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Family Law Outline Complete

I. Changing Concepts of Marriage and Family

A. Function versus form in “family” relationships

City of Ladue v. Horn—Mo. Ct. of App., 1986

Issue: Whether a municipal zoning ordinance restricting home ownership to married couples violates the 1st or 14th Amendments, or the Due Process Clause of the U.S. Constitution? NO

Whether the zoning ordinance violates any provision of the Missouri State Constitution? NO

Rule: “A zoning ordinance is presumed valid.  The legislative body is vested with broad discretion and the appellate court cannot interfere unless it is shown that the legislative body has acted arbitrarily.”-10

“To approximate a family relationship, there must exist a commitment to a permanent relationship and a perceived reciprocal obligation to support and to care for each other . . . . Only when these characteristics are present can the conceptual family, perhaps, equate with the traditional family.”-11

“Here, because we are dealing with economic and social legislation and not with a fundamental interest or a suspect classification, the test of constitutionality is whether the ordinance is reasonable and not arbitrary and bears a rational relationship to a permissible state objective.”-13

“The essence of zoning is selection; and, if it is not invidious or discriminatory against those not selected, it is proper.”-14

1. Notes

a. In Braschi v. Stahl Associates Co., the N.Y. Ct. of App. “concluded that the term ‘family’ as used in the rent control law: ‘should not be rigidly restricted to those people who have formalized their relationship by obtaining, for instance, a marriage certificate or an adoption order.  The intended protection against sudden eviction should not rest on fictitious legal distinctions of genetic history, but instead should find its foundation in the reality of family life.’”-15

b. In a footnote, the court noted that “the definition of family we adopt here for purposes of the non-eviction protection of the rent control laws is completely unrelated to the concept of ‘functional family,’ as that term has developed under this court’s decisions in the context of zoning ordinances.”-16

c. “A rent control benefit is only one of the benefits often denied to life partners (who are not related through marriage, blood or adoption).”-17

d. “The existence of a non-discrimination statute or the particular wording of a statute or ordinance often provides the basis for a court’s inclusion of functional families within benefit packages or zoning ordinances.”-18

e. Extension through specific statutory language

1. “Some statutory schemes have specifically adopted more inclusive definitions of family for specific purposes.”-19
f. Domestic partnerships and private employers

1. “Increasingly, businesses, universities and some governments have extended benefits to non-marital partners that resemble those conferred on married persons.”-19

g. Landlords and the first amendment

1. “Some states have enacted statutes specifically prohibiting bias concerning ‘marital status’ in at least some contexts.”-19

B. Marriage: The State’s Interest

Maynard v. Hill—S. Ct. 1888

Def. of Marriage: Marriage “is an institution, the maintenance of which in its purity the public is deeply interested, for it is the foundation of the family and of society, without which there would be neither civilization nor progress.”-23

“When the contracting parties have entered into the married state, they have not so much entered into a contract as into a new relation, the rights, duties, and obligations of which rest not upon their agreement, but upon the general law of the State, statutory or common, which defines and prescribes those rights, duties, and obligations.  They are of law, not of contract.”-23

“It is not, then, a contract within the meaning of the clause of the Constitution which prohibits the impairing of contracts.  It is, rather, a social relation, like that of parent and child, the obligations of which arise not from the consent of concurring minds, but are the creation of the law itself; a relation the most important, as affecting the happiness of individuals, the first step from barbarism to incipient civilization, the purest tie of social life and the true basis of human progress.”-23

1. Limited forms of marriage?

a. “An obvious change in our modern law defining marriage is its rejection of the idea of indissolubility through expansion of the law of divorce, even in cases where there is no fault.”-24

Fisher v. Fisher—Ct. of App. of N.Y., 1929

Issue: Whether a marriage ceremony performed 40 miles off the coast of N.Y. is invalid because the groom was legally restricted from re-marrying under the laws of N.Y., and where the ship on which the marriage was performed was owned by the United States government, but registered in N.Y.? NO

Holding: “Congress . . . recognized that on board a ship at sea, notwithstanding the absence of municipal laws so carried, there is nevertheless a law of marriage.  That law can be none other than the law, common to all nations, which pronounces valid all consensual marriages between a man and a woman who are, in the view of all civilized people, competent to marry.  In this view, the marriage between the parties to this action, by force of a federal statute, which Congress was fully empowered to enact, was a valid marriage.”-27
Rule: “a subsequent marriage of the guilty party, during the life of the innocent party, in a sister state, if valid in that state, will be recognized here as a lawful marriage.”-26

“the laws which follow a ship upon the high seas are the laws of the state where the owner resides, not the laws of the state within which the ship is registered.”-26

b. Notes

1. Is marriage ‘universal’ or ‘state specific’?

2. Recognition of foreign country marriages

A. The Defense of Marriage Act defines marriage as “only a legal union between one man and one woman as husband and wife, and the word ‘spouse’ refers only to a person of the opposite sex who is a husband or a wife.”-29

C. Marriage: The Religious Heritage

1. “The ecclesiastical law heritage forms the basis of much of family law in the United States.  Its practices, definitions, prohibitions, structures and history affect marriage qualifications, divorce grounds and custody determinations.  Often, as the cases demonstrate, this ecclesiastical law heritage is the basis upon which secular society both seeks to limit individual freedom and, contrastingly, safeguard individual possibility.”-31

C. Book Review: Status, Contract and Convenanta—Margaret F. Brinig

1. “The modern marriage, and even fatherhood, becomes a matter of contract to be honored only if there is no better alternative.  Regan suggests that family law should provide an alternative – a vision of a person in context or relationship.  This is status, which in this case would, at a minimum, cause the hypothetical man ‘to think very carefully about the ramifications of what he does’ for his wife and daughter . . . . A covenant, however, even more than a diamond, is forever . . . . A family covenant, much like a promise ‘running with the land,’ cannot ever completely dissolve.”-2

2. A guided tour through family law and the pursuit of intimacy

a. Regan “stresses that a contract requires neutrality and is therefore not useful for a collective or a normative view.  He calls upon the person viewed in contractual terms the ‘acontextual self’ because such a person is considered without regard for his or her social relationships.”-3

b. “Regan would replace a strictly contractarian framework with one combining its useful elements with a status paradigm that encourages ‘relational identity.’”-3

c. “His status hybrid would provide ‘a sense of oneself as defined in part by relationships with others.’”-3

3. The Victorian construction of intimacy

4. Individuality and self

a. “Because ‘private’ means ‘personal,’ a much more subjective term, family law no longer embodies a moral vision but instead aims to prevent harm to family members.”-5

5. Status, self and community

a. “Regan . . . maintains that ‘the moral aspiration that marriage has expressed is not heterosexual intimacy per se, but the more general vision of responsibility based on the cultivation of a relational sense of identity.’”-6

b. “For Regan, the primary relational values are intimacy and stability.  He therefore would extend the benefits of status to same-sex relationships while removing it from unmarried cohabitation.”-6

6. Regan’s test of the status model

7. From status to contract to covenant

a. “Covenant . . . describes a relationship characterized by a special kind of love: one that is boundless and undeserved.  The person in a covenant relationship expects, with justification, that it will go on forever.”-10

b. “The emphasis is upon giving rather than receiving, upon enjoying the gifts of others rather than reveling in one’s own.  Covenant, then, describes altruism in the framework of relationship.”-10

8. Testing the covenant model

a. “Regan’s argument is that the gay or lesbian couple frequently seeks to make a commitment and that their relationships would be more stable if society permitted legal ties.”-10

II. Getting Married

A. Introduction

1. “Each state maintains its own rules about who can marry and what must be done to achieve marital status within its territory.  There has been some movement toward uniformity in recent years, but differences remain among many jurisdictions regarding matters such as waiting periods and premarital testing, minimum age, and prohibited degrees of kinship between parties.”-130

B. Courtship and the marriage promise

1. Statutory “[p]rovisions that . . . encroach on the activities of the parties [during courtship] often are vestiges from an earlier period with different attitudes toward sexual relations and protectionism.  They consist principally of (1) bans on sexual intercourse between unmarried adults (typically disappearing from the statute books or widely disregarded where they remain in print there); (2) attempts at specific enforcement of promises to marry through a melange of tort, contract or penal sanctions; (3) definition of the permissible scope of third party intervention to arrange, encourage, or discourage ‘pairing’ between specific individuals; or (4) rules and principles for deciding what to do with property transferred in contemplation of marriages that do not take place.”-131

2. Enforcing a promise to marry

Wightman v. Coates—Sup. Jud. Ct. of Mass., 1818

Rule: “When two parties, of suitable age to contract, agree to pledge their faith to each other, and thus withdraw themselves from that intercourse with society which might probably lead to a similar connection with another; the affections being so far interested as to render a subsequent engagement not probable or desirable; and one of the parties wantonly and capriciously refuses to execute the contract, which is thus commenced, the injury may be serious, and circumstances may often justify a claim of pecuniary indemnification.  When the female is the injured party, there is generally more reason for a resort to the laws, than when the man is the sufferer.”-131

Stanard v. Bolin—S. Ct. of Wash., 1977

Issue: Whether the common law action of breach of promise to marry should be abolished in whole or in part? Abolished in part

Holding: “[T]he breach of promise to marry action should be retained as a quasi-contract, quasi-tort action for the recovery of the foreseeable special and general damages which are caused by a defendant’s breach of promise to marry.  However, the action is modified to the extent that a plaintiff cannot recover for loss of expected financial and social position, because marriage is no longer considered to be a property transaction.”-135
Rule: “We conclude that damages for loss of expected financial and social position should no longer be recoverable under the breach of promise to marry action.  This means that evidence of the defendant’s wealth and social position becomes immaterial in assessing the plaintiff’s damages.”-134
a. Notes

1. With respect to actions for breach of a promise to marry, “the actions, and the judges who were willing to enforce them, recognized that promises to marry sometimes occasioned a loss of virginity.  Because of the importance the society of that day placed on premarital chastity, the economic and social harm suffered by a jilted woman were often reflected in large damage awards.”-137

2. “unlike wills or commercial contracts, little was needed to support an allegation that the parties had become engaged.  Consequently, appellate courts deferred widely to jury determinations in credibility contests.”-137

3. “By today, about half of the states have abolished the action either by statute or jurisprudence, typically eliminating other ‘heart balm’ actions as well.”-137

4. “Possible defenses to an action for breach of promise to marry include fraudulent misrepresentation or concealment, insanity at time of the engagement, development of certain serious illnesses or physical conditions, or that the plaintiff was married at the time of the engagement.”-138

3. Seduction

a. “The common law tort of seduction still exists in some jurisdictions . . . . The action . . . centered on the element of fraud.”-138

4. Judicial interpretation to avoid circumvention of the bans

5. Gifts in contemplation of marriage

Vigil v. Haber—S. Ct. of N.M., 1994

Issue: Whether the parties’ fault in causing a breakup should be considered where a couple disputes the ownership of an engagement ring and the parties are never in fact married? NO
Rule: “We agree that ‘fault, in an engagement setting, cannot be ascertained,’ . . . and . . . hold[ ] that when the condition precedent of marriage fails, an engagement gift must be returned.”-141
“[T]his holding has no application to those situations in which the parties have agreed in advance to the final disposition of engagement gifts; those gifts, by agreement, are not conditioned upon marriage.  Likewise, this holding has no bearing on post-breakup settlement agreements.”-142

6. Third party intervention

a. “Inducing breach of a contract can be tortious under some circumstances, but such an action has long been considered unavailable with regard to agreements or promises to marry.”-143

C. Marriage Procedures, Formal and Informal

1. Informal or “Common Law” Marriages

Meister v. Moore—S. Ct. 1877

Issue: Whether the State of Michigan can lawfully eliminate the common law practice of marriage by contract per verba de praesenti? NO

Rule: “Statutes in many of the States . . . regulate the mode of entering into the contract, but they do not confer the right.  Hence they are not within the principle, that where a statute creates a right and provides a remedy for its enforcement, the remedy is exclusive.”-143

“[T]he statutes are held merely directory; because marriage is a thing of common right, because it is the policy of the State to encourage it, and because, as has sometimes been said, any other construction would compel holding illegitimate the offspring of many parents conscious of no violation of law.”-144

Fisher v. Fisher—S. Ct. of Iowa, 1970

Issue: Whether a common law marriage existed between the appellant and the decedent where the couple lived together, represented themselves as married, and had a child together? YES

Holding: “We conclude . . . that the appellant has successfully carried the burden of showing a present agreement for a common-law marriage existed between herself and the decedent, and that all elements of the marriage relationship have been shown to exist.  We conclude the marriage relationship was shown by clear, consistent and convincing evidence.”-6

Rule: “The elements and conditions necessary to establish the existence of a common-law marriage have been outlined by this court as: (1) intent and agreement in praesenti as to marriage on the part of both parties together with the continuous cohabitation and public declaration that they are husband and wife; (2) the burden of proof is on the one asserting the claim; (3) all elements of relationship as to marriage must be shown to exist; (4) a claim of such marriage is regarded with suspicion, and will be closely scrutinized; (5) when one party is dead, the essential elements must be shown by clear, consistent and convincing evidence.”-4

“It is well settled that where cohabitation is in its beginning illicit affirmative proof of a subsequent present intention to change that relationship into legitimate relationship of husband and wife is essential to establish a common law marriage.”-4

Kennedy v. Damron—Ct. of App. of Ky, 1954

Issue: Whether a couple who reside in the state of Ohio for periods of no longer than a month at a time can be said to have entered into a common law marriage in the state of Ohio? NO

Rule: “It seems obvious that if the conduct and reputation of the parties as man and wife are to be accepted as evidence of a contract of marriage entered into in a state which recognizes common law marriages, the conduct must be carried on and the reputation acquired in the character or capacity of established members of a community.  This is particularly so where the relationship was meretricious or illicit in its origin.”-2

“there must be an established place of abode with which the parties may be identified as members of the community.”-2

“Under the law of Ohio, an agreement in praesenti to be man and wife is essential to establish a common law marriage, although such an agreement may be implied from the conduct of the parties in holding themselves out to the public as man and wife, in the community in which they reside.”-3
a. Note

1. Fenton v. Reed “greatly influenced the spread of the doctrine of informal consensual marriages in this country.”-144

b. Black, Common Law Marriage

1. “The rule accepted in the courts of the United States is Roman in concept if not in origin.”-144

2. “It (marriage) is not metaphysical or sacramental but practical, depending wholly on proof of a status deliberately assumed and publicly maintained.  Its sole difficulties are those of proof and lack of record.”-145

3. “It is public policy that a public record be kept of marriages and that policy is defeated in the instance of common law marriage, but it is also public policy to prevent illegitimacy, to reduce promiscuity in sexual relations and to promote and encourage marriage.”-145

4. “The recognition of common law marriage does not involve the abandonment of ceremonial marriage.  That form is sustained by social pressure and it is only by simulating it that irregular unions escape censure and ostracism.”-145

Crosson v. Crosson—Ct. of Civil App. of Alabama, 1995

Issue: Whether the trial court erred in determining that a common law marriage did not exist between the parties? YES

Holding: “Because we must take it as undisputed that the parties intended to become husband and wife in August 1993, and because they immediately began public assumption of marital duties and cohabitation, we must conclude that a common-law marriage was formed and that the husband’s marriage to another, a year later, could not ‘untie the knot.’”-150
Rule: The elements necessary for a common law marriage in Alabama are: (1) capacity; (2) present, mutual agreement to permanently enter the marriage to the exclusion of all other relationships; (3) public recognition of the relationship as a marriage and public assumption of marital duties and cohabitation.-146

The subjective intent of an individual must yield to the objective manifestation of intent.-147

“This court has held that a man’s knowingly allowing himself to be referred to as someone’s husband, on several occasions, presented an objective manifestation of a mutual assent to be husband and wife.”

“The intent to participate in a marriage ceremony in the future does not prove a couple’s nonmarriage.”

“There is no such thing as being a ‘little bit’ married; and once married, one spouse’s liaison amoureuse does not end the marital status, whether that status was created by common law or by ceremony, though it may afford the other spouse a ground for judicially terminating the legal relationship.”-150
“A subsequent asserting ‘we knew we were not married’ by a party to such an agreement [to enter into a marital relationship] will hardly vitiate a valid marriage where the original understanding was to presently enter into a marriage relationship, followed by a public recognition of the relationship.”-150
c. Note

1. “Less than a quarter of the states still permit common law marriages to be effected within their boundaries.  Some jurisdictions abolished it through specific legislation; in others, courts construed requirements regarding solemnization as mandatory rather than directory.”-151

2. In Byers v. Mount Vernon Mills, Inc., the court held that “[t]he law is well settled in this state that the removal of an impediment to a marriage contract (the divorce in this case) does not convert an illegal bigamous marriage into a common law legal marriage.  After the barrier to marriage has been removed, there must be a new mutual agreement, either by way of civil ceremony or by way of a recognition of the illicit relation and a new agreement to enter into a common law marriage arrangement.”-152

3. In Grant v. Superior Court In and For County of Pima, a couple went to Texas where they consummated an agreement to be married; they told another couple that they were married; they went back to Arizona, and represented themselves as husband and wife.  “In refusing to find that a marriage had been effected, [the court] stated: ‘It is not the requirement of domicile . . . that makes the difference, but rather the connection by the couple with the state that recognizes common law marriages.  The only connection these parties had with the State of Texas was as mere transients.”-152

4. In Vaughn v. Hufnagel, the court stated: “This state does not recognize common-law marriage within the boundary lines of this state, but may recognize one legalized in another state.  But it takes more than riding across the Ohio River to make one legal.”-152

d. Note

1. “[C]ommon law marriage ordinarily is not a creature of statute.  Laws such as those enacted in Utah and Texas were adopted to promote legal certainty about status when it is desired to formally establish that the parties were married some time in the past.”-155

2. Confidential Marriage

a. Note

1. The confidential marriage “approach does not superimpose the status of marriage on an informal relationship, but rather allows parties who have had a longstanding relationship (and may be considered by their friends as married) to go through a marriage ceremony without publicity.”-158

3. Statutorily Required Formalities

Carabetta v. Carabetta—S. Ct. of Conn., 1980

Issue: Whether, “under Connecticut law, despite solemnization according to an appropriate religious ceremony, a marriage is void where there has been noncompliance with the statutory requirement of a marriage license”? NO

Holding: “[W]he conclude that the legislature’s failure expressly to characterize as void a marriage properly celebrated without a license means that such a marriage is not invalid.”-160

Rule: “In the absence of express language in the governing statute declaring a marriage void for failure to observe a statutory requirement, this court has held in an unbroken line of cases since Gould v. Gould . . . that such a marriage, though imperfect, is dissoluble rather than void.”-159

a. Notes

1. Licensure—“All the states have licensing laws today, but in many of them one may still effect a valid marriage without obtaining a license.  This sometimes results from determinations that the statutes are directory rather than mandatory.  There also is a strong public policy of favoring the validity of marriages.”-160

2. Ceremony—“Statutes in some jurisdictions provide that if the parties believed in good faith that the person who solemnized their marriage was legally authorized to do so, then lack of authority shall not be ground for annulment.  In such cases, however, there may be criminal sanctions that can be imposed against the unauthorized person.”-161

4. Proxy Marriage

a. “Proxy or ‘picture’ marriages usually involve the situation in which a ceremony takes place between parties who are in different jurisdictions.  One method for this is to designate a ‘stand-in’ who appears for the absent party at the ceremony, with the idea that the law there should govern.  Such marriages could not be effected in some states because of requirements that both parties be present at the ceremony.”-161

D. Annulment and its Effects

1. The Void-Voidable Distinction

a. “An annulment action is brought to declare the legal invalidity of a particular union from its inception.  A divorce action seeks to terminate a valid marriage as of a specific date after it came into legally recognized existence.”-162

b. “The distinction between void and voidable unions is of considerable importance in most jurisdictions.  Under the purist approach a void marriage, which usually offends some strong public policy of the state, needs no formal judicial action or declaration to establish its invalidity.  It can be attacked by third persons, and the challenge may be instituted even after death of the parties.”-162

c. “[S]ome states now require an action for annulment or declaration of invalidity to establish the nullity of what most jurisdictions would regard as void marriages.  Others provide for at least limited ratification of what traditionally would be a void (and thus not ratifiable) marriage on removal of the disqualifying impediment.”-163

d. “A voidable marriage typically reflects encroachment on some lesser public policy.  Such a union can be ratified by conduct of the parties after removal of the legal impediment that made it vulnerable and unless it is judicially annulled in timely fashion (before ratification, death of a party, or tolling of the action under an applicable statute of limitation), it is valid from its inception.  Under the doctrine of ‘relation back’, however, a voidable marriage that has been annulled by a court is deemed to be void ab initio.”-163

e. “Some jurisdictions . . . provide that a party can sue for divorce on a ground that conceptually should be the basis for annulment (for example, conduct or conditions dating from before the marriage).”-163

f. The UMDA of 1973 describes the two forms of “prohibited marriages”: (1) marriage entered into prior to the dissolution of an earlier marriage; (2) any marriage between relatives, including half-relatives and adopted relatives.-164

g. Marriages are said to be invalid where (1) one party lacks capacity to consent; (2) one party lacks the physical capacity to consummate the marriage and at the time the other party had not known; (3) one or both parties were underage and did not have permission; or (4) the marriage is prohibited.-165

McConkey v. McConkey—S. Ct. of Va., 1975

Issue: Whether a divorced wife who enters into a new marriage, thereby losing her right to alimony payments, may reestablish her right to the payments if the second marriage is declared voidable, though not void ab initio? NO

Holding: “We hold that where the divorced wife enters into a subsequent voidable marriage she thereby forfeits her right to alimony from her former husband.”-167

Rule: The Virginia Code provides that “If any person to whom alimony has been awarded shall thereafter marry, such alimony shall cease as of the date of such marriage.”-166

“A voidable marriage is ‘usually treated as a valid marriage until it is decreed void.’  And the parties to a voidable marriage ‘are husband and wife unless and until the marriage is annulled.’”-167

“It has been generally held that annulment of a voidable second marriage does not entitle the wife to reinstatement of alimony payments from her first husband, where there is a statute providing that alimony shall terminate upon the recipient’s remarriage.”-167

h. Note

1. “In Shank v. Shank, . . . [the p]laintiff sought reinstatement of her first husband’s alimony payments that had been terminated because of her remarriage.  After reviewing the policy reasons generally asserted for not reviving such payments, the Supreme Court of Nevada held that: ‘the term ‘remarriage’ as used in the divorce decree and [the Nevada alimony statute] means the solemnization or ceremony of remarriage, without regard to whether the remarriage is later determined to be void or voidable.’”-168

2. “In In Re Marriage of Cargill and Rollins, the Supreme Court of Colorado . . . [held] that ‘while an annulment of a marriage does not automatically reinstate a maintenance obligation from a previous marriage as a matter of law, such an obligation may be reinstated, depending on the facts and the equities of the situation.’”-168

2. Putative Marriage

a. Note

1. “The doctrine of putative marriage is a method for trying to safeguard the economic interests of a party to a void or voidable marriage that has been annulled who cohabits in good faith belief that the marriage was valid.  Because the test for application of the doctrine is one of good faith, it is possible that a person may have more than one putative spouse at the same time.”-170

E. Determining Legal Eligibility

1. Minimum Age Requirements

Moe v. Dinkins—S.D.N.Y., 1981

Issue: Whether “the State interests that support the abridgement [of the right to marry by imposing a parental and judicial consent requirement to minors] can overcome the substantive protection of the Constitution”? YES

Holding: “Section 15’s requirement of parental consent is rationally related to the State’s legitimate interests in mature decisionmaking with respect to marriage by minors and preventing unstable marriages.  It is also rationally related to the State’s legitimate interest in supporting the fundamental privacy right of a parent to act in what the parent perceives to be the best interest of the child free from state court scrutiny.  Section 15, therefore, does not offend the constitutional rights of minors but represents a constitutionally valid exercise of state power.”-176
Rule: “It is this court’s view that Section 15 should be looked at solely to determine whether there exists a rational relation between the means chosen by the New York legislature and the legitimate state interest advanced by the State.”-174

“Although the possibility for parents to act in other than the best interest of their child exists, the law presumes that the parents ‘possess what the child lacks in maturity’ and that ‘the natural bonds of affection lead parents to act in the best interest of their children.’”-175 

a. Note

(i) “It is usually stated that the common law set the age of consent to marry at 14 for males and 12 for females.  These ages were determined to establish a presumption of capacity to consummate . . . . A child who had completed the seventh year was presumed to possess the capacity to consent to a future marriage.”-177

(ii) “The church took the position that if the parties had reached the age of rational consent for a marriage and in fact married, the consent of the parents was immaterial and the marriage was valid.”-177

(iii) “In this country state legislatures typically have established one age at which a person is deemed fully competent to marry and another at which marriage can take place with parental consent.”-177

(iv) “[I]n Virginia Code § 20-48 . . . the state fixed 18 as the age at which persons could marry freely.  Parties can marry between 16 and 18 with parental consent, but unless such permission is obtained in accordance with the statute a marriage taking place when either party is below 18 will be void according to Va. Code § 20-45.1.”-178

2. Kinship

a. “Some restriction of sexual intercourse between closely related persons exists in nearly every society.  Criminal prohibitions are found in all states of this country, with possible penalties ranging from a year to life imprisonment.”-178

b. “Parties who marry in the face of specific incest prohibitions typically find that their unions will be treated as either voidable or void depending on the closeness of their kinship.”-178

c. “The usually accepted reasons for barring sexual intercourse or marriage between close relatives are: (1) negative eugenics, through which it is sought to limit the number of offspring with genetically undesirable traits; (2) religious doctrine; (3) minimizing internal family pressures and sexual competition and thus promoting family harmony; (4) widely accepted social taboos; (5) protecting young and dependent females against sexual imposition.”-179

d. The California Family Code, § 2200, prohibits all incestuous marriages by whole or half blood.  Georgia, apparently, does not prohibit marriages between cousins.-180

e. Note

(i) “Another statutory approach defines the prohibition in terms of degrees of kinship between the parties, almost universally using the civil law definition.”-180

(ii) “In some jurisdictions the degrees of relationship within which marriage is prohibited extend further than those to which criminal sanctions against incestuous sexual intercourse attach.”-180

Singh v. Singh—S. Ct. of Conn., 1990

Issue: Whether “a marriage between persons related to one another as half uncle and half niece is incestuous under our statutory scheme and, therefore, void”? YES

Holding: “In conclusion, a marriage between persons related to one another as half-uncle and half-niece is void under General Statutes §§ 46b-21 and 53a-191 as incestuous.”-191
Rule: “Fairly read, the prohibition against intermarriage of those related by consanguinity can be understood to extend to those of the half blood as well as of the whole blood.”-190

“[W]hat would constitute a ‘bona fide marriage’ in the incest context should be decided on a case by case basis against the background of authority we have set out above.”-191 

f. Note

(i) Relationship through Adoption—“Many prohibitions on intermarriage based on kinship (or criminal incest penalties) address only relationships by consanguinity or affinity.  In State v. Geile . . . the Missouri Court of Appeals . . . held that Missouri’s statutory prohibition of marriage between uncle and niece did not extend to such a relationship created only through adoption.”

(ii) “In recent years, more states have included intermarriage bans where the relationship is by adoption only, particularly where adopted siblings are involved.  Such a prohibition was held unconstitutional by the Supreme Court of Colorado in Israel v. Allen.”-191

3. Physical or Mental Incapacity

a. “Only two afflictions were recognized as grounds for annulment of a marriage: impotence, because it defeated the achievement of two of the ends of marriage; and lunacy and idiocy, because they went to the matter of consent.  The church would grant a divorce mensa et thoro for reasons of disease only if positive danger of life threatened the healthy spouse.”-192

b. “[C]ontemporaneously with the growth of the eugenics movement, and with increasing public awareness of the communicability of certain diseases, the granting of annulments for fraud in the concealment of venereal disease, tuberculosis, drug addiction, and mental disorders in a family, came to be regarded as a proper exercise of judicial authority.”-192

Edmunds v. Edwards—S. Ct. of Neb., 1980

Issue: Whether the trial court erred in denying the P’s attempt to annul Harold’s marriage where Harold is recognized as mildly retarded, is employed, and has demonstrated an understanding of his obligations as a married man? NO

Holding: “[T]he trial court was correct in dismissing the guardian’s petition to annul the marriage of his ward.”-199
Rule: “In law, marriage is considered a civil contract, to which the consent of the parties capable of contracting is essential.”-197

“What persons establish by entering into matrimony, is not a contractual relation, but a social status; and the only essential features of the transactions are that the participants are of legal capacity to assume that status, and freely consent so to do.”-198

“By statute a marriage is void ‘when either party is insane or an idiot at the time of marriage, and the term idiot shall include all persons who from whatever cause are mentally incompetent to enter into the marriage relation.’”-198

“Mere weakness or imbecility of mind is not sufficient to void a contract of marriage unless there be such a mental defect as to prevent the party from comprehending the nature of the contract and from giving his free and intelligent consent to it.”-198
“A marriage is presumed valid, and the burden of proof is upon the party seeking annulment.”-198

c. Note

(i) “In Mahan v. Mahan, . . . a wife sought annulment of her marriage on the ground that at the time of the ceremony she was so intoxicated by ‘alcoholic stimulants’ that she was not in possession of her mental faculties and was incapable of forming conscious consent to the marriage.  The husband answered that he could neither admit nor deny the allegations because at the time of the alleged marriage he was so intoxicated that he could not state whether he was ever married . . . . [T]here was evidence that the marriage was not followed by cohabitation.  Annulment was granted, the court finding the evidence sufficient to establish that at the time of the marriage the wife was incapable of entering a binding agreement.”-200

Rickards v. Rickards—S. Ct. of Del., 1960

Issue: Whether “13 Del. C. § 1551 permits the annulment of a marriage when the cause of impotency is psychic rather than physical in origin”? YES

Holding: “We . . . are satisfied that the ruling below to the effect that the wife had sustained the burden of proving that the husband was sexually impotent at least as to her, was probably incurable as a ‘pure form’ sexual deviate, and by reason thereof had an incapacity for copulation with the wife, was correct.”-200

Rule: Whether “the inability [to copulate] stems from physical or mental defects, provided in either case that the resulting condition is incurable, the requirement of the statute is met.”-201

d. Note

(i) “In Tompkins v. Tompkins, . . . a young couple had lived together for five years but the wife was still a virgin . . . . The court applied the ‘doctrine of triennial cohabitation’ . . . . ‘The essence of the doctrine is, that if the wife be a virgin and apt after three years cohabitation, the husband will be presumed to be impotent, and the burden will be upon him to overcome the presumption of proof that he is not at fault.’”-201

M.T. v. J.T.—Sup. Ct. of N.J., App. Div., 1976

Issue: Whether “the marriage between a male and a postoperative transsexual, who has surgically changed her external sexual anatomy from male to female, is to be regarded as a lawful marriage between a man and a woman”? YES

Holding: “[T]he court below correctly determined that plaintiff at the time of her marriage was a female and that defendant, a man, became her lawful husband, obligated to support her as his wife.”-208

Rule: “[A] lawful marriage requires the performance of a ceremonial marriage of two persons of the opposite sex, a male and a female.  Despite winds of change, this understanding of a valid marriage is almost universal.”-205

“[W]e must disagree with the conclusion reached in Corbett that for purposes of marriage sex is somehow irrevocably cast at the moment of birth, and that for adjudging the capacity to enter marriage, sex in its biological sense should be the exclusive standard.”-206

“[F]or marital purposes if the anatomical or genital features of a genuine transsexual are made to conform to the person’s gender, psyche or psychological sex, then identity by sex must be governed by the congruence of these standards.”-206

4. Existing Marriage

In re Marriage of Sumners—Ct. of App. of Missouri, S. District, 1983

Issue: Whether the trial court erred in holding that the parties were never legally married where the marriage took place during a 6-month period in which the D was expressly prohibited from remarrying by a divorce decree from a previous marriage? YES

Holding: “[T]he defendant failed to rebut the presumption that the parties’ marriage was valid.  The trial court erroneously applied the law to the facts.”-214
Rule: “[I]t is generally recognized that a person may be precluded from attacking the validity of a foreign divorce decree if, under the circumstances it would be inequitable for him to do so.”-212

“[T]he person who produced the misleading situation cannot, as against persons who may (or may not) have thought the divorce to be valid, set up its invalidity when later that invalidity seems advantageous to him.”-213
“A judgment by estoppel does not validate a void marriage contracted before an interlocutory decree has dissolved the marital status; it only estops a party or the parties from attacking the validity of the foreign decree if it would be inequitable for him—or them—to do so.”-213

a. The Legacy of Enoch Arden

(i) “The social and legal problems created by the return of a lost or missing spouse have long been of concern.  Our laws that attempt to deal with them in the context of remarriage have been broadly dubbed ‘Enoch Arden Laws’ after the seaman in Tennyson’s poem.”-214

(ii) Pennsylvania’s § 1701 provides that if, after diligent inquiry, the spouse of a marriage license applicant has disappeared or is absent, there is a presumption that the spouse is dead.  Even if the spouse declared dead turns out to be alive, the remarriage of the other spouse is valid.

F. Was There Valid Agreement to Marry?

Wolfe v. Wolfe—S. Ct. of Ill., 1979

Issue: Whether “the fraud, under the circumstances of this case, [went] to the essentials of the marital relationship, rendering it impossible for defendant to perform the duties and obligations of his marriage?” YES

Holding: “Under the circumstances of this case, we hold that the fraud goes to the essentials of the marital relationship, defendant’s knowledge of which has rendered it impossible for him to continue to perform the duties and obligations of his marriage.”-219

Rule: “Although . . . fraud would render the ordinary contract void, a  marriage contract can be voided only if the nature of the fraud itself affects the essentials of the marriage.”-217

“Whether a fraud goes to the essentials of a marriage must be determined on the basis of the facts in an individual case.”-217

1. Note

a. “Fraud grounds . . . would seem to be of increasingly less importance in the light of modern marriage reform, but they have by no means disappeared.  One judicial means of limiting their frequency has been to say that only fraud going to the ‘essentials’ of the marriage will be sufficient to permit annulment.”-219

b. “Some courts also have developed the rule that if a marriage has not been consummated, then ‘simple fraud’ (whatever that may be) will be adequate to permit annulment; ‘gross fraud’ would then be required for annulment of a consummated marriage.”-219

G. What Law Governs?

1. Restatement (Second) of Conflict of Laws

a. Section 6—“(1) A court, subject to constitutional restrictions, will follow a statutory directive of its own state on choice of law.  (2) When there is no such directive, the factors relevant to the choice of the applicable rule of law include (a) the needs of the interstate and international systems, (b) the relevant policies of the forum, (c) the relevant policies of other interested states and the relative interests of those states in the determination of the particular issue, (d) the protection of justified expectations, (e) the basic policies underlying the particular field of law, (f) certainty, predictability and uniformity of result, and (g) ease in the determination and application of the law to be applied.”-220

b. Section 283—The validity of a marriage will be determined by the local law of the state having the most significant relationship to the spouses.  A marriage satisfying the requirements of the state where the marriage was contracted will be valid everywhere, so long as such marriage does not violate the strong public policy of another state having the most significant relationship to the spouses.

c. Official Comment—Formalities—The state in which the marriage was celebrated will generally be the state primarily concerned with the question of formalities (license, ceremony, person performing the ceremony, manner of performance of ceremony).

d. “Common law” marriage—If a common law marriage is valid in the state in which the formalities necessary for its creation have taken place, then it will not be held invalid in another state unless it offends some strong public policy.

e. Validity in respects other than formalities—The choice of law should point to the law most likely to have been consulted by the parties.

f. Marriage not meeting the requirements of the state where it was contracted—Although the marriage does not comply with the requirements of the state in which it was contracted, it is not necessarily invalid.  Even where the requirement is mandatory in the contracting state, the marriage may be valid in the state with the substantial relation to the spouses.

2. California Family Code § 308—“A marriage contracted outside this state that would be valid by the laws of the jurisdiction in which the marriage was contracted is valid in this state.”-224

a. Note

(i) “[I]n In re Estate of Levie, . . . the parties were residents of California who went through a marriage ceremony in Nevada that satisfied procedural requirements there . . . . [The court of appeal held that] decedent and respondent, as first cousins, could lawfully have been married in California . . . . But it is conceded by respondent that the marriage ceremony performed in Nevada was invalid in that state because of the parties’ consanguinity . . . . [T]he statute by implication adopts the common law rule that ‘the law of the place of marriage controls the question of its validity . . . .’ Under the stipulated facts it must be concluded that the invalid Nevada marriage is not to be treated as valid in California.”-225

(ii) “[M]any states continue to have ‘evasion’ statutes dealing with specific statutory impediments to marriage.”-226

III. Husband and Wife: Changing Roles, Rights and Duties

A. Two Persons, Not One

1. In the past, “[i]f the wife at time of marriage was seised (had a right to immediate possession) of an estate of inheritance in land, the husband, upon the marriage, became seised of the freehold jure uxoris, and took the rents and profits during their joint lives.”

2. “Personal property that the wife had possessed in her own right vested immediately and absolutely in the husband.”-227

3. “The correlative duties upon the husband were: (1) he was liable for his wife’s prenuptial debts and torts, although he was discharged if there was no recovery for these during coverture (condition or state of a married woman); and (2) he was liable to maintain his wife, but this was limited to necessaries suitable to the couple’s station in life.”-227

4. “[A] variety of rules came to be justified on the ‘one person’ theory.  Some of the oldest of these rules related to the matter of rank or condition; for example, a bondwoman marrying a freeman acquired freedom during coverture.  In the case of feoffments (gift of freehold interest in land accompanied by livery of seisin) to husband and wife they did not take by moieties (halves), but both were seised by the entireties.  Similarly, the incapacity of husband and wife to contract with each other was explained on the theory that they were but one person in the law.”-228

B. Names in the Family

1. A Married Woman’s Name

Stuart v. Board of Supervisors of Elections—Ct. of App. of Md., 1972

Issue: Whether a woman automatically assumes her husband’s last name once she is married? NO

Whether the trial court erred in holding that the P must register to vote under her “legal” name, that being her husband’s last name, regardless of whether she assumes that name for any other purpose? YES

Holding: “[W]e think Maryland law manifestly permits a married woman to retain her birth given name by the same procedure of consistent, nonfraudulent use following her marriage . . . . [T]here is no statutory requirement in the Code, . . . that a married woman adopt her husband’s surname.”-233

“[B]ecause of her exclusive, consistent, nonfraudulent use of her maiden name, she is entitled to use the name Mary Emily Stuart unless there is a statute to the contrary.”-234

Rule: “[A] married woman’s surname does not become that of her husband where, as here, she evidences a clear intent to consistently and nonfraudulently use her birth given name subsequent to her marriage.”-233

a. Resuming a Birth Name

(i) During marriage—“When a married woman adopts her husband’s surname, there are differing views about what she should do if she wishes to resume her former name even though the union has not been dissolved . . . . [I]n order to foster certainty and to avoid repeated explanations to various agencies or other entities many women prefer to utilize the name change provisions generally provided by state statutes . . . . So long as the change is not designed to accomplish a fraudulent purpose, such statutes should be applicable.”-234

(ii) After Divorce—“It is common today that statutes specifically authorize a woman who took her husband’s name on marriage to resume her birth name after divorce.”-234

2. Names for Children

Henne v. Wright—8th Cir. 1990

Issue: Whether “a parent has a fundamental right to give a child a surname at birth with which the child has no legally established parental connection”? NO

Whether the requirement that children assume the name of their mother’s husband rationally furthers a legitimate state interest? YES

Holding: “[W]e necessarily conclude that plaintiffs have presented no fundamental right.”-239

“We determine that the fourteenth amendment right of privacy does not protect the specific right at issue here and that the statute rationally furthers legitimate state interests.”-237

Rule: “’[L]iberty’ under the fourteenth amendment encompasses a right of personal privacy to make certain decisions free from intrusive governmental regulation absent compelling justification.”-238

“Neb. Rev. Stat. § 71-640.01 need only rationally further legitimate state interests to withstand constitutional scrutiny.”-239

a. Disputes between parents

(i) “In Hamby v. Jacobson, . . . the Utah Court of Appeals faced the question whether two children should bear the surname of their father or their custodial mother after their parents divorced.  Rejecting arguments that there should be a presumption that the paternal surname should be used or a rebuttable presumption that the custodial parent’s decision should govern, the court determined that ‘the best interests of the child is the paramount consideration in determining whether a child’s name should be changed.”-245

b. Judicial Authority to choose

(i) “In Cohee v. Cohee, . . . the parties to a divorce action had entered into a property settlement but they were unable to agree on the surname to be used by their child.  Pointing to the broad legislative grant of jurisdiction to courts dissolving marriages to issue ‘such orders in relation to any minor child and their maintenance as shall be justified,’ the court upheld the trial judge’s authority to determine a child’s surname under such circumstances.”-245

C. Transactions Between Spouses

1. Both Florida and Massachusetts abolished distinctions between married women and married men with respect to the holding, transferring, or disposition of property.  Also, in both states, contracts between spouses are permitted.-246-47

2. Notes

a. The “Sewing Machine Exception”—“A special ‘spot zoning’ type of authorization [in the past] . . . provided that ‘all contracts made by married women, in the purchase of sewing machines for their own use, shall be binding, without the necessity of the husband joining in the same.’  The statute was not repealed until 1982.”-248

b. The Slow Erosion of a Restrictive Common Law Rule—“In Romeo v. Romeo . . . a wife sought dependency benefits under New Jersey’s Workers’ Compensation Act based on the husband’s death while working for the Newark tavern and restaurant of which she was sole proprietor . . . . The issue before the court was whether the common law rule that contracts between spouses are unenforceable prevented a valid employment relationship . . . . [T]he Supreme Court of New Jersey first pointed to the ‘complete erosion’ of ‘the theory of spousal unity of person and interest,’ and concluded that: . . . The question before us is whether the common law rule against interspousal contracts, despite its demonstrated weaknesses in the workers’ compensation setting, will be allowed to stand as a bar to recovery under the Workers’ Compensation Act.  We believe that to do so would permit the rule to become an instrument of injustice.”-249

D. Support During Marriage

McGuire v. McGuire—S. Ct. of Neb., 1953

Issue: Whether the trial court erred in requiring the D, who is still married to the P, to purchase various significant items, to pay her a monthly allowance, and to otherwise finance the P’s personal and social life? YES

Holding: “In the light of the cited cases it is clear, especially so in this jurisdiction, that to maintain an action such as the one at bar, the parties must be separated or living apart from each other.”-252

Rule: In order for a court of law to require a husband to pay his wife a monthly allowance, to purchase various significant items, etc., the couple must be either separated or divorced.

1. Note

a. “It should be understood that although some judges might have thought the remedy for a wife in Mrs. McGuire’s situation was divorce, in many states at that time (and some still) the departure of a spouse without a ground for divorce could result in forfeiture or significant curtailment of alimony or other economic rights.”-254

b. New York requires that a spouse provide the other with support, and that if he/she fails to provide such support, he/she may be required to pay a fair and reasonable sum to the other.

2. Gender-Based Discrimination and the “Necessaries Doctrine”

a. “Under the common law ‘necessaries’ doctrine which was accepted widely in this country, a husband was responsible for necessary goods and services furnished to his wife by third parties.  In Schilling v. Bedford County Memorial Hospital Inc., . . . defendant was sued by a hospital seeking to recover for health care services it had rendered to his wife . . . . [T]he Supreme Court of Virginia held that because law imposed financial responsibility on a husband but not a wife it was an unconstitutional, gender-based discrimination under Article I, § 11 of the Constitution’s equal rights provision as well as the equal protection clause of the Fourteenth Amendment to the U.S. Constitution.”-254

State v. Clark—S. Ct. of Wash., 1977

Issue: Whether the family support statute requires that the husband of a convicted criminal finance the wife’s appeal where the husband has the capacity to finance the appeal? YES

Whether the D may be considered indigent for the purpose of obtaining appellate review at public expense where her husband has the financial capacity to finance the appeal? NO

Holding: “[T]he separate assets of Jay Daling, petitioner’s husband, may be considered in determining whether M’Lissa Clark Daling is an indigent person.”-258

Rule: “We are persuaded that legal expenses, including a review of trial court proceedings, falls within the purview of RCW 26.16.205 as a family expense when a criminal action is involved and a spouse’s liberty is at stake.”-258

E. Testimonial Privilege, Torts and Crimes Between Spouses

1. Testimonial Privilege

Trammel v. United States—S. Ct., 1980

Issue: Whether “an accused may invoke the privilege against adverse spousal testimony so as to exclude the voluntary testimony of his wife”? NO

Rule: “[W]e conclude that the existing rule should be modified so that the witness spouse alone has a privilege to refuse to testify adversely; the witness may be neither compelled to testify nor foreclosed from testifying.”-264

2. Sexual Assault or Rape

Warren v. State—S. Ct. of Ga., 1985

Issue: “When a woman says ‘I do’ in Georgia does she give up her right to State protection from the violent acts of rape and aggravated sodomy performed by her husband? NO

Rule: A married woman may be the victim of rape and aggravated sodomy when those crimes were committed by her husband, and may prosecute her husband for the crimes.

a. Note

(i) “In People v. Liberta, . . . the New York Court of Appeals struck down both the marital and gender exemptions in that State’s criminal rape statute . . . . The court concluded: . . . ‘it is now the law of this State that any person who engaged in sexual intercourse or deviate sexual intercourse with any other person by forcible compulsion is guilty of either rape in the first degree or sodomy in the first degree.  Because the statutes under which the defendant was convicted are not being struck down, his conviction is affirmed.’”-270

3. Crimes Involving Spousal Property

Chadd v. State—S. Ct. of Fla., 1981

Issue: Whether “a husband, who is physically but not legally separated from his wife, can be guilty of burglary when he enters premises, possessed only by the wife and in which he has no ownership or possessory interest, without the wife’s consent and with intent to commit an offense therein”? YES

Holding: “We hold that the Second District correctly decided that, under the particular facts of this case, the defendant could be guilty of burglary of his estranged wife’s apartment.”-272

Rule: “Since burglary is an invasion of the possessory property rights of another, where premises are in the sole possession of the wife, the husband can be guilty of burglary if he makes a nonconsensual entry into her premises with intent to commit an offense, the same as he can be guilty of larceny of his wife’s separate property.”-274

4. Institutional Responses to Violence Between Spouses

State ex Rel. Williams v. Marsh—S. Ct. of Mo., 1982

Issue: Whether the Adult Abuse Act violates either the state or federal Constitution’s Due Process Clause by permitting ex parte orders issued without notice to the respondent, or whether the Act is void for vagueness? NO

Holding: The “section [of the Act] does not authorize unconstitutional arrests; and if such an arrest were to occur under the guise of the Act then the respondent would be entitled to the same remedy as ‘any individual detained in police custody.’”-284

“The Act provides sufficient direction and guidance for the judges who must apply it.”-283

Rule: “The extent and nature of procedures depends upon weighing of the private interests affected and the governmental functions involved.  The United States Supreme Court in Mathews v. Eldridge identified a third factor to be considered in the balancing formula; the risk of erroneous deprivation using the existing procedures.”-279

“Vagueness, as a due process violation, takes two forms.  One is the lack of notice given a potential offender because the statute is so unclear that ‘men of common intelligence must necessarily guess at its meaning.’  The other is that the statute fails to set out ‘explicit standards’ for those who must apply it, resulting in arbitrary and discriminatory application.”-282

a. Notes

(i) Other Statutes and Challenges—“A survey published in 1985 revealed that every state had passed some form of legislation in response to concern about domestic violence, and that 37 of those included provision for some form of ex parte preliminary relief.”-285

(ii) “In Blazel v. Bradley, . . . a civil action under 42 U.S.C. § 1983 was brought to challenge the constitutionality of Wisconsin Stat. § 813.12(3)(b), which permits issuance of ex parte temporary restraining orders in domestic abuse actions.  The court upheld the statutory provision as facially valid when construed to require a showing of imminent harm, but found that it was not constitutionally applied under the circumstances . . . . In upholding the validity of the statute, the judge noted that although the Wisconsin statute contains no specific requirement of an allegation of immediate harm, the legislative history evidences intention that the law permit issuance of such ex parte orders only on a showing of such risk.”-286

(iii) Remedies for Failure of Officials to Act

(iv) The Battered Spouse Profile—“In prosecutions involving ‘battered wives’ who contend that they have killed or injured their spouses in self-defense, attempts have been made to utilize a ‘profile’ based on studies of the personality and behavior of other battered spouses.”-289

5. Tort Actions Between Spouses

Merenoff v. Merenoff—S. Ct. of NJ, 1978

Issue: Whether “the claim of a husband or wife for damages for personal injuries arising from a domestic or household accident attributable to the negligence of the other spouse is barred by the doctrine of interspousal tort immunity”? NO
Holding: “[T]he potential danger to marital tranquility posed by the availability of a legal action for personal injuries based on negligence between spouses cannot be grounds for denying relief.”-8

“[B]ased upon our confidence in the resilience and versatility of our courts to address the dangers of fraud and collusion, in either their most virulent forms or in their less noxious guises of simple pettiness or overreaching, interspousal immunity from tort actions cannot be sustained upon these grounds.”-10

Rule: “[W]here personal injuries are tortiously inflicted by one spouse upon another, it is just and fair that compensation in appropriate circumstances be afforded the wronged and injured party and, to this end, a suit be allowed to effectuate such recovery.”-11
a. “After the Married Women’s Property Acts it was generally conceded that either spouse could sue the other for damages to property, but courts long were reluctant to allow such actions based on personal injury.  The variety of reasons offered to explain this seemingly contradictory approach in the face of the statutes included concerns about collusion between spouses (particularly when insurance was involved), worry about preserving family harmony, and the assertion that family law actions such as divorce were the appropriate remedy.  Gradually states began to allow such actions, at least for negligence, either as a result of specific legislation or judicial decision and this is the position in the majority of the states today.”-291

b. “In Zysk v. Zysk, . . . a wife sought to recover against her husband for transmitting herpes to her through sexual intercourse prior to the marriage.  Virginia’s Supreme Court sustained the husband’s demurrer, holding that the wife would be barred from recovery because such premarital conduct constitutes the crime of fornication under Code § 18.2-344.”-291

c. “In Twyman v. Twyman, . . . the Supreme Court of Texas adopted the tort of intentional infliction of emotional distress and held that such a claim can be brought in a divorce proceeding.”-292

d. “In Hakkila v. Hakkila, . . . the Court of Appeals of New Mexico also held that a spouse in a suit for dissolution of marriage may counterclaim against the other for damages arising from intentional infliction of emotional distress.”-292

F. Third Party Interference with the Relationship

1. “A number of actions have been available in the past to deal with disruption of the marriage relationship by a third party, or with one spouse’s injury based on harm caused to the other.”-292

2. Alienation of Affections and Criminal Conversation

a. “The purpose of an alienation of affections action is to provide redress against a third party who causes one spouse to lose affection for the other.  Criminal conversation is a civil action that originally was available against a man who had sexual intercourse with the wife of the plaintiff.”-292

b. “Many of the ‘anti-heart balm statutes’ . . . eliminated civil damage actions for alienation or criminal conversation, based on their susceptibility to the same abuses that were perceived with regard to breach of promise and seduction actions.”-293

3. Loss of Consortium

a. “At common law a husband had an action for the loss of his wife’s services when she was injured by the tort of a third party.  As in the case of other interferences with family relations, the loss which he sustained was gradually considered to include many other incidents such as the companionship and attentions of the spouse (consortium).”-293

b. “Despite the action’s originally being based on a husband’s property right, jurisdictions that recognize recovery for loss of consortium today generally have extended it to a wife based on injuries to her husband.”-294

G. Medical Care

1. Decision Making About Treatment

a. “It is a widely accepted practice in the hospital and medical communities to obtain consent from one spouse for life threatening procedure to the other who is incapable of fully understanding the nature of the proposed treatment and the alternatives to it.”

2. A Duty to Seek Medical Assistance?

a. “In State v. Morgan, . . . a husband was convicted for manslaughter based on his failure to fulfil his statutory and natural duty to summon aid for someone he had helped place in danger.”-295

IV. Changing Concepts of Marriage and Family—Continued 

A. (D)Making Your Own Deal: Contractual Arrangements as an Alternative to Marriage

1. The Marvin Trilogy

Marvin v. Marvin (I)—S. Ct. of Cal., 1976

Issue: Whether the trial court erred in granting the D’s motion for judgment on the pleadings where the P sought declaratory relief regarding her contractual and property rights and the imposition of a constructive trust with respect to her 6-year, non-marital relationship with the D? YES

Holding: “The trial court consequently erred in granting defendant’s motion for judgment on the pleadings.”-34

Rule: “We conclude: (1) The provisions of the Family Law Act do not govern the distribution of property acquired during a non-marital relationship; such a relationship remains subject solely to judicial decision.  (2) The courts should enforce express contracts between non-marital partners except to the extent that the contract is explicitly founded on the consideration of meretricious sexual services.  (3) In the absence of an express contract, the court should inquire into the conduct of the parties to determine whether that conduct demonstrates an implied contract, agreement of partnership or joint venture, or some other tacit understanding between the parties.  The courts may also employ the doctrine of quantum meruit, or equitable remedies such as constructive or resulting trusts, when warranted by the facts of the case.”-32

a. Note

(i) “In Morone v. Morone, . . . the New York Court of Appeals recognized express contracts between non-marital partners but did not follow the Marvin I rationale with regard to implied contracts, describing this to be ‘conceptually so amorphous as practically to defy equitable enforcement, and to be inconsistent with the legislative policy enunciated in 1933 when common law marriages were abolished in New York.”-38

Marvin v. Marvin (III)—Ct. of App. of Cal., 1981

Issue: Whether on remand the trial court erred in awarding to the P the sum of $104,000 to be used by her primarily for her economic rehabilitation, where she was never married to the D, but nevertheless agreed to share all property with him throughout the duration of their relationship? YES

Holding: The $104,000 award is deleted from the judgment.

Rule: Every compensatory “award, being nonconsensual in nature, must be supported by some recognized underlying obligation in law or in equity.  A court of equity admittedly has broad powers, but it may not create totally new substantive rights under the guise of doing equity.”-40

2. Domestic Partnership

a. “In 1997, the Baptist Convention voted to ask its members to boycott the Disney Corporation, in part because of its policy of extending domestic partnership benefits to employees.  At about the same time, the City of San Francisco expanded the scope of domestic partnership by providing that any contractor doing business with the city must allow its employees to designate any legally domiciled member of his or her household to receive spousal equivalent benefits.”-41

Anastasi v. Anastasi—U.S.D.N.J., 1982

Issue: Whether “the case should be remanded to the state court on the ground that it is within the domestic relations exception to federal jurisdiction notwithstanding that there is diversity of citizenship”? YES

Holding: “I conclude that in the present posture of New Jersey law this kind of case is within the domestic relations exception to jurisdiction and must be remanded.”-44

Rule: “For federal jurisdictional purposes, it is immaterial what label is ascribed to the actions New Jersey courts are now required to take in ‘palimony’ cases.  What matters is not the label but rather the function the courts are called upon to perform.  As delineated by the New Jersey Supreme Court, a palimony case applying New Jersey law is a domestic relations case within the exception to federal jurisdiction.”-44
b. Non-Marital Partnerships and the Domestic Relations Exception to Federal Jurisdiction

(i) “In Barber v. Barber, . . . the Supreme Court . . . said in dictum: ‘We disclaim altogether any jurisdiction in the courts of the United States upon the subject of divorce, or for the allowance of alimony, either as an original proceeding in chancery or as an incident to divorce a vinculo, or to one from bed and board.’”-45

(ii) The “domestic relations exception” provides that “even though with diversity of citizenship and the requisite jurisdictional amount in controversy, federal courts will not hear divorce cases.”-45

(iii) “In Ankenbrandt v. Richards, . . . the Supreme Court . . . was asked to decide whether the exception should apply to tort suits brought in federal court solely pursuant to diversity jurisdiction.  Justice White . . . wrote that the exception cannot be found explicitly within the Constitution, but rather in the power of Congress to grant jurisdiction under Article III.  He explained that: ‘The court cases state the rule that ‘if inferior courts were created, [Congress was not] required to invest them with all the jurisdiction it was authorized to bestow under Article III . . . . We thus are content to rest our conclusion that a domestic relations exception exists as a matter of statutory construction not on the accuracy of the historical justifications on which it was based, but rather on Congress’ apparent acceptance of this construction of the diversity jurisdiction. . . . We conclude, therefore, that the domestic relations exception, as articulated by this Court since Barber, divests the federal courts of power to issue divorce, alimony, and child custody decrees.”-46

(iv) “The Court concluded that there was no domestic relations exception in tort cases such as Ankenbrandt, where one former spouse sued another on behalf of children alleged to have been abused.”-46

Hewitt v. Hewitt—S. Ct. of Ill., 1979

Issue: Whether “plaintiff Victoria Hewitt, whose complaint alleges she lived with defendant Robert Hewitt from 1960 to 1975 in an unmarried, family-like relationship to which three children have been born, may recover from him ‘an equal share of the profits and properties accumulated by the parties’ during that period”? NO

Holding: “We accordingly hold that plaintiff’s claims are unenforceable for the reason that they contravene the public policy, implicit in the statutory scheme of the Illinois Marriage and Dissolution of Marriage Act, disfavoring the grant of mutually enforceable property rights to knowingly unmarried cohabitants.”-52

Rule: “Illinois’ public policy regarding agreements such as the one alleged here was implemented long ago in Wallace v. Rappleye (1882) . . . where this court said: ‘An agreement in consideration of future illicit cohabitation between the plaintiffs is void.’  This is the traditional rule, in force until recent years in all jurisdictions.”-50
Watts v. Watts—S. Ct. of Wis., 1987

Issue: Whether the doctrine of marriage by estoppel should be applied in this case? NO

Whether the enforcement of an express or implied contract between unmarried cohabiting individuals violates the Wisconsin Family Code? NO

Whether the P pleaded facts necessary to state a claim for damages resulting from the D’s breach of an express or implied contract to share with the P property accumulated in their relationship? YES

Whether the P has alleged facts sufficient to state a claim for recovery based on unjust enrichment? YES

Whether the P is entitled to the establishment of a constructive trust as a remedy assuming she can prove the elements of unjust enrichment? YES
Whether the P alleged facts sufficient to state a claim for an accounting of the property acquired during the parties’ relationship and partition? YES

Holding: “[W]e conclude that the doctrine of ‘marriage by estoppel’ should not be applied in this case.”-57

“The defendant has failed to persuade this court that enforcing an express or implied contract between these parties would in fact violate the Wisconsin Family Code.”-58

“[W]e conclude that the plaintiff in this case has pleaded the facts necessary to state a claim for damages resulting from the defendant’s breach of an express or an implied in fact contract to share with the plaintiff the property accumulated through the efforts of both parties during their relationship.”-61

“We conclude that the facts alleged are sufficient to state a claim for recovery based upon unjust enrichment.”-63

“[W]e hold that if the plaintiff can prove the elements of unjust enrichment to the satisfaction of the circuit court, she will be entitled to demonstrate further that a constructive trust should be imposed as a remedy.”-63
“In our opinion, these allegations, together with other facts alleged in the plaintiff’s complaint . . . and reasonable inferences therefrom, are sufficient under Wisconsin’s liberal notice pleading rule to state a claim for an accounting of the property acquired during the parties’ relationship and partition.”-64
Rule: “[W]e hold that the Family Code does not preclude an unmarried cohabitant from asserting contract and property claims against the other party to the cohabitation.  We further conclude that public policy does not necessarily preclude an unmarried cohabitant from asserting a contract claim against the other party to the cohabitation so long as the claim exists independently of the sexual relationship and is supported by separate consideration.”-61

“In Wisconsin, an action for unjust enrichment, or quasi contract, is based upon proof of three elements: (1) a benefit conferred on the defendant by the plaintiff, (2) appreciation or knowledge by the defendant of the benefit, and (3) acceptance or retention of the benefit by the defendant under circumstances making it inequitable for the defendant to retain the benefit.”-61

“To state a claim on the theory of constructive trust the complaint must state facts sufficient to show (1) unjust enrichment and (2) abuse of a confidential relationship or some other form of unconscionable conduct.  The latter element can be inferred from allegations in the complaint which show, for example, a family relationship, a close personal relationship, or the parties’ mutual trust.”-63
“This court has already held in Jezo v. Jezo . . . that the principles of partition could be applied to determine the respective property interests of a husband and wife in jointly owned property where the divorce law governing property division did not apply.”-63

B. (E)Regulating Marriage and Other Intimate Relationships: Some Constitutional Dimensions

Sharma v. Sharma—Ct. of App. of Ks., 1983

Issue: Whether the granting of a divorce may violate the First Amendment’s guarantee of freedom of religion where the wife’s religion does not recognize divorce, and the wife contends that she would face social persecution if she returns to India as a divorced woman? NO

Rule: “The law may . . . regulate conduct prompted by religious beliefs when the individual’s interest in the free exercise is outweighed by a compelling state interest.”-64

Reynolds v. United States—S. Ct., 1878

Issue: Whether “religious belief can be accepted as a justification of an overt act made criminal by the law of the land”? NO

“Whether “those who make polygamy a part of their religion are excepted from the operation of the statute”? NO 

Holding: “Every act necessary to constitute the crime was knowingly done. . . . The only defence of the accused in this case is his belief that the law ought not to have been enacted.  It matters not that his belief was a part of his professed religion: it was still belief, and belief only. . . .”-68

1. Note

a. “In America, [polygamy] was practiced by Mormons in Illinois and also in Utah, but at no time did a large percentage of the Mormon population engage in polygamous marriages.  As early as 1862 there was federal legislation against the practice, but the law had little effect.  Some twenty years later the Edmunds law was passed, later supplemented by the Edmunds-Tucker law.  This legislation introduced a stricter campaign against polygamy in Utah and other territories where the practice prevailed.”-68

b. “Reynolds is usually cited as recognizing state authority to define marriage as monogamous and to impose sanctions based on polygamy.”-69

Buchholz v. Buchholz—S. Ct. of Neb., 1976

Issue: Whether the granting of a decree of divorce deprives a wife of her property interest in the marriage, in violation of the Due Process Clause of the Fourteenth Amendment? NO

Holding: “[I]n view of the state’s vital interest in the institution of marriage and the state’s plenary power to fix the conditions under which the marital status may be created or terminated, it is clear that Wife could have no vested interest in the state’s maintaining in force the grounds for divorce that existed at the time of the marriage.”-70

Rule: “We agree that the marriage contract does not create a property right in the marital status.  A marriage is not a property interest but is, in essence, a personal relationship subject to dissolution on terms fixed by state law.”-70

2. Note

a. “The state of California, in 1969, acting upon a recommendation of a committee of its own, was the first state to replace traditional fault grounds with non-fault marital breakdown.  Today, each state has a non-fault ground which allows either party to dissolve the marriage without regard to the fault of the other.”-70

Griswold v. Connecticut—S. Ct., 1965

Issue: Whether a State may prohibit the use of all contraceptive devices by imposing criminal penalties on those found to have distributed or provided information pertaining to contraception to married couples? NO

Holding: A State may not prohibit the use of all contraceptive devices by imposing criminal penalties on those found to have distributed or provided information pertaining to contraception to married couples.
Rule: “[A] governmental purpose to control or prevent activities constitutionally subject to state regulation may not be achieved by means which sweep unnecessarily broadly and thereby invade the area of protected freedoms.”—943    

Eisenstadt v. Baird—S. Ct., 1972

Issue: Whether a statute prohibiting the distribution of contraceptives without a prescription, but distinguishing between the reasons why married and unmarried persons may obtain contraceptives, may be upheld as a prohibition on contraception per se? NO

Whether a statute prohibiting the distribution of contraceptives without a prescription, but distinguishing between the reasons why married and unmarried persons may obtain contraceptives, may be upheld as a health measure? NO

Whether “there is some ground of difference that rationally explains the different treatment accorded married and unmarried persons under Massachusetts General Laws c. 272, §§ 21 and 21A”? NO

Holding: “[W]hatever the rights of the individual to access to contraceptives may be, the rights must be the same for the unmarried and the married alike.”-79

“If health were the rationale of § 21A, the statute would be both discriminatory and overbroad.”-78

“We hold that by providing dissimilar treatment for married and unmarried persons who are similarly situated, Massachusetts General Laws c. 272, § 21 and 21A, violate the Equal Protection Clause.”-80

Rule: “If the right of privacy means anything, it is the right of the individual, married or single, to be free from unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child.”-79

Bowers v. Hardwick—S. Ct., 1986

Issue: Whether a Georgia statute prohibiting sodomy unconstitutionally violates a fundamental right to homosexual sodomy? NO

Holding/Rule: The right to engage in homosexual sodomy is not fundamental, and is therefore not protected by the 14th Amendment prohibition against the deprivation of life, liberty, or property without due process of law.
3. Note

a. “Twenty-eight states and the District of Columbia do not criminalize sodomy.  In some states sodomy statutes were found unconstitutional.”-90

b. “[I]n Romer v. Evans, . . . [t]he state constitutional amendment precluded ‘all legislative, executive or judicial action at any level of state or local government designed to protect the status of persons based on their ‘homosexual, lesbian or bisexual orientation, conduct, practices, or relationships.’”-90

(i) Justice Kennedy, writing for the majority, wrote: “Amendment 2 . . . in making a general announcement that gays and lesbians shall not have any particular protections from the law, inflicts on them immediate, continuing, and real injuries that outrun and belie any legitimate justifications that may be claimed for it.  Amendment 2 is a status-based enactment divorced from any factual context from which we could discern a relationship to legitimate state interests; it is a classification of persons undertaken not for its own sake, something the Equal Protection Clause does not permit.”-90

Loving v. Virginia—S. Ct., 1967

Issue: Whether a Virginia statute that was designed to prevent intermarriage solely on the basis of racial classification violates the Equal Protection and Due Process Clauses of the Fourteenth Amendment? Y

Rule: “The clear and central purpose of the Fourteenth Amendment was to eliminate all official state sources of invidious (arbitrary, irrational, and not related to any legitimate purpose) racial discrimination in the States.”

“At the very least, the Equal Protection Clause demands that racial classifications, especially suspect in criminal statutes, be subjected to the “most rigid scrutiny.””

“If they are ever to be upheld, they must be shown to be necessary to the accomplishment of some permissible state objective, independent of the racial discrimination which it was the object of the Fourteenth Amendment to eliminate.”

4. Note

a. “Almost two decades before Loving reached the United States Supreme Court, California’s highest court declared that State’s antimiscegenation statute unconstitutional as a violation of equal protection guarantees and also as ‘too vague and uncertain to be enforceable regulations of a fundamental right.”-95

Zablocki v. Redhail—S. Ct., 1978

Issue: Whether a State statute that prohibits marriages where one party has failed to meet his or her support obligations for their dependent children beforehand is constitutional? NO

Holding: A State statute that prohibits marriages where one party has failed to meet his or her support obligations for their dependent children beforehand is not constitutional.
Rule: “When a statutory classification significantly interferes with the exercise of a fundamental right, it cannot be upheld unless it is supported by sufficiently important state interests and is closely tailored to effectuate only those interests.”-1022 

Singer v. Hara—Ct. of App. of Wa., 1974

Issue: Whether the trial court erred in holding that the Washington statutes prohibit same-sex marriages?  NO

Whether the trial court order denying the Ps’ motion to compel the D to issue them a marriage license violates the Equal Rights Amendment to the Washington State Constitution?  NO
Whether the trial court order denying the Ps’ motion to compel the D to issue them a marriage license violates the 8th, 9th, or 14th Amendments to the U.S. Constitution?  NO

Holding: “We are of the opinion that a common-sense reading of the language of the ERA indicates that an individual is afforded no protection under the ERA unless he or she first demonstrates that a right or responsibility has been denied solely because of that individual’s sex.  Appellants are unable to make such a showing because the right or responsibility they seek does not exist.”-107

“[T]he definition of marriage as the legal union of one man and one woman is permissible as applied to appellants, notwithstanding the prohibition contained in the ERA, because it is founded upon the unique physical characteristics of the sexes, and appellants are not being discriminated against because of their status as males per se.  In short, we hold that the ERA does not require the state to authorize same sex marriage.”-107
“We hold that the trial court correctly concluded that the state’s denial of a marriage license to appellants is required by our state statutes and permitted by both the state and federal constitutions.”-109
Rule: “We have held that the effect of our state marriage statutes is to prohibit same sex marriages, and as a general proposition such statutes must be presumed constitutional. . . . The operative effect of such a presumption is that the statutory classification in question – the exclusion of same-sex relationships from the definition of marriage – does not offend the Equal Protection Clause if it rests upon some reasonable basis.”-108

Baehr v. Lewin—S. Ct. of Hi., 1993

Issue: Whether the trial court erred in filing an order granting the D’s motion to dismiss for failure to state a claim? YES

Whether “the ‘right to marry’ protected by Article 1, section 6 of the Hawaii Constitution extends to same-sex couples”?  NO
Whether the Ps have stated a claim that the Hawaii statute prohibiting same-sex marriage violates the equal protection clause of the Hawaii constitution? YES

Holding: “We conclude that the circuit court’s order runs aground on the shoals of the Hawaii Constitution’s equal protection clause and that, on the record before us, unresolved factual questions preclude entry of judgment, as a matter of law, in favor of Lewin and against the plaintiffs.”-114

“[W]e do not believe that a right to same-sex marriage is so rooted in the traditions and collective conscience of our people that failure to recognize it would violate the fundamental principles of liberty and justice that lie at the base of all our civil and political institutions.  Neither do we believe that a right to same-sex marriage is implicit in the concept of ordered liberty, such that neither liberty nor justice would exist if it were sacrificed.  Accordingly, we hold that the applicant couples do not have a fundamental constitutional right to same sex marriage arising out of the right to privacy or otherwise.”

“Inasmuch as the Applicant couples claim that the express terms of HRS § 572-1, which discriminates against same-sex marriages, violate their rights under the equal protection clause of the Hawaii constitution, the applicant couples are entitled to an evidentiary hearing to determine whether Lewin can demonstrate that HRS § 572-1 furthers compelling state interests and is narrowly drawn to avoid unnecessary abridgements of constitutional rights.”-116

“HRS § 572-1 on its face, discriminates based on sex against the applicant couples in the exercise of the civil right of marriage, thereby implicating the equal protection clause of article I, section 5 of the Hawaii constitution.”-118

“[W]e hold that sex is a ‘suspect category’ for purposes of equal protection analysis under article I, section 5o of the Hawaii Constitution and that HRS § 572-1 is subject to the ‘strict scrutiny’ test.  It therefore follows, and we so hold, that (1) HRS § 572-1 is presumed to be unconstitutional (2) unless Lewin, as an agent of the State of Hawaii, can show that (a) the statute’s sex-based classification is justified by compelling state interests and (b) the statute is narrowly drawn to avoid unnecessary abridgements of the applicant couples’ constitutional rights.”-125
5. Note

a. On remand, the circuit court “rejected each of the state’s compelling interests and found that: ‘The state has failed to present sufficient credible evidence which demonstrates that the public interest in the well-being of children and families, or the optimal development of children would be adversely affected by same-sex marriage.  Nor has the state demonstrated how same-sex marriage would adversely affect the public fisc, the state interest in assuring recognition of Hawaii marriages in other states, the institution of marriage, or any other important public or government interest.”-126

b. “Immediately after issuing this ruling, the Circuit Court issued a stay of one year on single gender marriages in Hawaii until the Hawaii Supreme Court can consider the decision.  In the meantime, the voters in Hawaii approved a state constitutional convention which would have considered the issue of single gender marriages.  Nevertheless, the Supreme Court of Hawaii subsequently ruled that the proposal to convene a state constitutional convention did not receive the required affirmative mandate required by the state constitution. . . . The state legislature then took action and voted to submit a constitutional amendment prohibiting single gender marriage to the electorate at the next general election.  In addition, the legislature passed and the Governor approved a statute . . . . [t]he stated purpose [of which] is ‘to extend certain rights and benefits which are presently available only to married couples to couples composed of two individuals who are legally prohibited from marrying under state law.’”-127

c. “Among benefits provided by a reciprocal beneficiary relationship [created through the Hawaii statute] are health benefit plan, hospital visitation, tenancy by the entirety, elective share of the augmented estate, permitted status when relationship was entered into after testator executed valid will, intestate succession, funeral leave, death benefits, dependent status’, and homestead.”-127

d. “At least twenty-five states have enacted legislation to specifically deny legal recognition to same-sex marriages solemnized in other states.  In addition, the federal government has enacted the Defense of Marriage Act, . . . providing: ‘No state, territory, possession of the United States, or Indian Tribe, shall be required to give to any public act, record, or judicial proceeding of any other State, territory, possession, or tribe respecting a relationship between persons of the same sex that is treated as a marriage under the laws of such other State, territory, possession, or tribe, or a right or claim arising from such relationship. . . . [T]he word ‘marriage’ means only a legal union between one man and one woman as husband and wife, and the word ‘spouse’ refers only to a person of the opposite sex who is a husband or a wife.”-128

Cowan v. Cowan—S. Ct. of Iowa, 1956

Issue: Whether the trial court erred in failing to find that the collateral agreement in question is contrary to public policy, and therefore, void and unenforceable? NO

Whether the trial court erred in failing to find that the collateral agreement was unenforceable because it amounted to a penalty or forfeiture? NO

Holding: “Without holding that all restraints upon second marriage are valid – that is, that under no circumstances may they offend against public policy – we hold that no such invalidity appears here.”-2
Rule: “There is no doubt that Iowa follows the universal rule that contracts in general restraint of marriage are against public policy and so are void. . . . But there are exceptions, occasioned by varying factual situations . . . . Thus, it is often said, in fact it is well established, that restraints against second marriages are not invalid.”-2 

“The modern law regards bargains and conditions in restraint of marriage as only prima facie illegal and will accord them validity if the restraint is shown to be reasonable under the circumstances.  For example, reasonable contracts involving the performance of services which are inconsistent with matrimony have been upheld.”-3

“We conclude that not all restraints, even on first marriages, are of necessity invalid.  They will be upheld if they are not general and unlimited and if they serve a reasonable purpose.”-3

“It is true forfeitures are not favored in the law, but they are not outlaws.”-4
“In the absence of a statute declaring such provisions to be void, however, a clear stipulation for a forfeiture will be enforced where not contrary to public policy, and the law does not, unless there is a foundation in fact or law to justify it, prevent a forfeiture.”-5

V. Matrimonial Breakdown: Grounds and Jurisdiction for Dissolution of Marriage 

A. The Perspective of History

1. Divorce a mensa et thoro is a “mere physical separation of the parties for cause, a remedy that extinguished none of the economic incidents of marriage and did not permit either party to remarry.  It was so limited because of the tenet that a valid marriage was a sacrament and was by divine injunction indissoluble.”-297

3. “The absolute divorce, known as the divorce a venculo matrimonii, stems from the Protestant reformers’ rejection of the sacramental character of marriage and their insistence that it should be a temporal matter. . . . The family was focal in [Martin Luther’s] social philosophy and consequently, it was only in cases of adultery or malicious desertion (both of which were considered subversive of family solidarity) that he was prepared to concede an absolute divorce, and even then with only the innocent party being set free to remarry.”-297

4. “Many states retained a form of divorce a mensa et thoro, and variations developed so that such a decree eventually might be converted into a divorce a vinculo.  Most important was the proliferation of grounds for divorce as legislatures backed away from the process of granting divorces by private bill and gave courts authority to dissolve marriages on proof of certain conduct regarded as antisocial according to the views of the day.”-297

5. “The basic approach of the divorce reform movement that developed momentum in the 1960s was to deemphasize the role of fault, at least in determining whether to dissolve a marriage.”-298

6. “Although the reform is by no means finished, divorce now can be obtained far more freely.”-298

7. “On the other hand, a substantial movement toward returning to fault based divorce has been launched in some jurisdictions.”-299

B. Grounds and Defenses

1. “Approximately one third of the states have eliminated all fault grounds and replaced them with some form of irretrievable breakdown, sometimes accompanied by the ground of insanity.  Fault grounds still subsist in the other jurisdictions, and marital misconduct still can have substantial impact on financial awards, but every state has some form of breakdown or ‘no fault’ ground.”-299

2. The Fault Scheme

a. Utah permits divorce based on irreconcilable differences.  New York does as well, but only pursuant to a decree or judgment of separation.

b. “Some state statutes that mix both fault and no fault grounds permit a court to make a finding of ‘fault’ for alimony purposes without having to rest the divorce on such a ground.”-303

c. “Note that Virginia and New York still maintain both the divorce a mensa et thoro, or divorce from bed and board, and the divorce a vinculo matrimonii, or absolute divorce.”-304

Brady v. Brady—Ct. of App. of N.Y., 1985

Issue: Whether the Appellate Division erred in reversing a trial court judgment granting the P a divorce on the ground of cruel and inhuman punishment where the parties had been married for 25 years before the P sought a divorce, and where the P’s allegations of abuse were not established by the evidence at trial? NO
Holding: “While the trial court does have broad discretion as to whether to grant a cruelty divorce, such a divorce cannot be granted simply because the court concludes that there is a ‘dead marriage.’”-307

Rule: “In Hessen v. Hessen, . . . we held that a plaintiff seeking a divorce under the cruel and inhuman treatment subdivision must show serious misconduct, and not mere incompatibility.  Subsequent cases have established that a plaintiff, relying on this subdivision, must generally show a course of conduct by the defendant spouse which is harmful to the physical or mental health of the plaintiff and makes cohabitation unsafe or improper.”-306

“[W]e reaffirm the holding in Hessen that whether a plaintiff has established a cause of action for a cruelty divorce will depend, in part, on the duration of the marriage in issue.”-307

3. Notes

a. “In divorce actions corroboration by evidence other than testimony of the parties often is required in order to lessen the potential for collusion.”-309

Husband D. v. Wife D—Family Court of Del., 1977

Issue: Whether “a plaintiff who himself is guilty of fault may obtain a divorce from a spouse guilty of the same (or nearly the same) fault”? NO

Whether the D is entitled to the defense of recrimination? NO

Whether the D is entitled to the defense of condonation? NO
Whether the D is entitled to the defense of connivance? NO

Holding: “The Court concludes from the evidence that both parties were alcoholics—i.e., that both had acquired ‘such fixed, irresistible custom of frequent indulgence in intoxicating liquor with consequent drunkenness as to evidence a confirmed habit and inability to control the appetite for intoxicants.”-311

The defense of condonation “is not available in cases of habitual drunkenness, since that is a ‘continuing’ cause of divorce.”-311

The defense of connivance is similarly not available in cases of drunkenness since the petitioner should not be “obliged to forego his own proper and ordinary recreation at the risk of being charged with the corrupt intent to make his wife a habitual drunkard.”-311

“Subsection (b)(2) of § 1505 authorizes divorce based upon misconduct.  It is apparent that the legislature, by using the words ‘previously existing defenses,’ intended to reinstate those defenses as they existed prior to 1974, and under this interpretation recrimination would not be a defense, since under the prior law it was a defense only in adultery cases.  The Court holds, therefore, that recrimination is not a defense available in this proceeding under the present law.”-312
“The Court holds that the . . . principle [‘that if the parties are equally at fault in bringing about the separation, neither can successfully accuse the other of desertion’] appl[ies] with like force and effect to a divorce on grounds of habitual intemperance, and that Petitioner in this case is not an ‘injured and innocent’ party.  While he is not solely at fault for causing the marital break-up, his own drinking habits were equal to or nearly as great as hers.”-313
4. Defenses to Actions Based on Fault Grounds

a. “The New York and Virginia statutes illustrate the key defenses against fault based grounds.  Although they were developed largely through judicial action, today it is common for them to be at least partially incorporated into statutes.  Many have been eliminated or severely restricted.”-315

b. “The classic defenses are collusion, condonation, connivance, and recrimination.  In addition, some states provide statutes of limitation for certain grounds such as adultery. . . . Collusion really is less a defense for the parties than a means for courts to deny a divorce to persons who fabricate evidence because both want a divorce and they have no grounds.  Connivance involves ‘corrupt consent’ of one party to conduct of the other that amounts to a divorce ground.”-315

c. “Condonation is one spouse’s forgiveness of the other’s marital misconduct that amounts to a fault divorce ground.”-315

d. “Probably the best known and also the most criticized of fault defenses has been recrimination.  Under this doctrine, if each party were to establish that the other had committed a marital offense amounting to a divorce ground, both would be precluded from obtaining a divorce.  In such instances of dual fault the parties would be committed to a choice between living separately while remaining married or remaining together and probably hating it.”-316

e. “A variety of theories were advanced in support of the doctrine of recrimination: (1) the ‘clean hands’ doctrine; (2) the theory that the parties are ‘in pari delicto’; (3) that there has been a breach of mutually dependent covenants; (4) the theory of compensation; and (5) that divorce is a remedy only for an innocent spouse.”-316

f. “Some states finally provided by statute that courts could grant divorce despite a showing of fault on the part of both spouses.  In other jurisdictions this doctrine, known as ‘comparative rectitude’, was introduced judicially—sometimes even in the face of apparently contrary statutes.”-316

5. Further Rethinking About the Role of Fault in Divorce

a. “Louisiana’s 1997 Covenant Marriage Act . . . is an example of legislative movement away from easy divorce.  In one sense it is a compromise because the legislature maintained the modern no-fault approach for a non-covenant marriage, which can be ended at the instigation of either spouse after 180 days of living apart.  However, if the parties have designated their union a ‘covenant marriage’ divorce grounds are far more limited and largely based on traditional fault grounds.  This led columnist Ellen Goodman to suggest that Louisiana had established a system with a choice between ‘regular’ and ‘high test’ marriages.”-317

6. Insanity as a Ground

a. Note

(i) “Insanity has long been an enumerated ground for divorce in some jurisdictions.  Many of those provisions, however, required that the condition must be so extreme, the prognosis so bleak, or the length of institutionalization so great, that the ground was of little practical use.”-317

7. Breakdown: The New Standard

a. “Generally classified as falling within the ambit of ‘breakdown’ divorce or ‘no fault’ dissolution grounds are: (1) incompatibility, sometimes known as incompatibility of temperament; (2) separation for a specific time period pursuant to agreement between the spouses, generally termed ‘voluntary separation’; (3) separation for a specific time period under breakdown circumstances whether or not both the parties desired or agreed to live apart, and without regard to the circumstances under which the separation commenced; (4) a general category of laws that require no specific period of separation but only proof of ‘irretrievable breakdown’, ‘irreconcilable differences’, or some similarly phrased condition that ostensibly denotes that the marriage is dead.  (5) Provisions allowing for dissolution based on longstanding absence of one spouse under conditions by which his or her death is presumed.”-318

Husband W. v. Wife W.—S. Ct. of Del., 1972

Facts: The parties beat each other regularly – husband beat wife over the head with a chair; wife tried to stab husband with knife/ice-pick, etc.

Conclusion: “In the light of that marital history, it is not surprising that . . . when asked about the likelihood of reconciliation, the plaintiff testified: ‘No, sir, in no way, shape or form’; and that, in response to the same question the defendant testified, in the probable understatement of the week: ‘I don’t know if we could [reconcile] or not.’”-319

Sinha v. Sinha—S. Ct. of Penn., 1987

Issue: Whether the trial court erred in granting a decree of divorce to the husband on the ground that the parties satisfied the 3-year separation requirement where the parties lived apart for more than 3 years, but the P did not manifest his intent to dissolve the marriage until the filing of the first divorce action, which was less than a year ago? YES

Holding: “We agree with appellant that the reconciliation goals of the Divorce Code will be furthered by requiring an independent showing of intent to end the marriage before commencement of the three year period.”-319

Rule: “There must be an independent intent on the part of one of the parties to dissolve the marital union before the three year period commences.  This intent must be clearly manifested and communicated to the other spouse.”-321

Hagerty v. Hagerty—S. Ct. of Minn., 1979

Issue: Whether “the petitioner’s untreated alcoholism can or should defeat findings of discord and breakdown”? NO

Whether a “judicially carved” exception should be employed for public policy reasons where an alcoholic spouse seeks a divorce without receiving treatment? NO
Holding: “Upon the evidence introduced . . . and under the prevailing view of the single ground for dissolution in no-fault statutes, the husband’s untreated alcoholism cannot defeat findings of serious marital discord and irretrievable breakdown.”-4

“[E]xtensions of statutory provisions are to be made by the legislature rather than the courts.”-4
Rule: “[I]rretrievable breakdown is a fact which can be shown where both parties acknowledge that a breakdown exists at the time of the proceedings and one sees no reconciliation possibility. . . . It can also be shown by evidence of only one party’s belief that it is the existing state, particularly where the parties have been living apart.”-3

Desrochers v. Desrochers—S. Ct. of N.H., 1975

Issue: Whether the parties’ marriage has irremediably broken down where the parties were separated for two and a half years and the P has persisted in seeking a divorce, even though the D seeks to remain married? YES
Holding: “The separation of the parties for two and one-half years and the plaintiff’s persistence in seeking a divorce during that period is evidence from which the trial court could find that this marriage has irremediably broken down.”-4
Rule: “A consensus has emerged that a period of separation due to marital difficulties is strong evidence of the irremediable breakdown of a marriage.”-3

“The existence of irreconcilable differences which have caused the irremediable breakdown of the marriage is determined by reference to the subjective state of mind of the parties.”-3

“If one spouse resolutely refuses to continue and it is clear from the passage of time or other circumstances that there is no reasonable possibility of a change of heart, there is an irremediable breakdown of the marriage.”-3

“The defendant may attempt to impeach the plaintiff’s evidence of his or her state of mind regarding the relationship.  If the trial court doubts plaintiff’s evidence that the marriage has irremediably broken down, the court may continue the action to determine if reconciliation is possible.  However, if the parties do not reconcile, dissolution should be granted.”-3
“Yet the statutory test is the existing state of the marriage.”-3

VI. The Jurisdictional Jumble

Pennoyer v. Neff—Supreme Court—1877

Issue: Whether Oregon may assume personal jurisdiction where the defendant was not a resident of the state, but obtained property in the state subsequent to the execution of default judgment against him? N

Rule of Law: “If the judgment be previously void, it will not become valid by the subsequent discovery of property of the defendant, or by his subsequent acquisition of it.”
International Shoe Co. v. Washington—S.Ct. 1945

Issue: Whether an international corporation that does not have an official office or branch within the state of Washington, but which nevertheless carries on business in that state, is amenable to suit within that state for unpaid contributions to the state unemployment contribution fund under the limitations of the due process clause of the 14th Amendment? YES

Whether the state of Washington can exact those contributions under the due process clause of the Fourteenth Amendment? YES

Rule of Law: “[D]ue process requires only that in order to subject a defendant to a judgment in personam, if he be not present within the territory of the forum, he have certain minimum contacts with it such that the maintenance of the suit does not offend ‘traditional notions of fair play and substantial justice.’”  Milliken v. Meyer.
A. Qualifying Domestic Divorce Decrees for Full Faith and Credit: The Significance of Domicile

1. “In the United States cognizance of an action for divorce has traditionally depended upon the domicile of a party.  The maiden American statutes made the divorce remedy available to ‘inhabitants’ of a state or required a period of residence therein before suit could be begun.”-325

2. “In 1856 the Supreme Court of Rhode Island in the influential case of Ditson v. Ditson . . . held that where the husband committed an offense, or was guilty of such dereliction of duty in the marital relation as to entitle her to have the relation dissolved, the wife might (indeed must, to avoid condonation) establish a separate domicil of her own.”-325

3. “In 1942 the Supreme Court of the United States in Williams v. North Carolina . . . decided that if due process requirements of notice were satisfied, an ex parte decree of the state of one spouse’s domicile must be recognized throughout the nation by force of the Constitution.”-325

4. In Williams v. North Carolina, the Supreme Court held that “while the state of a spouse’s domicil has the power to grant a divorce entitled to full faith and credit, the issue whether either spouse was, in fact, domiciled in the state of divorce is open for reexamination: ‘As to the truth or existence of a fact, like that of domicil, upon which depends the power to exert judicial authority, a State not a party to the exertion of such judicial authority in another State but seriously affected by it has a right, when asserting its own unquestioned authority, to ascertain the truth or existence of that crucial fact.”-327

5. “Writing in Alton v. Alton, . . . a case involving a divorce granted to two Connecticut domiciliaries in the Virgin Islands whose statutes permitted the divorce of parties who had been personally served in the Islands or who had entered a general appearance, the judge stated: ‘We think that adherence to the domiciliary requirement is necessary if our states are really to have control over the domestic relations of their citizens.”-328

6. Notes

a. “According to the Restatement (Second) of Conflict of Laws § 72: ‘A state has power to exercise judicial jurisdiction to dissolve the marriage of spouses, neither of whom is domiciled in the state, if either spouse has such a relationship to the state as would make it reasonable for the state to dissolve the marriage.’”-330

b. “Special problems may arise with regard to career members of the armed services because of difficulty in establishing domicile.”-330

c. “Jurisdiction to annul a marriage is not so widely regarded as requiring a prerequisite of domicil.  The generally stated reason for this difference from divorce is that in annulment actions the law of the state where the marriage was celebrated or contracted usually controls, rather than the law of the domicile. . . . According to the Restatement (2d) of Conflict of Laws (1971) § 76: ‘A state has power to exercise judicial jurisdiction to nullify a marriage from its beginning (a) under the circumstances which would give the state jurisdiction to dissolve the marriage by divorce, or (b) if the respondent spouse is personally subject to the judicial jurisdiction of the state, and it is either the state where the marriage was contracted or is the state whose local law governs the validity of the marriage under the rule of § 283.’”-332

Sherrer v. Sherrer—S. Ct., 1948
Issue: Whether a finding that both parties to a divorce action are domiciled in one state “may, consistent with the requirements of full faith and credit, be subjected to collateral attack in the courts of a sister state in a suit brought by the defendant in the original proceedings”? NO

Holding: “We hold that the Massachusetts courts erred in permitting the Florida divorce decree to be subjected to attack on the ground that petitioner was not domiciled in Florida at the time the decree was entered.”-334

Rule: “We do not believe that the dereliction of a defendant under such circumstances should be permitted to provide a basis for subsequent attack in the courts of a sister state on a decree valid in the state in which it was rendered.”-334

“[W]here a decree of divorce is rendered by a competent court under the circumstances of this case, the obligation of full faith and credit requires that such litigation should end in the courts of the State in which the judgment was rendered.”-335

7. Notes

a. “An elementary and fundamental requirement of due process in any proceeding which is to be accorded finality is notice that is reasonably calculated, under all the circumstances, to apprise the interested parties of the pendency of the action and afford them an opportunity to present their objections.  The individual states have come up with various procedures for giving notice to an absent spouse in an ex parte divorce action, including constructive service through publication.”-335

b. Johnson v. Muelberger—“Decedent’s second wife had obtained a Florida decree without complying with its 90 day residence requirement.  He had appeared by attorney, had denied wrongful acts, but did not contest allegations re residence.  He remarried and upon his death his third wife elected to take a statutory third under New York law.  A child of the first marriage contested this election, claiming the second wife’s Florida decree was invalid.  The New York Court of Appeals holding that the Florida decree bound only the parties themselves and under Florida law the child could attack the decree collaterally in Florida and so in New York was reversed.  The Court said: ‘No Florida case has come to our attention holding that a child may contest in Florida its parent’s divorce where the parent was barred from contesting, as here, by res judicata.’  New York cannot permit an attack by reason of the Full Faith and Credit Clause.”-336

c. In Rodgers v. Rodgers, “the court held that ‘injunctive relief should not be granted permanently to prevent a defendant from establishing a bona fide residence in any sister state although one of its purposes is to institute an action for divorce.”-337

Sosna v. Iowa—S. Ct. 1975

Issue: Whether the trial court erred in dismissing the P’s petition for divorce based on an Iowa statute requiring that the parties be residents of the State of Iowa for at least one year prior to the petition for divorce? NO

Whether the Iowa statute violates either the Equal Protection Clause or the Due Process Clause of the 14th Amendment? NO

Holding: “Iowa’s residency requirement may reasonably be justified on grounds other than purely budgetary considerations or administrative convenience.”-339

“We . . . hold that the state interest in requiring that those who seek a divorce from its courts be genuinely attached to the state, as well as a desire to insulate divorce decrees from the likelihood of collateral attack, requires a different resolution of the constitutional issue presented than was the case in Shapiro, . . . Dunn, . . . and Maricopa County.”-341
“Nor are we of the view that the failure to provide an individualized determination of residency violates the Due Process Clause of the Fourteenth Amendment.”-341
B. Comity for Decrees of Foreign States

Perrin v. Perrin—3d Cir., 1969

Issue: Whether “the plaintiff can be heard to attack in this proceeding the validity of the Mexican decree which she herself had sought and obtained and in the entry of which the defendant had acquiesced”? NO

Holding: “[W]e hold, as did the Court of Appeals of New York in [Coe v. Coe], that ‘A balanced public policy now requires that recognition of the bilateral Mexican divorce be given rather than withheld and such recognition as a matter of comity offends no public policy’ of this Territory.”-347
Rule: “It is true, . . . that domicile is regarded as the basis for jurisdiction to grant a divorce in the United States. . . . It is likewise true that a divorce decree may be collaterally attacked for lack of domiciliary jurisdiction . . . if the defendant was not personally served and did not appear.  But it is equally well settled that if the defendant was personally served or did actually appear in the action he is estopped from impeaching the resulting divorce decree, whether the domiciliary jurisdiction was contested by the defendant, . . . or was admitted by him.”-344

“Ordinarily, the recognition in the United States of . . . a foreign decree will depend upon whether at least one of the spouses was domiciled in the foreign state when the decree of divorce was rendered.  Certainly ‘mail order’ divorce decrees in which neither spouse has appeared personally in the foreign jurisdiction are not recognized here . . . .”-344

1. Notes

a. “In Hyde v. Hyde, . . . . [t]he Supreme Court of Tennessee upheld the lower court’s decision, noting that a state can look to its own public policy in determining whether to grant comity to another nation’s decree.  Tennessee, it pointed out, authorized the grant of divorces based on irreconcilable differences and the resolution of property and other rights through settlement agreements.  The court also explained that this was not a case in which the parties would be prejudiced if the state did not apply a strict requirement of domicil.”-347

C. The Effect of Laches and Estoppel

Kazin v. Kazin—S. Ct. of N.J., 1979

Issue: Whether “the plaintiff, who obtained a presumably void or voidable Mexican divorce from her first husband, should be allowed to maintain a matrimonial action against her present husband for divorce, alimony and equitable distribution or, alternatively, for separate maintenance”? YES

Holding: “We rule in this case that the plaintiff is entitled to assert her matrimonial claims.”-348

“It would, in our view, be contrary to the public policy reflected in our current laws to permit defendant under these circumstances to attack the validity of his wife’s prior Mexican divorce and to repudiate the obligations which he assumed in marrying plaintiff.  To that end, he is estopped to assert these particular defenses to plaintiff’s marital claims.”-352

Rule: “The equitable rule precluding individuals from attacking foreign divorce decrees ‘has not been limited to situations of what might be termed ‘true estoppel’ where one party induces another to rely to his damage upon certain representations . . .,’ but has also encompassed situations sometimes termed ‘quasi-estoppel’ where an individual is not permitted to ‘blow both hot and cold,’ taking a position inconsistent with prior conduct, if this would injure another, regardless of whether that person has actually relied thereon.”-351

1. Note

a. “In Staley v. Staley, . . . the Court of Appeals noted that the defense of laches requires both the plaintiff’s negligence or lack of diligence in asserting his rights and prejudice or injury to the defendant.”-353

b. “A recurring problem involves a second spouse who wishes to annul a marriage because of the other spouse’s jurisdictionally assailable prior divorce.  The majority (though not universal) rule seems to be that such a collateral attack will not be permitted because the new spouse had not interest in the divorce proceeding when it was taking place.”-353

D. The Doctrine of Divisible Divorce

Newport v. Newport—S. Ct. of Va., 1978

Issue: Whether “in Virginia a wife’s right to alimony survives an absolute divorce obtained by the husband in an ex parte proceeding in another state”? YES

Holding: “[W]e affirm the decree of the lower court which accorded full faith and credit to the Nevada divorce decree insofar as that decree terminated the marital status of appellant and appellee; decreed that the Nevada court was without power to adjudicate the question of alimony; and held that the Nevada decree did not terminate appellee’s right to support by appellant.”-359

Rule: “We have recognized that the general rule, supported by the great weight of authority, is that full faith and credit will be accorded a foreign divorce decree as to property and support rights, as well as to marital status, where the divorce court had personal jurisdiction over the parties.”-358

“[T]he legal obligation of a husband to support his wife may not be extinguished by a court lacking personal jurisdiction of the wife.”-359

“In summary, the duty of a husband to support his wife is a moral as well as a legal obligation; it is a marital duty, in the performance of which the public as well as the parties are interested; it is a duty which is an incident to the marriage state and arises from the relation of the marriage; and it is an inherent right which may be asserted in a divorce suit or in an independent suit therefor.”-359

“The right of a wife to support is of such importance to the community, as well as to the parties, that it survives an absolute divorce obtained by her husband in an ex parte proceeding in another state.”-359

1. Notes

a. “The problem of ‘divisible divorce’ sometimes is handled through statutes that assure that a court has jurisdiction to determine support or property rights subsequent to a valid divorce obtained in another state that did not have personal jurisdiction over both parties.”-359

E. Special Problems of Service of Process

Kulko v. Superior Court of California—S. Ct., 1978

Issue: Whether “in this action for child support, the California state courts may exercise in personam jurisdiction over a nonresident, nondomiciliary parent of minor children domiciled within the State”? N

Holding: “[W]here two New York domiciliaries, for reasons of convenience, marry in the State of California and thereafter spend their entire married life in New York, the fact of their California marriage by itself cannot support a California court’s exercise of jurisdiction over a spouse who remains a New York resident in an action relating to child support.”-363

“[W]e conclude that the appellant’s motion to quash service, on the ground of lack of personal jurisdiction, was erroneously denied by the California courts.”-366
Rule: “It has long been the rule that a valid judgment imposing a personal obligation or duty in favor of the plaintiff may be entered only by a court having jurisdiction over the person of the defendant.”-362

“The existence of personal jurisdiction, in turn, depends upon the presence of reasonable notice to the defendant that an action has been brought, and a sufficient connection between the defendant and the forum State as to make it fair to require defense of the action in the forum.”-362

“[T]he constitutional standard for determining whether the State may enter a binding judgment . . . is . . . that a defendant ‘have certain minimum contacts with the [forum state] such that the maintenance of the suit does not offend ‘traditional notions of fair play and substantial notice.’”-362

“[T]he ‘minimum contacts’ test of International Shoe is not susceptible of mechanical application; rather, the facts of each case must be weighed to determine whether the requisite ‘affiliating circumstances’ are present.”-362
“It is essential in each case that there be some act by which the defendant purposefully avails himself of the privilege of conducting activities within the forum state.”-363

1. Notes

a. “Many states have added specific family law provisions to their ‘long arm’ statutes.”-367

b. “In Burnham v. Superior Court of California, . . . the petitioner, a New Jersey resident, had been served with a summons and divorce petition by his wife while he was visiting in California.  His motion to quash the service was denied in the state courts, and the Supreme Court held that exercise of personal jurisdiction based on serving the defendant while he was in the state comported with traditional notions of fair play and substantial justice.”-368

F. Can the Process Be Simplified?

VII. Marital Breakdown: Resolving the Financial Concerns

A. Alimony and Property Distribution: The Basic Frameworks

1. Introduction

a. “Alimony originated in English law as a continuing duty of support owed by husband to wife during a period of separation ‘from bed and board’ described by ecclesiastical courts as a divorce ‘a mensa et thoro.’”-372

b. “While the public policy affecting alimony originates with statutory approaches that evidence a common law or community property perspective, there are common bases providing a rationale for alimony awards.”-372

(i) “Fault—One of the oldest bases for award of alimony is the fault of one of the parties which goes to the heart of the marriage.  Even with the sharp decline of fault grounds as cause for divorce, the fault of the husband or the wife can be a factor in reduction or increase of alimony.  Some states and the Uniform Marriage and Divorce Act have eliminated fault as a basis for any award of alimony.”-372

(ii) “Station in Life/Need and Ability—Here the trial court is allowed discretion to choose from a number of factors to arrive at a standard of living for the recipient spouse commensurate with what that spouse enjoyed while married and what the paying spouse is now able to provide.”-372

(iii) “Economic Partnership—[T]he contribution of each spouse to the marital economic union is divided, often equally.  The difficulty is with defining the nature of services and contributions within a partnership originating from emotional rather than economic considerations.”-373

(iv) “Support—As with station in life equities, support alimony may be necessary to provide a standard of living for the child custodian spouse, or it may be necessary to prevent a non-income earning spouse from needing public welfare.”-373

c. “Until fairly recently, many common law jurisdictions were known as ‘title’ states.  This meant that property titled in one spouse’s name generally was not subject to division or allocation by courts on divorce.”-373

d. “While eight states employ the community property system of wealth distribution, a system originating with the Visigoths and then the Spanish conquerors, it is a system devoid of the prevalence of equitable principles found today in most common law jurisdictions.”-373

e. “[M]ost states now give parties considerable flexibility to order their economic affairs by post-nuptial contracts in contemplation of divorce. . . . And with regard to economic provisions for children, courts generally retain jurisdiction to modify when necessary, based on their parens patriae jurisdiction if not specific statutes.”-374

2. Approach of a Common Law/Equitable Distribution State

a. New York Domestic Relations Law (West)

3. A Community Property Approach

Kirchberg v. Feenstra—S. Ct., 1981

Issue: Whether a Louisiana statute giving the husband exclusive control over the disposition of all community property violates the Equal Protection Clause of the 14th Amendment? YES

Whether the decision of the Court of Appeals, which limited its holding to the prospective application of the statute, applies to the mortgage in this case? YES

Holding: “Art. 2404 clearly embodies the type of express gender-based discrimination that we have found unconstitutional absent a showing that the classification is tailored to further an important governmental interest.”-384

“Because appellant has failed to offer [an exceedingly persuasive] justification, and because the State, by declining to appeal from the decision below, has apparently abandoned any claim that an important governmental objective was served by the statute, we affirm the judgment of the Court of Appeals invalidating Art. 2404.”-384
Rule: “As we have previously noted, the ‘absence of an insurmountable barrier’ will not redeem an otherwise unconstitutionally discriminatory law.  Instead, the burden remains on the party seeking to uphold a statute that expressly discriminates on the basis of sex to advance an ‘exceedingly persuasive justification’ for the challenged classification.”-384

a. Note

(i) “There are eight community property jurisdictions in the United States.  Some, such as Louisiana and Texas, trace their roots to French or Spanish law. . . . Differences may center on matters such as which property will be deemed separate or community and the times and manner in which the community can be dissolved.  Although community property provisions obviously provide more of a true partnership arrangement between spouses, they have not always been egalitarian in matters such as control over the community during marriage, or even in the division of community assets on divorce.”-387

B. Temporary Alimony and Separate Maintenance

1. Note

a. “Temporary alimony, still widely known as alimony pendente lite, is designed to provide support for a spouse during the divorce action, along with contribution to attorneys’ fees and other costs of maintaining or defending the action.”-388

b. “Some jurisdictions provide an action for separate maintenance without divorce.  In Capodanno v. Commissioner of Internal Revenue, . . . a United States Court of Appeals held that persons who were living separately, with the husband making court ordered payments under New Jersey’s separate maintenance statute, were still married and must file income tax returns as married persons.  In some jurisdictions the action is based on equitable principles rather than statute. . . . Both actions are distinct from the divorce a mensa et thoro and payments are not alimony pendente lite.”-388

C. Permanent Alimony and Maintenance

1. Note

a. “Note that § 308(b) [of the Uniform Marriage and Divorce Act] contains specific language removing ‘fault’ conduct from consideration.  Many jurisdictions still include mental misconduct as a factor in awarding alimony. . . . Not long ago, some state statutes or courts barred a ‘guilty spouse’ (one against whom a divorce was granted on the basis of certain fault grounds) from receiving alimony and some still allow fault based conduct to be considered as a factor in determining the amount of an award.”-390

Olsen v. Olsen—S. Ct. of Id., 1976

Issue: Whether the trial court erred in denying the D’s motion to modify the divorce decree with respect to the alimony payments on the grounds that the D’s financial condition had changed, where the D’s annual salary was halved upon his retirement from the medical profession, and the D has admitted that he may reenter the profession if necessary? NO

Holding: “As the resolution of this question rests within the discretion of the trial court it will not be disturbed on appeal unless an abuse of discretion is shown.  It is our opinion that no such abuse of discretion occurred in this case.”-392
Rule: “In determining whether alimony payments are just the court must consider the correlative needs and abilities of both parties.”-392

“[T]he court may consider all sources of income, including pensions, in ascertaining [one’s] ability to pay alimony.”-392
“The moving party has the burden of establishing a material, permanent and substantial change in circumstances.”-392
2. Note

a. “In Orr v. Orr, . . . the Supreme Court of the United States held that an Alabama alimony statute providing that husbands, but not wives, could be required to pay alimony on divorce was an unconstitutional gender discrimination.”-397

Pfohl v. Pfohl—Dis. Ct. of App. of Fla., 1977

Issue: Whether “it is an abuse of discretion in a dissolution of marriage action for a trial court to award the husband $30,000 in lump sum alimony and $5000 a month rehabilitative alimony for 18 months when: (1) the wife has a net worth of $4,250,000; (2) the parties shared an extremely high standard of living at first supported by the wife based on contributions to her from her father and thereafter based entirely on her own wealth during a nine year marriage; (3) the husband is 37 years old, unemployed with limited employment skills, in good physical, but impaired mental health, and in possession of approximately $200,000 assets most of which were received during the marriage from the wife”? NO

Whether “it is an abuse of discretion in a dissolution of marriage action for a trial judge to set a $30,000 attorneys fee to be paid by the wife for the husband’s attorneys where: (1) the wife has a net worth of $4,250,000; (2) the husband has a net worth of $200,000; (3) the husband’s attorneys secure lump sum and rehabilitative alimony for the husband worth $120,000; (4) the husband’s attorneys are eminent counsel who spent one hundred working hours plus twenty more hours of associate and law clerk time preparing for a unique, but not protracted or unduly complex litigation; and (5) the expert testimony puts a reasonable attorneys fee at $30,000”? NO
Holding: “We . . . hold that the alimony awards [and attorneys fees] herein were well within the discretion of the trial judge to make under the circumstances of this case.”-399

Rule: “In determining the amount of . . . alimony, the courts have established two criteria: (1) the husband’s ability to pay, and (2) the needs of the wife, taking into consideration the standard of living shared by the parties to the marriage.”-399

“[A] husband’s entitlement to alimony must stand on the same criteria as that of a wife. . . . To be entitled to alimony, the husband must show a financial ability by the wife to pay for such an award coupled with a demonstrated need of the husband for support, taking into consideration the standard of living shared by the parties to the marriage.”-400

“Rehabilitative alimony has been awarded to supplement means already available in an amount reasonably required during the post-marriage period to maintain a spouse until he or she in the exercise of reasonable efforts and endeavors is in a position of self support.”-402
“[I]t has been held that a spouse is not required to deplete capital assets in order to maintain a prior standard of living.”-402

3. Note

a. “In Walter v. Walter, the Supreme Court of Florida held that trial courts are not restricted to using permanent alimony only as a ‘last resort’ when ‘there is no question about the permanency of the inability to self-support.’”-404

Herndon v. Herndon—S. Ct. of S.D., 1981

Issue: Whether the trial court erred in denying the P’s application for a termination of alimony and reduction in child support payments as a result of changed economic circumstances where the P sold his chiropractic practice as a result of medical problems, had a substantially lower income after he sold the practice, and the D has a substantial income on her own? NO

Holding: “[W]e are unable to say that the trial court abused its discretion.”-406
Rule: “A person cannot voluntarily reduce his income in order to avoid alimony and support payments.”-406

Bell v. Bell—S. Jud. Ct. of Mass., 1984

Issue: Whether the trial court erred in finding that the P lived together with a member of the opposite sex so as to give the appearance of marriage prior to May 1, 1981? NO
Holding: “[W]e conclude that [the P] ‘lived together with a member of the opposite sex, so as to give the outward appearance of marriage . . . prior to May 1, 1981.”-408
D. Support for Children

1. Uniform Marriage and Divorce Act of 1973

a. The court in a proceeding for dissolution of marriage may order one or both parents to pay child support to the other, regardless of marital misconduct.  The factors to be considered in determining the amount include the financial resources of the child, the financial resources of the custodial parent, the standard of living the child would have enjoyed but for the dissolution, the physical and emotional needs of the child, and the financial resources and needs of the noncustodial parent.

Rand v. Rand—Ct. of App. of Md., 1977

Issue: Whether “in view of the provisions of the Maryland Code Art. 72A, § 1 and Article 46 of the Maryland Declaration of Rights, the Court of Special Appeals applied correct principles of law in allocating child support payments between the child’s parents”? NO

Holding: “[W]e hold that the parental obligation for child support is not primarily an obligation of the father but is one shared by both parents.  The clear import of the language of Art. 72A, § 1, standing alone, seemingly compels that result.”-416
Rule: “The common law rule is a vestige of the past; it cannot be reconciled with our commitment to equality of the sexes.  Sex of the parent in matters of child support cannot be a factor in allocating this responsibility.  Child support awards must be made on a sexless basis.”-416

“[P]arents must share the responsibility for parental support in accordance with their respective financial resources.”-416-17

2. Child Support Recovery Act of 1992

a. This Act provides that the willful failure to pay past due child support obligations with respect to a child in another state can result in criminal or civil penalties.

3. Note

a. “Federal involvement and impact in the area of child support enforcement has increased significantly during the past two decades.”-417

b. “The practical effect of the federal involvement has been to require states, as a condition for participation in programs such as AFDC, to enact certain minimum provisions for enforcing private support obligations.  These may extend to matters such as the use of support guidelines, garnishment of wages, or stronger paternity laws.  In addition, the government has added the involvement of the Internal Revenue Service to intercept tax refunds and has established mechanisms for locating absent parents who owe support.”-418

c. “The Child Support and Establishment of Paternity amendments of 1974 and 1975 to Title VI of the Social Security Act added sharper teeth to the existing state law framework for support enforcement.  [Under the amendments], [a] separate organizational unit, established by the HEW Secretary, was mandated with setting standards for state programs which will qualify for federal assistance, with operating a Parent Locator Service, and with undertaking such general housekeeping roles as evaluating, auditing and providing technical assistance for various state programs.”-418

d. “A key feature of the new law was a waiver of sovereign immunity by the United States with regard to child support or alimony payments due from federal employees, including service persons, thereby making it possible to subject federal salaries to garnishment proceedings.  Another provision, unusual in light of the longstanding reluctance of the federal courts to hear domestic relations cases, provides for establishment of a separate organizational unit reporting to the Secretary of HEW . . . ‘to receive applications from States for permission to utilize the courts of the United States to enforce court orders for support against absent parents and, upon a finding that (A) another State has not undertaken to enforce the court order of the originating State against the absent parent within a reasonable time, and (B) that utilization of the Federal courts is the only reasonable method of enforcing such order, approve such applications.’”-419

e. “The Parent Locator Service provided in the legislative scheme can utilize records and files of HEW and other federal agencies when requested under appropriate circumstances and procedures by the Secretary of HEW.”-419

f. “The Child Support Amendments of 1984 constituted a further step toward dealing with child support on a national basis and to effectively require states to enact more stringent enforcement legislation.  Key among the latter is the establishment of nonbinding support guidelines to be made available to judges.”-419

g. “The Family Support Act of 1988 . . . makes adherence to established support guidelines more nearly the rule than the exception (there is a rebuttable presumption that requires a specific finding about why applications of the guidelines would be ‘unjust or inappropriate in a particular case’).”-419

h. In Battersby v. Battersby, “the Supreme Court [held] that ‘[t]he [Connecticut] statute does not . . . require the trial courts to apply the guidelines to all determinations of child support, but creates only a rebuttable presumption as to the amount of child support.  It requires only that the trial court consider the Guidelines.  Moreover, the Guidelines do not contain provisions for disposable incomes in excess of $750. . . . Since the purpose of a child support order is to provide for the care and well-being of minor children, and not to equalize the available income of divorced parents, the trial court had the authority to reject the defendant’s suggested extrapolation of the Guidelines’ percentage as inappropriate and inequitable in the circumstances before it.”

i. The California Family Code, § 3901, provides that the duty of support continues to an unmarried child until he/she completes the 12th grade or marries, whichever occurs first.

Nash v. Mulle—S. Ct. of Tenn., 1993

Issue: Whether the trial court erred in failing to require the D to pay child support in excess of $1312/month where his income exceeds $6250? YES

Whether the trial court’s order requiring the D to establish and contribute to an educational trust fund for his daughter unlawfully requires him to support her past the age of minority? NO

Holding: “[W]e are convinced that the guidelines permit a monthly award greater than $1312 without a specific showing of need by the custodial parent.”-425

“[W]e conclude that the trial court should retain the discretion to determine—as the guidelines provide, ‘on a case by case basis’—the appropriate amount of child support to be paid when an obligor’s net income exceeds $6250 per month, balancing both the child’s need and the parents’ means.”-426

“[W]e find the use of an educational trust in this case to be proper.”-432

Rule: “Although child support payments may not extend beyond the child’s minority (except in extraordinary circumstances involving physical or mental disability), the benefits from such payments can. . . . [F]unds ordered to be accumulated during a child’s minority that are in excess of the amount needed to supply basic support may be used to the child’s advantage past the age of minority.”-427

“[E]stablishing a program of savings for a college education is a proper element of child support when, as in this case, the resources of the non-custodial parent can provide the necessary funds without hardship to that parent.”-428

4. Notes

a. “In Gimlett v. Gimlett, . . . the Supreme Court of Washington was faced with interpreting terms of a decree requiring support ‘until said children are emancipated.’ . . . While recognizing that support can be granted after majority, as explained in Childers, in view of the facts and an examination of the original decree it was obvious that the judge equated emancipation with reaching the majority age of 18 years.”-432

b. “[I]n Curtis v. Kline, . . . the Supreme Court of Pennsylvania held that a statute requiring only separated or divorced parents to provide post-secondary education to their adult children constituted unconstitutional discrimination.”

c. “In Ainsworth v. Ainsworth, . . . the parties were divorced and the defendant father was ordered to pay support for the couple’s two children.  Defendant paid the support as ordered, but later remarried and established a home with his new wife and her son from a previous marriage.  There was no preexisting order for defendant to support his stepchild and the issue before the court was whether the discretionary provision in the support guidelines allowed consideration of this obligation.  [The court permitted consideration of the obligation].  [The court said:] ‘[t]he trial court may, under § 659, find that calculating a support order based on the guidelines would be inequitable because of a parent’s expenses in supporting other dependents.’”-433 

M.H.B. v. H.T.B.—S. Ct. of N.J., 1985

Issue: Whether the doctrine of equitable estoppel prevents a non-biological parent from denying his duty to provide child support where he treated the child as his own, and is, in essence, the psychological, if not the physical, father of the child? YES
Holding: “[T]he evidence in this case compels the imposition of equitable estoppel to prevent Henry from denying the duty to provide financial support for KB.  Henry’s actions throughout the marriage and following the divorce constituted a continuous course of conduct toward the child that was tantamount to a knowing and affirmative representation that he would support her as would a natural father.”-438
Rule: Equitable estoppel may be employed to prevent a non-biological parent from denying his or her duty to provide child support where the non-biological parent represented him or herself to be the parent, and treated the child as his or her own.

5. Notes

a. “In Knill v. Knill, . . . the Maryland Court of Appeals held that a husband was not equitably estopped in a divorce action from denying any support duty to a child born to his wife during the marriage but not his natural child.”-443

b. “In NPA v. WBA, . . . a husband who was not the biological father of his wife’s child had reared and supported the child for five years after birth under the erroneous belief that he was the child’s father.  In a divorce proceeding, the Court of Appeals of Virginia held that the husband could not be required to support (1) because Virginia does not recognize ‘common law adoption’; (2) because the theory of in loco parentis extends legally cognizable rights ‘only so long as the relationship which gave rise to the rights continues to exist’; (3) there was not finding of an implied agreement to support a child who he had not fathered; and (4) Virginia courts have never applied equitable estoppel in the context of child support, and on the facts before the court the requirements for an estoppel were not met.”-443

Bowen v. Gilliard—S. Ct., 1987

Issue: Whether a legislative amendment to AFDC requiring that a family’s eligibility for benefits must take into account the income of all parents, brothers and sisters in the same home “violates the Fifth Amendment to the United States Constitution when it is applied to require a family wishing to receive AFDC benefits to include within its unit a child for whom child support payments are being made by a noncustodial parent”? NO
Holding: “It was . . . rational for Congress to adjust the AFDC program to reflect the fact that support money generally provides significant benefits for entire family units.  This conclusion is not undermined by the fact that there are no doubt many families in which some—or perhaps all—of the support money is spent in a way that does not benefit the rest of the family.”-447

“We conclude that the District Court erred in subjecting the DEFRA amendment to any form of heightened scrutiny.”-447

“The basic requirement that the AFDC filing unit must include all family members living in the home, and therefore that support payments made on behalf of a member of the family must be considered in determining that family’s level of benefits, does not even arguably take anyone’s property.”-449

Rule: “Under our structure of government, . . . it is the function of Congress—not the courts—to determine whether the savings realized, and presumably used for other critical governmental functions, are significant enough to justify the costs to the individuals affected by such reductions.”-446

“Unless the legislative branch’s decisions run afoul of some constitutional edict, any inequities created by such decisions must be remedied by the democratic processes.”-447

6. Notes

a. “State legislatures continue to experiment with new approaches to achieve greater child support enforcement.  Virginia, for example, now authorizes the courts to suspend ‘any license, certificate, registration or other authorization to engage in a business, trade, profession or occupation issued to the obligor by the Commonwealth’ based on a support delinquency of 90 days arrearages or for $5000 or more.”-451

VIII. Child Support

A. The Nature of the Family Support Obligation

1. Historical Roots

a. Blackstone, Commentaries on the Laws of England, Book 1

(i) “[T]he duties of parents to legitimate children: which principally consist in three particulars; their maintenance, their protection, and their education.”-1

(ii) “The duty of parents to provide for the maintenance of their children is a principle of natural law . . . .”-1

B. Child Support, On Divorce and in General

In re Marriage of Stockton—App. Ct. of Ill., 4th Dist., 1968

Issue: Whether the trial court “correctly found respondent’s annual net income to be $62,000”?

Whether the trial court erred in setting respondent’s child support payments?

Whether the trial court erred in ordering petitioner to pay a portion of Stacey’s college expenses?

Whether the trial court abused its discretion in not awarding petitioner her attorney fees?

Holding: “[A]lthough the calculation of respondent’s net income was not sufficiently precise to make a determination of child support based on percentage of net income, we find petitioner is not prejudiced by the inaccuracy, as our holdings below indicate.”-6

“[W]e find the court had sufficient cause for deviating from the guidelines, but the court thereafter considered an improper element in setting the final figure.  We must, therefore, reverse and remand for reconsideration.”-8

“In sum, the court was within its discretion in considering the actual costs of supporting a minor child and the expenses of a college education for an adult child as factors supporting its determination to set child support below the statutory guidelines.  The court was without justification for apportioning the final child support figure based on a ratio of the parties’ gross incomes.  Therefore, we must reverse and remand.”-8

“We find the court’s use of an apportionment based on a ratio of the gross incomes to be an abuse of discretion for reasons stated above.”-8

“While the parties’ incomes differ significantly, petitioner has not shown she is unable to pay her own expenses.  She had sufficient assets to pay her attorney fees.”-9 

Rule: “Modification of child support involves the threshold question of whether a substantial change in circumstances has occurred.  When determining whether there is sufficient cause to modify, courts consider both the circumstances of the parents and the circumstances of the children.”-6

“The modification of child support lies within the sound discretion of the trial court, and the trial court’s modification will not be disturbed on appeal, absent an abuse of discretion.”-7

“The factors the court is to consider are the financial resources of both parents, the financial resources of the child, and the standard of living the child would have enjoyed had the marriage not been dissolved.”

“The award of attorney fees is a matter within the sound discretion of the trial court, and its decision will not be disturbed on appeal, absent an abuse of discretion.  The propriety of an award of attorney fees is dependent upon a showing by the party seeking them of an inability to pay, and a demonstration of the ability of the other spouse to do so.”-9

1. Notes

a. “By virtue of various provisions in the federal Social Security Act, all states today are required to adopt child support guidelines, the purposes of which are to bring child support awards up to a point more nearly equal to the actual cost of raising children, to reduce the inconsistencies and variations existing between awards, and to enable the courts to arrive at awards more quickly and easily.”-9

b. “The device used by Congress to force the states to enact guidelines was to condition federal grants to the states for the support of needy children (AFDC) upon the states’ adoption of such guidelines.”-9

c. “In response to the federal requirements the states have adopted guidelines of several different types, either by statute, by court rule, or by administrative action of a more or less formal kind.”-11

d. “The more common guidelines take the form of what has come to be known as the ‘income shares model,’ [which] is based upon two items of information: a) the cost of caring for a child at various levels of family income.  This figure comes from one or another of the economic studies referred to above, and assumes, (what seems to be true) that parents with higher incomes will spend more on their children than parents with lower incomes.  (b) The combined incomes of both parents, using either gross income or net income or some variation on either, as the guideline may prescribe.  To calculate child support under the income shares form of statute, counsel must first determine the total monthly income of the two parents.  He then finds the child care expense in the table for a family income of that magnitude, and for the appropriate number of children.  The child care expense is then the total family income.”

e. “Under the law of all states the courts are authorized in divorce actions to order child support pending the suit, the purpose of course being to provide for the child during the period consumed by the divorce litigation.  In many instances this may be a considerable period.”-24

Ross v. Ross—Sup. Ct. of N.J., 1979

Issue: Whether “graduate school enrollment should . . . be construed as sufficient grounds for prolonging the noncustodial parent’s support obligation, in this case for a 23-year-old, only child of a marriage”? YES

Holding: “Jane cannot be considered emancipated until such time as her law school training ends, either through voluntary or involuntary withdrawal or upon graduation.  Therefore, the court concludes that defendant father’s obligation to pay child support be maintained through that law school period.”-28

Rule: “The court believes that the various factors that have to be considered [when deciding if a noncustodial parent must continue to pay child support for a child in graduate school] are the following: (1) the amount of support (or school cost) sought; (2) the ability of the noncustodial parent to pay that cost, and its relation to the type of schooling sought; (3) the financial position of the custodial parent; (4) the commitment and aptitude of the child to the schooling in question; (5) the child’s relationship to the noncustodial paying parent; (6) the relationship to the schooling in question to any prior training and, generally, the relationship to the overall, long range goals of the child.”-27
Burger v. Burger

Issue: Whether the circuit court abused its discretion “in determining a change of circumstances existed sufficient to modify child support when [the P’s] former wife voluntarily left the workforce to have children with her second spouse”? NO

Whether the circuit court abused its discretion in “failing to credit the full amount of social security benefits paid to [P’s] children toward his arrearage”? NO

Whether the circuit court abused its discretion in “finding [P] in contempt for failure to pay child support”? NO
Whether the circuit court abused its discretion in “denying [P] an award of both tax exemptions for the parties’ minor children”? NO
Whether the circuit court abused its discretion in “failing to curtail [P’s] employer’s practice of deducting child support payments from regular and holiday paychecks issued in the same week under his court ordered wage assignment ordered by the court”? NO
Rule: “A modification of child support rests within the sound discretion of the circuit court and will not be overturned absent an abuse of the court’s discretion.  Proper exercise of this broad discretion exists where the record reflects that the court considered the needs of the custodial parent and children, and the ability of the non-custodial parent to pay.”-33

“Increased age, or the reaching of school age, of minor children has been held sufficient to establish increased need and, therefore, an increase in support payments consistent with the children’s best interests and the noncustodial parent’s ability to pay.”-33

“The test for assessing ability to pay is whether the paying parent in ‘present economic circumstances can absorb the increased expenditure.”-33

“Reduction of support arrears is a matter within the sound discretion of the circuit court, and arrears are to be canceled only upon cause or justification.  The retroactive modification of support arrears is a discretionary remedy which should provide a just result in light of all circumstances.”-34

“[M]ere inability to pay child support cannot form the basis for a contempt finding.  However, a person can be held in contempt of court for failure to pay money where ‘the refusal is willful and contemptuous and not a result of his inability to pay.’”-35
“In Rust v. Rust, . . . this court held that the contempt power of a court is the proper remedy for flouting an order for payment of support.”-35

2. Notes

a. “As the Burger case makes plain, child support orders are modifiable upon proof of a change in the relevant circumstances.”-35

b. “Since the original support order would have to be based upon in personam jurisdiction of the parent, and since the motion to modify is considered to be a continuation of the original suit, no new personal service is required, although of course notice and an opportunity to be heard must be afforded the other spouse.”-36

c. “Even though no child support is awarded by the original divorce decree, that decree may later be modified to include child support, in the view of some courts, assuming personal jurisdiction and the appropriate change in circumstances.”-36

d. “The kinds of change in circumstances which justify modifying a child support order, as both Burger and Stockton indicate, are in general those which would be relevant in the original determination of the level of support, that is, circumstances relating to the child’s needs and the parent’s ability to pay.”-36

IX. Dividing Property on Divorce

A. Introduction

1. Notes

a. “Because of the lack of clarity in some statutes, questions have been raised about when a couple ceases to accrue marital property.  In Portner v. Portner, . . . the Supreme Court of New Jersey held that ‘for purposes of equitable distribution of marital assets, a marriage is deemed to end on the day a valid complaint for divorce is filed that commences a proceeding culminating in a final judgment of divorce.’  In Anglin v. Anglin, . . . the Court of Appeals of New York construed [its] Domestic Relations Law . . . to mean that a separation action does not, ipso facto, terminate the marital economic partnership and, therefore, does not preclude the subsequent accrual of marital property.”-453

b. “In Dobbyn v. Dobbyn, . . . the parties agreed that the date of filing the petition would be used to determine what constituted marital property.  However, they disagreed on the date that should be used for establishing the value of assets such as securities, options, and commodities.  The Court of Special Appeals of Maryland held that property should be valued as of the earlier time of their liquidation or the date that the parties were granted an absolute divorce.”-453

c. “In Motler v. Motler, . . . a husband had commenced an action for divorce on July 17, 1980.  The New York Court of Appeals was asked to decide whether it was error to grant the wife’s motion to discontinue a counterclaim interposed in the suit after the effective date.  The conceded purpose of discontinuing the claim was to permit her to commence a separate action under the new Equitable Distribution Law.  The Court upheld the granting of the motion to allow discontinuance of the claim, distinguishing it from an earlier decision in which the defendant wife had filed her answer before the effective date of the statute.”-453

Mahoney v. Mahoney—S. Ct. of N.J., 1982

Issue: Whether “the defendant has the right to share the value of a professional business (MBA) degree earned by her former husband during their remarriage”? NO, but she may recover part of the money contributed to the attainment of the degree.

Whether “the plaintiff’s degree is ‘property’ for purposes of [the N.J. statute] which requires equitable distribution of ‘the property, both real and personal, which was legally and beneficially acquired during the marriage’”? NO

Whether, if “the MBA degree is not property, . . . the defendant can nonetheless recover the money she contributed to her husband’s support while he pursued his professional education”? YES

Holding: “We hold that the plaintiff’s professional degree is not property and therefore reject the defendant’s claim that the degree is subject to equitable distribution.”-454

Rule: “[R]eimbursement alimony should cover all financial contributions towards the former spouse’s education, including household expenses, educational costs, school travel expenses and any other contributions used by the supported spouse in obtaining his or her degree or license.”-459

“The Court does not hold that every spouse who contributes toward his or her partner’s education or professional training is entitled to reimbursement alimony.  Only monetary contributions made with the mutual and shared expectation that both parties to the marriage will derive increased income and material benefits should be a basis for such an award.”-460

“Courts may not make any permanent distribution of the value of professional degrees or licenses, whether based upon estimated worth or cost.  However, where a spouse has received from his or her partner financial contributions used in obtaining a professional degree or license with the expectation of deriving material benefits for both marriage partners, that spouse may be called upon to reimburse the supporting spouse for the amount of contributions received.”-462

2. Note

a. “In Piscopo v. Piscopo, . . . the court held that ‘celebrity goodwill’ of an entertainer and comedian was marital property subject to equitable jurisdiction.”-462

O’Brien v. O’Brien—Ct. of App. of N.Y., 1985

Issue: Whether [a license to practice medicine] is marital property subject to equitable distribution under Domestic Relations Law § 236(B)(5)”? YES

Holding: “[M]arital property encompasses a license to practice medicine to the extent that the license is acquired during marriage.”-465

Rule: “[A]n interest in a profession or professional career potential is marital property which may be represented by direct or indirect contributions of the non-title holding spouse, including financial contributions and non-financial contributions made by caring for the home and family.”-465

“The trial court retains the flexibility and discretion to structure the distributive award equitably, taking into consideration factors such as the working spouse’s need for immediate payment, the licensed spouse’s current ability to pay and the income tax consequences of prolonging the period of payment once it has received evidence of the present value of the license and the working spouse’s contribution toward its acquisition and considered the remaining factors mandated by the statute, it may then make an appropriate distribution of the marital property including a distributive award for the professional license if such an award is warranted.”-468 

“Except in egregious cases which shock the conscience of the court, . . . [fault] is not a ‘just and proper’ factor for consideration in the equitable distribution of marital property.”-469

3. Note

a. “In McGowan v. McGowan, . . . the court held in a divorce action that a wife’s teaching certificate that was conferred during the parties’ marriage, on the basis of education completed prior to marriage, was not marital property.  However, they concluded that her master’s degree, obtained on completion of studies that took place during the marriage, would be marital property under the O’Brien rationale.  In Morimando v.Morimando, . . . another panel of the New York Supreme Court, Appellate Division, held that the enhanced earning capacity of a husband based on completion during marriage of a two-year course culminating in registration as a physician’s assistant was marital property.  In Morrongiello v. Paulsen, . . . a court distributed to the plaintiff’s wife, as marital property, an equitable share of the defendant husband’s license to practice law.”-470 

b. “The increase in value of the career of the plaintiff’s wife (a prominent actress and model) was determined to be marital property in Golub v. Golub.”-470

c. “In In re Marriage of Olar, . . . the Supreme Court of Colorado held that an educational degree would not be regarded as marital property.  However, in order to reach an equitable result in the case, the court was willing to offer an expansive interpretation of the requirement that a spouse must be in financial need in order to obtain support.”-471

In re Marriage of Brown—S. Ct. of Ca., 1976

Issue: Whether one spouse’s pension rights that have not vested may be considered community property subject to distribution upon divorce? YES

Whether the decision to interpret pension rights as community property can be applied prospectively only? YES
Holding: “We conclude that French v. French, and subsequent cases erred in characterizing nonvested pension rights as expectancies and in denying the trial courts the authority to divide such rights as community property.”-476

The decision to treat pension rights as community property may be applied prospectively only, except for those cases in which a final judgment has not yet been declared or where the couple’s property interests are subject to appellate review.-478
“[T]he husband’s pension rights, a contingent interest, whether vested or not vested, comprise a property interest of the community and . . . the wife may properly share in it.”-479
Rule: “Alimony . . . lies within the discretion of the trial court; the spouse ‘should not be dependent on the discretion of the court . . . to provide her with the equivalent of what should be hers as a matter of absolute right.’”-477

“[W]hatever abstract terminology we impose, the joint effort that composes the community and the respective contributions of the spouses that make up its assets, are the meaningful criteria.”-478
“Pension rights, whether or not vested, represent a property interest; to the extent that such rights derive from employment during coverture, they comprise a community asset subject to division in a dissolution proceeding.”-473

4. Note

a. “At one time the family home typically was the most valuable possession of the parties on divorce.  With today’s emphasis on deferred compensation and funded retirement plans, this has changed dramatically.  Equitable distribution statutes now typically direct that pension and retirement benefits be considered by the courts in dividing property.”-479

Mansell v. Mansell—S. Ct., 1989

Issue: Whether “state courts, consistent with the federal Uniformed Services Former Spouses’ Protection Act . . . may treat, as property divisible upon divorce, military retirement pay waived by the retiree in order to receive veterans’ disability benefits”? NO 

Holding: “[W]e hold that the Former Spouses’ Protection Act does not grant state courts the power to treat, as property divisible upon divorce, military retirement pay that has been waived to receive veterans disability benefits.”-485

Rule: “[W]e have held that we will not find preemption absent evidence that it is ‘possibility required by direct enactment.’”-482
Boggs v. Boggs—S. Ct., 1997

Issue: Whether “the Employee Retirement Income Security Act of 1974 (ERISA) . . . preempts a state law allowing a nonparticipant spouse to transfer by testamentary instrument an interest in undistributed pension plan benefits”? YES

Holding: “We can begin, and in this case, end, the analysis by simply asking if state law conflicts with the provisions of ERISA or operates to frustrate its objects.  We hold that there is a conflict, which suffices to resolve the case.”-491

“Louisiana law, to the extent it provides the sons with a right to a portion of Sandra Boggs’  1055 survivor’s annuity, is preempted.”-493

Rule: “Conventional conflict preemption principles require preemption ‘where compliance with both federal and state regulations is a physical impossibility, . . . or where state law stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress.’”-493

X. The Scope of Antenuptial Contracting

A. Introduction

1. “Contemporary objection to the economic and legal incidents of marriage established by statute or judicial decree has lead to far greater use of . . . premarital agreements.  Other factors that contributed to the increase in contractual activity include (1) female and male role changes regarding property management and career choices, (2) popular awareness that marriages may not last for life, and that it may be best to plan for dissolution before tensions of marital discord make negotiating more difficult, and (3) desire of the parties to retain their identity in a world where concern with pressures for conformity has greatly increased.”-499

2. “Agreements drafted by the individual parties . . . may include many . . . stipulations ranging from their proposed relationships to third persons . . . to control of their various personal habits.  Because not all such provisions are legally enforceable, problems of interpretation and even overall validity of such agreements may be faced when a marriage breaks down.”-499

3. “In Marriage of Dawley . . . the California Supreme Court upheld the validity of an antenuptial agreement that the parties would hold all earnings and other property to be acquired during the marriage as separate rather than community property.  The wife asserted that the agreement was invalid, principally because it was executed in contemplation of only a short-term or ‘temporary’ marriage that stemmed from her non-marital pregnancy and the fear that it would result in loss of her teaching job.  The parties apparently contemplated a separation after fourteen months but instead they lived together for some seven years.  The Court said: ‘A rule measuring the validity of antenuptial agreements by the subjective contemplation of the parties hazards the validity of all antenuptial agreements. . . . We conclude that an antenuptial agreement violates the state policy favoring marriage only insofar as its terms encourage or promote dissolution.’”-501

4. “In Roth v. Roth, . . . a 68 year old man and a 47 year old woman had decided they would marry and they signed an antenuptial agreement so as to protect the interests of children each had from a previous marriage.  The agreement was the product of advice of separate attorneys and made provisions for distribution of property upon the death of either party but never explicitly mentioned divorce.  Nonetheless, the parties did in fact divorce ten years later and the husband claimed that the agreement controlled the division of property, while the wife responded that it did not.  The Supreme Court of South Dakota reversed the trial court which had held that the agreement was ambiguous and the parties must have intended it to control divorce.  Specifically, the Supreme Court quoted other jurisdictions to hold that the agreement was not ambiguous on its face and that therefore it only applied to property distributions at death and not divorce.”-501

Matter of Estate of Benker—S. Ct. of Mich., 1982

Issue: Whether the burden of proof in an action to invalidate a prenuptial agreement on the basis of fraud for nondisclosure falls on the party seeking to invalidate the agreement? YES

Whether the P successfully rebutted the presumption of nondisclosure raised by the D, thereby validating the agreement? NO

Holding: “The Court of Appeals here properly interpreted the law of this state as placing the burden of proof on the party seeking to invalidate the agreement on the basis of fraud.”-504

“[T]he evidence presented is not enough to rebut the presumption of nondisclosure.  We therefore hold that the antenuptial agreement entered into between the decedent and the defendant is invalid on the basis of the fact that there was not sufficient evidence to rebut the presumption of nondisclosure.”-508

Rule: “It is now generally recognized that antenuptial agreements which relate to the parties’ rights upon the death of one of the parties are favored by public policy.”-503

“In order for an antenuptial agreement to be valid, it must be fair, equitable, and reasonable in view of the surrounding facts and circumstances.  It must be entered into voluntarily by both parties, with each understanding his or her rights and the extent of the waiver of such rights. . . . Antenuptial agreements give rise to a special duty of disclosure not required in ordinary contract relationships so that the parties will be fully informed before entering into such agreements.”-503

“It is clear that there is a duty to disclose one’s assets to the other party entering into an antenuptial agreement.”-504

“Even if the burden of proof is on the party seeking to invalidate the antenuptial agreement on the basis of nondisclosure, there will be instances where there is sufficient evidence to raise a rebuttable presumption of nondisclosure.”-504

5. Notes

a. In T v. T, the P was pregnant by another man.  D was informed and promised that if P would marry him he would take care of the child.  The parties married and then divorced.  P sought support for the child.  The statute of frauds provides that no action shall be brought upon any agreement made upon consideration of marriage unless the promise is in writing and signed by the parties.  The Supreme Court of Virginia held that the statute of frauds did not apply and that the promise was enforceable because “[t]he object of the statute of frauds is to prevent frauds and perjuries, and not to perpetrate them, so that the statute is not enforced when to do so would cause a fraud and a wrong to be perpetrated.”-509

Osborne v. Osborne—S. Jud. Ct. of Mass., 1981

Issue: Whether an antenuptial agreement requiring that the husband give up all rights to the wife’s property acquired either before or after the marriage may be upheld where the husband first saw the contract only hours before the wedding? YES

Rule: “[A]n antenuptial contract settling the alimony or property rights of the parties upon divorce is not per se against public policy and may be specifically enforced.”-512

“[W]here the issue is whether payment shall be ordered in excess of that provided in the agreement, the agreement can be raised as a potential bar in the same proceeding.”-513

“[W]e recognize that certain contracts may so unreasonably encourage divorce as to be unenforceable on grounds of public policy.”-513

6. Notes

a. “In Rosenberg v. Lipnick, . . . the court stated: ‘In judging the validity of . . . an antenuptial agreement, other relevant factors which we may consider are whether (1) it contains a fair and reasonable provision as measured at the time of its execution for the party contesting the agreement; (2) the contesting party was fully informed of the other party’s worth prior to the agreement’s execution, or had, or should have had, independent knowledge of the other party’s worth; and (3) a waiver by the contesting party is set forth.  It is clear that the reasonableness of any monetary provision in an antenuptial contract cannot ultimately be judged in isolation.  Rather, reference may appropriately be made to such factors as the parties’ respective worth, the parties’ respective ages, the parties’ respective intelligence, literacy, and business acumen, and prior family ties or commitments. . . . [W]e recognize that antenuptial agreements must be so construed as to give full effect to the parties’ intentions, but we are concerned that such agreements be executed fairly and understandingly and be free from fraud, imposition, deception, or over-reaching.’”-514

Stregack v. Moldofsky—S. Ct. of Fla., 1985

Issue: Whether “a surviving spouses may challenge an antenuptial agreement based upon fraudulent nondisclosure of assets by a decedent spouse, in light of [the applicable statute] which requires no disclosure for a valid antenuptial agreement in probate”? NO

Holding: “We quash Moldofsky because nondisclosure in any form cannot invalidate an antenuptial agreement in probate proceedings of a deceased spouse.”-515

Rule: The statute in question provides that “Each spouse shall make a fair disclosure to the other of his or her estate if the agreement, contract, or waiver is executed after marriage.  No disclosure shall be required for an agreement, contract, or waiver executed before marriage.”-515

7. Notes

a. “In Trapani v. Gagliardi, . . . the Florida District Court of Appeal . . . held that a written agreement that was executed by the spouses after marriage was a memorandum confirming an oral prenuptial agreement and therefore no disclosure of assets was required at the time of the written agreement as a prerequisite to its validity.”-517

Avitzur v. Avitzur—Ct. of App. of N.Y., 1983

Issue: Whether a civil court may enforce a provision in a religious covenant similar to a civil contract requiring arbitration procedures upon divorce? YES

Holding: “[W]e find nothing in law or public policy to prevent judicial recognition and enforcement of the secular terms of such an agreement.”-517

Rule: Where an antenuptial agreement that is religious in nature imposes secular obligations on the parties to the agreement, civil courts may enforce such obligations without violating the prohibition against entanglement of secular courts in matters of religious and ecclesiastical content.-520 

8. Notes

a. “In Victor v. Victor, . . . an Arizona Court of Appeals held that a Ketubah which set forth the husband’s financial obligations to his wife under Jewish law was not an enforceable antenuptial agreement under which the husband could be ordered to obtain religious divorce document or ‘get.’”-522

9. NY Domestic Relations Law—Section 253 of this statute provides that any party commencing a proceeding for divorce or annulment must allege that he/she will take/have taken all steps to remove any barrier to the other party’s remarriage.

10. Uniform Premarital Agreement Act—This statute provides that parties may agree to any property distributions in their premarital agreements.  However, the right of children to child support may not be adversely affected by the agreement.  Premarital agreements are not enforceable if they were not entered into voluntarily, or if they are unconscionable.

XI. Postnuptial Support Contracts and Separation Agreements

A. Introduction

Johnston v. Johnston—Ct. of App. of Md., 1983

Issue: Whether “a separation agreement approved and incorporated but not merged in a divorce decree may be collaterally attacked”? Sometimes, but . . . .

“[W]hether the separation agreement merged in the decree so as to be superseded by the decree”? NO

Holding: “[W]e hold that it may not be where, as here, its validity is conclusively established by the decree which operates as res judicata.”-527

“[W]e hold that where the parties intend a separation agreement to be incorporated but not merged in the divorce decree, the agreement remains a separate, enforceable contract and is not superseded by the decree.”-532

Rule: “In our view, where . . . the agreement provides that it shall be incorporated but not merged in the decree, it is patent that the parties did not intend merger and the agreement survives as a separate and independent contractual arrangement between the parties.  On the other hand, where . . . the agreement does not include a non-merger clause and it is incorporated in the decree, the agreement is superseded by the decree.”-531

“[W]here . . . the property settlement agreement is presented to the court for approval and is approved by the court and incorporated in the divorce decree, the validity of the agreement is conclusively established and the doctrine of res judicata operates so as to preclude a collateral attack on the agreement.”-534

1. Notes

a. “In Mendelson v. Mendelson, . . . the Court of Special Appeals of Maryland, relying on Johnston, held that: ‘an agreement for spousal support that is not merged into the divorce decree remains entirely contractual and passes beyond the court’s power to modify it for any reason – other than the one provided for in the contract – once the decree is enrolled.’”-534

b. Section 306 of the Uniform Marriage and Divorce Act of 1973 provides that parties may enter into written separation agreements through which they distribute the marital property; the terms of such agreements are binding unless unconscionable; the agreements cannot bind the court on issues of support, custody, and visitation of children; if the agreement is unconscionable, the court may modify it; unless the agreement provides to the contrary, it will be set forth in the divorce decree; the terms of the agreement are enforceable by all remedies.

Carter v. Carter—S. Ct. of Va., 1975

Issue: Whether the trial court erred in holding that the separation agreement between the parties incorporated both alimony and child support payments? NO

Whether the trial court erred in finding that the payment was to be equally divided between the children and the D? NO

Whether the trial court erred in finding that the D’s share of the money was one fourth? YES
Whether the trial court erred in holding that P was entitled to terminate or reduce support payments? Y

Holding: “We find no error in the chancellor’s ruling that the settlement agreement provided for both alimony and child support.”-539

“[U]nder the facts of the present case, the chancellor could properly presume that the $600 payments were for equal benefit of Frances and the children in her custody.”-540

“The chancellor erred . . . in fixing Frances’s share at one-fourth.  After the oldest child became emancipated, each of the three remaining beneficiaries became entitled to one third of the payments.”
“We hold that Edwin was not entitled, by the mere filing of his bill of complaint, to terminate or reduce support payments.  Accordingly, the chancellor erred to the extent that he altered or cancelled accrued installments.”-541

2. Notes

a. “In Murphy v. Murphy, . . . the court granted a father’s petition to reduce his child support obligation to a lesser sum than that provided in a separation agreement incorporated in the decree divorcing the parties.  However, the court explained that it could not modify the terms of the agreement itself.  This meant that although the father would be insulated from contempt so long as he paid the court ordered amount, the arrearages not paid in accordance with the contract would continue to accrue.”-541

Glickman v. Collins—S. Ct. of Ca., 1975

Issue: Whether a separation agreement requiring the former husband’s new wife to continue the former husband’s support obligations in the event that the former husband fails to meet those obligations is void as against public policy because it encourages divorce? NO

Rule: In Hill v. Hill, “[w]e held that ‘public policy does not discourage divorce where the relations between husband and wife are such that the legitimate objects of matrimony have been utterly destroyed.  In the absence of fraud, collusion or imposition upon the court, public policy does not prevent parties who have separated from entering into a contract disposing of their property rights which shall become effective only in the event one of the parties obtains a divorce, even though such a contract may be a factor in persuading a party who has a good cause for divorce to proceed to establish it.’”-542

“In determining whether public policy forbids the enforcement of an agreement ‘promotive’ of the dissolution of a particular marriage, we must look not solely to the terms of the agreement but also to the viability of the marriage in question at the time the contract was entered into.  If the marriage had so deteriorated that legitimate grounds for divorce existed and if there was little hope of reconciliation, the dissolution of such a marriage is not contrary to public policy.”-543

3. Notes

a. In Capazzoli v. Holzwasser, . . . [a] wife had contracted to abandon her marriage in exchange for a promise of support from another man.  She later sought to enforce the promise.  In refusing to enforce such a provision the court explained: ‘We declare, as an expression of public policy, that a contract containing as an essential provision the requirement that one of the contracting parties will abandon the party’s marriage to a third person, is unenforceable in this Commonwealth on a contract, quantum meruit, or any other theory.’”-544

Levine v. Levine—Ct. of App. of N.Y., 1982

Issue: Whether “the fact that a separation agreement was prepared by one attorney representing both the husband and wife is sufficient, in and of itself, to establish overreaching requiring a rescission of the agreement”? NO

Holding: “In our view, the weight of the evidence supports the finding made by the trial court that the separation agreement was not the product of overreaching by the husband.  Moreover—and this would be fatal to the wife’s claim, as a matter of law—there was no factual determination at the Appellate Division that the terms of the agreement were unfair to the wife.”-546

Rule: “Where, as here, the Appellate Division reverses ‘on the law and the facts’ and makes new findings, we must examine the record to determine whether the weight of the credible evidence supports the trial court’s findings or the new findings made by the Appellate Division.”-546

“To establish her entitlement to the relief which she seeks, the wife would have to demonstrate both overreaching and unfairness.”-546

“[T]he general rule is that ‘if the execution of the agreement . . . be fair, no further inquiry will be made.’”-546

“Nor does the fact that the same attorney represented both parties in the preparation of the agreement require an automatic nullification of the agreement.”-546

“[A]s long as the attorney fairly advises the parties of both the salient issues and the consequences of joint representation, and the separation agreement arrived at was fair, rescission will not be granted.”

Boulter v. Boulter—S. Ct. of Nev., 1997

Issue: Whether a property settlement agreement incorporated in a divorce decree requiring the husband to give the wife one half of his social security benefits may be enforced where the Social Security Act expressly prohibits the division of social security benefits before they have been received? NO

Holding: “We hold that under Philpott, the district court’s decree constitutes state action that has been preempted by the federal Social Security Act.”-550

“Because Ronald and Noleen attempted to transfer their rights to future benefits in violation of 42 U.S.C. § 407(a), the agreement was invalid and neither this court nor the district court may order its enforcement.”-551
“The district court awarded attorney’s fees and costs to Noleen as the prevailing party.  However, as a result of our reversal of the order entered by the district court, that award will have to be vacated.”-552
Rule: “Any state action is preempted by a conflicting federal law, such as the Social Security Act, under the Supremacy Clause of the United States Constitution, Article VI, Clause 2.”-549

“Although social security recipients may use the proceeds of their social security, after their receipt, to satisfy preexisting obligations, they may not contract to transfer their unpaid social security benefits.”
“[I]f a bank account contains social security funds, the funds are exempt from legal process.”-551

XII. Tax Issues and Incidents

A. Introduction

1. “[T]he rule of United States v. Davis, . . . that gain or loss was recognized upon transfer of property between spouses for release of marital claims, was repealed except in the case of a nonresident alien transferor.  Internal Revenue Code § 1041 now provides that no gain or loss will be recognized on property transferred between spouses or former spouses if the transfer is incident to divorce.  A transfer between spouses (or former spouses) will be treated like a gift in that the transferee’s basis in the property will be the adjusted basis of the transferor.”-552

2. “Less expected was the 1984 Act’s overruling of Commissioner v. Lester, . . . which held that undifferentiated alimony and child support might qualify in its entirety for the new treatment now afforded only alimony or maintenance.  Even more surprising was the inclusion of new provisions designed to prevent ‘front end loading’ of alimony payments. . . . Other changes include liberalizing the ‘innocent spouse’ rule, more flexible child dependency provisions, and new rules for alimony trusts.”-553

3. “The amendments repealing the Lester rule governing the taxability of child support payments were adopted because of the view held by some that support obligations are personal matters which should not be deductible.  In particular, child support is not deductible under other circumstances (e.g., when paid by an unmarried parent to support his illegitimate child), and so should not be deductible in divorce.”-553

4. “The Lester rule, by permitting the discretionary allocation of the tax burden on support payments between two parents, recognized the flexibility given to parents (or to the courts if the parents were unwilling or unable to reach voluntary agreement) to make these allocations.”-554

B. Internal Revenue Code Provisions

1. Section 71 – Alimony and Separate Maintenance Payments - Section 71(a) provides that cross income includes amounts received as alimony or separate maintenance payments.  Subsection (b)(1) defines alimony or separate maintenance payments as “any payment in cash” if the payment (A) the payment is received by or on behalf of the spouse under a divorce separate instrument; (B) the divorce or separation instrument does not designate the payment as not includible in gross income AND not allowable as a deduction under section 215. 

2. Section 215 – Alimony, etc. payments - Section 215(a) provides that alimony or separate maintenance payments are deductible for the payor spouse.  Subsection (b) provides that alimony or separate maintenance payment means those payments described in § 71.
3. Section 682 – Income of an estate or trust in case of divorce - Section 682(a) provides that there shall be included in the gross income of a wife who is divorced or legally separated the amount of the income of any trust which such wife is entitled to receive and which, except for this section, would be includible in the gross income of her husband, and such amount shall not, despite any other provision of this subtitle, be includible in the gross income of such husband.

4. Section 1041 – Transfers of property between spouses or incident to divorce - Section 1041(a) provides that no gain or loss shall be recognized as a transfer of property from an individual to a spouse or a former spouse, but only if the transfer is incident to the divorce.  For purposes of this section, the transfer shall be treated as a gift, thereby making the basis of the transferee’s property the adjusted basis of the transferor.  A transfer is incident to divorce if the transfer occurs within 1 year of the date on which the marriage ceases, or is related to the cessation of the marriage.  Subsection (a) shall not apply to the extent that the sum of the amount of the liabilities assumed, plus the amount of the liabilities to which the property is subject, exceeds the total of the adjusted basis of the property transferred.
XIII. Discharge in Bankruptcy

A. Section 522 of the Bankruptcy Act – This section provides that an individual debtor may exempt as property of the estate subject to attachment by creditors the debtor’s right to receive alimony, support, or maintenance payments to the extent reasonably necessary for the support of the debtor and any dependent of the debtor.-559

Farrey v. Sanderfoot—S. Ct., 1991

Issue: Whether “§ 522(f) of the Bankruptcy Code allows a debtor to avoid the fixing of a lien on a homestead, where the lien is granted to the debtor’s former spouse under a divorce decree that extinguishes all previous interests the parties had in the property, and in no event secures more than the value of the non-debtor spouse’s former interest”? NO 

Holding: “We hold that § 522(f)(1) of the Bankruptcy Code requires a debtor to have possessed an interest to which a lien attached, before it attached, to avoid the fixing of the lien on that interest.”-566

Rule: “[I]t is settled that a debtor cannot use § 522(f)(1) to avoid a lien on an interest acquired after the lien attached.”-564

XIV. Parent and Child: The Legal (and Biological) Relationship

A. Legitimate and Illegitimate Status

Zepeda v. Zepeda—App. Ct. of Ill., 1963

Issue: Whether a tort was committed against the P infant son of the D where the D fraudulently induced the P’s mother into having sexual relations with him, and the P is bastardized as a result? YES
Holding: “From a moral wrong and a criminal act against the public, it became a legal wrong and a tortious act against the individual.”-610

“To some persons the shame of being an adulterine bastard might cause as genuine and severe emotional distress as that resulting from other serious provocation.  However, in the absence of proper and adequate averments, we must hold that the complaint states no cause of action for this tort.”-610
“Likewise the complaint does not state a cause of action for defamation.”-610

“An illegitimate child cannot be given rights superior to those of a legitimate child, and the plaintiff has no cause of action on this account.”-611

Disposition: “We have decided to affirm the dismissal of the complaint.  We do this, despite our designation of the wrong committed herein as a tort, because of our belief that lawmaking, while inherent in the judicial process should not be indulged in where the result could be as sweeping as here.”-613
1. Notes

a. Georgia Code – There is a presumption in favor of legitimacy, but if a pregnancy existed at the time of the marriage and the divorce is sought on the ground of the child, even if born in wedlock, the child is not legitimate; marriage of the parents and recognition by the father that the child is his will legitimate the child; those children conceived through artificial insemination are presumed legitimate; a child otherwise illegitimate may be legitimated upon petition by the father; both parents have a duty to support a child born out of wedlock, but only the mother of the child is entitled to custody.

b. California Code – The parent child relationship extends equally to every child regardless of the marital status of the parents.

c. Virginia Code – Where the parents of an illegitimate child marry, the child is legitimated.

Levy v. Louisiana—S. Ct., 1968

Issue: Whether a state statute denying only to illegitimate children a right of action is a violation of the Equal Protection Clause of the Fourteenth Amendment? YES

Holding: “We conclude that it is invidious to discriminate against [illegitimate children] when no action, conduct, or demeanor of theirs is possibly relevant to the harm that was done the mother.”-618
Rule: “While a State has broad power when it comes to making classifications, it may not draw a line which constitutes an invidious discrimination against a particular class.  Though the test has been variously stated, the end result is whether the line drawn is a rational one.”-617

2. Notes

a. Glona v. American Guarantee & Liability Ins. Co.—“[T]he [Supreme Court] held that Louisiana’s wrongful death statute was unconstitutional in barring recovery for damages to the parent of an illegitimate child while allowing such recovery to the parent of a legitimate child. . . . Justice Douglas explained: ‘We see no possible rational basis for assuming that if the natural mother is allowed recovery for the wrongful death of her illegitimate child, the cause of illegitimacy will be served.’”-618

b. In Labine v. Vincent, “the Supreme Court upheld another Louisiana statute disqualifying an illegitimate child from sharing an intestate distribution of the estate of her father. . . . The Court’s opinion, written by Justice Black, did not find illegitimacy a ‘suspect classification,’ which meant that the state had only to establish a rational basis for the statute.  Although some suggested that Labine had effectively contained any expansion of the Levy doctrine, it was reinvigorated the following year by the Court’s decision in Weber v. Aetna Casualty and Surety Co., . . . which held that excluding illegitimate children from claiming under workers’ compensation on behalf of a deceased father denied the claimants both equal protection and due process.”-619

c. “Mathews v. Lucas . . . involved a challenge of a Social Security Act provision requiring special proof of dependency by illegitimate children claiming benefits based on their father’s death.  Again determining that illegitimacy was not entitled to strict scrutiny, the Court held that differential treatment was rationally related to problems of proof.”-619

Gomez v. Perez—S. Ct., 1973

Issue: Whether “the laws of Texas may constitutionally grant legitimate children a judicially enforceable right to support from their natural fathers and at the same time deny that right to illegitimate children”? NO

Holding: “We therefore hold that once a State posits a judicially enforceable right on behalf of children to needed support from their natural fathers there is no constitutionally sufficient justification for denying such an essential right to a child simply because its natural father has not married its mother.”

Rule: “We have held that under the Equal Protection Clause of the Fourteenth Amendment a State may not create a right of action in favor of children for the wrongful death of a parent and exclude illegitimate children from the benefit of such a right. . . . Similarly, we have held that illegitimate children may not be excluded from sharing equally with other children in the recovery of workmen’s compensation benefits for the death of their parent.”-620

“[A] State may not invidiously discriminate against illegitimate children by denying them substantial benefits accorded children generally.”-620

Stanley v. Illinois—S. Ct., 1972

Issue: Whether a “presumption which distinguishes and burdens all unwed fathers by denying them a hearing by which they could contest a presumption that they are unfit to care for their own children [is] constitutionally repugnant”? YES

Holding: “We conclude that as a matter of due process of law, Stanley was entitled to a hearing on his fitness as a parent before his children were taken from him and that by denying him a hearing and extending it to all other parents whose custody of their children is challenged the State denied Stanley the equal protection of the law guaranteed by the Fourteenth Amendment.”-622

“We have concluded that all Illinois parents are constitutionally entitled to a hearing on their fitness before their children are removed from their custody.  It follows that denying such a hearing to Stanley and those like him while granting it to other Illinois parents is inescapably contrary to the Equal Protection Clause.”-625
XV. Establishing Parentage

A. Introduction

1. Uniform Parentage Act of 1973

a. Section 4 of this Act provides that a man is presumed to be the father of a child if he and the child’s natural mother are or were married at the time of the birth, or within 300 days after the marriage is terminated by death, annulment, declaration or invalidity, or divorce, etc.

2. Notes on Stanley v. Illinois

a. “It can be argued that Stanley was a case that turned largely on sex discrimination.  However, its impact has been much broader and today it is cited widely for propositions ranging from the rights of fathers of illegitimate children to guarantees that parents should be free from intervention in raising their children absent disqualifying conduct or capacity.  From a practical standpoint, the decision has had its greatest impact on adoption.”-1183

Lehr v. Robertson—S. Ct., 1983

Issue: Whether “New York has sufficiently protected an unmarried father’s inchoate relationship with a child whom he has never supported and rarely seen in the two years since her birth”? YES

Holding: “Since the New York statutes adequately protected appellant’s inchoate interest in establishing a relationship with Jessica, we find no merit in the claim that his constitutional rights were offended because the family court strictly complied with the notice provisions of the statute.”-1190

“Because, like the father in Quilloin, appellant has never established a substantial relationship with his daughter, the New York statutes at issue in this case did not operate to deny appellant equal protection.”

Rule: “Where an unwed father demonstrates a full commitment to the responsibilities of parenthood by ‘coming forward to participate in the rearing of his child,’ . . . his interest in personal contact with his child acquires substantial protection under the due process clause. . . . But the mere existence of a biological link does not merit equivalent constitutional protection.”-1187

“If one parent has an established custodial relationship with the child and the other parent has either abandoned or never established a relationship, the Equal Protection Clause does not prevent a state from according the two parents different legal rights.”-1191
Michael H. and Victoria D. v. Gerald D.—S. Ct. 1989

Issue: Whether an allegedly natural father has been denied procedural due process where the state applies a presumption that the mother’s husband is the natural father, and the allegedly natural father is denied an opportunity to demonstrate his paternity in an evidentiary hearing? NO

Whether an allegedly natural father’s liberty interest has been denied, under the due process clause of the 14th amendment, where he is precluded from obtaining parental visitation rights to his daughter because of a presumption that the husband is the natural father? NO

Whether “the relationship between persons in the situation of Michael and Victoria has been treated as a protected family unit under the historic practices of our society, or whether on any other basis it has been accorded special protection”? NO

Whether a daughter’s due process or equal protection rights have been violated where her allegedly natural father is precluded from establishing a relationship with her because of a presumption that her mother’s husband is the natural father? NO
Holding: With respect to the third issue, “[w]e think it impossible to find that it has.  In fact, quite to the contrary, our traditions have protected the marital family . . . against the sort of claim Michael asserts.”

With respect to the fourth issue, “[s]ince it pursues a legitimate end by rational means, California’s decision to treat Victoria differently from her parents is not a denial of equal protection.”-639

Rule: “In an attempt to limit and guide interpretation of the Clause, we have insisted not merely that the interest denominated as a ‘liberty’ be ‘fundamental’ (a concept that, in isolation, is hard to objectify), but also that it be an interest traditionally protected by our society.”-634

3. Notes

d. “In In re Marriage of Rebecca and David R., . . . a trial judge ordered a husband to pay child support for two minor children even though blood tests established that the husband was not the children’s biological father.  The mother had explained to the husband during the dissolution that he was not the biological father of the children, and the husband then contended that he should not be required to pay continuing child support.  The wife argued that California Family Code section 7540 establishes a conclusive presumption that the child of a wife cohabiting with her husband, who is not impotent or sterile, is a child of the marriage.  She also urged that the two year statute of limitations of section 7541 made it too late for the husband to file a motion for a blood test.  Reversing the trial court’s decision, the Court of Appeal agreed that the two-year limitation period of section 7541 applied to a motion by the husband.  However, they held that court ordered blood tests under Family Code section 7551 . . . were not barred by such a time limit.  According to the statute, the conclusion of non-paternity under the court ordered tests required a finding that the husband was not the father of the children. . . . In response to the husband’s argument that he has a constitutional right to correct determination of biological parentage, the court concluded that . . . ‘the legislature has determined that the trial court has the power to order blood testing whenever paternity is a relevant fact . . . and it has determined that the question of paternity shall be decided on the basis of the blood test results. . . . With regard to the import of the U.S. Supreme Court’s decision in Michael H., the opinion of the court stated . . . ‘[w]hen blood tests conclusively establish that the presumed father is not the biological father the question of paternity must be resolved on the basis of the fact of the blood test results, rather than the fiction of the presumption. . . . We therefore disagree with Michael H v. Gerald D., . . . to the extent it holds that California has declared that biological fatherhood is irrelevant for paternity purposes.’”-649

e. “In Dye v. Geiger, . . . a former husband who had been married to a child’s mother at time of child’s birth instituted a declaratory judgment action to overcome established paternity based upon genetic test results that showed another man had fathered the child.  The trial court’s refusal to overcome paternity or relieve the former husband of child support was affirmed by the Iowa Supreme Court, which noted the considerable discretion of the trial court in determining that the best interests of the child supported refusal to overcome paternity.  However, in K.S. v. R.S., . . . the Indiana Supreme Court held that Indiana law permits a man who claims to be the biological father of a child born during the marriage of the child’s mother and another man to file a paternity action even though the mother’s marriage is still intact.”-649

Cleo A.E. v. Rickie Gene E.—S. Ct. of App. of W.V., 1993

Issue: Whether the trial court erred in approving an amended final order of divorce that incorporated a written stipulation that one of the couple’s two children was not the natural child of the husband? YES

Holding: “[T]his Court concludes that the best interests of the child standard precludes the parties from entering into a stipulation which has as its effect the bastardization of a child born to the parties during their marriage.”-650
Rule: “We determine initially that the parties to a domestic proceeding cannot by stipulation agree to bastardize children born during their marriage.”-652

“[T]he guidelines which this Court identified in Michael K.T., regarding the admission of blood test evidence on the issue of paternity, should . . . be utilized when making a ruling which has as its effect the bastardization of a minor child.”-652

The guidelines include: (1) length of time following when the alleged father was placed on notice that he might be the biological father before he contested paternity; (2) length of time that the individual claiming not to be the natural father did in fact assume the paternal role for the child; (3) facts surrounding the alleged father’s discovery of nonpaternity; (4) nature of the parent/child relationship; (5) age of the child; (6) harm caused to the child if paternity were disproved; (7) extent to which the passage of time reduces the chances of establishing paternity and child support; (8) all other factors affecting the equities involved in the potential disruption of the parent/child relationship.-651
“A guardian ad litem should be appointed to represent the interests of a minor child whenever the issue of disproving paternity is involved in a proceeding, regardless of whether the proceeding was initiated for the sole purpose of disproving paternity.”-653

4. Notes

d. Spousal testimony and the presumption of legitimacy – “In its strictest form, the presumption of legitimacy would virtually preclude testimony by the mother or her husband that would cause the child to be deemed illegitimate.  However, many jurisdictions have modified this rule substantially.”-654

e. Special statutory tests or criteria – “Statutes establishing special benefit or insurance schemes, such as workers’ compensation, may provide their own definitions or standards of proof regarding parentage.”-654

f. Uniform Parentage Act of 1973 – Section 9 provides that children shall be made parties to actions, through a guardian ad litem appointed by the court.

5. Notes

a. “Not all paternity and support statutes require that the child be made a party to the action.  If the child is not a party this can be of considerable importance with regard to later support actions.  As a general rule the parent-child relationship does not automatically establish the privity and thus a child is not bound by a judgment against the parent.”-654

b. N.Y. Family Court Act, Article 5 – Section 532 provides that the court shall advise the parties of their right to one or more genetic marker tests to establish paternity.  Either party, or the court, can move for such a test.  If the test results in a 95% or higher probability that the individual is the father, a rebuttable presumption arises that he is, in fact, the father.-656 

Little v. Streater—S. Ct., 1981

Issue: Whether “a Connecticut statute which provides that in paternity actions the cost of blood grouping tests is to be borne by the party requesting them, violates the Due Process and Equal Protection Clauses of the Fourteenth Amendment when applied to deny such tests to indigent defendants”? YES

Holding: “Yet not only is the State inextricably involved in paternity litigation such as this and responsible for an imbalance between the parties, it in effect forecloses what is potentially a conclusive means for an indigent defendant to surmount that disparity and exonerate himself.  Such a practice is irreconcilable with the command of the Due Process Clause.”-660

“We must conclude that the State’s monetary interest ‘is hardly significant enough to overcome private interests as important as those here.’”-661

“Therefore, ‘the requirement of ‘fundamental fairness’’ expressed by the Due Process Clause was not satisfied here.”-661

Rule: “Our holding in Mathews v. Eldridge . . . set forth three elements to be evaluated in determining what process is constitutionally due: the private interests at stake; the risk that the procedures used will lead to erroneous results and the probable value of the suggested procedural safeguard; and the governmental interests affected.”-660

“A statute . . . may be held constitutionally invalid as applied when it operates to deprive an individual of a protected right although its general validity as a measure enacted in the legitimate exercise of state power is beyond question.”-661

6. Notes

a. Naming the Putative Father – “In Doe v. Norton, . . . a three judge federal court refused to enjoin enforcement of [a Connecticut statute] that provided: [unmarried women receiving financial aid must disclose the name of the putative father of the child in order to continue receiving such assistance]. . . . The court rejected constitutional challenges to the statute based on infringement of privacy and violation of equal protection guarantees. . . . On appeal, the Supreme Court of the United States vacated the judgment and returned it for reconsideration in light of Public Law 93-647 (containing amendments to the Social Security Act requiring parental cooperation in locating and obtaining support from absent parents as a condition for AFDC eligibility, but providing no punitive sanctions such as those of the Connecticut statute), and also for further consideration of certain specified holdings in the event that a relevant state criminal proceeding were pending.”

b. Judicial Acceptance of Scientific Testing – “Despite early misgivings by some courts about the ‘scientific acceptance’ of HLA test results and the problem of determining whether it was a blood test that should not be used for affirmative proof under strict construction of some statutes, the test is now widely accepted.”-663

c. Guidelines for Reporting Estimates of Probability of Paternity – The ABA and AMA developed guidelines regarding the use of genetic marker tests in establishing paternity.

Lalli v. Lalli—S. Ct., 1978

Issue: Whether a state statute requiring only illegitimate children seeking to inherit from their fathers by intestate succession to obtain an order of filiation during the lifetime of the father and declaring paternity in a proceeding instituted during the pregnancy of the mother or within 2 years from the birth of the child violates the Equal Protection Clause? NO

Holding: “We conclude that the requirement imposed by § 4-1.2 on illegitimate children who would inherit from their fathers is substantially related to the important state interests the statute is intended to promote.  We therefore find no violation of the Equal Protection Clause.”-671

Rule: “Although . . . classifications based on illegitimacy are not subject to ‘strict scrutiny,’ they nevertheless are invalid under the Fourteenth Amendment if they are not substantially related to permissible state interests.”-665

“Our inquiry under the Equal Protection Clause does not focus on the abstract ‘fairness’ of a state law, but on whether the statute’s relation to the state interests it is intended to promote is so tenuous that it lacks the rationality contemplated by the Fourteenth Amendment.”-669

7. Notes

a. “In Reed v. Campbell, . . . the Supreme Court . . . held that Trimble v. Gordon applied to a case involving a similarly limiting Texas statute.”-673

b. “Thorpe v. Thorpe . . . involved a situation in which a child born out of wedlock contested the will of her father.  In an earlier judicial proceeding the plaintiff’s mother alleged that the child’s father had promised, among other things, to treat the plaintiff ‘equally with his other children.’  A trial court found this promise valid and ordered the father, who had three legitimate children, to create a will awarding the child ‘the same amount of property . . . that he awards to each of his children.’  The father responded by making a will that left all his property to his wife.  After the father’s subsequent death, the Supreme Court of Georgia upheld the will because all of the children were treated equally under it.”-673

Rivera v. Minnich—S. Ct., 1987
Issue: Whether “a determination of paternity by [the preponderance of the evidence] standard complies with the Due Process Clause of the Fourteenth Amendment”? YES

Holding: “We agree with the Supreme Court of Pennsylvania’s conclusion that applying the preponderance of the evidence standard to this determination is constitutionally permissible.”-673

Opinion of the Justices—S. Ct. of N.H., 1989

Issue: “Whether the enactment of the proposed amendment to RSA 168-A:12 which states that ‘A proceeding under this chapter may be commenced even though a paternity action was previously filed and dismissed, if such dismissal was based on a statute of limitations of less than 18 years’ would be a violation of Part 1, Article 23 of the New Hampshire Constitution, Article I, section 10 of the Constitution of the United States or any other constitutional provision”? YES

8. Notes

a. “In Clark v. Jeter, . . . the Supreme Court used a standard of ‘heightened’ or ‘intermediate’ scrutiny in striking down Pennsylvania’s six year statute of limitations for establishing a paternity in order to seek support.  The Court stated that ‘it is not entirely evident that six years would necessarily be an unreasonable limitations period for child support actions involving illegitimate children.  We are, however, confident that the 6-year statute of limitations is not substantially related to Pennsylvania’s interest in avoiding the litigation of stale or fraudulent claims.’”-682

XVI. Jurisdiction and Choice of Law

A. Restatement (Second) Conflict of Laws – § 287 – This section provides that whether children are legitimate is to be determined by the law of the state having the most significant relationship to the child.  The child will generally be held legitimate if this would be his status in the state where his parent was domiciled when the child’s legitimate status is claimed to have been created or the child was domiciled when the parent acknowledged the child as his own.

B. Section 288 – This section provides that states usually give the same incidents to a status of legitimacy created by a foreign law under the principles in § 287 that it gives to the status when created by its own law.

C. Notes

1. “Some civil law jurisdictions recognize a status of acknowledged ‘natural’ child which lies somewhere between our categories of legitimacy and illegitimacy.”-767

2. “While a state has power to exercise jurisdiction to determine custody of a child who is present within its territory, a judgment establishing paternity implicitly fixes a personal obligation of support of the minor child and therefore jurisdiction in personam over the alleged parent can be required in order to qualify such a decree for full faith and credit.”-768

3. “In recent years significant litigation has involved the use of long-arm statutes in paternity actions.  Some courts have used general long-arm provisions to reach an absent alleged father on the basis that the intercourse which produced the child took place in the forum state and this can be regarded as a ‘tortious act’ within the state under the statute.”-768

XVII. Handout

A. Children Born Out of Wedlock

Plemel v. Walter—S. Ct. of Oregon, 1987

Issue: Whether the trial court properly admitted testimonial evidence regarding the D’s paternity as established by blood tests, where such evidence distorted the actual meaning of the tests? NO

Holding: “Evidence of the putative father’s paternity index and its equivalents is highly probative but also presents a substantial danger of misleading the trier of fact.  For that reason, we conclude that this evidence should be admissible, but only subject to certain conditions. . . . First, the paternity index is admissible so long as the expert explains that the index is not the probability that the defendant is the father, but measures only the chance that the defendant is the father compared to the chance that a randomly selected man is the father. . . . Second, the expert, whether testifying in person or by affidavit, . . . should never be allowed to present over objection a single figure as ‘the’ probability of paternity. . . . Finally, . . . if the expert testifies to the defendant’s paternity index or a substantially equivalent statistic, the expert must, if requested, calculate the probability that the defendant is the father by using more than a single assumption about the strength of other evidence in the case.”-76

Rule: “[W]e conclude that whether a putative father’s paternity index, probability of paternity and similar statistical calculations are admissible is a matter to be determined by generally applicable laws of evidence. . . . First, expert testimony must be relevant. . . . Second, expert testimony is subject to [Rule] 702. . . . Finally, expert testimony must not be unduly prejudicial, confusing, or time-consuming.”-72

1. Notes

a. “[M]ost authorities today give conclusive effect to a blood or tissue test which excludes the paternity of the defendant.”-78

b. “The paternity index is now being used in the application of what is called Bayes’ Theorem to a prior (non-mathematically based) estimate of probability that the defendant is the child’s father.  The theorem, devised by the Reverend Thomas Bayes, . . . enables us to calculate the effect on the prior probability of an event of subsequent evidence respecting that event.”-79

c. “A recently developed test, popularly referred to as DNA fingerprinting, may establish paternity affirmatively with sufficient certainty to be taken as conclusive.  This would of course render obsolete the elaborate, confusing, and often mistaken reliance upon notions of probability.”-83

d. “Presently, however, neither the chromosome bending nor the DNA probe method have passed the test of legal acceptance.  Furthermore, both methods are expensive and not readily available.”-83

e. “Most states today have statutes authorizing their courts in paternity suits to require the parties to submit to blood or tissue testing.  Some of the statutes may leave open the question of sanctions, however.  The usual sanction would seem to be contempt, but the courts may permit the refusal to take the test to be commented on at the trial.”-85

f. “There is a defense to paternity suits known as exceptio pluriam concubentium.  In plainer terms this means that if the defendant proves that the child’s mother had sexual intercourse with a man or men other than the defendant during the relevant time, the defendant may not be found to be the father.  If she denies the intercourse with other men, then the issue goes to the triers of fact, who may find paternity in the defendant if they believe the mother.”-85

g. “Lie detector tests are generally not admissible on the paternity issue.”-86

XVIII. Vying for Custody

A. Introduction

9. “Custody decisions involve three constructs, each with appropriate presumptions.  First, most of the cases involve a parent versus parent construct with a presumption in favor of the ‘primary caretaker’ (a somewhat ‘loaded’ term, as the materials will bring out) if the child is too young to maturely express an opinion.  Second, in a parent versus third party construct, such as a psychological parent, courts have been all too willing to apply a presumption in favor of the natural parent.  And third, in increasing numbers of cases involving abuse and neglect, there is a parent versus state construct, in which the child is removed from the parent’s custody by the state, but the courts are again usually willing to apply a presumption in favor of the parent.”

B. Parent Versus Parent

1. Sole Custody With Visitation Rights

Garska v. McCoy—S. Ct. of W.V., 1981

Issue: Whether the trial court erred in transferring custody of a minor child to the natural father where the natural mother sought to have her parents adopt the child in order for the child to be covered by her father’s insurance, and where the natural father has had little contact with the child, but is better educated and more intelligent than the mother, and highly motivated to obtain custody of his child? YES

Rule: “We hold today that there is a presumption in favor of the primary caretaker parent, if he or she meets the minimum, objective standard for being a fit parent as articulated in J.B. v. A.B., . . . regardless of sex.  Therefore, in any custody dispute involving children of tender years it is incumbent upon the circuit court to determine as a threshold question which parent was the primary caretaker parent before the domestic strife giving rise to the proceeding began.”-959

“In establishing which natural or adoptive parent is the primary caretaker, the trial court shall determine which parent has taken primary responsibility for, inter alia, the performance of the following caring and nurturing duties of a parent: (1) preparing and planning of meals; (2) bathing, grooming and dressing; (3) purchasing, cleaning, and care of clothes; (4) medical care, including nursing and trips to physicians; (5) arranging for social interaction among peers after school, i.e., transporting to friends’ houses or, for example, to girl or boy scout meetings; (6) arranging alternative care; i.e. babysitting, day-care, etc. (7) putting child to bed at night, attending to child in the middle of the night, waking child in the morning; (8) disciplining, i.e. teaching general manners and toilet training; (9) educating, i.e. religious, cultural, social, etc.; and (10) teaching elementary skills, i.e., reading, writing and arithmetic.”-960

“[W]here one parent can demonstrate with regard to a child of tender years that he or she is clearly the primary caretaker parent, then the court must further determine only whether the primary caretaker parent is a fit parent.  Where the primary caretaker parent achieves the minimum, objective standard of behavior which qualifies him or her as a fit parent, the trial court must award the child to the primary caretaker parent.”-960

a. Notes

(i) “A strong presumption still exists as to natural parents versus third parties.  At one time there also was a strong presumption that it would be in the best interests of a child ‘of tender years’ (usually not well defined) to be placed in custody of the natural mother. . . . The ‘tender years’ presumption has been eroded, and in some jurisdictions almost disappeared, in the face of challenges based on gender discrimination.”

(ii) “In Dempsey v. Dempsey, . . . the West Virginia Supreme Court of Appeals held that child care and custody had been shared sufficiently during the year before the judicial custody determination so that neither parent could claim primary caretaker status.  Appellant wife remained in Delaware with the children and worked after the husband had left them and gone to West Virginia.  When she fell far behind on her bills she asked the husband to take care of the children, though the record is unclear whether this relinquishment was voluntary.  The court awarded custody to the father after finding that both parents had provided primary care for the children.”-962

(iii) “In David M. v. Margaret M., . . . the court once again reviewed the ‘primary caretaker’ doctrine that they had enunciated almost a decade earlier.  The key issue before the court concerned whether three instances of sexual conduct of a mother (who qualified as the primary caretaker) warranted a finding of unfitness.  In this regard, they held that: ‘Acts of sexual misconduct by a primary caretaker, albeit wrongs against an innocent spouse, may not be considered evidence going to the fitness of the caretaker for child custody unless his or her conduct is so aggravated, given contemporary moral standards, that reasonable men would find that his or her immorality, per se, warranted a finding of unfitness because of the deleterious effect upon the child of being raised by a primary caretaker with such a defective character.’”-962

b. California Family Code

(i) Section 3011 provides that, in making a determination of the best interest of a child, the court shall consider: (1) the health, safety, and welfare of the child; (2) history of abuse, if any, etc.

(ii) Section 3020 provides that it is the public policy of the state to assure minor children frequent and continuing contact with both parents, except where the contact would not be in the best interest of the child.

Johnson v. Johnson—S. Ct. of Alaska, 1977

Issue: Whether the trial court appropriately relied on the ‘tender years’ doctrine in reaching its conclusion that custody of the children should be awarded to the mother, where the mother is a Jehovah’s Witness, the father left the Jehovah’s Witnesses, and as a result the parties cannot adequately communicate? NO

Holding: “In view of the fact that the trial court based its award of physical custody of the children to Linda on the tender years presumption, it is necessary to remand the case to the trial court for further consideration of the custody issue in accordance with the criteria set forth in this opinion.”-967

Rule: “We conclude that the doctrine of tender years is not an appropriate criterion for determination of the best interests of the child under [Alaska law].  Due to our disposition of this issue, we need not reach appellant’s contention that use of the tender years doctrine violated his right to equal protection of the laws.”-968

“Under the ‘best interests’ test, the court is free to consider a number of factors including the moral fitness of the two parties; the home environment offered by the parties; the emotional ties to the parties by the child; the emotional ties to the child by the parties; the age, sex or health of the child; the desirability of continuing an existing child-third party relationship; and the preference of the child.”-967

c. Notes

(i) “[I]n In re Marriage of Short, . . . a motion in limine by a mother in a custody dispute who sought to exclude ‘all evidence concerning the beliefs or the practices or any other facet of the Jehovah’s Witness religion or any participants thereof.’  In expanding the limited test for admissibility of such evidence applied by an intermediate appellate court, they explained: ‘While courts must remain sensitive to first amendment concerns, a court in a custody proceeding must not blind itself to evidence of religious beliefs or practices of a party seeking custody which may impair or endanger the child’s welfare.’”-969

d. California Welfare and Institutions Code

(i) Section 16509 provides that cultural or religious practices and beliefs, by themselves, shall not constitute a need for child welfare services unless the practices present a specific danger to the physical or emotional safety of the child.

(ii) Section 16509.1 provides that no child who in good faith is under [medical?] treatment solely by spiritual means through prayer in accordance with a recognized church or religious denomination shall be considered to have been neglected within the purview of this chapter.

In re Marriage of Carney--S. Ct. of Cal., 1979

Issue: Whether the trial court erred in transferring custody of two minor children from the natural father to the natural mother where it relied in large part on the father’s physical handicap in making the determination? YES

Holding: “Accordingly, pursuant to the authorities cited above the order changing the custody of the minor children herein from William to Ellen must be set aside as an abuse of discretion.”-980

Rule: “Regardless of the age of the minor, therefore, fathers now have equal custody rights with mothers; the sole concern, as it should be, is ‘the best interests of the child.’”-972

“It is settled that to justify ordering a change in custody there must generally be a persuasive showing of changed circumstances affecting the child. . . . And that change must be substantial: a child will not be removed from the prior custody of one parent and given to the other ‘unless the material facts and circumstances occurring subsequently are of a kind to render it essential or expedient for the welfare of the child that there be a change.’”-972

“Finally, the burden of showing a sufficient change in circumstances is on the party seeking the change of custody.”-973

“In particular, if a person has a physical handicap it is impermissible for the court simply to rely on that condition as prima facie evidence of the person’s unfitness as a parent or of probable detriment to the child; rather, in all cases the court must view the handicapped person as an individual and the family as a whole.  To achieve this, the court should inquire into the person’s actual and potential physical capabilities, learn how he or she has adapted to the disability and manages its problems, consider how the other members of the household have adjusted thereto, and take into account the special contributions the person may make to the family despite or even because of the handicap.  Weighing these and all other relevant factors together, the court should then carefully determine whether the parent’s condition will in fact have a substantial and lasting adverse effect on the best interests of the child.”-977

“We . . . conclude that a physical handicap that affects a parent’s ability to participate with his children in purely physical activities is not a changed circumstance of sufficient relevance and materiality to render it either ‘essential or expedient’ for their welfare that they be taken from his custody.”-980

e. Notes

(i) “HIV, the virus which precipitates opportunistic infections then classified as AIDS, has increasingly become a factor in custody litigation.  The Court of Appeals of Kentucky was asked in Newton v. Riley . . . whether the cohabitation of a custodial parent with an HIV-infected stepparent is, taken alone, sufficient grounds for modifying custody in favor of the non-custodial parent.  Relying on federal and state case law upholding the right of HIV-infected children to attend school and the fact that medical testimony that HIV is not transmitted through sharing of household functions, the court refused any modification of the custody.”-981

(ii) “An Alabama court in H.J.B. v. P.W. . . . decided that the father’s HIV-infected status and homosexuality when considered with other factors, warrant a change of custody from father to mother.”-981

Palmore v. Sidoti—S. Ct., 1984

Issue: Whether the trial court’s order transferring custody of a minor child from her natural mother to her natural father because of the mother’s relationship and eventual marriage to a black man fails to comport with the Equal Protection Clause of the Fourteenth Amendment? YES

Holding: “The effects of racial prejudice, however real, cannot justify a racial classification removing an infant child from the custody of its natural mother found to be an appropriate person to have such custody.”-984

Rule: “Classifying persons according to their race is more likely to reflect racial prejudice than legitimate public concerns; the race, not the person, dictates the category.  Such classifications are subject to the most exacting scrutiny; to pass constitutional muster, they must be justified by a compelling governmental interest and must be ‘necessary . . . to the accomplishment’ of its legitimate purpose.’”-983

“Private biases may be outside the reach of the law, but the law cannot, directly or indirectly, give them effect.  ‘Public officials sworn to uphold the Constitution may not avoid a constitutional duty by bowing to the hypothetical effects of private racial prejudice that they assume to be both widely and deeply held.’”-983

2. Joint Legal And/Or Physical Custody

d. California Family Code

(i) Section 3003 of the Code provides that “joint legal custody” means that both parents shall share the right and responsibility to make the decisions relating to the health, education, and welfare of a child.-984

(ii) Section 3004 provides that “joint physical custody” means that each parent shall have “significant periods of physical custody.”  It shall be arranged so that both parents will have frequent and continuing contact with both parents.-984

(iii) Section 3006 provides that “sole legal custody” means that one parent shall make all decisions relating to the health, education, and welfare of the child.-984

(iv) Section 3007 provides that “sole physical custody” means that the child shall reside with only one parent, subject to visitation rights of the other parent.-984

(v) Section 3040 provides that custody should be granted in the following order of preference, subject to the best interests of the child: both parents jointly; one parent; if neither parent, then the person with whom the child has been living in a wholesome and stable environment; any other person deemed suitable.-985

(vi) Section 3080 establishes a presumption that joint custody is in the best interest of the child.

In re Marriage of Weidner—S. Ct. of Iowa, 1983

Issue: Whether the trial court erred in awarding sole custody of the minor children to the mother, as opposed to awarding joint custody to both parents where the parents simply cannot communicate with one another due to extreme hostility? NO

Holding: “We reluctantly but firmly conclude, as did the trial court, that the circumstances here are not conducive to a workable joint custody arrangement which would be in the best interests of the parties’ children Libby and Seth.”-991

“We agree with the trial court in concluding that those pre-conditions to successful joint custody arrangements are unlikely to be satisfactorily met, based on the parties demonstrated antagonism toward each other since the marriage failed.”-990

Rule: The Iowa statute in question requires consideration of the following factors when determining whether custody arrangements are in the best interests of the children: (1) “Whether each parent would be a suitable custodian for the child; (2) whether the psychological and emotional needs and development of the child will suffer due to lack of active contact with and attention from both parties; (3) whether the parents can communicate with each other regarding the child’s needs; (4) whether both parents have actively cared for the child before and since the separation; (5) whether each parent can support the other parent’s relationship with the child; (6) whether the custody arrangement is in accord with the child’s wishes or whether the child has strong opposition, taking into consideration the child’s age and maturity; (7) whether one or both the parents agree or are opposed to joint custody; (8) the geographic proximity of the parents.”-987

e. “[I]n Birnbaum v. Birnbaum, . . . [t]he mother unilaterally removed the two older children ‘from the environment where they had started their lives and the school careers without the opportunity for the father to have any input.’  The court was then asked to intervene in petitions by each parent for sole custody.  The appellate court affirmed the continuation of the joint custody arrangement decided upon by the trial court, but made the following comments concerning joint custody: ‘Equal division of a child’s time between the parents is not the hallmark of joint custody. . . . Although time is important to the parents, the determining factor as to whether joint physical custody is in the best interest of the child is in the nature of a parenting relationship between the parents.’”-993

C. Parent Versus Third Party

1. Introduction

Painter v. Bannister—S. Ct. of Iowa, 1966
Issue: Whether a child who was taken in by his maternal grandparents when asked by the natural father, and who has subsequently established a strong psychological bond with the grandparents, should be required to live with the natural father two years later, where the grandparents can better offer the child a stable, middle-class upbringing, but there exists a presumption of parental preference, the natural mother’s will named the father as the child’s guardian, and the grandparents are sixty years old? NO

Holding: “We have considered all of these factors and have concluded that Mark’s best interest demands that his custody remain with the Bannisters.”-997

a. California Family Code

(i) Section 3041 provides that before granting custody of a child to a person other than a parent, the court shall make the finding that granting custody to the parent would be detrimental to the child and that granting custody to the non-parent would serve the best interest of the child.-999

Bennett v. Jeffrys—Ct. of App. of N.Y., 1976

Issue: Whether “the natural mother, who has not surrendered, abandoned, or persistently neglected her child, may, nevertheless, be deprived of the custody of her child because of a prolonged separation from the child for most of its life”? YES

Holding: “[A] new hearing is required because the Family Court did not examine enough into the qualifications and background of the long-time custodian, and the Appellate Division did not require further examination into the qualifications and background of the mother.”-1005

Rule: “The State may not deprive a parent of the custody of a child absent surrender, abandonment, persisting neglect, unfitness or other like extraordinary circumstances.  If any such extraordinary circumstances are present, the disposition of custody is influenced or controlled by what is in the best interest of the child.”-1000

“The State is parens patria and always has been, but it has not displaced the parent in right or responsibility.  Indeed, the courts and the law would, under existing constitutional principles, be powerless to supplant parents except for grievous cause or necessity.  Examples of cause or necessity permitting displacement of or intrusion on parental control would be fault or omission by the parent seriously affecting the welfare of a child, the preservation of the child’s freedom from serious physical harm, illness or death, or the child’s right to an education, and the like.”-1001

“But neither decisional rule nor statute can displace a fit parent because someone else could do a ‘better job’ of raising the child in the view of the court (or the Legislature), so long as the parent or parents have not forfeited their ‘rights’ by surrender, abandonment, unfitness, persisting neglect or other extraordinary circumstance.”-1003

“Extraordinary circumstances alone do not justify depriving a natural parent of the custody of a child.  Instead, once extraordinary circumstances are found, the court must then make the disposition that is in the best interest of the child.”-1003

Bennett v. Marrow—S. Ct. of N.Y., 1977

Issue: Whether the child in the above case should be returned to the non-natural parent? YES

Holding: “[T]he best interests of the child require that custody of Gina Marie be awarded to respondent.”-1010

b. Notes

(i) “In In re Interest of Amber G., . . . the court decided that ‘permanent guardianship does not result in a de facto termination of parental rights.  A termination of parental rights is a final and complete severance of the child from the parent and removes the entire bundle of parental rights.’  The court then went on to say, that legal custody is not parenthood or adoption, that a person appointed guardian is subject to removal at any time, the parent retains visitation rights and may petition for restoration of custody at any time.”-1010

c. California Family Code

(i) Section 3042 provides that if a child is of sufficient age and capacity to reason, the court shall give due weight to his or her wishes in making an order granting or modifying custody.

(ii) That section also provides that the court shall control the examination of the child so as to protect his or her interests.-1011

Guardianship of Phillip B.—Cal. Ct. of App., 1983

Issue: Whether the trial court erred in authorizing a heart catheterization and granting guardianship to an unrelated but psychological family for the heretofore institutionalized and mildly retarded child, where the natural family has demonstrated a lack of commitment to the child, both physical and emotional, and the psychological family has clearly demonstrated its concern and capacity to care for the child? NO

Holding: “We conclude that such substantial evidence adequately supports the finding that parental custody would have resulted in harmful deprivation of these human needs contrary to Phillip’s best interests.”-1019

Rule: “[A] person who assumes the role of parent, raising the child in his own home, may in time acquire an interest in the ‘companionship, care, custody and management’ of that child.  The interest of the ‘de facto parent’ is a substantial one, recognized by the decision of this court in Guardianship of Shannon.”-1017

D. The Visitation Dilemma

1. Introduction

Schutz v. Schutz—S. Ct. of Fla., 1991

Issue: Whether a mother’s first amendment rights have been violated where she was ordered “to do everything in her power to create in the minds of the children a loving, caring feeling toward the father and to convince the children that it is the mother’s desire that they see their father and love their father”? NO

Holding: “Consistent with this obligation, we read the challenged portion of the order at issue to require nothing more of the mother than a good faith effort to take those measures necessary to restore and promote the frequent and continuing positive interaction (e.g., visitation, phone calls, letters) between the children and their father and to refrain from doing or saying anything likely to defeat that end.”-1040
“Under this construction of the order, any burden on the mother’s first amendment rights is merely ‘incidental.’  Therefore, the order may be sustained against a first amendment challenge if ‘it furthers an important or substantial governmental interest . . . and if the incidental restriction on alleged First Amendment freedoms is no greater than is essential to the furtherance of that interest.”-1040

Rule: “[A] custodial parent has an affirmative obligation to encourage and nurture the relationship between the child and the noncustodial parent.  This duty is owed to both the noncustodial parent and the child.  This obligation may be met by encouraging the child to interact with the noncustodial parent, taking good faith measures to ensure that the child visit and otherwise have frequent and continuing contact with the noncustodial parent and refraining from doing anything likely to undermine the relationship naturally fostered by such interaction.”-1040

a. Michigan Compiled Laws Annotated

(i) Section 552.642 provides that courts shall formulate a makeup visitation policy for those noncustodial parents wrongfully denied visitation by the custodial parent.

Matter of Cabalquinto—S. Ct. of Wash., 1983

Issue: Whether “the trial court manifestly abused its discretion by refusing to change the existing pattern of visitation” where the order required that the father be given the opportunity to have the child with him for part of the year, but the mother refused to permit the child to visit the father, and the father is homosexual and living with his male partner? YES, but….

Holding: “Since we are unable to determine the basis for the trial court’s ruling, we are unable to determine whether the ruling was an abuse of discretion.”-1045

Rule: “[H]omosexuality in and of itself is not a bar to custody or to reasonable rights of visitation.  This rule is consistent with the decisions of other state courts. . . . Visitation rights must be determined with reference to the needs of the child rather than the sexual preferences of the parent.  The best interests of the child remain paramount.”-1045

Concurring/Dissenting Opinion: “While I agree with the majority that a parent’s sexual preference, standing alone, cannot be used to restrict visitation rights, I cannot agree with the majority’s disposition of the visitation issue.  I therefore must dissent.”-1045

The best interests of the child “must nevertheless be balanced against a parent’s fundamental right to be a parent.  This right is of constitutional magnitude and cannot be restricted without a rational reason for doing so.  See Stanley v. Illinois.”-1046

“Under the circumstances of this case, I cannot agree with the majority that the record provides an insufficient basis from which to determine an abuse of discretion.  The trial court misconstrued the law and improperly relied on that misconception in denying the requested visitation.”-1048

b. Notes

(i) “Homosexual orientation continues to be a factor in visitation and custody determinations.  Courts may adopt the rationale of the Missouri Court of Appeals in S.E.G. v. R.A.G. . . . in restricting lesbian mother’s visitation rights so as to prevent ‘extreme exposure of the situation to the minor children.  The court wrote: ‘We are not forbidding the Wife from being a homosexual, from having a lesbian relationship, or from attending gay activist or overt homosexual outings.  We are restricting her from exposing these elements of her ‘alternative life style’ to her minor children.’  Or courts may adopt the rationale of the Family Court in Kings County, New York, in In the Matter of the Guardianship of Astonn H., . . . in holding: ‘Only if a sexual lifestyle, homosexual or heterosexual, was shown to be detrimental to the child’s well being would it be considered.’  In Sherman v. Sherman, . . . the Court of Appeals of Tennessee refused to restrict the visitation rights of a father to see his two adolescent daughters simply because he lived with his homosexual and HIV-infected brother.  So too, in North v. North, . . . the Court of Special Appeals of Maryland, over strong dissents, held that a father’s overnight visitation rights could not be denied because of fear the husband would display or discuss his homosexual lifestyle with his children.”-1048

(ii) “For custody, the Virginia Supreme Court in Bottoms v. Bottoms, . . . reinstated the trial court’s finding that living daily under conditions stemming from the active lesbianism practiced in the home by the mother living with her female lover, may impose a burden upon the child by reason of the ‘social condemnation’ attached to such an arrangement that will inevitable [sic] afflict the child’s relationship with its ‘peers and the community at large.’  The court then rejected the traditional parental presumption of custody and awarded custody of the girl to her grandmother.  Subsequently, in a contest involving visitation, the Virginia Court of Appeals held that a parent’s homosexuality does not per se render him or her an unfit parent.”-1049

c. California Family Code

(i) Section 3101 provides that stepparents may receive visitation rights if such rights are in the best interest of the minor child.  However, a stepparent’s visitation rights cannot be ordered if they conflict with the rights of a natural parent.

(ii) Section 3104 provides that grandparents may be granted reasonable visitation rights if: there is a preexisting relationship between the child and the grandparent, and; the child’s interests in visiting the grandparents are balanced against the parents right to forbid visitation.

d. Notes

(i) “Appellate court decisions have been strict in requiring trial courts considering awarding visitation rights to grandparents, to consider all of the statutory factors . . ., and make an explicit finding of fact that the visitation would be in the best interest of the child. . . . Several statutes have been successfully challenged in the courts.  Tennessee’s Supreme Court invalidated its statute under the state constitution, . . . and Georgia’s Supreme Court set its Grandparent Visitation statute aside under both federal and state constitutions.  [That court, in Brook v. Parkerson], explained: ‘even assuming grandparent visitation promotes the health and welfare of the child, the state may only impose that visitation over the parents’ objections on a showing that failing to do so would be harmful to the child.  It is irrelevant, to this constitutional analysis, that it might, in many instances be ‘better’ or ‘desirable’ for a child to maintain contact with a grandparent.  The statute in question is unconstitutional under both the state and federal constitutions because it does not clearly promote the health or welfare.’”-1052

e. California Family Code

(i) Section 3170 provides that custody determinations in cases where domestic violence is in evidence should be settled through mediation.

(ii) Section 3171 provides that where stepparents OR grandparents seek visitation rights, the determination shall be made through mediation.-1052

Alison D. v. Virginia M.—Ct. of App. of NY, 1991

Issue: Whether a former lesbian partner of the natural mother of a child conceived through artificial insemination, where such partner was considered a joint-parent at the time of conception, may seek visitation rights with the child despite her lack of a biological connection with the child? NO

Holding: “Although the Court is mindful of petitioner’s understandable concern for and interest in the child and of her expectation and desire that her contact with the child would continue, she has no right under Domestic Relations Law § 70 to seek visitation and, thereby, limit or diminish the right of the concededly fit biological parent to choose with whom her child associates.”-1054

“Petitioner concedes that respondent is a fit parent.  Therefore she has no right to petition the court to displace the choice made by this fit parent in deciding what is in the child’s best interests.”-1054

Rule: “Traditionally, in this State it is the child’s mother and father who, assuming fitness, have the right to the care and custody of their child, even in situations where the nonparent has exercised some control over the child with the parents’ consent. . . . ‘It has long been recognized that, as between a parent and a third person, parental custody of a child may not be displaced absent grievous cause or necessity.’ . . . To allow the courts to award visitation – a limited form of custody – to a third person would necessarily impair the parents’ right to custody and control.”-1054

XIX. Problems of Enforcement

A. The Court as Tiebreaker

Griffin v. Griffin—S. Ct. of Col., 1985

Issue: Whether the Court of Appeals erred in upholding a provision in a separation agreement providing the divorced parents “joint selection of schools” for their child where the mother attempted to enroll the child in a Tibetan Buddhist school against the father’s wishes? YES

Holding: “In our view the ‘joint selection of schools’ provision is unenforceable and the custodial parent therefore retains the ultimate authority to select the child’s school.”-1065

Rule: “We agree with the court in Jenks that the general rule rendering ‘agreements to agree’ unenforceable is particularly applicable to agreements of the type before us.  Determinations affecting the custody and welfare of children must always be made in accordance with the best interests of the child.”-1066

“[C]hild custody arrangements that promote discord between the parents are not in the best interests of the child.”-1066

“[A] court may not properly inquire into or make judgments regarding the abstract wisdom of a particular religious value or belief.  Evidence of religious beliefs or practices is admissible only as it reasonably related to potential mental or physical harm to the welfare of the child.’”-1067

B. Tort Remedies for Interference with Custody Rights


1. Notes

a. “In Wasserman v. Wasserman, . . . a court permitted a former wife to bring an action for child enticement an intention infliction of emotional harm against her former husband and others who she alleged had removed the children from her custody, prevented them from contacting her, and concealed their location from her.  The argument that the case was a ‘dispute involving child custody’ and thus within the domestic relations exception to federal diversity jurisdiction, was rejected on the ground that the complaint alleged ‘generally cognizable common law torts.’”-1068

b. “In Franz v. United States, . . . it was held that a natural father stated a cause of action for abrogation of his rights and those of his children after the mother and her husband, an informant, were given new identities along with the three children of plaintiff by a previous marriage to the mother.  The appeals court, in overruling the district court’s dismissal of the complaint for failure to state a claim upon which relief can be granted, found that there had not been adequate showing of equally effective alternative solutions that would have been less restrictive of the rights of the natural father and the children.”-1068

C. Limitations on Habeas Corpus in Federal Courts


1. Notes

a. “In Lehman v. Lycoming County Children’s Services Agency, . . . the Supreme Court . . . held that the federal habeas corpus statute . . . does not confer jurisdiction on federal courts to consider collateral challenges to state court judgments terminating parental rights.  Earlier, in Doe v. Doe, . . . it was held that federal habeas corpus was not available in a federal court in a suit between private parties with the object of ascertaining custody of a child or the right to rear a child.”-1069

D. Across State Lines

1. California Family Code - § 7501 provides that a parent entitled to custody of the child has a right to change the residence of the child, subject to the court’s power to restrain removal that would prejudice the rights or welfare of the child.-1069

Holder v. Polanski—S. Ct. of N.J., 1988

Issue: Whether the trial court erred in denying a mother permission to move with her children to the State of Connecticut, from the State of New Jersey, where the mother had physical custody of the children in New Jersey and the move would benefit the mother, but the father’s custodial rights would be compromised by the move and the father was granted temporary residential custody of the children pending the outcome of this appeal, and has maintained such custody of the children in the State of New Jersey for the last two years? YES

Holding: “We conclude that [the mother] justified her move to Connecticut but because [the father] has had residential custody of the children for nearly two years, a further hearing is necessary to determine the custodial arrangement that will be in the best interests of the children.”-1069

Rule: “[A] custodial parent may move with the children of the marriage to another state as long as the move does not interfere with the best interests of the children or the visitation rights of the non-custodial parent.”-1071

“Once the custodial parent has made [a threshold showing that there is a real advantage to the move for the parent and the move is not inimical to the best interest of the children], courts must then consider three factors: the prospective advantages of the move, including its capacity for maintaining or improving the general quality of life of both the custodial parent and the children; the integrity of the custodial parent’s motives in seeking to move, as well as the noncustodial parent’s motives in seeking to restrain the move; and whether a realistic and reasonable visitation schedule can be reached if the move is allowed.”-1071

“We believe . . . that the focus of the ‘cause’ requirement should not be on the benefits that will accrue to the custodial parent but on the best interests of the children and on the preservation of their relationship with the noncustodial parent.”-1072

“To this extent, we modify the ‘cause’ test that we announced in Cooper by holding that any sincere, good-faith reason will suffice, and that a custodial parent need not establish a ‘real advantage’ from the move.”-1073

“Once the court finds that the custodial parent wants to move for a good-faith reason, it should then consider whether the move will be inimical to the best interests of the children or adversely affect the visitation rights of the noncustodial parent.  Not every change in a visitation schedule will prejudice those rights, particularly if the noncustodial parent has not exercised them before the custodial parent seeks to move from the state.”-1073

“If, however, the move will require substantial changes in visitation schedule, proofs concerning the prospective advantages of the move, the integrity of the motives of the party, and the development of a reasonable visitation schedule remain important.  The emphasis, however, should not be on whether the children or the custodial parent will benefit from the move, but on whether the children will suffer from it.”-1073

2. Notes

a. “In Burgess v. Burgess, . . . [t]he Supreme Court . . . h[eld] that relocation is similar to any other modification of custody or visitation.  The custody [sic] parent has the presumptive right to make decisions, including the right to relocate.  That is, the parent whose visitation rights may be affected, must demonstrate that a significant change in circumstances would not be in the child’s best interest.  Until this is shown, the relocation is in the best interest of the child.”-1074

b. “In Pamperin v. Pamperin, . . . the court upheld a trial judge’s decision to transfer custody from their mother to their father when she removed their child to another state where her new husband was on active duty with the Air Force.  The divorce judgment had provided that written approval from the parent having visitation rights must be obtained before establishing a new legal residence outside the state or removing the child for over 90 days.  However, in Groh v. Groh, . . . the trial court had directed that if the mother, who initially had been awarded custody, did not change her residence to within 50 miles of Milwaukee (she had moved from there to Rhinelander, some 235 miles away) then custody would be transferred to their father.  The Wisconsin Supreme Court reversed, holding that this was an abuse of the court’s discretion under the applicable custody statute.”-1075 

3. Uniform Child Custody Jurisdiction Act of 1968 (UCCJA)

a. The purpose of the act is to reduce conflict between state courts in matters of child custody.  The court exercising jurisdiction should be the one that is the child’s home or was the child’s home within 6 months prior to the commencement of the proceeding; or it is in the best interest of the child for the state to assume jurisdiction; or the child is physically present in the state; or it appears that no other state would have jurisdiction according to the above provisions.  The state shall not exercise jurisdiction if at the time of the filing of the petition another proceeding was pending in a court of another state under this act, unless that proceeding is stayed pending a determination as to the appropriate forum.

Shute v. Shute--S. Ct. of Vt., 1992

Issue: Whether the trial court erred in holding that Connecticut was the proper forum for resolving a child custody dispute where the PKPA required that Connecticut exercise jurisdiction, but the UCCJA required that Vermont exercise jurisdiction? NO

Holding: “[T]he jurisdictional requirements of the Parental Kidnapping Prevention Act (PKPA) . . . preempt the [UCCJA] when these acts are in conflict.  Therefore, unless a child custody decree is in compliance with the PKPA, the trial court lacks subject matter jurisdiction to modify or enforce its original decree.”-1082

Rule: “Historically, divorce and child custody judgments have not been subject to the full faith and credit mandate in Article IV, § 1, of the United States Constitution and the codification of that mandate in 28 U.S.C. § 1738.”-1083

“[T]he language of the PKPA indicates that Congress intended to preempt the field of custody jurisdiction.  Therefore, under the Supremacy Clause, the PKPA takes precedence over state law when the laws conflict.”-1084

“Subject matter jurisdiction cannot be conferred by agreement or consent of the parties when it is not given by law.”-1085

E.E.B. v. D.A.—S. Ct. of N.J., 1982

Issue: Whether “the courts of New Jersey have jurisdiction to determine the best interest of a child in an interstate custody dispute”?

Whether “the decision of the [N.J.] Chancery Division [that the child should remain with its adoptive parents] gave proper effect to the Ohio determination [that the natural mother should be given custody] in light of the full faith and credit clause, . . . the Parental Kidnapping Prevention Act, . . . and the Uniform Child Custody Jurisdiction Act”? YES

Whether “by failing to grant a best interest hearing, the Ohio courts declined to exercise jurisdiction to modify the decree awarding custody to the natural mother”? YES

Holding: “We conclude that, by declining to determine the best interest of the child, Ohio enabled the New Jersey courts to modify the determination without violating the full faith and credit clause or the federal and state statutes.”-1086

“We hold that Ohio’s failure to conduct a best interest hearing constitutes a refusal to exercise jurisdiction under 28 U.S.C.A. § 1738A(f)(2).  Under PKPA, therefore, New Jersey is free to modify the Ohio Decree.”-1090

Rule: The PKPA “requires the courts of every state to enforce a child custody determination of a sister-state made consistently with the provisions of the Act.”-1089

“To avoid jurisdictional conflicts and the accompanying trauma they inflict on the parties, especially the children, UCCJA urges that one state, albeit with help from others, should determine the issue of custody.”-1090

“[T]he four bases for jurisdiction are: (1) the forum is or has been within six months of the proceeding the ‘home state’ of the child; (2) it is in the best interest of the child to proceed in the forum state because the child and family have a ‘significant connection’ to the forum; (3) the child is present in the jurisdiction and is abandoned or threatened with harm (‘parens patriae jurisdiction’); or (4) no other state has jurisdiction and it is in the best interest of the child that the forum entertain the dispute.”-1091

“The state to decide a child custody dispute is not necessarily the home state, but the one best positioned to make the decision based on the best interest of the child.”-1092

4. Notes

a. In re Clausen (Baby Jessica) involved a situation where the mother put the child up for adoption, then sought to revoke her consent.  In the meantime, the state permitted the child’s adoption.  Next, the true father (not the one originally indicated on the birth certificate) sought to intervene in the adoption in order to obtain custody of the child.  Much litigation ensued before the natural parents were granted custody.

Thompson v. Thompson—S. Ct., 1988

Issue: Whether “the [PKPA] . . . furnishes an implied cause of action in federal court to determine which of two conflicting state custody decisions is valid”? NO

Holding: “In sum, the context, language, and history of the PKPA together make out a conclusive case against inferring a cause of action in federal court to determine which of two conflicting state custody decrees is valid.”-1104

Rule: “The [PKPA] imposes a duty on the States to enforce a child custody determination entered by a court of a sister State if the determination is consistent with the provisions of the Act.  In order for a state court’s custody decree to be consistent with the provisions of the Act, the State must have jurisdiction under its own local law and one of five conditions set out in § 1738A(c)(2) must be met.  Briefly put, these conditions authorize the state court to enter a custody decree if the child’s home is or recently has been in the State, if the child has no home State and it would be in the child’s best interest for the State to assume jurisdiction, or if the child is present in the State and has been abandoned or abused.  Once a state exercises jurisdiction concurrently with the provisions of the Act, no other State may exercise concurrent jurisdiction over the custody dispute, § 1738A(g), even if it would have been empowered to take jurisdiction in the first instance, and all States must accord full faith and credit to the first State’s ensuing custody decree.”-1099

“[T]he Full Faith and Credit Clause, in either its constitutional or statutory incarnations, does not give rise to an implied federal cause of action.  Rather, the clause ‘only prescribes a rule by which courts, Federal and state, are to be guided when a question arises in the progress of a pending suit as to the faith and credit to be given by the court to the public acts, records, and judicial proceedings of a State other than that in which the court is sitting.’”-1101

“[T]he Act is most naturally construed to furnish a rule of decision for courts to use in adjudicating custody disputes and not to create an entirely new cause of action.  It thus is not compatible with the purpose and context of the legislative scheme to infer a private cause of action.”-1101

5. Notes

a. Prosecution for Child Stealing – “In People v. Howard, . . . the Supreme Court of California reversed the conviction of a father for stealing his children. . . . In reversing his conviction, the court held that the parties’ reconciliation before a final judgment of dissolution served to cancel the interlocutory decree and thus one essential element, an existing child custody order, was missing from the state’s case.”-1104

f. The Crime of Custodial Interference – “In State v. Carver, . . . the Supreme Court of Washington upheld the validity of the State’s custodial interference statute, finding that it was not unconstitutionally vague and that it did not define the offense in such a way as to encourage arbitrary or discriminatory enforcement.”-1105

Friedrich v. Friedrich—6th Cir., 1996
Issue: “[W]hat does it mean to ‘exercise’ custody rights?”

“[W]hen can a court refuse to return a child who has been wrongfully removed from a country because return of the abducted child would result in a ‘grave’ risk of harm?”

Holding: “The only acceptable solution, in the absence of a ruling from a court in the country of habitual residence, is to liberally find ‘exercise’ whenever a parent with de jure custody rights keeps, or seeks to keep, any sort of regular contact with his or her child.”-1108

“Because Mr. Friedrich had custody rights to [his son] as a matter of German law, and did not clearly abandon those rights prior to August 1, the removal of [his son] without his consent was wrongful under the Convention, regardless of any other considerations about Mr. Friedrich’s behavior during the family’s separation in Germany.”-1111

“[W]e hold that the district court did not err by holding that ‘the record in the instant case does not demonstrate by clear and convincing evidence that [the child] will be exposed to a grave risk of harm.’”

Rule: “[I]f a person has valid custody rights to a child under the law of the country of the child’s habitual residence, that person cannot fail to ‘exercise’ those custody rights under the Hague Convention short of acts that constitute clear and unequivocal abandonment of the child.  Once it determines that the parent exercised custody rights in any manner, the court should stop – completely avoiding the question whether the parent exercised the custody rights well or badly.  These matters go to the merits of the custody dispute and are, therefore, beyond the subject matter jurisdiction of the federal courts.”-1110

“Once a plaintiff establishes that removal was wrongful, the child must be returned unless the defendant can establish one of four defenses.  Two of these defenses can be established by a preponderance of the evidence . . .: the proceeding was commenced more than one year after the removal of the child and the child has become settled in his or her new environment, . . .; or, the person seeking return of the child consented to or subsequently acquiesced in the removal or retention . . . . The other two defenses must be shown by clear and convincing evidence, . . .: there is a grave risk that the return of the child would expose it to physical or psychological harm, . . .; or, the return of the child ‘would not be permitted by the fundamental principles of the requested State relating to the protection of human rights and fundamental freedoms.”-1111

“The exception for grave harm to the child is not license for a court in the abducted-to country to speculate on where the child would be happiest.”-1112

“A removing parent must not be allowed to abduct a child and then – when brought to court – complain that the child has grown used to the surroundings to which they were abducted.  Under the logic of the Convention, it is the abduction that causes the pangs of subsequent return.”-1112

“Only evidence directly establishing the existence of a grave risk that would expose the child to physical or emotional harm or otherwise place the child in an intolerable situation is material to the court’s determination.  The person opposing the child’s return must show that the risk to the child is grave, not merely serious.”-1113

“[W]e believe that a grave risk of harm for the purposes of the Convention can exist in only two situations.  First, there is a grave risk of harm when return of the child puts the child in imminent danger prior to the resolution of the custody dispute. . . . Second, there is a grave risk of harm in cases of serious abuse or neglect, or extraordinary emotional dependence, when the court in the country of habitual residence, for whatever reason, may be incapable or unwilling to give the child adequate protection.”

6. U.S.C.A., Title 18

d. Section 1204 provides that the unlawful removal or retention of a child from the United States with the intent to obstruct the lawful exercise of parental rights shall result in a fine or imprisonment not more than 3 years.  The affirmative defenses to a violation of this section include: the defendant acted in accordance with a valid court order; the defendant was fleeing domestic violence; the defendant had physical custody of the child pursuant to a court order and tried unsuccessfully to contact the noncustodial parent.

