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Remedies Outline Complete

I. Values, Goals and Mechanisms

A. Introductory Note

B. Remedial Goals—The Value Judgments

1. The Role of the Criminal Law

2. Should There Be a Civil Remedy?

Harris v. Time, Inc.—Cal. Ct. of App., 1987

Issue: Whether the trial court correctly sustained the D’s demurrer to the P’s cause of action for breach of contract and granted summary judgment as to the P’s claim of unfair advertising? YES

Holding: “We . . . affirm the judgment, despite the partial technical correctness of the claims for unfair advertising and breach of contract, because it is correct based on the ‘de minimis’ theory.”-6

Rule: Where the basis of a law suit is “de minimis” in nature, and does not involve anything other than a minor loss of time or energy, the plaintiff is not entitled to relief.

3. Is a Judicially Imposed Remedy Feasible?

Turpin v. Sortini—Cal. S. Ct., 1982

Issue: Whether “a child born with an hereditary affliction may maintain a tort action against a medical provider who – before the child’s conception – negligently failed to advise the child’s parents of the possibility of the hereditary condition, depriving them of the opportunity to choose not to conceive the child”? YES

Holding: “[W]e believe that the out of state decisions are on sounder grounds in holding that – with respect to the child’s claim for pain and suffering or other general damages – recovery should be denied because (1) it is simply impossible to determine in any rational or reasoned fashion whether the plaintiff has in fact suffered an injury in being born impaired rather than not being born, and (2) even if it were possible to overcome the first hurdle, it would be impossible to assess general damages in any fair, nonspeculative manner.”-7

“[W]e conclude that her claim for the ‘extraordinary expenses for specialized teaching, training, and hearing equipment’ that she will incur during her lifetime because of her deafness stands on a different footing.”-7 

Rule: “Although the parents and child cannot, of course, both recover for the same medical expenses, we believe that it would be illogical and anomalous to permit only parents, and not the child, to recover for the cost of the child’s medical care.”-7

a. Notes and questions

(i) “In a case preceding Turpin, the California Court of Appeal held that a child born with Tay-Sachs disease because of medical negligence was entitled to recover damages for pain and suffering.  Curlender v. Bio-Science Laboratories . . . . The alleged act of negligence in Curlender was failure to perform amniocentesis while the child was in the womb, a procedure which would have disclosed the presence of the disease.  Causation was claimed by an allegation that if the parents had been informed of the disease the fetus would have been aborted.”-8

4. Persons Benefited and Persons Impacted By the Remedy

Firefighters Local Union No. 1784 v. Stotts—S. Ct. 1984

Issue: Whether “the District Court exceeded its powers in entering an injunction requiring white employees to be laid off, when the otherwise applicable seniority system would have called for the layoff of black employees with less seniority”? YES

Rule: “If individual members of a plaintiff class demonstrate that they have been actual victims of the discriminatory practice, they may be awarded competitive seniority and given their rightful place on the seniority roster.  This much is clear from . . . Teamsters v. United States.”-11

“Even when an individual shows that the discriminatory practice has had an impact on him, he is not automatically entitled to have a nonminority employee laid off to make room for him.  He may have to wait until a vacancy occurs, and if there are nonminority employees on layoff, the court must balance the equities in determining who is entitled to the job.”-11

a. Notes and questions

(i) “[T]he Civil Rights Act of 1964 . . . protects ‘bona fide seniority systems.’  Section 706(g) of the act allows injunctive relief imposing reparative affirmative action where an employer covered by the act has intentionally engaged in discriminatory employment practices.”-14

(ii) In “Local 28, Sheet Metal Workers International Association v. EEOC, . . . the District Court, having found the union in repeated contempt of earlier antidiscrimination orders over almost a decade, imposed a goal for nonwhite membership without limitation to identifiable victims.  The Court upheld the order in light of the union’s pervasive and egregious discrimination.  Whether the Court would approve of broad scale affirmative action in a less egregious case remains uncertain.”-15

(iii) “In Local Number 93, International Association of Firefighters v. City of Cleveland, . . . the Court considered the validity of a provision of a consent decree granting minority employee preference in layoff.  With two dissents and one concurring opinion, the Court upheld the provision of the consent decree and its applicability to minority employees who did not establish that they were identifiable victims of discrimination.  The Court reasoned that voluntary compliance is a preferred means of resolving Title VII claims.”-15

(iv) “In Vulcan Pioneers, Inc. v. New Jersey Department of Civil Service, . . . the District Court granted layoff preference to minority employees.  It also held that the preference required by Title VII constituted a governmental taking of contractual entitlements of the displaced nonminority employees so that the Fifth and Fourteenth Amendments required that government compensate the nonminority employees for their losses.  The opinion in Vulcan Pioneers was subsequently vacated in response to Stotts.”-16

Wygant v. Jackson Board of Education—S. Ct. 1986

Issue: Whether “a school board, consistent with the Equal Protection Clause, may extend preferential protection against layoffs to some of its employees because of their race or national origin”? NO

Holding: “[A]s a means of accomplishing purposes that otherwise may be legitimate, the Board’s layoff plan is not sufficiently narrowly tailored.”-18

Rule: “Societal discrimination, without more, is too amorphous a basis for imposing a racially classified remedy.”-17

“When effectuating a limited and properly tailored remedy to cure the effects of prior discrimination such a sharing of the burden by innocent parties is not impermissible.”-18

C. What Form Should the Remedy Take?

1. Common Remedial Mechanisms

a. Agreed Resolution

(i) “The vast bulk of controversies are resolved without intervention of a court.  Most are resolved without the filing of a lawsuit, and most lawsuits, generally thought to be in the neighborhood of eighty percent, are settled before trial.”-24

b. Self Help

(i) “In some situations self help is available to redress wrongful action with respect to property . . . . [T]he remedy of self help tends frequently to merge with agreed resolution.  It is a practical remedy only where force is not required.”-25

c. Declaratory Relief

(i) “Declaratory relief allows a party to obtain a judicial resolution of the dispute before harm is done and liability incurred . . . . It announces the rights and obligations of the parties in the controversy.  However, the declaratory judgment is res judicata of the controversy it determines and may be followed by other action that is coercive or liability imposing if the obligation it declares is breached.”-26

d. Damages

(i) “The award of damages is by far the most common form of remedy.”-26

e. Restitution

(i) “Damages are generally said to be measured in terms of compensation for loss.  However, the defendant may also have realized gain out of wrongful conduct or may have gained at plaintiff’s expense in a transaction which is not legally wrongful but nevertheless under circumstances which counsel that the gain not be retained.  In these situations plaintiff may recover defendant’s enrichment in restitution.”-27

f. Specific Relief

(i) “[A] court in some circumstances may grant specific relief, a court command to the defendant to refrain from, or to engage in, described action.  The court’s command is coercive.  It is enforceable against the defendant through the judicial power of contempt, and a court may fine or imprison the defendant who violates the order.”-27

2. Value Judgments in Determining the Form of Remedy

Marbury v. Madison—S. Ct. 1803

Issue: Whether the P has a right to the commission he demands? YES

If he has a right, and that right has been violated, to the laws of his country afford him a remedy? YES

If they do afford him a remedy, is it a mandamus issuing from this court? YES

Holding: “To withhold his commission . . . is an act deemed by the court not warranted by law, but violative of a vested legal right.”-28

a. Notes and questions

(i) “The remedy of mandamus to which the Marbury court refers is a form of injunction issued to command performance by a public officer or agency.  ‘Prohibition’ is a related injunction-like remedy prohibiting action by a public officer or agency.”-29

D. Public and Private Remedies

1. Should There Be a Private Remedy?

Silkwood v. Kerr-McGee Corp.—S. Ct. 1984

Issue: Whether “a state-authorized award of punitive damages arising out of the escape of plutonium from a federally licensed nuclear facility is preempted either because it falls within that forbidden field or because it conflicts with some other aspect of the Atomic Energy Act”? NO

Holding: “We conclude that the award of punitive damages in this case is not preempted by federal law.”-33

Rule: “[S]tate law can be preempted in either of two general ways.  If Congress evidences an intent to occupy a given field, any state law falling within that field is preempted.  If Congress has not entirely displaced state regulation of the matter in question, state law is still preempted to the extent it actually conflicts with federal law, that is, when it is impossible to comply with both state and federal law . . . or where the state law stands as an obstacle to the accomplishment of the full purposes and objectives of Congress.”-32

a. Notes and questions

(i) “The majority in Silkwood concludes that state law claims for punitive damages supplement the federal statutory scheme of administratively imposed fines and criminal penalties.”-36

b. Drawing Value Judgments

(i) “In Hoffman v. Board of Education, . . . the New York Court of Appeals denied recovery to a pupil who, because of negligence in administration of a school testing procedure, was improperly classified as retarded and placed in an institution with resulting severe emotional and intellectual harm.”-37

(ii) “In Hoyem v. Manhattan Beach School District, . . . the California Supreme Court held that a truant injured while absent from school could recover damages from the school district because the district had not exercised due care to prevent the plaintiff’s truancy.”-37

2. Implying a Private Remedy in the State and Federal Courts

a. “Questions of the availability of a private remedy generally arise with respect to wrongs defined by a statute.”-37

b. “State courts are tribunals of general jurisdiction with commensurate discretion in developing the common law.”-38

c. “Federal courts, however, are tribunals of limited jurisdiction; in general they are empowered to act only in areas where the Congress has entrusted them with the power.”-38

d. “In J.I. Case Co. v. Borak, . . . the Court implied a private right of action for misleading proxy statements in violation of securities and Exchange Commission regulations . . . [in] [d]eclaring a duty of the courts to be alert to provide such remedies as are necessary to carry out the purpose of federal legislation.”-38

e. In Cort v. Ash the Court articulated a 4 factor test: “In determining whether a private remedy is implicit in a statute not expressly providing one, several factors are relevant.  First, is the plaintiff ‘one of the class for whose especial benefit the statute was enacted,’ . . . that is does the state create a federal right in favor of the plaintiff?  Second, is there any indication of legislative intent, explicit or implicit, either to create a remedy or to deny one? . . . Third, is it consistent with the underlying purposes of the legislative scheme to imply such a remedy for the plaintiff? . . . And finally, is the cause of action one traditionally relegated to state law, in an area basically the concern of the states, so that it would be inappropriate to infer a cause of action based solely on federal law?”-39

f. “[I]n 1979 the Court adopted a more restrictive test.  Statutes providing for governmental enforcement must be strictly construed ‘to determine whether Congress intended to create the private right of action . . . .’  Touche Ross & Co. v. Reddington.”-39

g. “The opinion of Justice Stevens which attracts a majority in Merrill Lynch finds a Congressional intent to permit private enforcement by inference.”-39

h. Notes and questions

(i) “If there is no private right of action, is the person dissatisfied with the outcome of administrative or criminal process totally deprived of access to judicial relief?  The answer is, sometimes but not always.  The conduct by which the person is aggrieved may be a common law wrong and actionable absent the presence of governmental or other immunity.  Administrative action is subject to judicial scrutiny, albeit to a limited review.”-40

3. Timing of Enforcement of Public and Private Remedies

a. “If a remedy for a particular wrong may be pursued by both private and public means, there remain questions of the chronology of the process.”-42

b. “Conceivably there could be a procedural limitation requiring that governmental action be sought and denied or that the administrative action be concluded as a condition to filing the private lawsuit.”-43

c. “Practical considerations frequently counsel that vigorous pursuit of the private action be delayed.”-43

d. “[T]he ‘doctrine of primary jurisdiction,’ serves to ‘guide the court in determining whether a court or an agency should take initial action.’”-43

e. “’[E]xhaustion of administrative remedies,’ concerns the timing of judicial review of administrative agency action.”-43

f. Davis, Administrative Law Text

(i) “The doctrine of primary jurisdiction . . . determines whether the court or the agency should make the initial decision . . . . The doctrine . . . does not necessarily allocate power between courts and agencies, for it governs only the question of whether court or agency will initially decide a particular issue, not the question whether the court or agency will finally decide the issue.”-44

(ii) “The very purpose of providing either an exclusive or an initial and preliminary administrative determination is to secure the administrative judgment either, in the one case, in substitution for judicial decision or, in the other, as foundation for, or perchance to make unnecessary, later judicial proceedings.”-44

(iii) “The principal reason behind the doctrine is recognition of the need for orderly and sensible coordination of the work of agencies and of courts.”-44

g. Notes and questions

(i) “The doctrine of primary jurisdiction vests discretion in the court whether to dismiss the case or to stay proceedings awaiting administrative agency action.  Dismissal as opposed to a postponement may foreclose judicial action, as where a statute of limitations will run.”-44

(ii) “Texas & Pacific R. Co. v. Abilene Cotton Oil Co. . . . holding that an action asserting a common law claim for discriminatory rates charged by a common carrier should be stayed pending determination proceedings before the Interstate Commerce Commission.”-44

(iii) “Chicago Mercantile Exchange v. Deaktor . . . holding that actions charging the exchange with violating the Commodity Exchange Act and failure to enforce its own rules should be stayed pending completion of proceedings before the Commodities Exchange Commission.”-45

II. Introduction to Damages

A. Some Pervasive Ideas

1. The Reliance Interest in Contract Damages—Fuller & Perdue

a. “It is convenient to distinguish three principal purposes which may be pursued in awarding contract damages.”-48

b. “First, the plaintiff has in reliance on the promise of the defendant conferred some value on the defendant.  The defendant fails to perform his promise.  The court may force the defendant to disgorge the value he received from the plaintiff.  The object here may be termed the prevention of gain by the defaulting promisor at the expense of the promisee; more briefly, the prevention of unjust enrichment.  The interest protected may be called the restitution interest.”-48

c. “Secondly, the plaintiff has in reliance on the promise of the defendant changed his position. . . . We may award damages to the plaintiff for the purpose of undoing the harm which his reliance on the defendant’s promise has caused him.  Our object is to put him in as good a position as he was in before the promise was made.  The interest protected in this case may be called the reliance interest.”-48

d. “Thirdly, . . . we may seek to give the promisee the value of the expectancy which the promise created.  We may in a suit for specific performance actually compel the defendant to render the promised performance to the plaintiff, or, in a suit for damages, we may make the defendant pay the money value of this performance.  Here our object is to put the plaintiff in as good a position as he would have occupied had the defendant performed his promise.  The interest protected in this case we may call the expectation interest.”-48

2. Legal Remedies for Breach of Contract—Farnsworth

a. “[C]ourts in this country, as in most of the rest of the world, expressly reject the notion that remedies for breach of contract have punishment as a goal, and with rare exceptions, refuse to grant ‘punitive damages’ for breach of contract.”-50

b. “In its essential design, however, our system of remedies for breach of contract is one of strict liability and not of liability based on fault, and this would be a strange design indeed if it were a system directed at the compulsion of promisors.”-50

c. “Our system, then, is not directed at compulsion of promisors to prevent breach; rather, it is aimed at relief to promisees to redress breach.”-50

d. “The principal object of the system, once breach has occurred, is to put the promisee in the position in which he would have been had the promise been performed, i.e., had there been no breach.  This is accomplished by giving the promisee relief based on the disappointment in his expectation, as measured by the net gain that he would have enjoyed had the promise been performed, or, as it is often said, by giving him the ‘benefit of the bargain.’”-51

3. Economic Analysis of Law—Posner 

a. Notice how careful the law must be not to exceed compensatory damages if it doesn’t want to deter efficient breaches.”-54

4. Notes and Questions

a. “The Posner excerpt introduces the concept of ‘economic breach,’ that a party should be free to breach a contract when it is economically rational to do so and that contract law should not discourage ‘economic’ breaches by imposing punitive or other damages in excess of those necessary to compensate for the actual loss caused by the breach.”-55

5. The Law of Torts—Prosser & Keeton et al.

a. “Contract liability is imposed by the law for the protection of a single, limited interest, that of having the promises of others performed.  Quasi-contractual liability is created for the prevention of unjust enrichment of one person at the expense of another, and the restitution of benefits which in good conscience belong to the plaintiff.  The criminal law is concerned with the protection of interests common to the public at large, as they are represented by the entity which we call the stage; often it accomplishes its ends by exacting a penalty from the wrongdoer.  There remains a body of law which is directed toward the compensation of individuals, rather than the public, for losses which they have suffered within the scope of their legally recognized interests generally, rather than one interest only, where the law considers that compensation is required.  This is the law of torts.”-56

b. “It is sometimes said that compensation for losses is the primary function of tort law and the primary factor influencing its development.  It is perhaps more accurate to describe the primary function as one of determining when compensation is to be required.”-57

c. “Another factor courts have considered in weighing the interests before them is the relative ability of the respective parties to bear a loss which must necessarily fall upon one or the other, at least initially.”-57

d. “[I]t is a matter of their capacity to avoid the loss, or to absorb it, or to pass it along and distribute it in smaller portions among a larger group.”-57

e. “The ‘prophylactic’ factor of preventing future harm has been quite important in the field of torts.  The courts are concerned not only with compensation of the victim, but with admonition of the wrongdoer.”-58\

f. “To the extent that punitive damages are given, . . . both prevention and retaliation become accepted objects of the administration of the law of torts.”-58

6. The Law of Torts—Harper, James, & Gray

a. “The cardinal principle of damages in Anglo-American law is that of compensation for the injury caused to plaintiff by defendant’s breach of duty.  There are other traditional strains.  Where the injury is intended, or involves a wrong more flagrant than negligence, exemplary or punitive damages are sometimes allowed (in addition to compensatory damages) for the purpose of deterrence, and perhaps for vindication also.  Where the cause of action is complete without a showing of actual damage (as for breach of contract, assault and battery, or trespass to land), then nominal damages may be awarded even when the proof shows no actual damages.”-59

b. “What then is compensation?  The primary notion is that of repairing plaintiff’s injury or of making him whole as nearly as that may be done by an award of money.  The ‘remedy [should] be commensurate to the injury sustained.’  ‘[W]hoever does an injury to another is liable in damages to the extent of that injury.’”-59

B. Specific v. Substitutional Relief

1. “In Anglo-American law, . . . money damages is the dominant remedy for breach of contract.  Specific performance is an equitable remedy, and its availability is severely restricted by the necessity of meeting the traditional prerequisite of equitable relief—a showing that the available legal remedies would be inadequate.  As a practical matter, this most often means that if the contracted-for performance is available from any other source, specific performance will be denied and plaintiff will have to settle for money damages.  (The traditional exception has been contracts for the sale of land, since the courts have assumed that any parcel of land is unique and thus that an adequate substitute could not be obtained.)”-61

2. The Case for Specific Performance—Schwartz

a. There are 3 main reasons why specific performance is not routinely available: “First, the law’s commitment to the compensation goal may be less than complete; restricting specific performance may reflect an inarticulate reluctance to pursue the compensation goal fully.  Second, damages may generally be full compensatory.  In that event, expanding the availability of specific performance would create opportunities for promisees to exploit promisors by threatening to compel, or actually compelling, performance, without furthering the compensation goal.  The third explanation is that concerns of efficiency or liberty may justify restricting specific performance, despite its greater accuracy; specific performance might generate higher transaction costs than the damage remedy, or interfere more with the liberty interests of promisors.”-62

b. “If specific performance is the appropriate remedy in such cases, there are three reasons why it should be routinely available.  The first reason is that in many cases damages actually are undercompensatory.”-63

c. “Second, promisees have economic incentives to sue for damages when damages are likely to be full compensatory.”-63

d. “The third reason why courts should permit promisees to elect routinely the remedy of specific performance is that promisees possess better information than courts as to both the adequacy of damages and the difficulties of coercing performance.”-64

C. The Major Limitations on Damages Recoveries

1. “Here we explore the requirements of foreseeability, certainty, and mitigation as they operate to limit the recoveries available to plaintiffs.”-64

2. Foreseeability

Hadley v. Baxendale—Ct. of Exchequer, 1854

Issue: Whether the D carrier may be held liable for the damages for loss of profits incurred by the P as a result of the D’s negligence in failing to promptly deliver a broken crank shaft, where the potential for damages for loss of profits was unknown to the D at the time of contract formation? NO

Holding: “[T]he loss of profits here cannot reasonably be considered such a consequence of the breach of contract as could have been fairly and reasonably contemplated by both the parties when they made this contract.”-67

Rule: When both parties fully understand the probable consequences arising from a breach of contract at the time that the contract was made, the breaching party will be liable for those damages that may have been reasonably contemplated as being a probable result of such a breach.  When both parties do not fully understand the probable consequences arising from a breach of contract at the time the contract was made, the breaching party is liable only for those damages naturally arising from the breach.
a. Notes

(i) “General damages are those within Baron Alderson’s first rule, damages that arise naturally and regularly from breach of the type of contract in question.  Special damages are those that arise from special circumstances in the particular situation, and are the type of damages to which the ‘second rule’ of Hadley v. Baxendale applies.”-67

(ii) “The Uniform Commercial Code uses the term ‘consequential’ damages rather than special damages.  See U.C.C. § 2-715.”-67

(iii) “[A]ll contract damages must be foreseeable.”-67

(iv) “One practical consequence of the distinction between general and special damages is that in many jurisdictions special damages must be specifically pleaded while general damages claims need not be.”-67

Spang Industries, Inc. Fort Pitt Bridge Div. v. Aetna Casualty & Surety Co.—2d Cir., 1975

Issue: Whether the P was justified in breaching the contract with the D by delivering the steel beyond the agreed upon delivery date because, at the time of contract formation, the P was justifiably under the impression that the steel would not be needed until 1971, where the parties later mutually agreed to a delivery date in June of 1970? NO

Whether the damages incurred by the D were special or consequential because they did not naturally flow from the breach? NO

Rule: “[W]hen the parties enter into a contract which, by its terms provides that the time of performance is to be fixed at a later date, the knowledge of the consequences of a failure to perform is to be imputed to the defaulting party as of the time the parties agreed upon the date of performance.”
“[A] court of law may deny damages for unusual consequences where the defendant was not aware when he entered into the contract how serious an injury would result from its breach.”-72

b. Notes and Questions

(i) “One of the important functions of the foreseeability requirement, and most other limitations on damages recoveries, is to provide a vehicle for judicial control of the jury.”-72

(ii) “The foreseeability requirement . . . permits the court to remove various damages claims from the jury’s purview by determining that particular losses were not foreseeable.”-72

c. Foreseeability and the Tacit Agreement Test

(i) “Some courts went beyond Hadley v. Baxendale, imposing an additional foreseeability requirement that has been termed the ‘tacit agreement’ test . . . . Those decisions required that plaintiff must prove not only that defendant, at the time of contracting, had reason to foresee the possibility of the type of loss that actually resulted, but also that the defendant have ‘tacitly agreed’ to assume liability for such loss.”-73

(ii) In Lamkins v. International Harvester Co., the Arkansas Supreme Court held that “in order to render a seller liable to the buyer for special or consequential damages arising from delay in delivering the article of sale it is necessary that at or before the time of the making of the contract of sale he knew of the special circumstances which would expose the buyer to special damages by reason of the delay in delivery, and that such seller at least tacitly consented to assume the particular risks arising from such delay.”-73

(iii) “The Uniform Commercial Code rejects the tacit agreement concept in section 2-715(2) and the accompanying comments.”-74

(iv) “The Second Restatement of Contracts follows the Code in rejecting the tacit agreement test.  Restatement (Second) of Contracts § 351 and comment a (1981).”-76

d. Notes and questions

(i) “While the Second Restatement basically adopts the Hadley v. Baxendale concept of foreseeability and rejects the tacit agreement test, the Second Restatement contains a new provision indicating that a court may limit damages for a foreseeable loss ‘if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation.’  Restatement (Second) of Contracts § 351 and comment f (1981).”-76

e. Foreseeability and Tort Law

(i) “While foreseeability has been a ‘fixed star’ in contract law ever since Hadley v. Baxendale, its place in the law of tort has been much less secure.  When foreseeability does appear in tort decisions, it often is in quasi-disguise, under the broad and amorphous rubric of proximate cause.”-77

(ii) “The most obvious example of this rejection is the ‘egg-shell’ theory of liability: defendant must take the plaintiff as she finds her, and will not be able to reduce or avoid liability by claiming that plaintiff’s unforeseeable pre-existing condition made her unusually susceptible to injury or increased the seriousness of the injury beyond that which was foreseeable.”-77

(iii) In Palsgraf v. Long Island Railroad, the court held that “a duty is owed only to those who might foreseeably be harmed by the negligent act—and, since the railroad employees had no reason to know that the passenger was carrying fireworks, or anything else that might injure someone so distant, Mrs. Palsgraf was outside the scope of their duty of care.”-78

(iv) “In re Polemis and Furness, Withy & Co. . . . is frequently cited for the proposition that the foreseeability of the nature or circumstances of the loss is irrelevant; once defendant is negligent, she is liable for all of the losses ‘directly resulting’ from her acts . . . . Lord Scrutton stated that once a reasonable person would foresee that an act would cause any injury, the act is negligent and the defendant is liable for all the direct results of that negligent act.”-78

(v) In Overseas Tankship (U.K.) Ltd. v. Morts Dock & Engineering Co., Ltd. (Wagon Mound I), . . . [t]he Privy Council explicitly rejected Polemis and instead opined that liability should obtain only for the foreseeable consequences of a negligent act.”-78

(vi) “Wagon Mound II was brought by a different plaintiff but concerned the same incident that was the subject of Wagon Mound I.  In the second case the Privy Council . . . concluded that a reasonable person in the position of the ship’s engineer could have foreseen the possibility that, at least in very exceptional circumstances, the release of oil from the ship might lead to a fire.  Then the Council held that, since the oil spill could have been prevented easily and without substantial cost, defendant was liable for the loss caused by the fire.”-79

Petition of Kinsman Transit Co.—2d Cir., 1964

Issue: Whether liability for damages suffered by parties affected by a chain of events ultimately caused by the D’s negligent failure to secure a ship may be sustained where the possibility of such damages was reasonably foreseeable, though the exact nature and extent of the damages was not? YES

Rule: “[T]he defendant takes the plaintiff as he finds him and will be responsible for the full extent of the injury even though a latent susceptibility of the plaintiff renders this far more serious than could reasonably have been anticipated.”-82

“[W]here, as here, the damages resulted from the same physical forces whose existence required the exercise of greater care than was displayed and were of the same general sort that was expectable, unforeseeability of the exact developments and of the extent of the loss will not limit liability.”-83

f. Notes and questions

(i) “Most American decisions purport to espouse the Polemis position that, once defendant owes plaintiff a duty of care, defendant is liable for all of the direct consequences of her negligence, foreseeable and unforeseeable.  This position also appears, with one escape clause, in section 435 of the Restatement (Second) of Torts.”-85

3. Certainty

Evergreen Amusement Corp. v. Milstead—Ct. of App. of Md., 1955

Issue: Whether the owner of a drive-in movie theater not yet constructed, may recover damages for loss of profits resulting from a contractor’s delay in constructing the theater, in breach of a written contract? NO

Holding: “We think the court was right in basing the damages for delay in the completion of the site on fair rental value and the actual monetary losses incurred.”-87

Rule: “[L]oss of profits from a business which has not gone into operation may not be recovered because they are merely speculative and incapable of being ascertained with the requisite degree of certainty.”-86

a. Notes and questions

(i) “In Wash-Bowl, Inc. v. Wroton, . . . plaintiff had obtained a $10,000 judgment for lost profits after defendant had breached an agreement by refusing to permit plaintiff to locate his laundromat in a particular shopping center.  Plaintiff’s primary proof on damages was evidence of the profits of another laundromat operated by another individual.  The judgment was reversed on certainty grounds: plaintiff’s own laundromat never opened, and plaintiff had no prior experience in the laundromat business.”-88

(ii) “In Petty v. Weyerhaeuser Co., . . . [t]he trial court entered a judgment of $100,000 for damage to the business during 1975, 1976, and 1977.  The award apparently was calculated by determining that plaintiff had had a 7% increase in business during the first three months of operation (before the defective flooring became a problem), and by assuming that revenues would have increased at a 7% annual rate over the next three years.  The judgment was affirmed.”-88

(iii) “In Cork Associates, Inc. v. Warnick, . . . [t]he court affirmed a $57,000 lost profit award (plaintiff had sought $100,000) based on evidence that plaintiff was experienced in the business, that another similar plant operated by plaintiff in a different state had earned substantial profits during the period in question, and that the new plant had earned substantial profits during its first year of actual operation.”-89

(iv) “Some courts state that the certainty requirement is less stringent when the fact of loss is clearly established and uncertainty exists only with respect to the amount of loss.”-90

Grayson v. Irvmar Realty Corp.—S. Ct. of N.Y., App. Div., 1959

Issue: Whether “the [trial] court, in permitting the jury to award substantial damages for the impairment or frustration of [the plaintiff’s] inchoate operatic career, committed error”? YES

Holding: “[I]n the light of the proper distinctions, the jury’s award of $50,000 was grossly excessive.”-91

Rule: “There is no dispute that one tortiously injured may recover damages based upon the impairment of future earning capacity.  There is also no dispute that the assessment of damages may be based upon future probabilities and is not confined to actual earnings prior to the accident.”-91 

“The jury is not to assess within the limits of wishful thinking but is to assess the genuine potentialities, although not yet realized, as evidenced by objective circumstances.”-93

b. Notes

(i) “Grayson moves a step beyond this all or nothing approach by recognizing that any prediction of future losses involves uncertainty and by stating that those uncertainties should be considered explicitly in arriving at a damages award.”-93

McKellips v. Saint Francis Hospital, Inc.—S. Ct. of Okla., 1987

Issue: “In a medical malpractice action under Oklahoma law, absent evidence that the patient more likely than not would have survived with proper treatment, may a plaintiff establish causation under the loss of chance doctrine by presenting evidence that the alleged negligence lessened the chance of survival?” YES

“If the loss of chance doctrine is recognized in Oklahoma, is expert testimony that ‘unquestionably’ [the deceased’s] chances would have been significantly improved’ sufficient under that doctrine to create a question for the jury, notwithstanding the expert cannot quantify the increased chance of survival?” YES

Holding: “Today’s pronouncement adopts the loss of chance doctrine in Oklahoma in a limited type of medical malpractice case where the duty breached was one imposed to prevent the type of harm which a patient ultimately sustains and because of the inherent nature of such a case a plaintiff is unable to produce evidence of causation sufficient to meet the traditional rule of causation.”-98

“[W]e hold percentage probability is not required.”-99

“[T]estimony that ‘unquestionably [the deceased’s] chances would have been significantly improved’ is sufficient to take the case to the jury even in the absence of testimony which quantifies the increased chance of survival.”-99

Rule: “We think in those situations where a health care provider deprives a patient of a significant chance for recovery by negligently failing to provide medical treatment, the health care professional should not be allowed to come in after the fact and allege that the result was inevitable inasmuch as that person put the patient’s chance beyond the possibility of realization.”-98

“The jury would be required to determine whether the increase in risk under the circumstances was more likely than not a substantial factor in causing the harm.”-99

“[S]tatistical data relating to the extent of the decedent’s chance of survival is necessary in determining the amount of damages recoverable after liability is shown.”-100

“Facts relevant to the particular patient should also be weighed in determining the net reduced figure used to represent the patient’s loss of survival chance attributable to the defendant’s negligence.”-100

If “the patient originally had a 40% chance of cure and the physician’s negligence reduced the chance of cure to 25%, . . . 15% represents the patient’s loss of survival.  If the total amount of damages proved by the evidence is $500,000, the damages caused by defendant is 15% x $500,000 or $75,000.”-101

“In summary, we hold in medical malpractice cases involving the loss of a less than even chance of recovery or survival where the plaintiff shows that the defendant’s conduct caused a substantial reduction of the patient’s chance of recovery or survival, irrespective of statistical evidence, the question of proximate cause is for the jury.  We further hold if a jury determines the defendant’s negligence is the proximate cause of the patient’s injury, the defendant is liable for only those damages proximately caused by his negligence which aggravated a pre-existing condition.”-101

4. Avoidable Consequences

Zimmerman v. Ausland—S. Ct. of Ore., 1973

Issue: Whether the trial court erred in submitting to the jury the issue whether P sustained a permanent injury where the evidence regarding the issue, in particular the question of the necessity of surgery, were in dispute? NO

Whether, upon the evidence presented, the jury could properly find that the P sustained a permanent injury? YES

Holding: “[U]nder the facts and circumstances of this case the evidence supporting defendant’s contention that plaintiff was required to submit to surgery upon her knee and the related contention that, for failure to do so, she is barred from claiming damages for a permanent injury to her knee, were not so clear and conclusive as to make it proper for the court to decide those questions in this case as a matter of law.”-106

“[W]e also hold that testimony was offered by plaintiff from which, if believed by the jury, it could properly find that plaintiff has suffered a permanent injury, and one which interferes with her normal and usual activities, including those relating to her work as a substitute teacher.”-106

Rule: “It is well established that the plaintiff in a personal injury case cannot claim damages for what would otherwise be a permanent injury if the permanency of the injury could have been avoided by submitting to treatment by a physician, including possible surgery, when a reasonable person would do so under the same circumstances.”-104

“[D]efendant has the burden of proving that plaintiff unreasonably failed to mitigate her damages by submission to surgery.”-104

“[T]he test to be applied in determining whether a plaintiff has unreasonably failed or refused to mitigate his damages by submitting to a surgical operation is whether, under the circumstances of the particular case, an ordinarily prudent person would do so, i.e., the duty to exercise reasonable care under the circumstances.”-105

a. Notes

(i) In Green v. Smith, the P sued the D for losses suffered as a result of a damaged irrigation pipeline that precluded the P from harvesting its nursery trees.  P attempted to mitigate the problem by installing his own irrigation device, but he still suffered losses.  The trial court held that the P could have done a better job with the irrigation.  The court of appeals in California reversed, holding that the avoidable consequences doctrine “does not require the injured party to take measures which are unreasonable or impractical or which would invoke expenditures disproportionate to the loss sought to be avoided or which may be beyond his financial means. . . . The reasonableness of the efforts of the injured party must be judged in the light of the situation confronting him at the time the loss was threatened and not by the judgment of hindsight.”-107

(ii) “One of the major contexts in which tort law wrestles with the concept of mitigation of damages is through application of the collateral source rule: to what extent may defendant have her damages liability reduced because of payments or benefits plaintiff receives from an independent source such as insurance or some government benefit program?” 

(iii) “It . . . is generally held that the defendant has the burden to show that the plaintiff has not acted reasonably to mitigate damages. . . . The mitigation principle operates affirmatively as well as negatively: plaintiff may recover costs reasonably incurred in efforts to minimize damages.”-107

(iv) “The traditional phrase ‘duty to mitigate’ is somewhat flawed. . . . [T]he only effect of a failure to mitigate is that plaintiff is unable to recover for those losses that could reasonably have been avoided.”-107

D. Agreed Remedies

1. “The difficulties of establishing the losses caused by breach, particularly the obstacles created for plaintiffs by the foreseeability and certainty requirements, have made agreed remedy (or liquidated damages) provisions increasingly attractive in recent years.”-108

2. “While liquidated damages provisions are still most prevalent in construction contracts, where the difficulties of establishing the loss actually caused an owner by delay in completing a project are obvious, such provisions now will be found in a wide variety of contracts.”-109

3. The Second Restatement of Contracts, § 356(1), “abandons the two-pronged test of the original Restatement in favor of a balancing approach: ‘Damages for breach by either party may be liquidated in the agreement but only at an amount that is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.  A term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty.’”-109

4. “In Southwest Engineering Co. v. United States, . . . [where in spite of a liquidated damages clause, the D claimed that the P suffered no real damages at the time of breach, the court held that] ‘We believe that the cases holding that the situation existing at the time of the contract is controlling in determining the reasonableness of liquidated damages are based upon sound reasoning and represent the weight of authority. . . . If in the course of subsequent developments, damages prove to be greater than those stipulated, the party entitled to damages is bound by the liquidated damage agreement.  It is not unfair to hold the contractor performing the work to such agreement if by reason of later developments damages prove to be less or nonexistent.  Each party by entering into such contractual provision took a calculated risk and is bound by reasonable contractual provisions pertaining to liquidated damages.’”-111

5. “In Norwalk Door Closer Co. v. Eagle Lock and Screw Co., . . . [the parties had a liquidated damages clause entitling the P to $100,000 in the event that the D went out of business, sold its assets, etc., but when the D did sell its assets, the new company reentered into the same agreement with the P, so P was in no way harmed, the court said:] ‘No provision in a contract for the payment of a fixed sum as damages, whether stipulated for as a penalty or as liquidated damages, will be enforced in a case where the court sees that no damage has been sustained. . . . To enforce [such an agreement] would amount in reality to the infliction of a penalty.’”-111-12

E. Punitive and Nonpecuniary Damages: Further on the Interrelationship of Tort and Contract

1. Punitive Damages in Tort Actions

Wangen v. Ford Motor Co.—S. Ct. of Wis., 1980

Issue: Whether “punitive damages are recoverable in a product liability suit based on negligence or strict liability in tort (sometimes referred to as strict products liability)”? YES

Whether the P’s complaint “pleads facts sufficient to support a claim for punitive damages”? YES

Holding: “We conclude that the complaint alleges facts sufficient to state a claim for punitive damages in a product liability action predicated on negligence or strict liability.”-121

Rule: “It is sufficient if the injured party shows a reckless indifference to or disregard of the rights of others on the part of the wrongdoer. . . . We shall sometimes use the term ‘outrageous’ in this opinion as an abbreviation for the type of conduct which justifies the imposition of punitive damages.”-115

“We hold that punitive damages are recoverable in a product liability suit if there is proof that the defendant’s conduct was ‘outrageous.’”-115

“Even if the jury is satisfied to a reasonable certainty by evidence that is clear, satisfactory and convincing that the defendant’s conduct was ‘outrageous,’ in Wisconsin, the jury need not award punitive damages.  Plaintiff is not entitled to punitive damages as a matter of right. . . . The jury’s refusal to award punitive damages is not reviewable.  The amount awarded can never be unreasonably low.”-120
a. Ellis, Fairness and Efficiency in the Law of Punitive Damages

(i) “Although a number of objectives have been suggested for punitive damages, only two survive scrutiny: retribution and deterrence.  Retribution implies dessert, which is controlled by the broader principle of fairness.  Deterrence seeks to provide a better state of the world through efficient means.”-122

(ii) “The vagueness of the criteria for determining punitive damage liability and the attendant discretion accorded to juries extend liability far beyond that justified by fairness.  Notice of activities that will be punished is obscured, and juries are left free to exercise biases and indulge in wealth redistribution.”-122

(iii) “Redistributional tendencies . . . are reinforced, biases countenanced, and disproportional punishments encouraged.”-122

b. Notes

(i) “Most recent decisions have joined with Wangen in holding that the mere fact that a large number of potential plaintiffs were affected by defendant’s actions does not preclude the plaintiffs from seeking punitive damages.”

F. Punitive Damages for Breach of Contract

1. “In contract actions, unlike in tort, the courts traditionally were most reluctant to award punitive damages, and the First Restatement flatly prohibited the recovery of punitive damages in contract."-131

2. “The first and still most widely accepted exception to that rule is that courts frequently will grant punitive damages when the breach of contract amounts independently to a tort for which the assessment of punitive damages would be appropriate under tort law.”-131 

3. “The Second Restatement [§ 355 provides:] ‘Punitive damages are not recoverable for a breach of contract unless the conduct constituting the breach is also a tort for which punitive damages are recoverable.’”-132 

Hibschman Pontiac, Inc. v. Batchelor—S. Ct. of Ind., 1977

Issue: Whether the trial court erred in permitting the issue of punitive damages to go to the jury where the defendant was accused of breach of contract and oppressive conduct with regard to the failure to repair a used automobile? NO

Whether the jury’s punitive damage award of $15000 is excessive as a matter of law? YES

Holding: “[T]here was probative evidence supporting the claim for punitive damages.  The trial court did not err in denying a directed verdict as to that issue.”-134

“In the case at bar, although it was within the province of the jury to assess punitive damages, the amount in this case is so high as to violate the ‘first blush’ rule as set out in City of Indianapolis v. Stokes.”-134

Rule: “Where the conduct of a party, in breaching his contract, independently establishes the elements of a common law tort, punitive damages may be awarded for the tort.”-133

“Punitive damages may be awarded in addition to compensatory damages ‘whenever the elements of fraud, malice, gross negligence or oppression mingle in the controvery.’”-133

“Further, where a separate tort accompanies the breach or the elements of tort mingle with the breach, it must appear that the public interest will be served by the deterrent effect of the punitive damages.”

a. Notes

(i) “Punitive damages have . . . been awarded in many jurisdictions for ‘promissory fraud’ on a showing that a contractual promise was made without the present intent to perform.”-135

(ii) “This doctrine flows from the independent tort cases and recognizes that a representation concerning one’s present state of mind or intention is as much a representation of fact as is a representation concerning the balance in one’s bank account.”-135

Egan v. Mutual of Omaha Ins. Co.—S. Ct. of Cal., 1979

Issue: Whether the trial court erred in directing a verdict against the defendants for breach of the covenant of good faith and fair dealing for failing to properly investigate the P’s injuries? NO

Whether there exists sufficient evidence to support the jury’s decision to assess punitive damages against the D? YES

Whether the amount of the $5 million punitive damages award is excessive as a matter of law? YES

Holding: “[T]he trial court correctly instructed the jury that a breach of the implied covenant of good faith and fair dealing was established.”-138

“A brief analysis of the record convinces us that substantial evidence supports the jury’s decision to assess punitive damages.”-138

“[W]e conclude that in these circumstances the punitive damage award against Mutual must be deemed the result of passion and prejudice on the part of the jurors and excessive as a matter of law.”

Rule: “[A]n insurer may breach the covenant of good faith and fair dealing when it fails to properly investigate its insured’s claim.”-137

“’When the insurer unreasonably and in bad faith withholds payment of the claim of its insured, it is subject to liability in tort.’  For the insurer to fulfill its obligation not to impair the right of the insured to receive the benefits of the agreement, it again must give at least as much consideration to the latter’s interests as it does to its own.”-137

b. Notes

(i) “Over the past decade, the most significant expansion in liability for punitive damages for breach of contract has occurred in cases involving allegedly unjustified breaches by insurance companies.  Courts in many jurisdictions have adopted the California rationale that insurance companies have a basic duty of good faith and fair dealing in handling their insureds’ claims, and that at least some violations of that duty amount to a ‘tort’ that can support an award of punitive damages.”-140

(ii) “Relying in part on decisions involving punitive damages in tort actions, some courts have announced a clear and convincing evidence standard for punitive damage claims arising in contract situations.”-140

Seaman’s Direct Buying Service, Inc. v. Standard Oil Co. of Cal.—S. Ct. of Cal., 1984

Issue: “[W]hether, and under what circumstances, a breach of the implied covenant of good faith and fair dealing in a commercial contract may give rise to an action in tort”? YES

Holding: “Since Standard’s denial of the existence of a binding contract would not have been tortious if made in good faith, the trial court erred in failing to so instruct the jury.”-144

Rule: “It is sufficient to recognize that a party to a contract may incur tort remedies when, in addition to breaching the contract, it seeks to shield itself from liability by denying, in bad faith and without probable cause, that the contract exists.”-143

c. Notes

(i) “[S]ome California decisions have . . . approved punitive damage awards for bad faith breach of employment contracts.”-148

(ii) “Most of the decisions in other jurisdictions granting punitive damages for breach of employment contracts, however, have involved ‘retaliatory’ discharges in which the firing of the employee was deemed to interfere with important public policies not directly arising from the employment contract.”-149

d. Sebert, Punitive and Nonpecuniary Damages in Actions Based Upon Contract: Toward Achieving the Objective of Full Compensation

(i) [T]he vast majority of recent decisions have refused to award punitive damages for bad faith breach outside the insurance cases.  This refusal creates a privileged class of contract plaintiffs—insurance contract plaintiffs—who, through access to punitive damages, are relatively assured of receiving full compensation for breach and have a decent chance for receiving a substantial windfall.  At the same time, the bulk of other contract plaintiffs almost certainly are relegated to receiving less than full compensation for their losses because they are denied punitive damages and have their damage recoveries measured by traditional contract damage principles.”-151

G. Nonpecuniary Damages in Contract Actions

1. Sebert, Punitive and Nonpecuniary Damages in Actions Based Upon Contract: Toward Achieving the Objective of Full Compensation

a. “Traditional contract law provides very limited opportunity for a plaintiff to recover for nonpecuniary loss that may result from contract breach, such as emotional distress, inconvenience, and annoyance.”-152

b. “Among the prime examples [of instances where punitive damages are awarded] are the death and burial cases, in which relatives who arrange for funeral services are likely to recover for emotional distress caused by a variety of contract breaches, from mishandling the body to providing a defective casket.  Failure to deliver promptly a message concerning the death of a relative or close friend has also been held to support an award of damages for emotional distress.  Another stylized category for which damages for mental suffering have regularly been awarded involves breach accompanied by public embarrassment or humiliation of the plaintiff, such as unjustified ejection of the plaintiff from a hotel, restaurant, or other public place.  Finally, damages for emotional distress are frequently given when the contract breach affects the plaintiff’s physical condition.  Thus, nonpecuniary loss awards are common when contracted-for medical procedures either are not performed or are performed improperly.”-153

c. “The Second Restatement of Contracts apparently seeks to preserve this traditional position.”-153

Chung v. Kaonohi Center Co.—S. Ct. of Ha., 1980

Issue: Whether “damages for emotional distress and disappointment can be awarded for breach of a commercial contract”? YES

Rule: “[W]here a contract is breached in a wanton or reckless manner as to result in a tortious injury, the aggrieved person is entitled to recover in tort.”-155

“[D]amages for emotional distress and disappointment may be recoverable when the relationship between the parties is based on a commercial contract.”-155

d. Notes

(i) “Many courts have relied on the foreseeability requirement in refusing to permit contract recovery for emotional distress other than in the traditional situations contemplated by the Restatement.”-156

(ii) “Some courts, while expressing possible willingness to consider damages for emotional distress in contracts involving personal interests, have refused to permit such damages if the contract is commercial in nature.”-156

(iii) “Recent decisions in some jurisdictions indicate a willingness to extend recovery for emotional distress beyond the traditional contexts recognized by the Restatement, but even the recent authorities are severely divided.”

H. Interest and Prejudgment Inflation

Hussey Range Div. of Copper Range Co. v. Lectromelt Furnace Div..—W.D. Penn., 1976

Issue: Whether “pre-judgment interest is recoverable under Pennsylvania law”? YES, but not in all circumstances.
Holding: “This recitation of facts shows that the damages in this case can in no way be characterized as a ‘definite sum.’  The court finds as fact and holds as a matter of law that interest should not be allowed on plaintiff’s claim.”-160
Rule: “[T]here are cases sounding in tort, and cases of unliquidated damages, where not only the principle on which the recovery is to be had is compensation, but where, also, the compensation can be measured by market value or other definite standard.  Such are cases of the unintentional conversion or destruction of property, etc.  Into those cases the element of time may enter as an important factor, and the plaintiff will not be fully compensated unless he receive not only the value of his property, but receive it, as nearly as may be, as of the date of his loss.  Hence it is that the jury may allow additional damages in the nature of interest for the lapse of time.  It is never interest as such, nor as a matter of right, but compensation for the delay, of which the rate of interest affords the fair legal measure.”-159

“While these principles are said to apply to actions sounding in tort, many of the cases including Marazzo itself involve the loss of use of property, albeit tortiously caused.  Logic does not inherently require separate rules where the loss of use of property or detention of damages results not from tort but from breach of contract.”-159

1. Notes

a. “Hussey illustrates the restrictive view that many courts traditionally have taken, in both contract and tort actions, toward the award of prejudgment interest (interest that would accrue from the time of the commission of the wrong until final judgment).”-161

b. “In contrast to the restrictive attitude that many courts have taken toward prejudgment interest, in most jurisdictions postjudgment interest is available as a matter of course.  In most states, postjudgment interest is normally awarded on all final judgments as a statutorily prescribed fixed rate.”-162

Anchorage Asphalt Paving Co. v. Lewis—S. Ct. of Alaska, 1981

Issue: Whether the trial court erred in awarding the D damages for the cost of re-paving the mobile home park in 1979, as opposed to 1970, when the breach occurred? NO

Whether the trial court erred in awarding the D prejudgment interest from 1970, the date when the original breach took place? YES

Whether the P is entitled to prejudgment interest on the $28,757.29 that the D still owes on the original paving contract? YES
Holding: “The award of damages at 1979 values suffices, in our view, to give Lewis what he initially bargained for, an acceptable paved road system.”-164

“[T]o calculate the cost of repair at 1979 values and award prejudgment interest on that from 1970 strikes us as an unwarranted and unjustifiable compounding of damages.”
“It is necessary to award [P] prejudgment interest on the $28,757.29 which [D] still owes on the paving contract. Prejudgment interest should be calculated from May 1970, when Lewis’ next payment was due until September 12, 1976, at six percent interest, and at eight per cent interest from then until the date of judgment.”-164
Rule: “[D]amages should be the reasonable cost of completion in accordance with the contract specifications.”-163

“As a general rule in contract actions, the date of breach affords the most appropriate time for valuing damages.  However, this is not a rule to be applied inflexibly when it undermines the remedial goals of a damage award.”-163

“Simply put, where inflation has eroded the time of breach monetary valuation of an injury to a fraction of what is required to remedy the plaintiff’s injury, then the time of breach rule may be regarded as inappropriate.”-163
“We believe that the better view is that there is no duty to take action simply to avoid an increase in costs due solely to inflation because such an increase is not a real increase in cost to the defendant, who will be paying the award with money which has also decreased in value.”-164

I. Attorneys’ Fees and Sanctions

1. Attorneys’ Fees: Introduction and Overview

a. “It has long been the practice in American courts, except in certain limited instances, not to permit a victorious plaintiff to recover attorneys’ fees or other costs of litigation from the defendant.  The American rule against fee shifting contrasts sharply with the English rule, which provides for ‘two-way’ fee shifting under which attorneys’ fees are normally awarded to the prevailing party (whether plaintiff or defendant) as a matter of course.”-167

b. “There are a number of exceptions to the American rule.  Courts in most jurisdictions will enforce a provision in a contract or negotiable instrument providing for the recovery of reasonable attorneys’ fees by a party successfully enforcing rights thereunder.”-167

c. “A number of judicially created exceptions to the American rule also exist.  First, the prohibition against recovery of attorney fees applies only with respect to fees incurred in the preparation, prosecution and settlement of the litigation in question.”-168

d. “Second, attorneys’ fees frequently are awarded against a party deemed guilty of bad faith conduct in the course of litigation, particularly when a party engages in dilatory tactics such as unnecessary and burdensome interrogatories, frequent unfounded objections or frequent introduction of irrelevant evidence or lines of inquiry at trial.”-168

e. “The third major exception to the American rule is the common fund or common benefit doctrine.  The original idea was that when plaintiff, by his litigation, creates or preserves a fund that will benefit a number of other persons plaintiff should be able to recover his attorneys’ fees out of that fund to prevent the other beneficiaries from being unjustly enriched as a result of plaintiff’s initiative.”-168

f. “A fourth exception is the private attorney general principle under which attorneys’ fees are awarded plaintiffs who successfully litigate cases that are thought to further substantial public policies.”-169

g. “[I]n Aleyska Pipeline Service Co. v. Wilderness Society, . . . the Court held that federal courts lacked jurisdiction to grant attorneys’ fees on the private attorney general basis absent express statutory authority.  Reacting to Aleyska, Congress in 1976 enacted the Civil Rights Attorney’s Fees Awards Act, 42 U.S.C. § 1988, to broaden significantly the availability of attorneys’ fees in actions under federal statutes.”-169

h. “Finally, in all the states and in the federal system there are numerous statutory exceptions to the American rule.”-169

2. Attorneys’ Fees: Entitlement and Measurement

a. “The Civil Rights Attorney’s Fees Awards Act of 1976 provides: ‘In any action or proceeding to enforce a provision of [sections 1981-83, 1985 and 1986 of this title], the court, in its discretion, may allow the prevailing party, other than the United States, a reasonable attorney’s fee as part of the costs.”-171

b. “The Third Circuit adopted the ‘lodestar’ approach . . . . [A] ‘lodestar’ fee ward is calculated by multiplying the amount of compensable time spent on the litigation by a reasonable hourly rate, and that lodestar could then be adjusted by the court to reflect a variety of factors, such as the complexity of the litigation and the quality of representation.”-171

c. “[T]he Fifth Circuit developed a . . . ‘factors’ approach under which the court is instructed to determine a reasonable fee by considering twelve factors that, according to the ABA Code of Professional Responsibility, should be considered by attorneys in setting their own fees.”-171

d. “In Hensley v. Eckerhart, . . . . the Court appeared to opt for beginning with a lodestar calculation, but it left room for adjusting that calculation while providing little guidance as to how those adjustments should be made.  It also directed the exclusion of time spent on ‘unrelated’ unsuccessful claims and (apparently) an unspecified reduction of the lodestar in the event of ‘limited success’ on related claims.”-172

e. “In Blum v. Stenson, . . . [w]riting for a unanimous Court, Justice Powell first rejected petitioner’s contention that attorneys’ fee awards should be based upon the cost of providing legal services rather than upon prevailing market rates. . . . The Court also rejected petitioner’s argument that an upward adjustment of the lodestar figure is never permissible, relying on the statement in Hensley that ‘in some cases of exceptional success an enhanced award may be justified.’ . . . On the other hand, the Court reversed the 50% adjustment in Blum on the ground that the plaintiff had failed to carry the burden of establishing that the increase was necessary to provide fair and reasonable compensation.”-173

f. “In City of Riverside v. Rivera, . . . a closely divided Supreme Court upheld a fee award of $245,456 to two attorneys who had won $33,350 for plaintiff in a section 1983 action against the city and its police department.  Justice Brennan, writing for himself and Justices Marshall, Blackmun and Stevens, rejected the city’s contention that, at least in cases resulting in money judgments, civil rights attorneys’ fee awards must be proportionate to the amount of damages that plaintiff recovers.”

Pennsylvania v. Delaware Valley Citizens’ Council for Clear Air—S. Ct., 1987

Issue: Whether “when a plaintiff prevails, its attorney should or may be awarded separate compensation for assuming the risk of not being paid”? NO

Holding: “[W]e are unconvinced that Congress intended the risk of losing a lawsuit to be an independent basis for increasing the amount of any otherwise reasonable fee for the time and effort expended in prevailing.”-179

“[W]e conclude that multipliers or other enhancement of a reasonable lodestar fee to compensate for assuming the risk of loss is impermissible under the usual fee-shifting statutes.”-180
Rule: “[P]ayment for the time and effort involved – the lodestar – is presumed to be the reasonable fee authorized by the statute, and enhancement for the risk of non-payment should be reserved for exceptional cases where the need and justification for such enhancement are readily apparent and are supported by evidence in the record and specific findings by the courts.”-181

“We deem it desirable and an appropriate application of the statute to hold that if the trial court specifically finds that there was a real risk of not prevailing . . . in the case, an upward adjustment of the lodestar may be made, but, as a general rule, in an amount no more than 1/3 of the lodestar.”-181

Clark v. City of Los Angeles—9th Cir., 1986

Issue: Whether the trial court erred in finding that the Ps were the prevailing parties within the meaning of § 1988 where they voluntarily dismissed the action prior to judgment? NO

Whether the trial court erred in failing to reduce the attorney fee awarded the P to reflect the “limited relief” obtained? NO

Whether the trial court erred in increasing the lodestar fee by a multiplier of 1.5 because of the degree of risk involved in the litigation? NO

Whether the trial court erred in failing to increase the attorney fee to account for inflation? NO

Whether the trial court erred in failing to award attorneys fees for the unsuccessful appeal? NO

Holding: “The district court’s finding that plaintiffs were prevailing parties is not clearly erroneous.”

“Based on our review of the record and of the district court’s detailed findings, we conclude that the court correctly found this to be one of the ‘rare’ and ‘exceptional’ cases in which an upward adjustment is justified.”-190

“There was no abuse of discretion in refusing to adjust the fee for inflation.”-191

“Accordingly, it was not an abuse of discretion for the district court to exclude these [appeals] hours when determining a reasonable fee in light of the results achieved.”-191

Rule: “Plaintiffs need not obtain formal relief in order to enjoy prevailing party status.  It is enough that plaintiffs received some of the benefit they sought in bringing the suit.”-188

“As the Supreme Court has held repeatedly, the ‘benchmark’ for the award of attorney’s fees is that the fee awarded must be ‘reasonable.’”-189

“[T]he Supreme Court has recognized that adjustments, both upward and downward, to the lodestar amount are sometimes appropriate, albeit in ‘rare’ and ‘exceptional’ cases.”-189

3. Notes

a. “In Palmer v. City of Chicago, . . . the court held that a plaintiff in a civil rights action who obtained a preliminary injunction that subsequently was reversed, and who received no other formal relief, was not a ‘prevailing party’ under section 1988 even if the defendants have since discontinued the allegedly unconstitutional conduct.”-192

4. Attorneys’ Fees: Professional Responsibility Issues

Evans v. Jeff D.—S. Ct., 1986

Issue: Whether “the Fees Act requires a district court to disapprove a stipulation seeking to settle a civil rights class action under Rule 23 when the offered relief equals or exceeds the probable outcome at trial but is expressly conditioned on waiver of statutory eligibility for attorneys’ fees”? NO

Holding: “[W]e are not persuaded that Congress has commanded that all such settlements must be rejected by the District Court.  Moreover, on the facts of record in this case, we are satisfied that the District Court did not abuse its discretion by approving the fee waiver.”-196-97

“We conclude . . . that it is not necessary to construe the Fees Act as embodying a general rule prohibiting settlements conditioned on the waiver of fees in order to be faithful to the purposes of that Act.”-198
Rule: Fee waivers are permissible under § 1988.

5. Offer of Judgment Devices

a. “Rule 68 of the FRCP provides: ‘At any time more than 10 days before trial begins, a party defending against a claim may serve upon the adverse party an offer to allow judgment to be taken against the defending party for the money or property or to the effect specified in the offer, with costs then accrued. . . . If the judgment finally obtained by the offeree is not more favorable than the offer, the offeree must pay the costs incurred after the making of the offer.’”-209

b. “In Marek v. Chesny, . . . an action under section 1988, the Supreme Court held that ‘costs’ in rule 68 include all costs properly awardable under the relevant substantive statute or other authority.  Thus, at least in civil rights actions under section 1983, the offer of judgment device of rule 68 would result not only in relieving a defendant from liability for attorneys’ fees incurred after defendant made an offer that was more favorable than the ultimate judgment, but also might result in plaintiffs’ being liable for attorneys’ fees that defendants incurred after plaintiff rejected such an offer.”-210

6. Sanctions Under Rule 11

a. “If punitive damages and attorneys’ fees were the two leading cottage industries of American litigation in the 1980s, it is fair to say that the imposition of sanctions upon attorneys for misconduct in the course of litigation is rapidly becoming the third.”-210

Eastway Construction Corp. v. City of New York—2d Cir., 1987

Issue: Whether the trial court erred in awarding attorneys’ fees to the D without considering the lodestar amount? NO

Whether the trial court’s $1000 attorneys’ fee award is unreasonably low? YES
Whether the trial court erred in failing to impose the attorneys’ fee award on both the P and the P’s counsel? YES

Holding: “We . . . conclude that the $1000 awarded by the District Judge must be revised upwards to the lowest point of permissible discretion.”-213

“[W]e have concluded that one half of the fee award should be imposed jointly and severally upon the plaintiffs and one half should be imposed upon plaintiffs’ counsel.  We also conclude that no other fees are to be awarded with respect to proceedings in either the District Court or this Court, and no appellate costs are to be awarded with respect to this appeal.”-214
Rule: “[H]owever we might weigh the competing considerations were we formulating Rule 11, the course of the law concerning the use of attorneys’ fees as one of an array of sanctions against frivolous litigation has recognized that a lodestar amount need not be routinely awarded.”-212

“[A] fee substantially less than the lodestar amount is permissible.”-213
III. Introduction to Equitable Remedies

A. The Influence of History 

1. The Story of Common Law and Chancery

a. “The person seeking the intervention of chancery was denied relief if guilty of unethical conduct in the transaction, a doctrine called ‘unclear hands.’  Chancery denied enforcement of unconscionable contracts.  A person who had led another to believe in the existence of a state of facts and to rely upon this belief so as to suffer some detriment if the state of facts was untrue was held to be ‘estopped’ to deny the existence of the state of facts.  Unreasonable delay in bringing a claim before chancery which prejudiced the defendant barred the claim because of the plaintiff’s ‘laches.’”-222

b. “Chancery did not impose the common law remedies of damages and return of real property and chattels.  It acted by injunction, a command to take or refrain from taking some action.”-222

c. “Enforcement of the court’s judgment devolved upon the sheriff.”-222

d. “Chancery courts decided broad ranging cases in actions for accounting, probate of estates, and administration of trusts.  Chancery developed its own rules of procedure, most notably the absence of a jury trial.”-222

e. “There thus existed in England two separate court systems.”-223

2. The Impact of the Distinction Between the Common Law Courts and Chancery on Modern Jurisprudence

a. “[A]s time went on in both Britain and the United States, courts acting in common law borrowed concepts from chancery, and courts acting in equity borrowed concepts from the common law.”-223

b. “Rules 1 and 2 of the Federal Rules of Civil Procedure, adopted in 1938, eliminated the distinction between law and equity jurisdiction in the federal courts.”-223

c. “Only a very few states continue to retain separate courts of law and equity.”-223

B. Interests Justifying an Equitable Remedy

1. The Property Rights/Personal Rights Dichotomy of Chancery

2. Bennett, Injunctive Protection of Personal Interests—A Factual Approach

3. Instrumental Considerations

Georgia High School Association v. Waddell—S. Ct. of Ga., 1981

Issue: Whether the trial court erred in holding that a football referee’s failure to comply with the rules of the game constituted a violation of equal protection, thereby entitling the Ps to equitable relief? Y

Holding: “[W]e find no denial of equal protection by the referee’s error here.”-228

“[C]ourts of equity in this state are without authority to review decisions of football referees because those decisions do not present judicial controversies.”-228

Rule: “[H]igh school football player[s] ha[ve] no right to participate in interscholastic sports and ha[ve] no protectable property interest which would give rise to a due process claim.”-228

Orloff v. Los Angeles Turf Club, Inc.—S. Ct. of Ca., 1947

Issue: Whether “Orloff’s personal interest in attending the horse races conducted by the Turf Club is one which should be protected by an equitable remedy”? YES

Holding: “The positive declaration of the personal right and the importance of its preservation together with the inadequacy of the remedy by way of damages and the $100 penalty furnish sufficient reason for injunctive relief.”-230

Rule: Violations of personal rights may give rise to equitable remedies.

a. Notes

(i) “The proposition that equity does not protect personal rights is now thoroughly discredited.  The interest of a father in retaining his surname as that of his child after divorce and remarriage of his former wife was protected by injunction in Mark v. Kahn.”-231

C. Inadequacy of Legal Remedies

1. “There is a consistently expressed limitation on the availability of equitable relief.  An equitable remedy is denied unless the claim is based upon substantive principle developed in equity (as in trusts or probate for example) or the case is one in which the claimant’s remedy at law is inadequate.”-233

Tamarind Lithography Workshop, Inc. v. Sanders—Ca. Ct. of App., 1983

Issue: Whether the jury’s damage award [of $25,000] adequately compensates Sanders, not only for injuries sustained as a result of the prior exhibitions of the film without Sanders’ credits, but also for future injuries which may be incurred as a result of any future exhibitions of the film without his credit”? NO

Holding: “[W]e find that the damages awarded raise an issue that justifies a judgment for specific performance.”234

Rule: “The availability of the remedy of specific performance is premised upon well established requisites.  These requisites include: a showing by plaintiff of: (1) the inadequacy of his legal remedy; (2) an underlying contract that is both reasonable and supported by adequate consideration; (3) the existence of a mutuality of remedies; (4) contractual terms which are sufficiently definite to enable the court to know what it is to enforce; and (5) a substantial similarity of the requested performance to that promised in the contract.”-235

“It has been held that failure to give an artist screen credit would constitute irreparable injury.”-235

Gerety v. Poitras—S. Ct. of Vt., 1966

Issue: Whether the P is entitled to the equitable relief of specific performance on a contract for the purchase of a home where the D promised to correct problems related with an underground spring? N

Holding: “The plaintiff’s main cause of action is of a legal nature and her available remedy is in a court of law for the recovery of damages.”-237

Rule: “Since the plaintiff seeks the special equitable remedy of specific performance, she has the burden to allege and demonstrate in the complaint why money damages will not furnish an adequate remedy.”-237

“Equity will not afford relief where there is a plain, adequate, and complete remedy at law.”-237

2. Notes

a. “Gerety v. Poitras represents the great weight of authority.  Specific performance of a contract is ordinarily denied unless special circumstances are present as for example where the property is unique so that an award of damages will not allow the promisee an adequate opportunity to obtain the promised consideration on the open market.”-238

D. Relief From Judgments on Equitable Grounds

Johnson v. North American Life and Casualty Co.—Ill. App. Ct., 1968

Issue: Whether the trial court erred in dismissing the P’s complaint for failure to state a claim where she sought to recover on insurance proceeds in which she had a vested interest? YES

Holding: “[W]e believe that the complaint does show the absence of a legal remedy.”-240

Rule: Where there is no cognizable legal remedy, equitable relief may be appropriate.

1. Notes

a. “Johnson is illustrative both of the requirement of inadequacy of a remedy at law as a prerequisite to equitable relief and the exception to this requirement where the claim is based upon substantive law historically developed in chancery.”-241

2. Laycock, Injunctions and the Irreparable Injury Rule

a. “In the first place, the [irreparable injury] rule has two formulations, and this occasionally causes a judge to think there are two requirements: that there be no adequate remedy at law and that the injury be irreparable. . . . ‘[I]rreparable injury’ should mean simply injury that cannot be repaired (remedied) at law.”

b. “Second, adequacy is a matter of degree, and the normal statement of the general rule does not specify how inadequate the legal remedy must be.  That question is left to a related rule – well settled but less well-known . . . [that] no legal remedy is adequate unless it is ‘as complete, practical and efficient as that which equity could afford.’”-241

E. Feasibility and Practicality of Equitable Remedies: Judicial Resource Limitations Upon the Award of an Equitable Remedy

1. “Where the court’s judgment at law awards damages or title to real or personal property, the court’s judgment terminates its involvement with the case for all practical purposes. . . . The judgment at law is in rem in the sense that it is not enforceable by contempt if the defendant fails to comply with its terms.”-245

2. “In contrast, equitable remedies are enforceable by the contempt power.  After trial and the rendering of its decree, the court may be asked by the prevailing party to punish the noncomplying defendant.”-245

3. Feasibility and Practicality

a. “First, the decree must be feasible and its enforcement practical.  Otherwise the decree is an idle act which wastes the resources of the court, and detracts from public acceptance of its power.”-246

b. “[I]f the defendant lacks the resources necessary for compliance, . . . any citation calling the defendant to account for failure to comply will be met with the successful defense of inability to comply.”-246

c. “Similarly, contempt will not work if the decree cannot be framed with sufficient specificity to place the defendant on notice of what is required to comply.”-246

d. “In Ryan v. Mutual Tontine Westminster Chambers Association, . . . a lease of a building required that the lessors provide a full-time resident porter who would perform duties specified in the lease.  The porter hired by the lessors did not do the job and moonlighted rather than being in full time residence.  Concluding that the threat of imprisonment would not feasibly coerce the lessors into hiring a porter who would do the job, the English chancery refused specific performance of the covenant in the lease.”-246

4. Judicial Resource Limitations

a. “Second, equitable relief may be denied where the call upon judicial resources incident to continued judicial participation in the case if a successful plaintiff seeks the court’s coercion by contempt is out of proportion to the importance of the interest protected by the decree.”-247

Grayson-Robinson Stores, Inc. v. Iris Construction Corp.—N.Y. Ct. of App., 1960

Issue: Whether the lower court correctly affirmed an arbitration award requiring specific performance of a contract to construct a building where the enforcement of the award would require extensive judicial supervision and control of performance? YES

Rule: “There is no hard and fast rule against applying the remedy of specific performance to such contracts, especially when the parties have by agreement provided for just that remedy.”-248

“There is no universal rule that courts of equity never will enforce a contract which requires some building to be done. . . . Clearly there is no binding rule that deprives equity of jurisdiction to order specific performance of a building contract.”-249

“The courts should follow a ‘liberal policy of promoting arbitration both to accord with the original intention of the parties and to ease current congestion of court calendars.”-249

F. Balance of Equities and Hardships

1. “Equitable remedies are the descendent of chancery, a court of conscience.  In reaching its decisions the court has discretion to consider the relative ethical position of the parties and the relative hardships to them that will result from granting or withholding a particular equitable remedy.  These considerations are generally treated under the rubric of the balance of equities or balance of hardships.”-254

Wroth and Another v. Tyler—Chancery Division, 1974

Issue: Whether the plaintiff purchasers are entitled to specific performance on a contract for the sale of a house where the defendant sellers were forced to withdraw their offer when the wife refused to consent to the sale? NO

Whether the plaintiff purchasers are entitled to monetary damages on a contract for the sale of a house where the defendant sellers were forced to withdraw their offer when the wife refused to consent to the sale? YES

Holding: “The plaintiffs are not entitled to an order for specific performance of the contract with vacant possession.”-255

“The plaintiffs are not entitled to an order for specific performance of the contract subject to the rights of occupation of the defendant’s wife, with damages or an abatement of the purchase price in respect thereof.”-255

“It followed therefore that the plaintiffs are entitled to damages of L 5,500 in substitution for a decree of specific performance.”-255

G. Unclean Hands

1. Justice Frankfurter, dissenting in Johnson v. Yellow Cab Transit Co., said that: “Of course ‘Equity does not demand that its suitors shall have led blameless lives’ . . . . But where the relief sought . . . is the very means, as is the case here, for completing an outlawed transaction a court of equity should withhold its aid and not become the promoter of wrongdoing. . . . ‘A question of public policy is presented – not a mere adjudication of adversary rights between the two parties. . . .’  The abstention which equity exercises, as it should here, under the short-hand phrase of the ‘clean hands doctrine’ is not due to any desire to punish a litigant for his uncleanliness. . . .  ‘The court protects itself.’”-258

2. “As the doctrine is generally expressed, unclean hands bars relief to the person who seeks intervention of equity to vindicate her rights in a transaction in which that person was herself guilty of some unethical conduct.”-258

New York Football Giants, Inc. v. Los Angeles Chargers Football Club, Inc.—5th Cir., 1961

Issue: Whether the trial court erred when it entered judgment for the Ds where the P agent violated an oral agreement with the D not to submit a contract by which the D agreed to play for the New York Giants? NO

Rule: “Any willful act concerning the cause of action which rightfully can be said to transgress equitable standards of conduct is sufficient cause for the invocation of the [unclean hands] maxim by the chancellor.”-260

“We think no party has the right thus to create problems by its devious and deceitful conduct and then approach a court of equity with a plea that the pretended status which it has foisted on the public be ignored and its rights be declared as if it had acted in good faith throughout.”-260

Republic Molding Corp. v. B.W. Photo Utilities—9th Cir., 1963

Issue: Whether “the district court erred in holding, in all three cases, that appellant’s unclean hands barred relief”? YES

Holding: “We . . . conclude that upon the present record it was error to dispose of these three cases upon the basis that Republic’s conduct amounted to unclean hands.”-263  

Rule: “[M]isconduct in the abstract, unrelated to the claim to which is asserted as a defense, does not constitute unclean hands.  The concept invoking the denial of relief is not intended to serve as punishment for extraneous transgressions, but instead is based upon ‘considerations that make for the advancement of right and justice.”-262

“What is material is not that the plaintiff’s hands are dirty, but that he dirtied them in acquiring the right he now asserts, or that the manner of dirtying renders inequitable the assertion of such rights against the defendant.”-262

“Further, the extent of actual harm caused by the conduct in question, either to the defendant or to the public interest is a highly relevant consideration.”-262

“[T]he court must weigh the substance of the right asserted by plaintiff against the transgression which, it is contended, serves to foreclose that right.  The relative extent of each party’s wrong upon the other and upon the public should be taken into account, and an equitable balance struck.”-262

Pinter v. Dahl.—S. Ct. 1988

Issue: Whether “the common law in pari delicto defense is available in a private action brought under § 12(1) of the Securities Act of 1933 . . . for the rescission of the sale of unregistered securities”? YES, but not in this case.

Whether “one must intend to confer a benefit on himself or a third party in order to qualify as a ‘seller’ within the meaning of § 12(1)”?

Rule: “The equitable defense of in pari delicto, which literally means ‘in equal fault,’ is rooted in the common law notion that a plaintiff’s recovery may be barred by his own wrongful conduct.”-267

“Contemporary courts have expanded the defense’s application to situations more closely analogous to those encompassed by the ‘unclean hands’ doctrine, where the plaintiff has participated ‘in some of the same sort of wrongdoing’ as the defendant.  In Perma Life, however, the Court concluded that this broadened construction is not appropriate in litigation arising under federal regulatory statutes.”-267

The Court in Bateman Eichler “held that the in pari delicto defense is available ‘only where (1) as a direct result of his own actions, the plaintiff bears at least substantially equal responsibility for the violations he seeks to redress, and (2) preclusion of suit would not significantly interfere with the effective enforcement of the securities laws and protection of the investing public.”-268

“[A] purchaser’s knowledge that the securities are unregistered cannot, by itself, constitute equal culpability, even where the investor is a sophisticated buyer who may not necessarily need the protection of the Securities Act.”-269

“Thus, the in pari delicto defense may defeat recovery in a § 12(1) action only where the plaintiff’s role in the offering or sale of nonexempted, unregistered securities is more as a promoter than as an investor.”-269

H. Estoppel and Laches

a. Estoppel

(i) “The doctrine of equitable estoppel, also referred to as ‘estoppel in pais,’ acts to prevent a party who has misrepresented a fact from denying his representations regarding that fact.  Unlike fraud, no scienter is required in estoppel.  The party estopped may full believe the represented fact to be true.  The representation may be express, by conduct, or by silence.  For equitable estoppel to apply, the recipient of the representation must have justifiably relied upon the fact asserted, and this reliance must substantially prejudice the party who relies.”

Mazer v. Jackson Ins. Agency.—S. Ct. of Ala. 1976

Issue: Whether developers who represent to landowners that at least 90% of them must approve the proposed use of a “buffer zone” near a new industrial park, based on an agreement with the municipal body in question, are estopped from developing the buffer zone in a manner inconsistent with the wishes of the landowners where the municipality revokes its agreement? YES

Holding: “We hold that the developers are estopped from developing the buffer zone in any manner inconsistent with the representations made and assurances given in the memorandum of August 15, 1955.”-271

Rule: “The purpose of equitable estoppel and promissory estoppel is to promote equity and justice in an individual case by preventing a party from asserting rights under a general technical rule of law when his own conduct renders the assertion of such rights contrary to equity and good conscience.”

“Equitable estoppel is ‘based upon the ground of public policy and good faith, and is interposed to prevent injustice and to guard against fraud by denying to a person the right to repudiate his acts, admissions, or representations, when they have been relied on by persons to whom they were directed and whose conduct they were intended to and did influence.”-271

“An estoppel . . . has three important elements.  The actor, who usually must have knowledge of the true facts, communicates something in a misleading way, either by words, conduct or silence.  The other relies upon that communication.  And the other would be harmed materially if the actor is later permitted to assert any claim inconsistent with his earlier conduct.”-272

“An express promise is not necessary to establish a promissory estoppel.  It is sufficient that there be promissory elements which would lull the promisee into a false sense of security.”-273

b. Estoppel and the Statute of Frauds

(i) “The courts are not consistent in application of equitable estoppel.  This inconsistency is illustrated in the application of equitable estoppel against a statute of frauds defense to an employment contract.”-274

(ii) “In Pursell v. Wolverine-Pentronix, Inc., . . . an employee relinquished his prior employment, and his corresponding retirement benefits, after the defendant orally agreed to hire the employee at a new job until the employee was 65 and to provide retirement benefits.  The employer then fired the employee before the employee was 65.  The Court held the employee’s losses of prior employment and retirement benefits were sufficient injury to the plaintiff employee so as to equitably estop the defendant employer from pleading the statute of frauds.”

(iii) “However, the court in McLaughlin v. Ford Motor Co., . . . held that relinquishment of prior employment alone is part of the risk that an employee takes in accepting a new job and therefore does not equitably estop the defendant employer from pleading the statute of frauds.”-274

(iv) “The courts have also been inconsistent in determining if an employee’s change of residence, in reliance on an employer’s offer of employment, is sufficient to show unconscionable injury and consequently equitably estop the defendant employer from pleading the statute of frauds.”-274

c. Estoppel Against the Government

(i) “In Heckler v. Community Health Services of Crawford County, Inc., . . . the Supreme Court denied an equitable estoppel defense against the government, as it has in the past.  However, the Court added, ‘We are hesitant, when it is unnecessary to decide this case, to say that there are no cases in which the public interest in ensuring that the government can enforce the law free from estoppel might be outweighed by the countervailing interest of citizens in some minimum standard of decency, honor, and reliability in their dealings with their Government.’”-275

d. Laches

(i) “Closely related to equitable estoppel is the doctrine of laches.  Unreasonable delay in pursuing a claim in equity which prejudices the adversary will constitute a bar similar to the statute of limitations although the statute has not run on the claim.”-276

Environmental Defense Fund, Inc., Louisville and Nashville R.R. v. Alexander—5th Cir., 1980
Issue: Whether the trial court erred in holding that the P’s claim was barred by the doctrine of laches where the lawsuit was not filed for over 10 years after the alleged injury, and the D spent a great deal of money in making the allegedly illegal improvements to the channel? NO

Holding: “We hold that laches was an appropriate defense, that the factual findings on which the district judge based his conclusions were supported by the record and that the legal principles he applied were correct.”-276

Rule: “[E]quitable remedies are not available if granting the remedy would be inequitable to the defendant because of the plaintiff’s long delay.”-276

“Today, three independent criteria must be met before laches can be invoked to bar litigation.  ‘The defendant must show: (1) a delay in asserting a right or claim; (2) that the delay was not excusable; and (3) that there was undue prejudice to the party against whom the claim is asserted.’  Whether laches bars an action in a given case depends upon the circumstances of that case and is a ‘question primarily addressed to the discretion of the trial court.’”-276

“Mere neglect to challenge action is not sufficient to establish laches in any case.”-277

“[T]he government must show that those whom it seeks to bar by invoking laches were or should have been aware of the questionable nature of the governmental activity.”-277

(ii) Notes

A. “In Prouty v. Drake, . . . plaintiff filed suit in 1955 to enforce a stipulated divorce decree entered in 1942.  Defendant was in arrears in alimony payments from 1945 onward, and in 1947 had informed plaintiff that he had defaulted on an obligation imposed by the decree to maintain a $10,000 life insurance policy in force for the benefit of the plaintiff.  While enforcing the defendant’s obligation to pay alimony, treated in the state as an action at law where the statute of limitations had been tolled, the court held that plaintiff’s claim that defendant be required to maintain the life insurance policy was barred by laches.”-279

e. Notes on Waiver

(i) “[M]ost pleadings asserting laches and/or estoppel also assert waiver.  Waiver differs from laches and estoppel, however, and is founded on different policy.  Waiver is generally characterized as the intentional relinquishment of a known right.  Reliance is required in estoppel and both estoppel and laches require some detriment to the party asserting the doctrine – prejudice from relying upon a representation in the case of estoppel; prejudice by the plaintiff’s delay in the case of laches.  Reliance and prejudice from it are not required in the case of waiver.  The waiver may be contractual where given in return for consideration or it may be donative.  In either case the right once waived is extinguished. . . . [W]aiver is supported by policies enforcing gifts and contracts – policies of stability and conclusiveness of transactions to encourage future reliance.”-281

I. Right To Jury Trial

a. “The Seventh Amendment to the United States Constitution provides: ‘In suits at common law where the value of the controversy shall exceed twenty dollars, the right to trial by jury shall be preserved.’”-282

b. The Historical Approach

C & K Engineering Contractors v. Amber Steel Co.—Ca. S. Ct., 1978

Issue: Whether the D was improperly denied its constitutional right to a jury trial where it seeks traditional legal damages in a traditional equity action of promissory estoppel? NO

Holding: “We will conclude that because plaintiff’s suit for damages for breach of contract was based entirely upon the equitable doctrine of promissory estoppel . . ., the gist of the action must be deemed equitable in nature and, under well established principles, neither party was entitled to a jury trial as a matter of right.”-283

Rule: “The elements of the doctrine of promissory estoppel, as described concisely in section 90 of the Restatement of Contracts, are as follows: ‘A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.’”-284

“We have recently characterized promissory estoppel as ‘a doctrine which employs equitable principles to satisfy the requirement that consideration must be given in exchange for the promise sought to be enforced.”-285

“We conclude, accordingly, that the doctrine of promissory estoppel is essentially equitable in nature, developed to provide a remedy (namely, enforcement of a gratuitous promise) which was not generally available in courts of law prior to 1850.”-285

“[I]f the action is essentially one in equity and the relief sought ‘depends upon the application of equitable doctrines,’ the parties are not entitled to a jury trial. . . . Although we have said that ‘the legal or equitable nature of a cause of action ordinarily is determined by the mode of relief to be afforded’ . . . the prayer for relief in a particular case is not conclusive . . . thus, ‘the fact that damages is one of a full range of possible remedies does not guarantee . . . the right to a jury. . . .’”-285

c. The Federal Approach – A Preference for Jury Trial

(i) “The federal courts display a significant preference for jury trial.”-288

Ross v. Bernhard—S. Ct., 1970

Issue: Whether “the [Seventh] Amendment guarantees the right to a jury trial in stockholders’ derivative actions”? YES

Holding: “We hold that the right to jury trial attaches to those issues in derivative actions as to which the corporation, if it had been suing in its own right, would have been entitled to a jury.”-289

Rule: “In a just sense, the amendment then may well be construed to embrace all suits which are not of equity and admiralty jurisdiction, whatever may be the peculiar form which they may assume to settle legal rights.”-289

“Given the availability in a derivative action of both legal and equitable remedies, we think the Seventh Amendment preserves to the parties in a stockholder’s suit the same right to a jury trial that historically belonged to the corporation and to those against whom the corporation pressed its legal claims.”-292
(ii) Notes

(A) In Tull v. United States, “the United States sued the defendant seeking to impose civil penalties for violation of the Clean Water Act as provided in the Act.  The defendant demanded a jury trial.  In opposition to this demand the government argued that: (1) its complaint had sought injunctive relief, and that as all but a small portion of defendant’s land had been sold to third parties so that injunctive relief had become moot, equitable jurisdiction had attached, and equitable clean-up applied; (2) the action was analogous to one to abate a public nuisance, a claim historically cognizable in equity; and (3) the remedy of a civil fine is equitable in character.  While alluding to history and an analogy to civil fines imposed by the courts of common law, the Tull court concluded that it need not determine whether the particular action was more analogous to abatement of a public nuisance or imposition of a common law civil fine: ‘We reiterate our previously expressed view that the relief sought is ‘more important’ than finding a precisely analogous common law cause of action in determining whether the Seventh Amendment guarantees a jury trial.’”-293

(B) “The Court [in Tull] also firmly rejected the government’s argument relying on equitable clean-up.”-293

(C) “Tull, however, also expresses a limitation upon the Seventh Amendment right to jury trial.  While holding that the right applied to adjudication of defendant’s liability, the Court also held that a provision of the statute empowering the judge to fix the amount of the civil penalty did not abridge Seventh Amendment rights.  The Tull court reasoned: ‘We therefore hold that determination of a civil penalty is not an essential function of a jury trial, and that the Seventh Amendment does not require a jury trial for that purpose in a civil action.  [In a footnote, the court added:] We have been presented with no evidence that the Framers meant to extend the right to a jury to the remedy phase of a civil trial.’”-293

(D) “Some states are adopting the federal approach of distinct preference for jury trial.”-293

d. The Order of Trial – Significance and Approaches

(i) Notes

(A) “Since its retreat from its broad language in Beacon Theatres, the United States Supreme Court has shown less attraction to the right to jury trial where order of trial and consequent collateral estoppel are concerned than it has in characterizing claims and defenses to which the right of jury trial is attached.”-298

J. Enforcement of Equitable Decrees – The Power of Contempt

a. “The judicial power to hold a person in contempt serves two overlapping purposes.  Punishment for contempt is a mechanism by which the judiciary protects and vindicates its authority – the device by which persons who flout or disrupt the judicial process are penalized for doing so and deterred from this conduct by the threat of the penalty.  Punishment for contempt is also a mechanism by which the court enforces the rights of a party who is entitled to the benefit of an equitable remedy.  Contempt of court used as a mechanism to vindicate the authority of the court is known as criminal contempt.  Contempt of court as a mechanism to enforce compliance with a court order for the protection of a party is denominated civil contempt.”-299

b. “The person charged with criminal contempt possesses essentially all of the rights of a defendant charged with a crime, including the benefit of the presumption of innocence, the requirement that guilt be established beyond a reasonable doubt, and the privilege of not being called as a witness. . . . The defendant has a right to jury trial if the sentence imposed for criminal contempt exceeds six months imprisonment.”-300

c. “In general the person charged with civil contempt is not afforded the protections of criminal procedure incorporated in the requirements of due process.  Proof of civil contempt need only satisfy the preponderance of evidence standard.  Generally the person charged with civil contempt has no right to jury trial on this issue.  While the person charged with civil contempt may claim the Fifth Amendment privilege against giving testimony which tends to incriminate her, she does not have the criminal defendant’s right not to be called as a witness.”-300

d. Civil and Criminal Contempt

Hicks On Behalf of Feiock v. Feiock—S. Ct., 1988

Issue: Whether “the ability to comply with a court order constitutes an element of the offense of contempt or, instead, inability to comply is an affirmative defense to that charge”?

Whether “§ 1209.5 requires the alleged contemnor to shoulder the burden of persuasion or merely the burden of production in attempting to establish his inability to comply with the order”?

Whether “the relief imposed upon respondent was criminal or civil in nature”? To Be Determined on Remand

Holding: “The court holds that where a constitutional challenge to a contempt order is mounted on due process grounds the ultimate determination is one of federal law irrespective of a state’s characterization of the contempt as civil or criminal.”-301

Rule: “The character of the relief imposed is . . . ascertainable by applying a few straightforward rules.  If the relief provided is a sentence of imprisonment, it is remedial if ‘the defendant stands committed unless and until he performs the affirmative act required by the court’s order,’ and is punitive if ‘the sentence is limited to imprisonment for a definite period.’ . . . If the relief provided is a fine, it is remedial when it is paid to the complainant, and punitive when it is paid to the court, though a fine that would be payable to the court is also remedial when the defendant can avoid paying the fine simply by performing the affirmative act required by the court’s order.  These distinctions lead up to the fundamental proposition that criminal penalties may not be imposed on someone who has not been afforded the protections of the Constitution requires of such criminal proceedings, including the requirement that the offense be proved beyond a reasonable doubt.”-302

“An unconditional penalty is criminal in nature because it is ‘solely and exclusively punitive in character.’”-302

“A conditional penalty, by contrast, is civil because it is specifically designed to compel the doing of some act.”-302

“We have recognized that certain specific constitutional protections, such as the right to trial by jury, are not applicable to those criminal contempts that can be classified as petty offenses, as is true of other petty crimes as well. . . . This is not true, however, of the proposition that guilt must be proved beyond a reasonable doubt.”-302
(i) Notes

(A) “Criminal contempt protects and vindicates the authority and dignity of the court.  Hence the judge has discretion whether to pursue it.  In contrast civil contempt protects a party.  The protected party is entitled to pursue the remedy of civil contempt to protect her interest in an injunction or other equitable order.”-305

(B) “There is a wide variation from jurisdiction to jurisdiction on the limits of the sanctions for criminal contempt.  For example, California limits the punishment to five days in jail and a $500 fine, or both, for each act of contempt.  In the federal courts the judge is afforded a much greater, some might say almost unlimited, discretion.”-305

(C) “The compensatory fine redresses past harms from the violation of the order of the court.  Most civil contempt sanctions, however, are concerned with coercing future compliance by the contemnor.  These include a conditional fine payable unless the contemnor complies with the order within a specified time.”-305

(D) “An additional sanction, and a powerful one, is denial of litigation rights to the party in contempt.”-305

(ii) Dobbs, Contempt of Court: A Survey

(A) “Contempt sanctions may also include denying a litigant some of the normal rights or privileges of litigation.  This may be done by striking pleadings, refusing to permit appeals, or otherwise limiting his participation in the trial while he remains in contempt.”-306

(B) “In Hovey v. Elliott, the trial court ordered the defendant to deposit a disputed sum with the court, pending determination of the claims.  Defendant, who held the money, refused to do this, and the trial judge punished the contempt by striking defendant’s answer.  A default judgment was accordingly entered against defendant.  The Supreme Court of the United States overturned this judgment on the ground that defendant had been denied a hearing required by due process of law.”-306

(C) “The principle of Hovey extends to all sorts of defensive rights: the court cannot, for example, deprive a defendant of the right to appear by counsel or the right to testify.  But the principle of Hovey does not extend equally to those who seek affirmative relief.  A defense is regarded as a matter of right that cannot be modified, while an offense is regarded as a privilege.”-306

(D) In Hammond Packing Co. v. Arkansas, “the Hammond Packing Company, an Illinois corporation, was subject to certain Arkansas statutes.  The Arkansas Attorney General brought an action against Hammond, and Hammond answered and also filed several other pleadings and motions.  The Attorney General then sought and got an order permitting him to examine Hammond’s records in Chicago and certain of Hammond’s personnel.  Hammond respectfully refused to comply with the order, the court under specific statutory authority, struck its answer and entered a judgment against it for 10,000 dollars as penalties.  The Supreme Court upheld this procedure in spite of its apparently contrary ruling only twelve years earlier in Hovey.  The Supreme Court first said that the due process requirement of Hovey, if applicable at all, was no less applicable where a statute authorized striking an answer than where it did not.  The Court then distinguished Hovey on different grounds.  Hovey, the Court said, was a case of punishment by striking a pleading, and that was unconstitutional.  Hammond, however, was a case where the legislature created the factual presumption that if evidence validly required was not produced, then the answer probably was not meritorious.”-307

(E) “Federal Rule of Civil Procedure 37 and similar state legislation specifically authorize the sanction approved in Hammond for a refusal to make discovery.  Not only may pleadings be stricken; a default judgment is specifically authorized, and, short of that, designated facts may be taken as admitted.”-307

In re Farr—Ca. Ct. of App., 1974

Issue: Whether the imposition of a judgment incarcerating a reporter for failure to disclose his sources until he complies with the court order requiring disclosure constitutes cruel and unusual punishment?N

Holding: “Thus we conclude that petitioner’s commitment is neither punishment, cruel, nor unusual.”

“Thus we conclude: (1) the petition and supplemental petition for habeas corpus do not state grounds for relief; and (2) execution of the judgment of contempt should be stayed to permit petitioner to institute proceedings in the trial court for relief from the provisions of the judgment in a manner consistent with this opinion.  The petitions are denied.  If the order of the United States Supreme Court releasing petitioner terminates prior to 60 days from the date of this opinion, execution of the judgment is stayed for that period.”-311

Rule: “An order of commitment incarcerating a person until he complies with a valid order of court is coercive and not penal in nature. . . . Its purpose is not to punish but to enforce an order of court made by it to comply with its legal obligation.”-311

“When that point is reached so that the incarceration of the contemnor becomes penal, its duration is limited by the five-day maximum sentence provided in Code of Civil Procedure Section 1218.”-311

K. Limitations on Civil Contempt Sanctions

1. “Almost all states, by statute or constitution, prohibit imprisonment for debt. . . . These constitutional and statutory provisions can be a substantial limitation upon the civil contempt power where the decree to be enforced requires the payment of money. . . . In general, the distinction lies in obligations to pay money voluntarily undertaken, as in an express or implied contract, which are treated as debts, and obligations to pay money imposed by law, which are not treated as debts. . . . The line between debt and an obligation created by law is sometimes blurred by the courts.”-313

L. The Collateral Bar Rule – Review of Equitable Orders and the Duty to Comply Pending Review

1. “Most trial court orders directing a person to act or refrain from acting are appealable.  A permanent injunction or decree of specific performance is treated as a final judgment. . . . Interlocutory orders granting, continuing, modifying or refusing to modify or dissolve preliminary injunctions are expressly appealable in the federal courts. . . . An exception to the general rule of applicability is the temporary restraining order; it is not appealable.”-314

2. “Appeal, however, does not necessarily stay the operation of the final or interlocutory order directing a person to act or refrain from acting.  Except in those jurisdictions which provide an automatic stay where there is an appeal from mandatory injunction, the order remains enforceable pending outcome of the appeal unless either the trial court or the appellate court stays its effect.”-314

Walker v. City of Birmingham—S. Ct., 1967

Issue: Whether the Alabama Supreme Court erred in affirming a lower court decision declining to reconsider the Ps’ constitutional challenge to the Birmingham ordinance and injunction where the Ps knowingly violated an injunction? NO

Holding: “[W]e cannot accept the petitioners’ contentions in the circumstances of this case.”-317

3. Notes

a. “Walker v. City of Birmingham expresses the prevailing view that so long as the court issuing a temporary restraining order or injunction has jurisdiction of the subject matter and the person, and the effect of the order is not stayed by judicial action, an erroneous judicial order must be obeyed.”-323

4. “Transparently Invalid” Orders

a. “The persons whose conviction of criminal contempt was upheld in Walker were, for the same conduct, also convicted of violating its Birmingham city ordinance which was incorporated verbatim in the temporary restraining order.  Two years after Walker the Supreme Court reversed these convictions because the ordinance on its face constituted an unconstitutional abridgement of First Amendment rights.  Shuttlesworth v. City of Birmingham.”-323

5. A Note on the Collateral Bar Rule

a. “Walker is a dramatic and controversial case because of the inherent tension between vindication of the authority of the judiciary and the importance of First Amendment protected political speech.  The collateral bar rule is important in itself, however.  A temporary restraining order or preliminary injunction is issued before a trial on the merits.  Particularly in the case of a temporary restraining order, which may be issued ex parte or with little if any opportunity for the opposition to prepare for a hearing, and to a lesser extent in the case of a preliminary injunction granted after hearing on a motion, there is a substantial risk of error.  Trial on the merits after a full blown hearing may disclose that a different result is required.”-325

b. “The argument in favor of the collateral bar rule, followed in the federal courts and in most states, centers on the need for judicial orders to be enforceable lest there be anarchy as each person judges the person’s own case and the need to reinforce the authority of the courts as the last word on the law.”-326

6. The Requirement of Specificity of the Decree

a. Federal Rule of Civil Procedure 65(d) provides: “Every order granting an injunction and every restraining order shall set forth the reasons for its issuance: shall be specific in its terms: [and] shall describe in reasonable detail, and not by reference to the complaint or other document, the act or acts sought to be restrained.”-326

7. Notes

a. In Longshoremen v. Marine Trade Ass’n, “the Supreme Court annulled the judgment holding the union in contempt because of the failure of the district court’s injunctive order to comply with Rule 65(d).  It said, “We do not deal here with a violation of a court order by one who fully understands its meaning but chooses to ignore its mandate.  We deal instead with acts alleged to violate a decree that can only be described as unintelligible.  The most fundamental postulates of our legal order forbid the imposition of a penalty for disobeying a command that defies comprehension.’”-327

8. The Requirements of Wilfulness and Ability to Comply

a. Dobbs, Contempt of Court: A Survey – “It is sometimes said that in criminal contempt proceedings the alleged contempt must be shown to have wilfully or intentionally violated the court order.  The same ‘wilfulness’ is not said to be required in civil contempt cases since the purpose of those cases is to give the opposing party the relief to which he is entitled, and the contemnor’s state of mind is not, therefore, important.”-328

IV. Persons Bound by Equitable Decrees

A. Introduction

1. “A judgment of law gives to the successful plaintiff the right to reach property of her judgment debtor in order to satisfy the judgment.  Statutes and common law doctrine dealing with transfers in fraud of creditors implement this right by allowing the judgment creditor to reach property which the debtor has transferred to a person who is not a bona fide purchaser for value.  An equitable decree generally acts against the person of the defendant by compelling her to do an act or to refrain from doing an act. . . . Action by a non party deliberately interfering with an equitable decree may flout the judicial authority, and some mechanism to protect this authority may be required here also.”-329

2. Fed. R. Civ. P. 65(d) provides in pertinent part: “Every order granting an injunction and every restraining order . . . is binding only upon the parties to the action, their officers, agents, servants, employees, and attorneys, and upon those persons in active concert or participation with them who receive actual notice of the order by personal service or otherwise.”-329

Vuitton et Fils S.A. v. Carousel Handbags—2d Cir., 1979

Issue: Whether the trial court erred in holding that the Ds were not bound by the contempt decree because they were not specifically named in the decree pursuant to Fed. R. Civ. P. 65(d)? YES

Holding: “We believe that Judge Brieant should have held an evidentiary hearing to determine whether the defendants were bound by the injunction of October 17.”-330

“The court concludes that, because plaintiff is as a matter of law entitled to an adjudication of respondents’ contempt if any of them is bound by the decree, the case must be remanded to the District Court.”-332

Rule: “Rule 65(d) . . . codifies the long settled principle that personal service of an injunction is not required so long as those whom the plaintiff seeks to hold in contempt had actual notice of the decree.”-331 

“Whether one not named in an injunctive decree may nevertheless be bound by it depends on the facts of each case.”-331
Kloster Speedsteel AB v. Crucible, Inc.—Fed. Cir., 1986

Issue: Whether the trial court erred in declining to modify the injunction forbidding “successors and assigns” of Stora from infringing Crucible’s patent? NO

Rule: “Successors and assigns may, however, be instrumentalities through which defendant seeks to evade an order or may come within the prescription of persons in active concert or participation with them in violation of an injunction.  If they are, by that fact they are brought within the scope of contempt proceedings by the rules of civil procedure.”-333

“Courts have repeatedly found privity where, after a suit begins, a nonparty acquired assets of a defendant-infringer.”-333

United States v. Hall—5th Cir., 1972

Issue: Whether Rule 65(d) of the Fed. R. Civ. P. precludes the extension of an injunction to a party not named in the injunction, where the party was given a copy of the injunction, and the party was one of a class of persons at which the injunction was aimed? NO

Holding: “We hold that Hall’s relationship to the Mims case fell within that contemplated by Rule 65(d).”-336

“We hold, then, that the district court had the inherent power to protect its ability to render a binding judgment between the original parties to the Mims litigation by issuing an interim ex parte order against an undefinable class of persons.  We further hold that willful violation of that order by one having notice of it constitutes criminal contempt.”-337
Rule: “Rule 65 was intended to embody ‘the common law doctrine that a decree of injunction not only binds the parties defendant but also those identified with them in interest, in ‘privity’ with them, represented by them or subject to their control.’”-336

“[W]e conclude that Rule 65(d), as a codification rather than a limitation of courts’ common law powers, cannot be read to restrict the inherent power of a court to protect its ability to render a binding judgment.”-336

3. Notes

a. “Professor Hirschhorn concisely describes the function of in rem injunctions: ‘Chancery commonly took under its control, directly or through receivers, specific property or legal entities in order to resolve multiple claims against them.  To protect its power to determine the underlying dispute, the equity court would enjoin third parties from attempting to interfere with its control of the res, either by proceedings in other courts, physical invasion, or obstruction of operations by a strike. . . . As a result independent nonparties [with notice of the injunction] could be made subject to the contempt power by a separate injunction directing them not to disrupt resolution of the case.”-338

B. The Continuing Jurisdiction of Equity: The Power to Modify Decrees

1. “In discussing the prudential considerations involved in granting or denying equitable relief we have noted that a characteristic which distinguishes a decree in equity from a judgment at law is the difference in their life spans.  The in rem judgment at law terminates the court’s involvement.  While the judgment frequently must incorporate the highly uncertain process of predicting what would have occurred in the future absent the defendant’s violation of some right of the plaintiff, . . . the court’s involvement with the matter is generally at an end once its judgment is final. . . . The in personam decree in equity contemplates continuing jurisdiction over the cause in order that the court’s decree may be enforced by its contempt power.  This continuing jurisdiction is uniformly treated as empowering the court to modify or terminate an equitable decree where circumstances have so changed as to render the decree no longer equitable.”-339

In re Marriage of Farell—Ca. Ct. of App., 1985

Issue: Whether the trial court erred in increasing the support payments required to be paid by the husband where the husband’s obligation to pay a deed of trust was terminated when the wife sold the family residence, and there were no other changed circumstances? YES

Rule: “The trial court retains jurisdiction to modify a spousal support award absent the parties’ agreement to the contrary accomplished in writing or stated orally in open court. . . . Here, there was no such agreement, and the spousal support award of the interlocutory judgment remained subject to modification.”-343

“While the trial court has wide latitude in exercising its discretion to modify an award of spousal support, there must be demonstrated a material change of circumstances subsequent to the prior order. . . . In the absence of such a substantial change of circumstances, the court has no authority to modify a spousal support award. . . . [T]he exercise of the trial court’s discretion in ordering modification will not be disturbed on appeal unless, as a matter of law, an abuse of discretion is shown.”-343

“It has been held that when the award of support is not originally made after receipt of evidence regarding the condition of the parties, but is based solely upon stipulation of the parties, a mere expectation of one of the parties regarding a future change of income, which expectation is defeated, will constitute a change of circumstances justifying a modification. . . . The failed expectation, to qualify as a sufficient change of circumstance, must affect the party’s earning capability or expenses.”

C. Declaratory Relief

1. “Damages and equitable remedies address consummated or immediately threatened wrongs.  What, however, if a party, although aware of the possibility that an obligation to another exists, is unsure of its existence or dimensions as a matter of law?  There was a time when this party had one of two options.  She could comply and risk the fact that compliance was not required or could not comply and risk the litigation which was likely to follow.”-349

2. “Professor Borchard’s advocacy [for the recognition of an action for declaratory judgment] bore fruit in the adoption of the Federal Declaratory Judgment Act in 1922 and by the enactment of similar statutes in almost all of the states.”-350

3. The Federal Dec. Judg. Act provides: “In a case of actual controversy within its jurisdiction, except with respect to federal taxes . . ., any court of the United States, upon the filing of an appropriate pleading may declare the rights and other legal relations of any interested party seeking such declaration.  Any such declaration shall have the force and effect of a final judgment or decree and shall be reviewable as such.”-350

4. “The most significant limitation upon the availability of declaratory relief is the requirement of a case or controversy in the federal statute, and a parallel limitation against advisory opinions in the state courts.  In addition, the granting of declaratory relief is frequently said to be discretionary with the court, and courts have exercised this discretion to deny a declaratory judgment where the dispute has reached the point where coercive relief is available.”-351

V. Introduction to Restitution

A. The Central Concept of Unjust Enrichment

Felder v. Reeth—9th Cir., 1929

Issue: Whether the trial court erred in measuring the damages awarded to the D by the value D placed on the property, as opposed to the market value of the property at the time of its allegedly unlawful sale? YES

Holding: “It must be evident that, by consenting to the taking of his property and treating the taking as a sale by him, he cannot in justice or in law count upon the special value to him of the use of property which he thus declares he no longer intends to use.”-362

“The primary question presented by the record is the sufficiency of the counterclaim to state a cause of action against the appellant.  The demurrer raising this point was overruled.  It should have been sustained for lack of an allegation as to the value of the property impliedly sold by the appellee to the appellant.  For this error in overruling the demurrer, and for the further reason that the findings do not follow the pleadings, in that the trial court ignores the waiver of the tort and gives damages as for a tort, the judgment must be reversed.”-362
Rule: “There seems to be no good reason why the owner cannot waive the tortious taking and ignore the subsequent sale and recover the reasonable value of the property taken as for goods sold and delivered.”-362

“If the wrongdoer has not sold the property, but still retains it, the plaintiff has the right to waive the tort, and proceed upon an implied contract of sale to the wrongdoer himself, and in such event he is not charged as for money had and received by him to the use of the plaintiff.  The contract implied is one to pay the value of the property as if it had been sold to the wrongdoer by the owner.  If the transaction is thus held by the plaintiff as a sale, of course the title to the property passes to the wrongdoer, when the plaintiff elects to so treat it. . . . If on the trial it appears that there is no market at the point of conversion or implied sale, as from the findings appears to be the case, the value must be determined at the nearest market less the costs of transportation thereto, . . . in case of a waiver of a tort in conversion the action ex contractu is sustained rather on the theory of benefit derived by the taker than of damage to the owner.”-363

1. Notes

a. “As Felder v. Reeth indicates, the recovery in a restitution action is normally measured by the benefit to the defendant, not by the loss to the plaintiff.”-363

Kossian v. American National Ins. Co.—Ca. Ct. of App., 1967

Issue: Whether “in a jurisdiction that recognizes the equitable doctrine of unjust enrichment one party should be indemnified twice for the same loss, once in labor and materials and again in money, to the detriment (forfeiture) of the party who furnished the labor and materials”? NO

Holding: “We conclude that the doctrine of unjust enrichment is applicable to the facts of this case, and that plaintiff is entitled to reimbursement out of the insurance proceeds paid defendant for work done by plaintiff.”-365

“If defendant received less than the value of plaintiff’s work, as defendant seems to contend, then plaintiff should recover pro tanto (partial payment – only as much as received by the D).

Rule: “The most prevalent implied in fact contract recognized under the doctrine of unjust enrichment is predicated upon a relationship between the parties from which the court infers an intent.  However, the doctrine also recognizes an obligation imposed by law regardless of the intent of the parties.  In these instances there need be no relationship that gives substance to an implied intent basic to the ‘contract’ concept, rather the obligation is imposed because good conscience dictates that under the circumstances the person benefited should make reimbursement.”-365

“Where a person is entitled to restitution from another because the other, without tortious conduct, has received a benefit, the measure of recovery for the benefit thus received is the value of what was received.”-366
2. Notes

a. “The court in Kossian states that if the defendant had not collected the insurance proceeds but instead had merely foreclosed on the property, as mortgagee, after plaintiff had cleaned it up, plaintiff would not recover.”-366

B. Unsolicited Benefits and Volunteers

1. Restitution for Unsolicited Acts Preserving Property

Bailey v. West—S. Ct. of R.I., 1969

Issue: Whether the P is precluded from recovery for the boarding of a horse because he was a volunteer with knowledge that he may not recover? YES

Holding: “We hold that there was no mutual agreement and ‘intent to promise’ between the plaintiff and defendant so as to establish a contract ‘implied in fact’ for defendant to pay plaintiff for the maintenance of this horse.”-370

“[T]he plaintiff was a mere volunteer who boarded and maintained ‘Bascom’s Folly’ at his own risk and with full knowledge that he might not be reimbursed for expenses he incurred incident thereto.”

Rule: “In quasi contracts the obligation arises, not from consent of the parties, as in the case of contracts, express or implied in fact, but from the law of natural immutable justice and equity.  The act, or acts, from which the law implies the contract must, however, be voluntary.  Where a case shows that it is the duty of the defendant to pay, the law imputes to him a promise to fulfil that obligation.  The duty, which thus forms the foundation of a quasi-contractual obligation, is frequently based on the doctrine of unjust enrichment.”-371

“[T]he essential elements of a quasi-contract are a benefit conferred upon defendant by plaintiff, appreciation by defendant of such benefit, and acceptance and retention by defendant of such benefit under such circumstances that it would be inequitable to retain the benefit without payment of the value thereof.”-371

“[I]f a performance is rendered by one person without any request by another, it is very likely that this person will be under a legal duty to pay compensation.”-371

“A person who officiously confers a benefit upon another is not entitled to restitution therefor.”-371

“Policy ordinarily requires that a person who has conferred a benefit . . . by way of giving another services . . . should not be permitted to require the other to pay therefor, unless the one conferring the benefit had a valid reason for so doing.”-371
3. Notes

a. “Section 117 of the Restatement of Restitution (1937) provides that a person who has saved another’s property from damage or destruction is entitled to restitution for such services if (a) the person was in lawful possession of the property (or lawfully took possession of it), (b) it was reasonably necessary to act before the owner could be contacted, (c) the person had no reason to believe the owner did not desire such assistance, (d) the person intended to charge for the services (or to retain the property if the owner was not found), and (e) the property has been accepted by the owner.”-372

b. “There is authority that one who finds lost property that is eventually returned to the owner is entitled to restitution from the owner for services in connection with the preservation and care of the lost property.  The leading case is Chase v. Corcoran, . . . in which the plaintiff recovered for the cost of towing, storing, and making necessary repairs to defendant’s boat.”-372

Felton v. Finley—S. Ct. of Idaho, 1949

Issue: Whether an attorney retained by three out of six relatives to contest a will may recover a reasonable attorneys fee for his representation from all six relatives where the three relatives who do not retain him explicitly decline his services but nevertheless recover monetary gain through the representation? YES, but on rehearing, NO
Holding: Appeal: “Such course of conduct on [the relatives’] part amounts to such ratification and recognition of respondent’s actions as to create in law an implied contract of employment and fully justified the decree in respondent’s favor.”-376

Rehearing: “We conclude, as a result of such re-examination, that the decree appealed from in the case at bar should be, and it is hereby, reversed and the cause remanded with directions to dismiss the action, in accordance with the views expressed in the foregoing dissenting opinion of Chief Justice Holden.”-377
Rule: Appeal: “It is an elementary rule that, whenever services are rendered and received, a contract of hiring or an obligation to pay what they are reasonably worth will generally be presumed.”-375

“The rule is well established that the acceptance of the services rendered by an attorney may raise an implied promise to pay therefore, which will supply the place of a contract of employment.  If an attorney renders valuable services, as in the case at bar, to one who has received the benefit thereof, a promise to pay the reasonable value of such services is presumed unless the circumstances establish the fact that such services were intended to be gratuitous.”-376

Rehearing: “The courts are unanimous in holding an acceptance of benefits does not create an implied contract to pay.”-376

4. Notes

a. “There is substantial authority for the proposition that where one or more parties successfully prosecutes litigation that produces a common fund for the benefit of others, those parties may recover their reasonable attorney fees from the fund.”-377

C. Restitution for Unsolicited Medical Services or Preservation of Life

Greenspan v. Slate—S. Ct. of N.J., 1953

Issue: Whether “the parents of an infant child are liable, in the absence of a contract, express or implied in fact, for necessaries furnished their child in an emergency”? YES

Holding: “The defendants were under an obligation as part of their duty to support and educate their daughter, to provide her with medical services both under normal circumstances and in emergencies.”

Rule: “In equity, the parents’ obligation to support and educate their children is much more than a principle of natural law; it is an obligation enforced wherever equity has jurisdiction on equitable principles in the light of the facts of the individual case.”-379

“In determining the question of support the court will take into consideration both the parents’ ability to pay and the child’s fortune.”-379

Rest. § 112 – “A person who without mistake, coercion or request has unconditionally conferred a benefit upon another is not entitled to restitution, except where the benefit was conferred under circumstances making such action necessary for the protection of the interests of the other or of third persons.”-380

Rest. § 113 – “A person who has performed the non-contractual duty of another by supplying a third person with necessaries which in violation of such duty the other had failed to supply, although acting without the other’s knowledge or consent, is entitled to restitution therefor from the other if he acted unofficiously and with intent to charge therefor.”-380

Rest. § 114 – “A person who has performed the duty of another by supplying a third person with necessaries, although acting without the other’s knowledge or consent, is entitled to restitution from the other therefor if (a) he acted unofficiously and with intent to charge therefor, and (b) the things or services supplied were immediately necessary to prevent serious bodily harm to or suffering by such person.”-380

1. Notes

a. “One of the leading cases is Cotnam v. Wisdom, . . . in which a physician was held entitled to recover in restitution for surgery performed on an unconscious patient.  In Crisan Estate, . . . restitution was awarded against the estate in favor of a city that had provided the decedent hospital care for eleven months while the decedent was in a coma.”-381

D. Restitution for Payment of Another’s Debt or Performance of Another’s Obligation

Gallagher, Magner & Solomento, Inc. v. Aetna Casualty & Surety Co.—Super. Ct. of Penn., 1969

Issue: Whether an insurance brokerage firm whose client construction company is insured by another insurance carrier is a gratuitous volunteer when it reimburses its client after the client caused damages to a building? YES

Holding: “Appellee is thus placed in the position of a gratuitous volunteer.”-386

Rule: “[O]ne who voluntarily pays the obligations of another without any authority or promise to repay from the debtor is a mere volunteer and, generally, is not entitled to recover the amount paid.”

Atlantic Mutual Insurance Co. v. Cooney—9th Cir., 1962

Issue: Whether an insurance company that pays the insured an amount three times greater than the maximum amount of the policy, where such company is not liable for losses occurring in a bailee’s company, may nevertheless recover from the bailee the amount paid, where the company treated the payments as assignments or subrogation? YES

Holding: “With respect to the first $100,000, National’s contention that Atlantic was a volunteer clearly is without merit.”-387

“[U]nder the California law Atlantic may not be deemed a ‘volunteer’ and lose its right of subrogation.”-387

Rule: “Payment of the debt of another under a moral obligation will support equitable subrogation; and the remedy will be applied in all cases where demanded by the dictates of equity, good conscience, and public policy.”-388

1. Notes

a. In Perkins v. Worzala, the Wisconsin Supreme Court held: “Subrogation is an equitable doctrine, not dependent upon contract or privity, which is available when someone other than a mere volunteer pays a debt or demand which should have been satisfied by another.  The purpose of the doctrine is to avoid unjust enrichment.”-388

Norton v. Haggett—S. Ct. of Vt., 1952

Issue: Whether an individual who satisfies the obligations of a note and mortgage given to another individual, without informing the bank or the debtor that he is seeking to purchase the note may nevertheless recover the value of the note from the debtor? NO

Rule: “No protection is deserved by one who intermeddles by paying another’s debt either without reason or to secure rights against the debtor without the consent of the creditor.”-391

E. The Requirement of Restoration by Plaintiff

F. Measures of Unjust Enrichment

Campbell v. Tennessee Valley Authority—5th Cir., 1969

Issue: Whether “a person who is entitled to recover from an agency of the federal government under a theory of quantum meruit is entitled to the reasonable, or fair market, value of the goods or services so provided, or to the reasonable value of the benefit so realized by the Government”?  Fair Market Value

Holding: “In the present situation the District Court was correct in using the ‘rule of thumb’ measure of damages and in instructing the jury that the measure of damages was ‘the fair market value of the microfilm that benefited TVA,’ instead of instructing that the measure of damages was the reasonable value of the benefit realized by TVA from the microfilm, since the benefit to TVA would not have been susceptible to proof.”-396

Rule: “’[Q]uantum meruit’ is ambiguous; it may mean (1) that there is a contract ‘implied in fact’ to pay the reasonable value of the services, or (2) that, to prevent unjust enrichment, the claimant may recover on a quasi-contract (an ‘as if’ contract) for that reasonable value.  It has been suggested that the latter is a rule-of-thumb measure of damages adopted in quasi contract cases where the actual unjust enrichment or benefit to the defendant is too difficult to prove.”-396

1. Notes

a. “When a benefit has been conferred on a defendant, there are at least three fundamentally different ways that the value of that benefit might be measured: (1) the subjective value of that benefit to the defendant; (2) the net increase in the defendant’s wealth attributable to the benefit (e.g., the market value of a new asset that defendant has received); or (3) the cost on the market of the goods and services that the defendant has received.”-399

b. “Under the Tucker Act, . . . the United States Claims Court has jurisdiction over claims against the United States arising from express or implied contracts, and the federal district courts have concurrent jurisdiction over similar claims not exceeding $10,000. . . . Under each of these statutes, however, the courts have consistently held that the implied contract jurisdiction is limited to claims under contracts implied in fact.  Thus it is regularly said that quasi contract or restitutionary claims may not be brought against the United States because Congress has not waived sovereign immunity with respect to such claims.”-400

c. “Another important principle of government contracting, and one that was held to apply to TVA in Campbell, is that the federal government normally is liable only for authorized acts of its agents; it is not liable in contract under theories of apparent authority or authority by estoppel.”-401

Earhart v. William Low Co.—S. Ct. of Cal., 1979

Issue: Whether “a party who expends funds and performs services at the request of another, under the reasonable belief that the requesting party will compensate him for such services, may recover in quantum meruit although the expenditures and services do not directly benefit property owned by the requesting party”? YES

Holding: “In light of this conclusion, the portion of the judgment denying plaintiff recovery with respect to the Pillow property must be reversed.”-405

Rule: “[W]e conclude that compensation for a party’s performance should be paid by the person whose request induced the performance.”-405

G. Equitable Remedies for Unjust Enrichment

Hirsch v. Travelers Insurance Co.—Sup. Ct. of N.J., App. Div., 1975

Issue: Whether the trial court erred in holding that the D was not unjustly enriched by Hirsch’s alleged violation of the property settlement agreement, and in denying the P’s request for the imposition of a constructive trust? YES

Holding: “[P]laintiffs have stated a cause of action against Doris Hirsch and . . . the complaint against her was wrongfully dismissed.”-411

Rule: “It is fundamental that a constructive trust should be impressed in any case where failure to do so would result in an unjust enrichment.  All that is required to establish a constructive trust is a finding that there was a wrongful act resulting in the transfer of property and consequent unjust enrichment of another.”-410

“One receiving a benefit is liable to make restitution only if the circumstances of its receipt or retention are such that, as between two contestants, it would be unjust for the recipient to retain the benefit.”-410

“Where two innocent parties are involved and the recipient of a wrongful transfer is a bona fide purchaser for value, the recipient will prevail over one seeking to impose a constructive trust.”-410

“On the other hand, where the recipient is a gratuitous transferee, she holds the property subject to the equitable rights of the wronged party and a constructive trust can be impressed.”-411

“Where a wrongdoer obtains funds at the expense of another and acquires other property with those funds, and then transfers the other property gratuitously to a third person, if the wronged party can ‘trace’ the funds, he is entitled to reach the property and impose a constructive trust or an equitable lien on the property.”-411

1. Notes

a. Section 202 of the Restatement of Restitution provides: “Where a person disposes of property of another knowing that the disposition is wrongful and acquires in exchange other property, the other is entitled at his option to enforce either (a) a constructive trust of the property so acquired, or (b) an equitable lien upon it to secure his claim for reimbursement from the wrongdoer.”-411-12

Rogers v. Rogers—Ct. of App. of NY, 1984

Issue: Whether the trial court erred in holding that a constructive trust should not be impressed on the insurance proceeds in question because the separation agreement did not address the decedent’s duties in the event of cancellation or lapse of the first insurance policy? YES

Holding: “We hold that under Simonds v. Simonds, . . . a constructive trust may be impressed on the proceeds in favor of plaintiffs.”-413

Rule: “A constructive trust may be imposed in favor of one who transfers property in reliance on a promise originating in a confidential relationship where the transfer results in the unjust enrichment of the holder. . . . Accordingly, one who possesses equity in an asset is entitled to restitution of the asset by a subsequent title holder who paid no value even if the latter had no knowledge of the predecessor’s equitable interest. . . . In general, it is necessary to trace one’s equitable interest to identifiable property in the hands of the purported constructive trustee. . . . But in view of equity’s goal of softening where appropriate the harsh consequences of legal formalisms, in limited situations the tracing requirement may be relaxed.”-414

“[A] promise in a separation agreement to maintain an insurance policy designating a spouse as beneficiary vests in the spouse an equitable interest in the policy specified, and that spouse will prevail over a person in whose favor the decedent executed a gratuitous change in beneficiary. . . . The first spouse’s superior right to the insurance proceeds will not necessarily be defeated simply because the insured changes policies or insurance companies instead of beneficiaries.”-414

Baxter House, Inc. v. Rosen—S. Ct. of NY, App. Div., 1967

Issue: Whether the trial court erred in refusing to permit the Ps’ recovery of that proportion of insurance proceeds representing the fractional relationship that Ps’ allegedly converted money bears to other money used in the payment of premiums? YES

Rule: “Equity, in the absence of a fiduciary or other trust relationship, will trace monies taken by a converter and impress an implied trust in invitum on them or on any other property into which the funds may have been transformed, provided that the rights of a bona fide purchaser have not intervened. . . . In the case of the intentional, non-fiduciary converter, there is no reason to limit the scope of the injured party’s remedy to that of an equitable lien.  He may reach beyond a recoupment of the funds converted and gather in any increment that has resulted from their use.”-417

2. The Tracing Fictions

In re Walter J. Schmidt & Co.—S.D.N.Y., 1923

Issue: Whether the trial court erred in dividing a trust fund between various claimants in inverse order of deposit until the fund is exhausted? NO

Rule: In dividing the assets of a trust fund between multiple claimants, all of whom contributed to the fund in different amounts and at different times, “the last depositor shall be paid in full and so on until the fund is exhausted.”-424

3. Contribution and Indemnity

a. Introduction

(i) “[A] person can also be enriched when a liability owed by the person is discharged by someone else.”-426 

(ii) “Questions of adjustments between jointly liable parties where one pays disproportionately are dealt with under the rubric of contribution and indemnity.  Restitution for payment of the obligation of another in other situations is the concern of subrogation.”-426

(iii) “Legislatures in most of the states enacted contribution statutes.  These generally provide that persons held jointly liable to a plaintiff in a tort action shall, as among themselves, share the liability pro rata to their number.  If two defendants are held liable and one pays the entire judgment, the paying defendant is entitled to contribution from the codefendant in the amount of one half of what was paid.”-427

(iv) “The courts developed their own doctrine related to contribution: the concept of equitable indemnity, which is characterized not by principles of sharing liability, but rather by complete recoupment by the less culpable party from the more culpable party.”-427

(v) “Sometimes the judicial test for total equitable indemnity is phrased in terms of active and passive negligence, with the actively negligent defendant required to indemnify the passively negligent defendant.”-428

(vi) “In states where there is no contribution statute, equitable indemnity acts to thrust the entire burden of the judgment upon the most culpable of the defendants, even if the plaintiff elects to execute on the judgment only against the property of the defendant who is the less culpable.”-428

(vii) “Whatever the reason for its adoption or the terminology employed by courts to enunciate a rule of decision, this form of equitable indemnity is an all or nothing proposition.  On the other side of the coin, statutory contribution is a pro rata sharing irrespective of the relative fault of the defendants subject to a joint liability judgment.”-428

(viii) “Contributory negligence was an all or nothing proposition, and so also was the generally accepted doctrine of joint and several liability of joint tortfeasors.”-428

American Motorcycle Association v. Superior Court—S. Ct. of Cal., 1978

Issue: Whether the trial court erred in denying the D’s motion seeking permission to file a cross-complaint whereby it sought indemnity from the P’s parents if the D was ultimately found liable? YES

Holding: “Under the allegations of the cross-complaint, AMA may be entitled to obtain partial indemnification from Glen’s parents, and thus the trial court should have granted AMA leave to file the cross-complaint.”-432

“The court holds that the doctrine of joint and several liability of concurrent tortfeasors survived its adoption of comparative fault and its abolition of the total defense of contributory negligence.”-429

“The court concludes that the California Legislature in adopting the state’s contribution statutes did not intend to preempt the field or to foreclose further judicial development which further the act’s principal purpose of ameliorating the harshness and inequity of the old no contribution rule.”-431

Rule: “The rule as stated in Dole now permits apportionment of damages among joint or concurrent tortfeasors regardless of the degree or nature of the concurring fault.  We believe the new rule of apportionment to be pragmatically sound, as well as realistically fair. . . . The fairer rule, we believe, is to distribute the loss in proportion to the allocable concurring fault.”-431

“Although section 877 . . ., by its terms, releases a settling tortfeasor only from liability for contribution and not partial indemnity, we conclude that from a realistic perspective the legislative policy underlying the provision dictates that a tortfeasor who has entered into a ‘good faith’ settlement . . . with the plaintiff must also be discharged from any claim for partial or comparative indemnity that may be pressed by a concurrent tortfeasor.”-431

“[W]e conclude that a plaintiff’s recovery from nonsettling tortfeasors should be diminished only by the amount that the plaintiff has actually recovered in a good faith settlement, rather than by the amount measured by the settling of tortfeasor’s proportionate responsibility for the injury.”-432

“Accordingly, we conclude that under the governing statutory provision a defendant is generally authorized to file a cross complaint against a concurrent tortfeasor for partial indemnity on a comparative fault basis, even when such concurrent tortfeasor has not been named a defendant in the original complaint.”-432

b. Notes

(i) “In federal question cases federal courts commonly apply contribution among jointly liable tortfeasors.”-435

Brochner v. Western Insurance Co.—S. Ct. of Co., 1986

Issue: Whether the trial court erred in holding that a hospital, which settled with a patient in a suit for negligence, may recover from the doctor who was also sued for negligence, and who also settled with the patient? YES

Holding: As a joint tortfeasor, “the hospital has no right of indemnity, but must seek contribution.  Pursuant to statute, a tortfeasor settling in good faith is discharged from liability for contribution; since Brochner and the hospital settled with the patient, neither is entitled to contribution.”-438

Rule: “Contribution . . . is based on the equitable notion that one tortfeasor should not be required to pay sums to an injured party in excess of that tortfeasor’s proportionate share of the responsibility for the injuries.”-436

“[I]ndemnity . . . is grounded in the legal principle that one joint tortfeasor, as indemnitor, may owe a duty of care to another joint tortfeasor, which duty is unrelated to any duty of care owed by the tortfeasors to the injured party. . . . When such duty is established, the indemnitor tortfeasor may be liable to the indemnitee tortfeasor for the entire loss experienced by the latter as the result of payments made to the injured party.”-436

“In an action brought as a result of a death or an injury to person or property, no defendant shall be liable for an amount greater than that represented by the degree or percentage of the negligence or fault attributable to such defendant that produced the claimed injury, death, damage, or loss.”-437

“[W]e conclude that the doctrine of indemnity insofar as it requires one of two joint tortfeasors to reimburse the other for the entire amount paid by the other as damages to a party injured as a result of the negligence of both joint tortfeasors, is no longer viable, and is hereby abolished.”-438
VI. Injunctions

A. The Nature of the Remedy of Injunction

1. “Simply stated, an injunction is a court order directing a person to refrain from some specified conduct or to perform some specified act which is enforceable through exercise of the contempt power of the court.  Injunctions are by far the most common of equitable remedies.”-439

2. “In practice some forms of injunction have come to be specially labeled.  For example, an injunctive order directing compliance with a contractual obligation is commonly called a decree of specific performance.  An order to pay spousal support is labeled just that.  Despite this terminology, these specially labeled court-imposed directives are nevertheless injunctions and should be analyzed accordingly.”-439

3. “Courts now employ this remedy to enforce constitutional rights by desegregating school systems, rectifying conditions in prisons and mental hospitals, protecting the right to vote, reapportioning voting districts, and otherwise imposing control over official and institutional actions.”-440

4. “[I]njunctions are frequently classified by the form of proceeding in which they are entered.  Temporary restraining orders may be issued ex parte or after only an informal hearing.  Preliminary injunctions are issued before trial but on a hearing after a noticed motion.  Permanent injunctions are issued after a trial on the merits.  These three types of injunction are also classified by duration.”-440

5. “More recent literature adds still other classifications of injunctions.  Some are said to be preventative where their purpose is to prevent a future wrong.  Others are said to be reparative to redress a wrong that has already occurred.  Some injunctions are said to be private as in cases where individual parties litigate a discrete claim.  Others are said to be institutional or structural where the remedy sweeps broadly to reform the practices of some public or private institution.”-441

B. Injunctions As a Provisional-Procedural Remedy: Temporary Restraining Orders and Preliminary Injunctions

1. “[P]rovisional remedies . . . include the legal mechanisms of claim and delivery or statutory replevin by which a plaintiff may secure possession of personal property subject to a security interest prior to trial, attachment and garnishment by which a court officer may take possession of tangible or intangible property of the defendant and hold it as security for any eventual judgment in plaintiff’s favor, and lis pendens, a device by which a plaintiff may record, and hence give constructive notice of, a claim involving title or right to possession of real property.  Temporary restraining orders and preliminary injunctions are the equity equivalent designed for the purpose of protecting the plaintiff’s right in an eventual equitable decree.”-442

2. The Legal Provisional Remedies: The Requirements of Due Process

a. The Nature of the Legal Provisional Remedies

(i) “Legal provisional remedies have long been part of civil procedure.  The most common are the pretrial remedies of attachment (commonly called garnishment when applied to intangible property such as a debt), statutory replevin (frequently called claim and delivery), lis pendens, and the post-trial remedy of execution upon judgments.  Attachment and garnishment are orders to some officer of the court, commonly the sheriff or marshal, to take possession of property of the defendant and to hold it pending the outcome of the litigation.  Statutory replevin applies where the plaintiff has some interest in property in possession of the defendant, as for example a security personal interest.  Upon a claim of a default by the defendant in the underlying obligation, statutory replevin empowers a court attache to take possession of the property and deliver it to the plaintiff.  Lis pendens is a statutory device intimately related to the impact of real property title recording statutes and the interest in freedom of transfer of title.  Abandoning the common law rule that pendency of an action affecting title to real property was constructive notice to the world so that one could not be a bona fide purchaser of the property free of the claims asserted in the action, these new generally adopted statutes provide that constructive notice is given only when notice of the pending action is recorded.”-444

3. The Constitutional Limitations on the Legal Provisional Remedies

Mitchell v. W.T. Grant Co.—S. Ct., 1973

Issue: Whether a Louisiana sequestration statute permitting the taking of private property upon an order issued ex parte, without prior notice or opportunity for a hearing, where the order may be issued only by a judge after a finding that the petitioner has rights in the property, and where the other party may post a bond as an alternative to losing his property, violates the Due Process Clause of the 14th Amendment? NO

Holding: “We cannot accept petitioner’s broad assertion that the Due Process Clause of the Fourteenth Amendment guaranteed to him the use and possession of the goods until all issues in the case were judicially resolved after full adversary proceedings had been completed.”-449

Rule: “The usual rule has been ‘where only property rights are involved, mere postponement of the judicial inquiry is not a denial of due process, if the opportunity given for ultimate judicial determination of liability is adequate.’”-450

d. Notes

(i) “In North Georgia Finishing, Inc. v. Di-Chem, Inc., the Court considered the due process implications of a Georgia attachment/garnishment statute applied in litigation between two commercial entities.  This statute, like most others of the time, was similar to the statute considered by the Court in Sniadach.  Plaintiff argued successfully in the Georgia court that Fuentes and Sniadach were cases of limited scope extending special due process protection to vulnerable wage-earners and consumers.  The Supreme Court rejected this argument and held that the Georgia statute failed the constitutional test: ‘The affidavit, like the one filed in this case need contain only conclusionary allegations.  The writ is issuable, as this one was, by the court clerk without participation by a judge.  Upon service of the writ, the debtor is deprived of the use of the property in the hands of the garnishee.’”-453

4. Equitable Provisional Remedies: Temporary Restraining Orders, Preliminary Injunctions, and Receiverships Pendente Lite
a. “Attachment or garnishment can be utilized only in connection with strictly defined types of claims and provide security for an eventual money judgment if the claimant prevails at trial.  Statutory replevin applies only as a remedy provisional to a claim seeking to realize on a security interest in personal property and accomplishes a pretrial transfer of the security to the creditor.  Lis pendens is available only to the claimant who asserts a right to title or possession of real property and, by constituting constructive notice to any transferee, prevents frustration of the claim by the defendant’s conveyance of the property to a bona fide purchaser.”-454

b. “Provisional remedies are short term in their lives and provisional in the sense that they can be aborted retroactively by failure of the claimant who has been awarded the pretrial remedy to prevail at trial.  The balance of considerations common to the determination to grant or deny any equitable remedy must, if it is properly applied, draw this balance in light of the time frame and provisional nature of the pretrial remedy involved.”-455

c. Temporary Restraining Orders

(i) “A temporary restraining order, commonly abbreviated in the lexicon of lawyers and judges to TRO, serves a very limited function.  A TRO is a very short term injunction designed to preserve a situation in place in the time from filing a complaint until a noticed motion can be heard which will determine whether its life should be extended or its scope modified by a preliminary injunction.”-455

(ii) Rule 65(b) and (c) of the Fed. R. Civ. P. provides: “(b) A temporary restraining order may be granted without written or oral notice to the adverse party or his attorney only if (1) it clearly appears from the facts shown by affidavit or by verified complaint that immediate and irreparable injury, loss, or damage will result to the applicant before the adverse party or his attorney can be heard in opposition, and (2) the applicant’s attorney certifies to the court in writing the efforts, if any, which have been made to give notice and the reasons supporting his claim that notice is not required.”-456

(iii) “(c) No restraining order or preliminary injunction shall issue except upon the giving of security by the applicant, in such sum as the court deems proper, for payment of such costs and damages as may be incurred or suffered by any party who is found to have been wrongfully enjoined or restrained.  No such security shall be required of the United States or of any officer or agency thereof.”-456

d. Notes

(i) “In Carroll v. President and Commissioners of Princess Anne, . . . [i]n holding that the [TRO] was invalid for violation of the First Amendment, the Court said: ‘It was issued ex parte, without notice to petitioners and without any effort, however informal, to invite or permit their participation in the proceedings.  There is a place in our jurisprudence for ex parte issuance, without notice, of temporary restraining orders of short duration; but there is no place within the area of basic freedoms guaranteed by the First Amendment for such orders where no showing is made that it is impossible to serve or to notify the opposing parties and to give them an opportunity to participate.’”-457

(ii) “Generally courts considering whether to issue a TRO apply the standard applicable to a preliminary injunction.  [In NFL Properties v. Coniglio, the D.C. Circuit noted the elements to be considered in determining whether to grant a TRO:] (1) The likelihood that plaintiff will prevail on the merits; (2) the threat of irreparable injury to plaintiff if no injunction is issued; (3) the degree of harm that the issuance of an injunction would cause to defendant and other parties interested in the proceeding; and (4) the public interest.”-459

e. The Requirement of a Bond

(i) Dobbs, Should Security be Required as a Pre-Condition to Provisional Injunctive Relief – “Bonds are commonly required by statutes whenever a plaintiff seeks a provisional remedy, whether at law or in equity.  The plaintiff who seeks to recover personal property by way of replevin or claim and delivery must post a bond before he is given his pre-judgment relief.”-461

f. Notes

(i) “Federal Rule 65 and virtually all state procedures make provision for a bond to be posted by the successful applicant for a TRO or preliminary injunction.  In many jurisdictions the requirement is mandatory.”-462

g. Preliminary Injunctions

L.A. Memorial Coliseum Comm’n v. NFL.—9th Cir., 1980

Issue: Whether the trial court erred in issuing a preliminary injunction where the P’s primary injury is economic in nature, the likelihood of such injury is speculative, and the P may obtain adequate economic redress for the alleged injury after a trial on the merits? YES

Holding: “We conclude that the court erred in issuing a preliminary injunction because there was no showing of irreparable injury.”-465

“Here a preliminary injunction was granted ‘although the court considered the question on the merits to be close,’ . . . and without finding a balance of harms favoring plaintiff.  Such a combination is clearly insufficient under Benda.”-467

Rule: “[A]n order issuing or denying a preliminary injunction will normally be reversed only if the lower court abused its discretion or based its decision upon erroneous legal premises.”-464

“The traditional equitable criteria for granting preliminary injunctive relief are (1) a strong likelihood of success on the merits, (2) the possibility of irreparable injury to plaintiff if the preliminary relief is not granted, (3) a balance of hardships favoring the plaintiff, and (4) advancement of the public interest (in certain cases).”-465

“In this circuit, the moving party may meet its burden by demonstrating either (1) a combination of probable success on the merits and the possibility of irreparable injury or (2) that serious questions are raised and the balance of hardships tips sharply in its favor.”-465

“Mere injuries, however substantial, in terms of money, time and energy necessarily expended . . . are not enough.  The possibility that adequate compensatory or other corrective relief will be available at a later date, in the ordinary course of litigation, weighs heavily against a claim of irreparable harm.”-466

“Under the continuum or sliding scale articulated in Benda a minimal showing on the merits is required even when the balance of harms tips decidedly toward the moving party.  Conversely, at least a minimal tip in the balance of hardships must be found even when the strongest showing on the merits is made.”-467

C. Federalism as a Limitation on Injunctive Relief

1. The Federal Anti-Injunction Act

Mitchum v. Foster—S. Ct., 1972

Issue: Whether 42 U.S.C. § 1983 “comes within the ‘expressly authorized’ exception of the anti-injunction statute so as to permit a federal court in a § 1983 suit to grant an injunction to stay a proceeding pending in a state court”? YES

Holding: “[U]nder the criteria established in our previous decisions construing the anti-injunction statute, § 1983 is an Act of Congress that falls within the ‘expressly authorized’ exception of that law.”-477

“[T]he District Court in this case was in error in holding that, because of the anti-injunction statute, it was absolutely without power in this § 1983 action to enjoin a proceeding pending in a state court under any circumstances whatsoever.”-477

Rule: “[I]n Atlantic Coast Line R. Co. v. Brotherhood of Locomotive Engineers, . . . we expressly rejected the view that the anti-injunction statute merely states a flexible doctrine of comity, and made clear that the statute imposes an absolute ban upon the issuance of a federal injunction against a pending state court proceeding, in the absence of one of the recognized exceptions.”-475

“In short, if a § 1983 action is not an ‘expressly authorized’ statutory exception, the anti-injunction law absolutely prohibits in such an action all federal equitable intervention in a pending state court proceeding, whether civil or criminal, and regardless of how extraordinary the particular circumstances may be.”-475

“In the first place, . . . in order to qualify under the ‘expressly authorized’ exception of the anti-injunction statute, a federal law need not contain an express reference to that statute. . . . Second, a federal law need not expressly authorize an injunction of a state court proceeding in order to qualify as an exception. . . . Thirdly, it is clear that, in order to qualify as an ‘expressly authorized’ exception to the anti-injunction statute, an Act of Congress must have created a specific and uniquely federal right or remedy, enforceable in a federal court of equity, that could be frustrated if the federal court were not empowered to enjoin a state court proceeding. . . . The test . . . is whether an Act of Congress, clearly creating a federal right or remedy enforceable in a federal court of equity, could be given its intended scope only by the stay of a state court proceeding.”-476

2. Comity and Federalism

Trainor v. Hernandez—S. Ct., 1977

Issue: When “a suit is filed in a federal court challenging the constitutionality of a state law under the Federal Constitution and seeking to have state officers enjoined from enforcing it, should the federal court proceed to judgment when it appears that the State has already instituted proceedings in the state court to enforce the challenged statute against the federal plaintiff and the latter could tender and have his federal claims decided in the state court”? NO
Holding: “The pendency of the state court action called for restraint by the federal court and for the dismissal of appellees’ complaint unless extraordinary circumstances were present warranting federal interference or unless their state remedies were inadequate to litigate their federal due process claim.”-482

Rehearing: “[T]he ‘basic doctrine of equity jurisprudence that courts of equity should not act, and particularly should not act to restrain a criminal prosecution, when the moving party has an adequate remedy at law and will not suffer irreparable injury if denied equitable relief.’”-480

a. Notes

(i) “In Younger v. Harris the Supreme Court declared a doctrine of federal abstention from interference with a pending state criminal proceeding based upon both traditional limitations upon the availability of equitable relief and upon principles of comity and federalism.”-482

Pennzoil Co. v. Texaco, Inc.—S. Ct., 1987

Issue: Whether “a federal district court lawfully may enjoin a plaintiff who has prevailed in a trial in state court from executing the judgment in its favor pending appeal of that judgment to a state appellate court”? NO

Holding: “Today we decide only that it was inappropriate for the District Court to entertain these claims.  If, and when, the Texas courts render a final decision on any federal issue presented by this litigation, review may be sought in this Court in the customary manner.”-486

Rule: “’[T]he basic doctrine of equity jurisprudence that courts of equity should not act, and particularly should not act to restrain a criminal prosecution, when the moving party has an adequate remedy at law.’  The [Younger] Court also offered a second explanation for its decision: ‘This underlying reason . . . is reinforced by an even more vital consideration, the notion of ‘comity,’ that is, a proper respect for state functions, a recognition of the fact that the entire country is made up of a Union of separate state governments, and a continuance of the belief that the National Government will fare best if the States and their institutions are left free to perform their separate functions in their separate ways.’”-484

“So long as those challenges relate to pending state proceedings, proper respect for the ability of state courts to resolve federal questions presented in state court litigation mandates that the federal court stay its hand.”-485

“Accordingly, when a litigant has not attempted to present his federal claims in related state court proceedings, a federal court should assume that state procedures will afford an adequate remedy, in the absence of unambiguous authority to the contary.”-486

D. Interstate and International Relationships as Limitations on Injunctive Relief

1. “Because equity acts in personam there is no per se bar to an injunction which requires a party over whom the court has acquired jurisdiction to act or refrain from acting in a different state or in a foreign country.”-487

Laker Airways v. Sabena, Belgian World Airlines—D.C. Cir., 1984
Issue: Whether the district court erred in granting a motion for preliminary injunction restraining the Ds from participating in foreign litigation in order to avoid the responsibility of defending in the domestic suit? NO

Holding: “Because the principles of comity and concurrent jurisdiction clearly authorize the use of a defensive preliminary injunction designed to permit the United States claim to go forward free of foreign interference, we affirm the decision of the district court.”-490

“[J]udicial precedent construing the prescriptive jurisdiction of the United States antitrust laws unequivocally holds that the antitrust laws should be applied.”-491

Rule: “Ordinarily antisuit injunctions are not properly invoked to preempt parallel proceedings on the same in personam claim in foreign tribunals.”-490

“[A] domestic forum is not compelled to acquiesce in pre- or post- judgment conduct by litigants which frustrates the significant policies of the domestic forum.”-490

E. Equitable Considerations in Fashioning an Injunction

F. Structural Reform – Public Law Injunctions

1. Fashioning Remedies

Jones v. Wittenberg—N.D. Ohio, 1971

Issue: Whether a county jail in violation of the constitutional proscription against cruel and unusual punishment may be compelled to engage in substantial physical and programmatic improvements in order to remedy the violation? YES 

VII. Remedies for Harms to Person

A. Introduction

B. Damages for Personal Injury: An Overview

1. “The conventional wisdom once was that the goal of the damage remedy is to compensate for the injury done. . . . Section 903 of the Second Restatement of Torts . . . suggests a broader purpose: ‘Compensatory damages are awarded to a person as compensation, indemnity, or restitution for harm sustained by him.’”-532

2. “For pleading and other procedural purposes, damages are classified as ‘general,’ those normally and generally expected from the injury so that they need not be specifically alleged or proved, and ‘special,’ those that are specific to the particular facts of the case so that special pleading and proof is required.”-532

C. Damages for Medical Expense and Loss of Earning Capacity

1. Measurement of the Loss

a. “Medical expenses consist of the reasonable cost of medical care, services and attention made necessary by the tortiously caused injury.  This includes the costs of attending physicians, nurses, hospital care, medication, and curative or alleviating devices such as braces and the like.  Earnings losses, whether actual or the capacity to earn compensation if the injured person is not employed at the time of the tortiously imposed injury, are also recoverable.”-533

Drayton v. Jiffee Chemical Corp.—N.D. Ohio, 1976

Issue: Whether the trial court erred in awarding damages to the P based on the expert testimony of the P’s witness where the P’s witness explained his reasoning, methodology, and conclusions in much greater detail than did the D’s expert witness? NO

Holding: “[T]he court is convinced that the initial award of damages, with one modification, represents a fair and just result.  The award to Mrs. Drayton, on count II of the complaint, is reduced to $20,000.  With that sole exception, defendant’s motion to amend filings of fact and conclusions of law and to amend judgment accordingly is also denied.”-538

b. Notes

(i) “Assessment of damages in tort actions is generally a function of the jury.  This has a bearing . . . in two respects important for an understanding of the American scene.  The first is that juries return a ‘general verdict,’ combining in a global figure all elements of the plaintiff’s compensable loss.  It therefore includes without separation damages for pecuniary loss as well as for ‘pain and suffering.’  Since the latter are at large, offering a very wide range of permissible discretion, it is very difficult to demonstrate the manner by which future pecuniary losses were determined.”-541

2. Inflation

Jones & Laughlin Steel Corp. v. Pfeifer—S. Ct., 1983

Issue: Whether the D may be subject to negligence liability under both §§ 4 and 5 of the Longshore and Harbor Workers’ Compensation Act where it was the employer of the injured party, and was also the owner pro hac vice of the barge on which the P was injured? YES

Whether the trial court correctly ignored the issue of inflation in its determination of damages? NO

Holding: “[A] longshoreman may bring a negligence action under section 5(b) of the Longshore and Harbor Workers’ Compensation Act . . . even though the longshoreman has received compensation from the employer-owner under section 4 of the Act.”-544

Rule: “[A]lthough the notion of a damages award representing the present value of a lost stream of earnings in an inflation-free economy rests on some fairly sophisticated economic concepts, the two elements that determine its calculation can be stated fairly easily.  They are: (1) the amount that the employee would have earned during each year that he could have been expected to work after the injury; and (2) the appropriate discount rate, reflecting the safest available investment.  The trier of fact should apply the discount rate to each of the estimated installments in the lost stream of income, and then add up the discounted installments to determine the total award.”-546

“Inflation has been a permanent fixture in our economy for many decades, and there can be no doubt that it ideally should affect both stages of the calculation described in the previous section.”-547

“First, by its very nature the calculation of an award for lost earnings must be a rough approximation.  Because the lost stream can never be predicted with complete confidence, any lump sum represents only a ‘rough and ready’ effort to put the plaintiff in the position he would have been in had he not been injured.  Second, sustained price inflation can make the award substantially less precise.  Inflation’s current magnitude and unpredictability create a substantial risk that the damages award will prove to have little relation to the lost wages it purports to replace.  Third, the question of lost earnings can arise in many different contexts.  In some sectors of the economy, it is far easier to assemble evidence of an individual’s most likely career path than in others.”-550

“If full account is taken of the individual and societal factors (excepting price inflation) that can be expected to have resulted in wage increases then all that should be set off against the market interest rate is an estimate of future price inflation.”-550

3. Structured Settlements and Periodic Payments of Judgments

a. “In a structured settlement, the parties agree that defendant’s obligation to plaintiff will be paid in a series of payments over the remainder of the plaintiff’s life or over a specific period, rather than in the traditional lump sum.  Security for the future payments in a structured settlement is normally provided by the defendant’s purchasing an annuity or similar financial device that will provide the income flow necessary to fund the periodic payments stipulated in the settlement.”-553

b. “Under a properly designed structured settlement, however, none of the future payments received by the plaintiff are taxable.  (To be safely entitled to this tax benefit, however, the settlement must be structured so that the plaintiff only has a right to receive the periodic payments and has no right to or control over the lump sum fund or annuity that produces those payments.”-553

D. The Collateral Source Rule

Helfend v. Southern Cal. Rapid Transit Dist.—Ca. S. Ct., 1970

Issue: Whether “the collateral source rule applies to tort actions involving public entities and public employees in which the plaintiff has received benefits from his medical insurance coverage”? YES

Holding: “[W]e conclude that in a case in which a tort victim has received partial compensation from medical insurance coverage entirely independent of the tortfeasor the trial court properly followed the collateral source rule and foreclosed defendant from mitigating damages by means of the collateral payments.”-559

Rule: The collateral source rule provides: “[I]f an injured party receives some compensation for his injuries from a source wholly independent of the tortfeasor, such payment should not be deducted from the damages which the plaintiff would otherwise collect from the tortfeasor.”-556

“The collateral source rule as applied here embodies the venerable concept that a person who has invested years of insurance premiums to assure his medical care should receive the benefits of his thrift.  The tortfeasor should not garner the benefits of his victim’s providence.”-557

1. Notes

a. “The collateral source rule is not uniformly applied by the courts of the various states.  Most states apply the rule to all collateral payments, those not attributable to the tortfeasor or its insurer.  New York and some other states exclude gifts made to the plaintiff motivated by her loss.”-560

E. Damages for Pain and Suffering

1. “Compensation for pain and suffering frequently constitutes the principal element of damages for personal injury. . . . The term ‘pain and suffering’ includes not only the discomfort of pain in itself but generally also loss of quality of life that results from the injury.  Most courts treat as compensable such impairments as the opportunity to pursue avocations which could be the source of enjoyment, embarrassment from disfigurement, and restrictions upon normal activity.  These damages may be past, in the sense of having accrued prior to trial, and future, in the sense of being predictable over a post-trial period.”-566

Capelouto v. Kaiser Foundation Hospitals—Ca. S. Ct., 1972

Issue: Whether a child under the age of one and incapable of articulating her pain may nevertheless recover damages for pain and suffering in a malpractice action against a hospital? YES

Rule: “The inarticulate anguish of the infant serves as much a ground for recovery as the adult’s most sophisticated description.”-570
