Professor Selmi
Environmental Law
Fall 2005

II.
THE FRAMEWORK OF THE CLEAN WATER ACT

A.
Overview
1. History: Traditional water quality regulation (FWPCA) was an ambient approach- like the Clean Air Act. Ineffective- problems b/c it “focuses on the tolerable effects rather than the preventable causes of water pollution.” 
a. Steps in ambient approach are: (a) decide what you want to use water for (e.g. industry, recreation, drinking)?; (b) Set standard for that use (stringency depends on use); (c)Work backwards from standards to set implementation plan to meet standard. 
b. 1972 Amendments: Renamed FWPCA to CWA and set technology-based effluent limitations (using permit system-NPDES) on all “point sources” of water pollution.
1. EPA to create tech-based performance standards based on available technology (costs considered in regulations)
2. Comprehensive: §301- prohibits discharge of any pollutant into the navigable waterways of the US by any “point source” w/o a NPDES permit.




3. BUT, CWA does NOT regulate non-point sources, leaving 





approximately 50% of water pollution uncontrolled.





a. ex: urban runoff

4. Permits needed to discharge of pollution from point sources- §404.




c. 1987 Amendments: 




1. existing sources (conventional & non-conventional): BAT





2. toxic sources: BAT (no later than 1989)





3. new sources: BDAT (no later than 1989)



2. Difference between CAA and CWA

a. CWA is technology-based approach (end-of-pipe controls on point sources) backed up by an ambient strategy. 

b. CAA used an ambient approach supplemented by tech-based strategy (new sources, PSDs, etc.). No permit system at first–until ’90


3.  Two Types of Regulatory Systems: The key regulatory distinction is between (a) the establishment of effluent limitations by regulation for individual point sources (e.g. numerical concentrations of pollutants permissible), and (b) the establishment of water-quality standards.




a. Tech-based standards (BPT-least, BCT, BAT, BDAT-most)




1. more stringent = less cost-benefit analysis

b.  Tech-based standards set based on category (e.g. one for pulp mills and one for metal finishers)
c. Congress classified pollutants into three categories:

1. toxic (chemicals), conventional (sewage), non-conventional



4.  Implementation by Permit: Under both systems, individual sources are regulated by issuance of a permit.  See Section 401 of the Clean Water Act (“CWA”), referred to in DuPont v. Train (434):



a. DuPont v. Train (1977-434; USSC): 

B.
Effluent Limitations for Point Sources


1.  Types of Sources: Water pollution can be divided into two kinds of sources: "point sources" and "non-point sources."  The Act regulates “discharges” into “navigable waters” from “point sources” by placing limits on those discharges.  It has separate provisions for regulating “non-point sources.”


2.  Definition of "Point Source": 


a. “Point Source” Defined (423): A "point source" is defined as "any discernible, confined and discrete conveyance, including but not limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container ... from which pollutants are or may be discharged."

b. Definition Applied:  In Sierra Club v. Abston Construction (423) the court held that (1) surface runoff collected or channeled is a point source, but (2) simple erosion alone would not be.
1. Sierra Club v. Abston Construction (1980-423): Company uses strip mining procedure of creating soil piles of overburden.  Rainfall washed the spoils into a navigable waterway. ∆ argues he is a “but for” cause but NOT the immediate cause (rain); they didn’t make a ditch to the river (no affirmative action).  All agree silt is a pollutant but is there a “discharge” from a point source?”  P argues it doesn’t matter how pollutant got to waterway, only that it did.  ∆ argues all examples are man-made, affirmative actions (focus on conveyance). Gov’t argues that basins are point source (but created to prevent erosion). Court adopts gov’t position-need to have some action by company. Any action that leads to pollution in waterways is a point source-gravity is conveyance. Basic erosion is NOT a point source.
a. Note: Result disincentives companies to prevent runoff.  They won’t try to stop it but let it runoff
c. Approach to determining gov’t jx to regulate water: Ask:


1. What is the pollutant?


2. What is the discharge?


3. What is the point source?


4. Is discharge into a navigable water? 
d Origin of Discharge: The point source need NOT be the original source of the pollutant discharged.  S. Fla. Water Mgmt. Dist. v. Miccosukee Tribe (Handout).  The court left open the question of whether all navigable waters should be viewed unitarily, so that when water is taken from one body and transferred to another, no discharge occurs and no permit is needed.
1. S. Florida Water Mgmt. Dist v. Miccosukee Tribe (2004-handout; USSC): Water is pumped from urban-agricultural area by pump (S-9) through canal (C-11) into wetland areas (WCA-3). WCA-3 is higher in elevation than the canal so w/o pump and levees, the water would go back into urban/agricultural area and destroy shit. Agriculture areas deposit phosphorous into canals that gets pumped into WCA-3. Algae forms in WCA-3. P claims that ∆ (FL) needs a permit to act [i.e. there is a discharge(C-11 to WCA-3) of a pollutant (P- tainted water) from a point source(C-11 & pump) into a navigable water (WCA-3, C-11)]. P asked for injunction, but really wanted permit to force removal of P.  Gov’t came up with “Unitary Waters” argument: to be a point source, it must discharge into navigable waters. C-11 and WCA-3 is a unitary body of water: there are no pollutants being discharged; no addition of pollutant b/c pollutant was already in the navigable water. Congress says any many times but not before navigable waters- so it’s what’s not there that counts. BUT, most sources of pollutions will not be affected, only water transfer situations. AND this sort of transfer should be partially regulated as a local non-point source- not completely exempt (like Lead Industries-makes the judge feel better). USSC-dismisses origination argument, but remands factual-based Unitary/SingleBody argument w/ positive note.  
a. Note: This case had huge impact inWest- we need to pump all our water.
b. Note: ∆ initially argued that ∆ didn’t create pollution, that it was already there. This is a bad argument-the statute doesn’t require origination b/c then sewage plants wouldn’t be point sources.
2. Intake Credit Problem: Provision says you don’t have to remove pollutants that were already in the water when you took it-not considered pollutant. BUT, credit available only if discharger demonstrates that water is discharged in place where it was taken. Problem: here- if unitary theory applies, then this provision undercuts the idea (e.g. S. Florida case: dirty water in C-11 into clean water in WCA-3). 
a. ex: industrial source takes water out of river, uses it & puts it back in (e.g. cooling). If water is already polluted, then factory isn’t discharging a pollutant.



3.  Regulation of Point Sources: 




a. Guidelines and Effluent Limitations: The Clean Water Act establishes an elaborate framework for the regulation of point sources.  The Act speaks of: (1) Guidelines for the establishment of effluent limitations for various industrial categories of dischargers (CWA § 304), and (2) Effluent limitations for those dischargers.




1. §304- “requires EPA to adopt water quality criteria and guidelines for effluent standards, pretreatment programs at POTWs and state permits. States may depart from EPA criteria.”



b. EPA Authority to Issue Binding Regulations:  In DuPont v. Train (434), the Supreme Court held that EPA had the power to issue binding regulations establishing effluent limitations for categories and classes of point sources pursuant to § 301 of CWA, even though that section didn’t explicitly give the agency authority to issue regulations.





a. Dupont v. Train (1977-434; USSC): EPA set industry-wide standards for pollution discharge (on existing and new sources). Industry challenged claiming EPA didn’t have authority under §301 to issue such standards to existing sources AND argued that new-source standards under §306 should allow for variances for individual plants.  Industry argues state to set regulation under §402 not EPA. EPA argues power in §301 to regulate w/ §304 as guidelines.  Key is interrelation b/t §§ 301, 304, 402.  Court rules for EPA-§301 is vague, but §304 mentions EPA.  Also looks at §402which relates back to §301.  Court uses §509 (reference to EPA&301) & §101-deference.  EPA has no power to grant variances to new sources under §306



1. Note: Act allows EPA to delegate permit-issuing authority to states if they show a sufficient water quality program in place- States love this!





2. Variance- an adjustment to effluent limitations that 


apply onto an individual plant.

C.
Water Quality Standards


1.  Adoption of Standards: In addition to the system of regulations governing classes and categories of point sources, the CWA requires states to adopt water quality standards for bodies of water.  The water quality standard is then implemented through a permit.



2.  Uses and Criteria: A water quality standard consists of (a) a use for a body of water, and (b) criteria to meet that use. See PUD No. 1 v. Jefferson County (p. 458).

D.
NPDES Permits


1.  No Discharge Without Permit: Any discharge of pollutants into a public waterway is prohibited unless authorized by a permit.  CWA Section 301. The permit program is known as the National Pollutant Discharge Elimination System (NPDES).  


2.  Issuer of Permit: EPA may delegate authority to issue permits to the states.  In the absence of an approved state program, EPA may issue an NPDES permit under Section 402 of the Act.


E. EFFLUENT LIMITATIONS FOR DIRECT DISCHARGERS


1. For Existing Sources of Non-Toxic Pollutants: BPT, BAT, and BCT




a. BPT Standards:



1.  The 1972 BPT Limitations: The 1972 Amendments required existing dischargers to use "best practical control technology currently available" (BPT) by July 1, 1977.  The 1972 Amendments required existing dischargers to use "best available control technology economically achievable" (BAT) by 1983.  

a. direct discharger- discharge straight into bodies of water.
b. indirect discharger- POTWs (collect wastewater from res/comm/indust facilities and transport it to treatment plants to clean and discharge)
c. BPT (§304(b)):



2. Adoption of BPT Standards: In Chemical Manufacturers Assn. v. EPA (440), the court reviewed the establishment of and evidentiary support for BPT standards for the organic chemicals, plastics, and synthetic fibers industries.  BPT standards require the agency to consider the “total cost of application in relation to the effluent reduction benefits.”  It is to be the “average of the best performance….”  The court rejected the argument that EPA is limited by a “knee of the curve” test.  The court also rejected arguments by environmentalists that EPA had improperly rejected more stringent technology.
a. CMA v. EPA (1989, 440): As a result of DuPont, EPA can adopt regulations for “categories and class” sources- here, EPA regulated one industry- OCPSF. CMA argues EPA should use “knee of the curve” test to determine standard and thus BPT not cost-effective. EPA argues discretion.  But CMA didn’t connect theory to statute. CMA argued money, but didn’t connect to industry harm. NRDC argues standard not strict enough-makes EPA look more reasonable & worried about settlement (look to smaller pool of plants for standard).  Court rejected CMA’s and NRDC’s arguments.  




1. Knee-of-the-curve: margins-The cost to 




remove from 95%-100% is much more 




expensive v. the reward.
a. ex: in a river, if you have removed 95% of pollutants from a river, the last 5% isn’t going to increase the benefits of the river that much, but it will still be very expensive.
b. Note: when establishing BPT standard, court uses “average of the best performers in the industry” test. Look at best facilities w/in the category. 



b. BCT and BAT for Conventional and Non-Conventional Pollutants


The 1977 Amendments split the requirement for existing sources into two categories:




1. Conventional Pollutants: These must use "best conventional pollutant control technology" (BCT) by 1987.  BCT requires a cost-benefit analysis more stringent than the test for BPT.  Chemical Manufacturers Assn. v. EPA (440).




2.  Non-Conventional Pollutants: These must use BAT.


2. For Existing Sources of Toxic Pollutants

a. Original Section 307: Initially, Section 307 of the Act required


EPA to establish health-based (not technology based) standards.





1. No regard to cost or technological feasibility.  Delays!
 b. Amended Section 307: The 1977 Amendments to the Act, however, require only BAT for toxic pollutants.  




3. For New Sources: NSPS (§306)
a.  The NSPS Standard: EPA sets nationally-applicable “new source performance standards.” The level of control required is the "best available demonstrated control technology."  EPA must “take into consideration the cost of achieving [NSPS] reduction, and any non-water quality environmental impact and energy requirements.”  Even one plant can constitute “demonstrated” technology.  

b.  Adoption of NSPS Standard:  In Chemical Manufacturers Assn. v. EPA (451), the Court held that this test is essentially the same as the test for BAT. The court also held, however, that the agency had failed to consider certain zero or alternative discharge plants.
1. a. CMA v. EPA (1989, 440): As a result of DuPont, EPA can adopt regulations for “categories and class” sources- here, EPA regulated one industry- OCPSF. NRDC challenges EPA’s decision to create NSPS identical to existing ones-EPA should have made standards more strict than existing BAT&BPT b/c it’s less costly to get better technology than retrofit existing costs; EPA should have considered better control technologies.  EPA argued the cost test for NSPS is identical to those est. for BAT&BPT and new technologies must be “demonstrated” and “available” before using them; and demonstrated if broad and EPA has discretion to determine it.  Court defers to the EPA’s judgment but remands to EPA to consider recycling/zero emission operations for standard making. 


4. Variances


a. Variances for Existing Sources
1. Section 301(c) Variances:  § 301(c) of CWA explicitly authorizes variances from BAT for existing individual plants under certain circumstances.

2. Judicially Required BPT Variances: In DuPont v. Train (in an omitted part of the opinion) the Supreme Court held that EPA must offer a variance for existing dischargers from the BPT Standards.


b.  Variances for New Sources
1. In DuPont, the Supreme Court rejected an argument that variances were required for new sources.


F. 
WATER QUALITY BASED CONTROLS


1.  State Adoption and EPA Supervision


a.  State Adoption (§303(a)): States (and tribes)must adopt water quality standards that specify maximum ambient levels of pollutants that will ensure that waters can be used for their designated purposes.   As noted above, water quality standards contain (1) designated uses (DUs) and (2) water quality criteria (WQC).  EPA also subjects them to an “anti-degradation” policy that prevents use of water quality standards to allow a water to degrade.  The planning requirements for water quality standards in Section 308 and 319 of the Clean Water Act are discussed briefly in Pronsolino v. Nastri (479).


1. Requirements for WQS:
a. DUs- ID the activities the state expects the water body to support (i.e. drinking, fishing, recre, indust)
b. WQC- Descriptions of the conditions in a water body necessary to support the DUs (numeric or narratively expressed- no econ factors considered).


1. EPA creates WQCs as reference for states


2. narrative: “no harm to humans”

3. ex: rec. use has stringent criteria


4. ex: industrial use has lower criteria
c. Anti-degradation policy- to protect “existing uses” which are those uses “actually attained in the water body after 11/75 whether or not in WQS”)

1. Protect against back-sliding.

2. Consequences of WQS

a. May result in more stringent regulation of point sources (§301(b)(1)(c)- EPA can make more stringent)

b. Translating narrative WQS into effluent controls is difficult- so numeric standards only for toxic pollut.
c. WQS needed for state certification for fed. permits


1. See below- certification 

b.  EPA Supervision:  EPA may veto state water quality standards if they are not consistent with the requirements of the Act (§303(c)).  



2. Relationship of Water Quality Standards to Effluent Limitations
a.  Where Technology-Based Standards Are Not Sufficient: If technology based effluent limitations will not attain state water quality standards, the Act sets additional procedures for amending the effluent limitations in permits to attain those standards.  

b.  TMDLs for Point Sources:  Under Section 1313[§303(d)], the state identifies "water quality limited areas" and then establishes "total maximum daily loads" (TMDLs) for those areas.  The TMDL is the made up of individual waste load allocations (WLAs) for individual sources of pollutants.






1. Provision was dormant until ’96 (AL Env. Ctr. v. Browner)



2. TMDL process is an ambient approach to regulating water quality (work backwards from effect to cause). Process:




a. Look at body of water that is WQ limited




b. Look at sources on body on water




c. Figure out maximum amount of pollution that can be discharged daily and still meet WQS.





d. Then divide up WLAs between sources.





e. Problem: when non-point sources involved!
c.  Ambient approach of TMDLs can lead to EPA setting more stringent effluents on point sources than would apply under traditional technology-based limits:

1. Dioxin/Organochlorine Center v. Clarke (1995-471): Env. argues TMDLS set too low (need to consider risk to animals).  Industry argues that EPA didn’t have authority to establish TMDLs before determining that less costly tech-based effluents limits (BAT) were inadequate to meet state WQS. EPA rebuts env. argument w/ document claiming consideration.  Court upheld a TMDL for toxic pollutants against both environmental and industry challenges (EPA acted reasonably, not need to do BAT limits first).  Among other things, the court held that the agency properly considered the risk to aquatic and wildlife, and it was not required to establish less-burdensome BAT limitations before adopting the TMDL for toxic pollutants



a. Note: EPA document can be attacked on many 






fronts (passive voice, who is guy who wrote it, etc.).
b. Note:  §1313(d)(1)(A): Apply TMDLS when the effluent limitations of §1311…are not stringent enough to implement any water quality standard applicable to such waters.

1. §1311- effluent limitations are BPT limitations but Dioxin is toxic pollutant and not subj. to BPT limitations.  (Acc. to Act, suppose to use BAT limitations for toxic pollutants and BPT for conventional pollutants. EPA never set BAT limits.  [Mills argued that TMDLS not triggered or that EPA must implement BAT limits]
d.  TMDLs for Nonpoint Sources:  Under Section 1313[§303(d)], EPA must establish TMDLs for nonpoint sources where effluent limitations are “not stringent enough” to attain water quality standards even though such limitations do not apply to nonpoint sources.  

1. TMDL process does not directly mandate reg. on non-
point sources but requires state planning to impose effluent 
limitations on those sources.

2. Pronsolino v. Nastri (2002-479): P applied for timber permits on river.  EPA had set TMDL for that river.  Too expensive to P so they sued EPA claiming no authority under §303(d) of CWA to impose TMDLs on bodies of water polluted only by non-point sources (303 only applies to point sources).  EPA argues 303 applies to pollution from point sources, non-point sources, or both. Court defers to EPA’s interpretation (Chevron). No need for effluent limitations before TMDLs-if WQS not met, use TMDLs.
e.  ICSs for Toxic Pollutants:  Under § 1314(1), the State determines which point sources are preventing or impairing water quality for segments of navigable water, and the amount of toxic pollutants discharged by each such source.  Then the State develops an Individual Control Strategy (ICS) for such sources that would attain the applicable water quality standard within 3 years.  Discussed: 





1. Dioxin/Organocholorine Center. 



3.
Water Quality Certifications
a.  State Certification Required: Under § 401(a) of the CWA, an applicant (point source) for a federal license "which may result in any discharge into the navigable waters" must secure a certification from the State in which the discharge originates. The certification shall set forth "any effluent limitations and other limitations...necessary to assure that [the applicant] will comply" with applicable provisions of the CWA.  


1. proposed activity must not violate WQS.
2. §401 is power-sharing: gives states a level of control over federally issued permits.
3. §401(a): need a discharge to comply with provisions of Act

4. §401(d): any cert. shall set forth “any effluent limitations and other limitations …nec. to insure any applicant will comply w/ CWA and state requirements (i.e. WQS)” 

( state’s authority derives from this.

b. Scope of State Certification Authority: In PUD No. 1 of Jefferson County v. Washington Dept. of Ecology (458) the Court held that the certification did not have to be related to the specific discharge.  Further, the certification could be conditioned to require a minimum stream flow that would ensure compliance with the “uses” of a water quality standard.
1. PUD No. 1 v. Wash. Dept. of Ecology (1994-458; USSC): City/District want to build hydroelectric dam but need a permit b/c there’s a discharge (from building and use).  Need permission from FERC and 401 cert from state. PUD argues states condition (that minimum streamflow be generated) exceeds state power under §401 (condition not related to discharge). State wants to use power over certification to protect its WQS. Court looks at statute (401) to determine authority- Purpose of condition was to maintain fish population which is in the WQS.  §303 allows the state to set WQS.  §303 is in §401(a).  §401(d) mentions §301 and §301 incorporates §303 by reference (“other limitations”).  O’Connor read §401(d) very broadly. Also, USSC punts on preemption problem.  
a. Note: Does O’Connor’s decision render §401(a) meaningless? NO- she considers 401a and 401d as sequential, not as individual authority.


G. OTHER REQUIREMENTS IN THE CLEAN WATER ACT

1. Please be aware that the Act contains numerous other requirements that we did not have time to cover in class.  These include regulatory requirements for publicly owned treatment works, indirect dischargers (those who discharge into such works), and discharges into wetlands.

DuPont Argument Chart
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When Dealing with Statutes


1. Read statute carefully


2. Read cross-referenced statutes


3. Look at possibilities


4. Figure out client’s goals


5. Figure out which possibility fits client’s goal


6. Look at advantages and disadvantages of arguing each possibility (i.e. court won’t buy it)


7. Think about what the other side will argue (their best possibility)


8. Come up with rebuttals
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