Prof. Williams                         Evidence- Outline                                    Fall 2005


I.
INTRODUCTION TO EVIDENCE
A. Making the Record: what happens in a trial to make the history of the case 
1.
Two levels in a trial
a. Win the trial and convince the judge and/or jury

b. Preserve the case for an appeal

i. what to include (say) in trial record to convince a reviewing court

ii. includes verbatim record of all statements made at trial
1. transcript- court reporter’s record of everything

2. pleadings

3. other papers filed

4. all tangible evidence

2.   Direct Examination- Examining your own witness: Limited in way to tell the 
story
 
a. Leading Questions: A question that suggests its own answer
b. Basic Rule: Can NOT ask leading questions during direct examination

i.    ex: OK- Were you at the intersection, and if so, what did you see?

ii.   ex: NOT- Did you see the red car drive through that red light?
iii. ex: NOT- You were driving well under the speed limit, correct?
c.   Rationale: Forces a lawyer to get the story out in pieces.  Gives a chance 
for the opposing part to object.  Jurors hate leading questions

i.   Leading questions prove lawyer has no confidence in witness


ii.  Leading questions prove lawyer doesn’t trust the witness  

d.   Objection Rules for Leading Questions:
i. FRE §611(c): p.1008

ii.   CEC §767: p.1269
e.   Exceptions for Leading Questions: Generally, have to get the court’s 

permission before you ask the leading question.  Otherwise, you can generally ask leading questions:



i.     Cross-examination 





a. CEC §767- allowed on cross or re-cross




ii.    Hostile/Adverse Witness




a. Must motion to the court to qualify the witness as adverse



iii.   Child Witness




a. CEC § 767(2)(b): child under 10 yrs. w/ court’s permission 

in certain cases




b. FRE (?)



iv.   Foundational information (preliminary information):

a. ex: when you want to est. connections to a case (why the witness was at a particular place when the accident occurred)

b. names and addresses (saves time, non-controversial)



v.    Expert Witness(?)



vi.    Dependent w/ subst. cognitive impairment in certain cases
3.    Laying a Foundation

a.   With a witness, counsel must:

i.   Show person is a competent witness to establish relevance to   

     the matter at hand

 


a) they were present at the scene; and 

b) saw the incident


ii.   Show the evidence is based on personal knowledge
a) must be present and saw it happen with own eyes

b) FRE § 602

c) CEC § 702

iv. Show the evidence is admissible, not hearsay

b.   Two Forms of Evidence
i.    Tangible Evidence- Physical things relevant to the case 

      (ex: dagger) may be offered to the fact finder to consider

a) Must establish it is relevant to the case:
1) real evidence- the “real thing,” i.e. the dagger used to kill the victim
a) chain of custody- the trail that shows 
how we know it is the same dagger

2) demonstrative evidence- NOT the “real thing,” i.e. visual or AV aids for fact finder (ex: charts)




b) Must get it into the record






1) Marked for identification (done in advance)






2) Move (introduce) object into evidence






a) after admissible







b) could be an objection

3) If denied, then offer of proof- showing substance of excluded evidence and its relevance
a) function: to perfect a record for appellate review.  It must show the relevance of the evidence and it admissibility under rules
b) procedure: made outside jury

c) absolute right to offer of proof
ii.    Testimonial Evidence- Oral testimony given by a witness, 

        under oath, in court from the witness stand or deposition



c.   Objections
i.    Rule: Opposing lawyer’s responsibility to make timely 

       objection to inappropriate evidence

ii.   Waiver of Objection:  Failure to object leads to waiver of 

      objection.  Evidence will be admitted.

a) FRE § 103(a)(1)


b) CEC § 353


c) Note: Judges can exclude evidence sua sponte


1) not common, though: 



a) adversary system: counsel’s job




b) leads to claim of bias

d) If objection is waived, it can NOT be raised on appeal

II.
RELEVANCE
  Analysis for Relevance and Hearsay

1. Is it relevant?


a) What proposition is the evidence offered to prove?



i. ex: Trying to prove that J. Springer is a new form of life




ii ex: Trying to prove that G. Williams hates J. Springer



b) Is the proposition provable in the case?



i. Use common sense and logic



ii. Think can the person offering the evidence actually prove that?


c) Does the evidence have some tendency in reason to prove or disprove the 


proposition?

2. Is it hearsay?


a) Is it being offered to prove the matter asserted?



b) If inadmissible, is there an exception?

3. Is there unfair prejudice?


a) If it is admissible, is it unfairly prejudicial?



i. Does the prejudice substantially outweigh the probative value? 

A.  Relevance

1. Definition: Relevant evidence has some tendency in reason to prove or 

disprove a proposition properly involved in the case; only relevant evidence is admissible. 


2. TEST FOR RELEVANCE:


a) What proposition is the evidence trying to prove?



b) Is the proposition provable in the case?



i. Often answered by state of law





a) ex: when trying to prove guilt, but ∆ admits liability- NOT
b) Hypo 1: P presents evid. that she was conceived while m+f were married & living together.  CA Stat- where m+f are living together when child is conceived, there is  presump. that husband is father. Is a blood test evidence relevant to prove that someone else is the father? NO! CA law makes the proposition not provable.  The law is conclusive.  Once you determine that two were living together at time child was conceived, the answer is done.

c) Does the evidence have some tendency in reason to prove or disprove the proposition?

i.  Low standard, If there is it a little persuasive, it is relevant

ii. Judgment of Solomon (72): Judge orders baby divided into two in order to see which of two is the real mother.  One sacrifices her child in order to let it live and gets custody.  The inference is that that real mother would not want to see her child die.
a) Hypo 1:  the losing mother claims that the reaction of the mothers was irrelevant to who is the biological parent.  Proposition:  the real mother will sacrifice her rights to the child in order that it not be killed.  Does the evidence have some tendency in reason to prove that she is the biological mother?  Yes.  What would be better evidence?  A doctor or midwife who saw the delivery.
b) Hypo 2:  The losing mother claims that the evidence is wrong.  She is a different religion than the other woman and believes that the child will be damned to hell if the other mother raises it, so it is better for the child to die now.  Does this destroy the relevancy of the evidence of the mother’s reactions?  NO.  It still has a tendency to show who would really be the mother.  The losing mother can negate the judge’s inference with this religious explanation.  But the jury would still get to see the evidence of the mother’s reaction to the thought of splitting her baby in half.
c) Hypo 3: Law says custody should be awarded to person who will act in best interest of child (i.e. law in California). So, woman who sacrifices the child is acting in the best interests and thus evidence does have a tendency in reason to prove the proposition (the law).  
iii. Union Paint & Varnish v. Dean (1927) P offers as evidence the first can of paint with the same brand ruined his roof.  Relevant?
a) Offered to prove that can #2 is defective as well.

b) YES. If can prove can #2 is defective, he wins.

c) YES. The evidence offered has some tendency to prove that the 2nd can of paint is defective.  It still has some tendency, albeit a small tendency.

His arguments go to probative value (weak), not relevance.

iv. See Knapp v. State (1907): Pros argue have tendency in reason to disprove that ∆ act in self-defense.
3.  Note: Just because the evidence is relevant, does NOT mean it proves anything 

4.  Rules: Essentially the same between Federal Rules and California



a) CEC §§ 210, 350, 351



b) FRE §§ 401,402
B. Inferences and Circumstantial Evidence
1. Inferences: The value of evidence moves up when we add other pieces of evidence (don’t look at evidence in isolation).  The fewer leaps that the jury has to make, the more chance that the evidence will be let in.  The judge, however, may admit something conditionally.

a) Solomon case:  An inference must be drawn that the mother who sacrifices her custody is the real m because a real m would not want her child to be killed.
2. Circumstantial evidence- a situation where evidence of a statement may not constitute a fact in issue but may be relevant to the existence of such a fact.  Ask the trier of fact to make inferences to reach the proposition we are trying to prove.
a) ex: Muddy footprint dried in the sun that fits the shoe the defendant wears does not in itself prove the case, but it is strong circumstantial evidence that he was walking in that area fairly recently. 
3. Morgan Love Letter: A woman’s husband is killed.  A man wrote the woman a love letter.  Is the letter relevant to whether the man killed the husband?
a) There are a series of inferences:
· The man loved the woman
· The man wants to be with the woman he loves
· The man wants to get rid of the husband
· The man is willing to kill the husband
· The man  actually killed the husband
b) These inferences are of low probative value.  We have to make a lot of assumptions to conclude that the man is a murderer.  But the letter is still relevant.
c) The letter will go up in weight if there is more evidence:  threat, murder weapon.
C. Evidence can have a low probative value but still be relevant

1. Probative value:  refers to evidence or facts that have the effect of proving facts sought; evidence has probative value if it tends to prove an issue.
2. Knapp:  Evidence that the person died of natural causes does not change what D heard, but it has a tendency in reason to suggest the D heard nothing.  Even if others testify that they heard the rumor, the evidence would still be relevant. Jury would have to decide whether they believe it..  It would have a lower probative value.
D. Courts sometimes can incorrectly declare evidence irrelevant
1. Sherrod (?):  Cop shoots victim-suspect who was “reaching for a weapon.” Victim’s family offers evidence that the victim was unarmed.  Court finds it irrelevant and prejudicial to the case against the cop.  This case does not fit into our regular analysis.  It IS relevant.  Provable proposition:  the police officer was unreasonable.  Fact that the victim was unarmed has a tendency to disprove that the officer thought that the victim was reaching for a gun.  It would be up to the jury to decide. 
III. BALANCING: PROBATIVE VALUE V. PREJUDICIAL EFFECT


A. Balancing Test
1. Basic rule: Once you determine that evidence is relevant, is there some other reason why it should be excluded?  Apply the balancing test:
2. Determine the probative value or “weight” of the evidence – high to low (is it good evidence?  Would it tend to prove the proposition it was offered for?)
3. Determine whether the evidence poses a danger of high prejudice.  Evidence may be excluded if the probative value is substantially outweighed by unfair prejudice. 
4. Old Chief v. US: D had a prior conviction for assault and is charged w/ using a firearm as a convicted felon..  Prosecution offers evidence of prior conviction.  The prior is relevant to the crime. D stipulates to prior conviction b/c he doesn’t want the jury to hear the details of it.  Prosecution wants to introduce the details. USSC applied balancing test and held that the evidence would be too prejudicial. The probative value is low.  The jury is more likely to convict the D if they know about his prior conviction.  The danger of prejudice is high.  
5. Rules:



a) CEC §352


b) FRE §403
6. Unfair prejudice- refers to undue tendency to decide case on improper basis; e.g., unfair prejudice is caused by evidence that is likely to arouse emotional response rather than rational response of a jury on an issue.
B. Prejudicial evidence v. unfairly prejudicial evidence
1. All evidence is prejudicial.  Not all prejudicial evidence is unfairly prejudicial.  It is unfairly prejudicial if the conclusion is improperly drawn. If it would lead the trier of fact to decide based on an emotional basis and NOT on a logical basis OR if it would lead to jury to make a decision on a basis prohibited by law.

2. Ballou v. Henri Studios:  Victim’s family sues for negligence of car accident.  ∆ claims contrib. neg. (V drunk). P says not  drunk through nurse testimony.  ∆ present evidence of a blood test  Court excludes the blood test. TC finds the blood test is too prejudicial because juries have bad view of alcohol. AC reverses. TC believes that the nurse is credible, BUT this is a matter for the jury!
a) RULE: In weighing the probative value of evidence v. unfair prejudice, a court may NOT determine the credibility of the evidence.
3. SEE RELEVANCE HYPOS P.95
IV. HEARSAY

A. Definition of Hearsay: An out of court statement offered to prove the truth of the matter asserted. A statement can be an oral assertion, a written assertion or assertive conduct.

1. Rules- Hearsay:


a) CEC §1200



b) FRE §801

2. Rules- Statement
a) CEC §  225- Statement means “oral or written verbal expression” or nonverbal conduct of a person intended by him as a substitute for oral or written verbal expression.

b) FRE § 801(a)- A statement is an oral or written assertion or nonverbal conduct of a person, if it is intended by the person as an assertion.  A preliminary determination will be required to determine whether an assertion is intended, particularly when non-verbal.


3. Reasons for excluding hearsay evidence
1. Absence of right of cross examination

2. Ability to observe demeanor of declarant, jury makes lots of determination based on assessment of a person
Hearsay Test:
1. What is the out of court statement?
2. What is asserted by the out of court statement (what is being said)?

             a. This could be behavior 

3. Is the statement being offered to prove the truth of the matter asserted?
4. Sir Walter Raleigh Hypo: Raleigh accused of treason.  Co-conspirator is in prison and produces a sworn statement that Raleigh is guilty.  A Portuguese witness testifies as to what his co-conspirator said about Raleigh.  Raleigh found guilty on this evidence even though his accuser does not appear in court and is not crossed.  Why does this matter?  We want to cross him, examine his body language, impeach him, ask if he had a motive to accuse Raleigh, ask about the circumstances of the statement (maybe he was being tortured).This testimony is HEARSAY!!
5. State v. English: where Δ is convicted of murder and on appeal wants to enter evidence of an admission of another party that it was he who committed the crime, court holds evidence is inadmissible because it is an out of court statement, not under oath, to show that Δ did not commit the crime convicted
6. It can be hearsay even if you make a statement yourself

a) You are a witness and want to prove that you saw a car run a red light. 

1) You say in court: “I told my class that I saw the car run the red light- HEARSAY!!!

2) You should have said: “I saw the car run the red light”- NH
7. Consulting notes: You can NOT testify to what the notes say. You can only testify from memory.  Notes can only be used to refresh memory. If you can’t recall anything, the notes are probably inadmissible.
8. Should we abolish this rule?  At one time, it was proposed that evidence would be examined on a case by case basis.  There were three problems with this.
a) A case by case basis would make it hard to prepare for trial b/c cannot predict what evidence will be there.
b) Decisions would not be reliable because they would be made quickly – at trial.
c) Once juries heard the evidence, they will credit it.
d) Today’s Hearsay rule:  it is a broad rule with a bunch of exceptions.

B. Approaches to Hearsay
1. Assertion-Centered Approach: An out-of-court statement offered to prove the truth of the matter asserted.
2. Declarant-Centered Approach: An out-of-court statement is hearsay when it depends upon the credibility of the declarant.
a) Credibility refers to the testimonial qualities of sincerity, narrative ability, memory, and perception
b) This method is wrong 5% of the time.

1) ex: ∆ charged with committing a crime in Miami.  Police question ∆’s wife and she says ∆ was w/ her in HI on that night.  At trial, Pros. wants to use her statement for the inference that she lied b/c she knew he was guilty.


a) Ass-cent: NH- not offered to prove truth of matter… 
b) Decl-cent: H- trier’s use of it would require reliance on her memory, perception, narration.  THIS IS WRONG!!

C. Inferences and Hearsay

1. Evidence cases often built on inferences.  If A, then B
2. If the inference depends on the truthfulness of the out-of-court statement, then the evidence is HEARSAY!

3. Hypo: Declarant tells Witness that he is going fishing with X.  X ends up dead.  

Witness will testify as to what Declarant told him.  The inference is that if Declarant 

went fishing with X, then Declarant killed X.  Therefore, the inference depends on an out of court statement, and it is hearsay.  Note that an exception to the rule will allow it in, but it is still hearsay. 

4. Hypo: The city of LA is prosecuting LL for violating rent control laws.  A third 

party announced on a talk radio, that the LL is a slumlord.  The prosecutor brings in 

three friends who heard the broadcast.  This would be hearsay.  The inference that he 

violates rent control is built on the statement that the Defendant is a slumlord, which 

is an out of court statement.


D. Statements that are NOT hearsay
1. If the evidence is being used to prove something other than the matter asserted, the statement is NOT hearsay.  The matter asserted refers to the information in the out of court statement.  An out of court statement is hearsay if it is being used to prove those facts. 
2. Estate of Murdoch (103):  The issue is whether a husband or a wife died last in an accident.  The evidence is that the officer heard the husband said “I am alive.”  This is an out of court statement.  BUT, it is NOT being used to prove the matter asserted.  It is being used to show that he husband spoke.  The jury needs to believe that he said something, because if the spoke, he must have been alive. It doesn’t matter what he said, only that he said something.

a) Note: If Murdoch says “My wife is still alive,” then that would be hearsay as evidence to prove Mrs. Murdoch is still alive.  
3. Hypo: P sues ∆ for slander.  ∆ said on a talk radio that the P’s a slumlord.  P brings in three friends who heard the broadcast.  Each will testify that he heard the broadcast.  This is not hearsay.  One element of the tort is that the statements of slander must be made.  Thus, the friend will be asserting that the slanderous statements were made – not that the Plaintiff is a slumlord.
3.5. US v. Rhodes: Spy communications show that ∆ was recruited as a Russian spy.  If offered to prove he is a spy, this is an assertion and is HEARSAY  The only way to get it admitted would be to use it to let the jury know that Russian agents communicated about the ∆.  There would have to be a limiting instruction, very prejudicial..  Could redact the direct assertions that the ∆ was a spy.  


a) Declarant-centered approach: You cannot test the Russian agents credibility.
4. State of Mind:  Evidence offered to show the effect on someone’s mental state or belief, probable cause, provocation, knowledge or fear. 
a) Subramaniam (106): ∆ found guilty of possession of ammunition. ∆ argued that he was acting under duress.  ∆ wanted to submit evidence that terrorists told him to do it or they would kill his family. The evidence of these third party statements should be admitted because it goes to state of mind.  We only care that the ∆ heard a threat and believed it.  We do not care whether it was true or not, only that these threats were said and that they would have the effect of causing someone to act the way the ∆ acted if he believed them.  We are not using the evidence to prove that the terrorists were going to kill him or his family- used that way as a means to prosecute the terrorists, they would be hearsay.  Therefore, the evidence is not being used to prove the matter asserted. NH!
1) Note: Declarant-centered: Who does the trier have to believe that ∆ was acting under duress? ∆.  It would show that ∆ was acting under duress if trier believes him.  NOT HEARSAY
b) Fun-Damental v. Gemmy (110): P sues ∆ for infringement b/c P made the Toilet Bank and then ∆ made the Currency Can and sold it for less.  P is trying to prove that ∆ had copied them and that the design of the currency can was confusing people.  To win, P must show a copy of design and that copying caused consumer confusion. P offers evidence of out-of-court  customer complaints. The evidence is being used to show that customers were confused, not that they sodl it to others for less $. It shows the state of mind of the customers.  
1) Note:  Declarant-centered approach gets it wrong.  Trier would need to believe the customers (the out of court declarants). Hearsay.
c) U.S. v. Hernandez: ∆ found guilty of drug charges. DEA agent testifies that US Customs had identified the ∆ as a drug smuggler.  HEARSAY b/c it is being used to prove the matter asserted.  Pros wants the jury to infer that b/c US Customs said he was a drug smuggler, he was a drug smuggler.  ∆ claims that he was set up by an informant.  Pros argues that they submitted the evidence to show the DEA agent’s state of mind.  However, this is not relevant.  We do not care about the agent’s state of mind, only the informants (to make sure he really did set him up.)
1) Hypo: ∆ claims that the DEA agent selected him because he is Latino.  Then, the evidence would NOT BE HEARSAY b/c it would be used to show state of mind of why he was selected.
d) Hypo: Trump sues Cuban.  Cuban’s show was the Benefactor. At trial, Cuban says that he borrowed ideas but that they were friends and T implied it would be ok to develop a show of his own.  T wants to introduce evidence of conversation w/ friends: T told them C is dumb and is a snot nose punk.  Relevant? YES. Tends to show that T didn’t like Cuban so it has some tendency to contradict Cuban’s statement. Hearsay? NO. This is indirect evidence of declarant’s state of mind.  Tends to show declarant’s feelings indirectly.  Doesn’t prove the truth of the matter asserted- goes to whether they were friends, not whether C is a punk.  This is indirect or circumstantial evidence of state of mind.
e) Morgan (Pope) Hypo (125): Woman says “I am the Pope.”  A witness testifies in court that he heard her say it.  If offered to prove she is insane, it is NOT HEARSAY. Evidence NOT offered to prove she is the pope, only that to show her then existing state of mind.
1) Note: Declarant-centered approach gets it wrong!  For the jury to get it right, they would have to believe her statements


f) See Hypos p. 114.
g) Note: Statements that circumstantially evidence the declarant’s state of mind are easier to admit than direct evidence thereof.
1) Direct statements of declarant’s state of mind are hearsay and only admissible if they all under an exception

a) “I dislike Fred”


b) “I am insane”


c) “I intend to go to New York”

2) Statements that circumstantially evidence a declarant’s state of mind are always admissible as nonhearsay.


a) “Fred is a liar and a cheat” (to prove declarant dislikes him)


b) “I am the Pope” (to prove declarant is insane)

c) “This place sucks” (to prove declarant moved to NYC)

5. Knowledge/Notice: Evidence offered to show that one party had knowledge or notice of a particular event or issue
a) Vinyard (107): P sued ∆ for negligence.  P slipped on slippery parking lot.  P submits evidence that people had complained that the lot was slippery.  We do not care whether the complaints were true.  Evidence being used to prove that the ∆ had notice.

1) Note: If used to show that the floor was slippery when wet, it is HEARSAY!   
2) Note: Unfair prejudice?  There is the danger that the trier will use the evidence to prove the lot was slippery.  ∆ should ask for a limiting instruction to prove notice, not slipperiness.
b) Johnson v. Misericordia Hospital: P sued hospital for negligence in hiring and allowing doctor to perform surgery.  P offers evidence that other doctors said he was incompetent and had been suspended.  The evidence is allowed in because it is being used to prove that there were information about him out there and that the hospital should have known.  It is not being used to prove that he was a bad doctor or that he was suspended, only that the hospital had knowledge (or should have known).  
1) Note: Unfair prejudice?  High probability that trier will use statement for the wrong purpose, but the probative value is also very high.  Can NOT exclude the evidence.  ∆ should ask for limiting instruction  to prove knowledge, not negligence.

a) Rules for limiting instructions:


1) FRE §105



2) CEC §355
2) Can the evidence be used to prove that the doctor was negligent in this surgery?  NO.  There would be an inference that he was negligent before, and therefore negligent again. The inference would be built on hearsay.
6.  Independent Legal Significance/Operative Conduct: Words that have legal 


operation on their own.

a) ex: two people exchanging marriage vows, words of donative intent
b) Ries Biological (109): P sues bank to recover money that was guaranteed by the bank.  P offers evidence that the bank president made an oral guarantee of money that a third party owed to the plaintiff.  The evidence is admissible b/c under contract law the words created the contract.  The words have independent legal significance.
c) Hypo:  At a wedding, the groom and bride say “I do.”  The man later claims that he was joking.  Under an objective inquiry, we do not care whether he was joking.  We care that he spoke the words. NOT HEARSAY
d) Gift hypos:  
1) Williams gives a student a water-bottle and says “I am giving you this…”  This is expressing donative intent and as long as it accompanies the transfer, it has independent legal signinficance.
2) If Williams said “I intend to give you this” before he gave the student the water-bottle, then this would be hearsay.  There is NO independent legal significance.
7. Non-Assertive Conduct: The actor is NOT intending to communicate a message by acting.  Assertive- actor wants to communicate- pointing, etc.
a) Rules: 


1) CEC §225- assertive conduct

2) FRE §801(a)- assertive conduct
b) Matrix movie hypo: Neo Prosecuted for computer hacking. He saw police and ran from them. Does behavior tend to show his guilt? Possibly.  Not an unreasonable inference.  BUT, this is non-assertive conduct.  Neo does not intend to communicate any message.  He is acting in accordance with what he felt. This is NOT HEARSAY because it is non-assertive.
c) Hypo: It starts raining. Person opens up umbrella.  Why? To protect themselves from the rain.  Do they intend to communicate its raining? NO- they just want to stay dry. Person is acting in their own self-interest. Non-assertive conduct
d) Hypo: Its cold outside, so you put on sweater.  Don’t intend to show its cold.
e) Assertive Conduct: 

1) Hypo:  While driving on the freeway, a man gives you the finger.  This is assertive conduct.  It is intended to communicate something.
2) Hypo: Williams points at a person that he thinks attacked him.  He has identified the person.  Someone sees him do this.  They testify.  It is an out of court “statement.

3) Hypo:  Act of pointing to identify a suspect in a lineup.  This is the equivalent of words, assertive in nature, and regarded as a statement.

4) Hypo: PM of Canada has a steak for lunch during a mad cow scare. Generally, this is nonassertive conduct-you eat b/c you are hungry. BUT here, he is eating to assert a message (that there should be no fear of eating beef).  This is assertive conduct!
f) US v. Zenni (114): Gov’t agents searched ∆’s home under a search warrant.  They answered the telephone and heard “Put two bucks on that horse.”  These are out of court statements, but they are directions.  Betters do not intend to communicate that the ∆ takes bets.  They just want to place a bet.  There is simply no assertion in the statement.  A majority of courts follow this rule.


1) Note: Commands & questions are NOT assertions- NH
2) Potential Problem w/ the Non-Assertive Conduct Analysis:
a) Rothschild (120) – A man famous for making money knows the outcome of Waterloo.  This is important because it will affect the value of the British Currency.  He sells his stocks.  This makes the people think that the British have lost.  They then sell their stock.  The man then buys up all of the stock while it is low and makes a huge killing when the truth comes out.  The British have won.  This looks like he is acting in accordance to this belief, and not that he meant to communicate something.  But we know that he intended to communicate that the British had lost.
g) Silence, Inaction is non-assertive conduct
1) Silver v. NY Central RR (123) – P sued RR b/c while the train was grounded, the temperature was too cold and harmed her.  RR submits evidence that 11 other passengers did not complain.  This is non-assertive.  There was no intent to communicate by silence.  [The silence however is probative because 11 out of the 12 did not complain.  It also helped that that porter testified as to what he saw.] NOT HEARSAY!
a) Note: If the person who is silent or inactive is a party to the lawsuit, then her silence may constitute an implied admission and be receivable as NH in FRE and H exception under CEC 


h) US v. Jaramillo-Suarez (125):  ∆ convicted of coke and conspiracy

Pros. offers pay/owe sheet in evidence to show the apt where it was found was used for drug trafficking.  Hearsay? NO! b/c it is not to show ∆ was a drug dealer, but used to show character of house where it was found.  Looks like the calls in Zenni, but close to borderline (didn’t person who recorded in it intend to communicate something?) Balancing Test? prejudicial and probative.

8. Personal knowledge:
a) US v. Brown: Tax preparer convicted of fraud.  The government submitted evidence from IRS agent who stated that a majority of the returns were overstated.  The agent had to talk to the taxpayers to come to her conclusion.  Her testimony relies on out of courts statements because she does not have personal knowledge (in other words, she did not prepare the taxes herself).   We want to hear from the taxpayers b/c they may have a motive to have lied to her.  
9. Non-human Evidence (131): Machines and animals do not make statements as defined by FRE 801(a) & CEC 225 so they cannot be hearsay. BUT, offeree must prove foundation  
a) The proponent has the burden of establishing that the machine is accurate and reliable
1) Webster Groves v. Quick (131): ∆ is convicted of speeding and challenges evidence of electric timer.  The police testified to the reading of the machine, the calibration and tests.  NOT HEARSAY
b) Animals can be used as long as the proponent can show training, accuracy, and reliability.

1) Parrot case:  the proponent cannot prove accuracy.

2) Drug smuggling dogs:  Today, there is a general assumption that if the dog is trained, the evidence is not-hearsay.

c) Rationale:  Non-human sources have no motivation to lie.  Furthermore, the human witnesses who relate the “testimony” of the animals can explain the meaning of the non-human “statements” and can be cross-examined about them.

Statements Not Offered for their Truth
Type:




Example
1. Legally operative facts
words of offer, acceptance, and rejection; words of gift, sale, and bailment; defamatory words; and deceitful words 
2. Words offered to show effect

Words of notice or warning; inflammatory or accusatory on hearer or reader


words; words of good faith
3. Words offered as circumstantial
words expressing dislike; words indicating insanity; and

evidence of declarant’s state of mind
words indicating knowledge

4. Prior statements by witness
prior inconsistent statements to impeach witness’s

affecting credibility
credibility; prior consistent statements to rehabilitate 
V. EXCEPTIONS/EXEMPTIONS TO THE HEARSAY RULE

A. Introduction to Exception and Exemptions
1. Preliminary questions of fact (PQOF): The judge will decide preliminary questions of fact to determine whether the evidence meets the requirements for the exception, and the jury will determine the weight and credibility of the evidence.  The standard will be preponderance of the evidence – more likely than not – in both criminal and civil cases.  The jury does not get instructed on evidentiary issues.


b) CEC §§ 400-405

1) No bootstrapping.  You can’t you one hearsay evidence piece to boost up your case for admitting another piece of hearsay.
2) Bootstrapping = use of a statement as evidence of the truth of the statement itself.
c) FRE § 104

1) District court is not bound by the rules of evidence in making determinations of preliminary facts.  It says that preliminary questions of fact are determined by the judge, and the judge is not bound by the rules of evidence (can consider hearsay), so bootstrapping is okay.

 
B.  Exceptions to the Hearsay Rule

1. DYING DECLARATIONS:  
a) Rationale:  We think that it is inherently trustworthy and reliable.  We make assumptions that the person has no motivation to lie, and would want to be honest before they die.  Also, this is based on necessity, if we do not admit the statement it is lost, and the best evidence comes from the victim himself.  The jury can determine the creditability and motive of the person reporting the statement through cross examination.



1) Note: Certain countries believe the opposite!
b) Foundational Requirements:  The proponent of the statement must prove all preliminary facts by a POE for the evidence to be admissible.  PF (i.e. whether victim was under sense of impending death)  is determined by the trial judge 
1) Declarant must be under a sense of impending death
2) The statement must relate to the cause and circumstance of the impending death
3) The proponent of the statement must prove that declarant had personal knowledge of what he has said (i.e. if he didn’t see/doesn’t know who shot him, then this cannot be used)
a) Personal knowledge: Under the FRE a witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter about which he/she is testifying.
4) Soles v. State (137):  Victim shot in the back of the head as he was driving away.  Makes a statement that Soles did it before dying.  Judge admitted statement (to put doubt in declarant’s statement).  BUT, there is a problem w/ personal knowledge:  The victim had a wound, was probably delirious, and was shot from the back, so how could be sure who shot him?  The court did not deal with this problem in the case.  Under CA law, the result may have been different.
c) RULES:
1) CEC § 1242: allows introduction of evidence in any case if
a)  See above 3 elements; AND
b) declarant must actually die.




c) Note: this can be used in civil or criminal cases

2) FRE § 804(b)(2)

a) See above 3 elements; AND

b) Declarant does not have to die in the civil case 

1) declarant must die in criminal cases
2) Obviously must die in murder cases
c) Declarant must be unavailable
1) Unavailability: FRE § 804(a)
i.) 5th Amendment privilege invoked
ii.) Physical, mental illness
iii.) Proponent makes a good faith effort but the declarant does not appear
iv.) Proponent cannot cause a declarant’s unavailability
d) Note: Once admitted, the declaration is subject to all of the objections and grounds for impeachment that could be asserted if the declarant were on the stand testifying.
e) See Hypos p. 145

2. EXCITED UTTERANCES:
a) Origin: When one is under stress by an excited event, the ability to think/be rational is overwhelmed by reaction. He lacks the ability to reflect.
b) Definition: If there is proof that the declarant is speaking under such stress, then the evidence is admissible provided it is based on personal knowledge.

c) Rationale: When you make excited utterances, you do not have time to reflect and make up something that is not true.   If there is evidence of reflection then it is not as reliable.

1) Note: Problem of accuracy – When people are excited, their memory and perception is poor.  The court is aware of this problem and will allow you to bring in experts to tell the jury not to give the statement too much weight.


d) Requirements: 
1) Nature of the occasion/event must be startling enough to produce nervous excitement or shock in the observer
2) The utterance or statement must be made at the time or shortly after the occurrence under stress such that the declarant will not have time for reflection or misrepresentation,  AND must be spontaneous in nature or impulsive.

a) Timing is important but NOT determinative

1) The more time that has passed, the more likely the statement is not an excited utterance.


i.) driving home after event shows reflection
3) Subject of the utterance must relate to the event (there must be some other proof, other than what the declarant said showing that the act occurred)- FRE and many states
4) Declarant must have personal knowledge (?)

e) RULES:
1) CEC §  1240
a) Michling (149) – P’s husband died from injury on the job and she needs to prove this in order to get insurance benefits.  Evidence: Her husband comes home and tells her about the accident.  However, it does not look like he was operating under stress of the event.  He had the presence of mind to put the truck away and drive home.
2) There must be admissible independent evidence of the exciting event.  No bootstrapping in CA
a) Michling (149) – Here the wife first needs to prove than an exciting event occurred – the accident (needs admissible evidence of the excited event)..  Then, she can get in the statement made during the exciting event.  Otherwise it is just her husband telling the wife that the accident happened at work.  Foundation (showing an excited event) for the evidence can NOT be the evidence itself. She would have to bring in coworkers who say the event to prove this event.
1) This requirement to authenticate the event is a requirement in CA, but not in Fed court.  
3) FRE § 803(2)

a) Declarant must be under the stress of the event when the statement was made.
b) FRE 104:  The trial court is not bound by the rules of evidence in making determinations of preliminary facts.
1) Michling hypo (148) – If this case was decided in federal court, the judge can use the husband’s statement as tending to show that there was an exciting event. Bootstrapping is allowed.
4) Standard: Use an objective standard to determine whether the circumstances would warrant excitability.

3. DECLARATIONS OF PRESENT SENSE IMPRESSION
a) Definition: Occurs when someone is describing an incident or thing as the incident is happening or thing is occurring. There is no reflection- 

b) Rationale: When one is describing as they are observing there is not enough time to make it up. Also, there is usually a corroboration to confirm.


c) Requirements:
1) Statement must be made almost immediately as thing is observed 
a) within seconds



2) Personal knowledge

d) Note: No problem of exciting event overwhelming person’s ability to describe accurately.  Don’t necessarily need to be excited.  Person could be calm and rationale.



e) RULES: 
1) CEC § 1241: statements can only be used to explain or qualify the conduct of the Declarant.





a) CA has NO Present Sense Impression!!

2) FRE § 803(1): Statement must be made while the Declarant is perceiving the event or immediately after. Statement can be made immediately after the event, but this means seconds, not minutes.

f) State v. Jones (154): State trooper stopped couple and allegedly sexually assaulted woman.  Evidence is the testimony of an officer who heard two trucker talking about the ∆ and victim’s cars.  The truckers describe the events they are seeing, and use language such as “look at this, look at that!” These statements corroborates victim’s version of chase. Hearsay? YES! but admissible as PSI. 

1) Note: This is bootstrapping but MD uses federal rule.   .

4. ADMISSIONS 
a) Definition: an admission is any voluntary extrajudicial statement or conduct by a party to the present litigation (not a nonparty witness) that is inconsistent with a position the party presently takes (introduction of his own statements against the party).  It is not necessarily against interest and may even being self-serving.  It is any statement by a party offered against a party. The statement must be contrast to party’s present position.
b) As a general rule, the balancing test is NOT applied b/c the party is free to explain away any unfair prejudice that results as to the admission
c) Rationale:    The person can always testify and explain, qualify or deny the admission.  So, we are not worried about reliability.  The person made the statement, and has no right to complain that they will not be crossed.  They are a party to the litigation, so they can testify.   


d) Basic Admission:
1) Requirements:

a) “A statement of a party offered against that party.”  (The person does not have to say in exact words that they admit to something)

b) It is irrelevant whether the statement is against personal interest!

1) ex:  If a person states that a note is forged and then later acquires the note and sued upon it, the previous statement may be introduced as an admission although the party had no interest when he or she made the statement.

2) Note: Most admissions are actually against 
interest when made, but there is no such requirement.

d) NO requirement of personal knowledge: Declarant need not have personal knowledge of facts admitted.

1) See Mahlandt v. Wild Canid Center (below)

e) Voluntary: Admission must be voluntarily given.





1) No tricking or duress

2) RULES: 

a) CEC § 1220: Basic  Admission of a Party
b) FRE § 801(d)(2): Admission by a Party-Opponent


1) Defines admission as NOT HEARSAY!
3) Example: Problem 1 (168) – P sues D for personal injuries from car accident.  D was driving and P was a passenger.  D testifies that as she was driving, P blew the horn, and this surprised her, so she hit a telephone pole.  P testifies that he never blew the horn.  In a pre-trial hearing, P offers an admission by D, that D admitted that she made the statement because she was fearful over her insurance.  This is a clear-cut admission; it is a statement by a party offered against a party.  But not all of them are, or have to be, this clear cut in order to qualify as an admission
.


e) Adoptive Admissions (Admissions by Adoption):
1) Definition: Adoptive admission = Action by a party in which he approves a statement of one for whom he is responsible, thereby accepting the truth of the statement; under certain circumstances silence may also constitute an admission.  Thus, such statements of a declarant may be admitted against another party if it can be shown that the party adopted the statements as his own.
a) Adoption can be done by words or other conduct that shows party has voluntarily adopted or ratified the statement of another
b) Issue of adoption is PQOF for the trial judge

2) Requirements:
a) Statement of a party offered against a party
b) The party has manifested his adoption or belief in the statement’s truth.  “I heard that our company was at fault in the accident” is not admissible

1) i.e. person makes the statement in the form of: 


a) “This is what happened”





2) NOT: “I was told” or “This is what X told me”



3) RULES: 
a) CEC § 1221- Adoptive Admissions: Person does something (by words or other conduct) that indicates that the party “manifests his adoption” or believes the truth of the statement.

1) Party must have personal knowledge.

b) FRE § 801(d)(2)(b)


1) Adoptive admission is treated as NOT HEARSAY!

 2) EXAM: For the Hearsay, Not Hearsay Part: IGNORE THE FEDERAL RULE!!

4) Reed v. McCourt (160): Man dies in plant accident.  Defendant at the hearing before the coroner, testified about the type of machine used by the decedent at work, and the accident with the machine that had caused his death.  D statements before the coroner were not based on his personal knowledge of the accident.  He had however, heard about the accident from another employee.  If he, however, had just said that this is what he heard, then it would be inadmissible, but he gave his testimony in a “matter of fact” way.


f) Admission by Silence  
1) Rule:  If a person fails to respond or makes an evasive response and a reasonable person would have unequivocally denied the statement (gen. an accusation) made against them, it is admissible as an admission.
a) Rationale: Presumption that people will deny it when faced with accusations of wrongdoing.
b) Hoosier (167): ∆ is accused of bank robbery.  A witness testified that three weeks after the robbery, the ∆’s  girlfriend made a statement that implicated the ∆ in the crime, and the ∆ did not say anything.  The court said that if a reasonable person would have denied it, then it is an admission.  However, it is important to note that simply remaining silent in the face of an admission is never enough.  Here, we had additional evidence that the ∆ had made remarks himself about wanting to rob a bank.  
2) Problem: ∆ often has a constitutional right to remain silent.  If evidence allowed in all situations, court would be infringing constitutional rights.
a) Silence cannot be used against you in a court of law when you are in custody and refuse to answer to/deny accusations (think- arrest and questioned hypo).



3) McCormick on Admissions (Proponent must prove that):
a) The statement must have been heard by the party who does not respond
b) The statement must have been understood by the party who does not respond
c) The subject matter must be within the party’s knowledge (otherwise they will be silent because they are confused about what you are accusing them of)
d) There cannot be any physical, legal or emotional impediments to person’s ability to respond (capability).
4) Majority view: The judge will decide as a preliminary question of fact whether the statement meets the condition of the exception.

a) State v. Carlson: ∆ is convicted of drug crimes.  Wife accuses ∆ of drug use and ∆ just “hung his head and shook his head back and forth.”  Ct. held that the non-verbal reaction here was too ambiguous to be an admission.


1) Proponent must convince judge by a POE that the silence indicates an admission.
2) If judge decides it is not admitted, the statement or action is not introduced and jury can not hear it.



5) Hypos p. 167



g) Admission by an Agent or Employee
1) Problem: What do we do when evidence against an employer is a statement by an employee or agent? 

2) CEC § 1222: Evidence of a statement offered against a party is not made inadmissible by the hearsay rule if: 

a) The statement was made by a person authorized (either implicitly or explicitly) by the party to make a statement . . . concerning the subject matter of the statement; AND
b) The evidence is offered after admission of evidence sufficient to sustain a finding of such authority.  Ct discretion
c) Big Mack Trucking (172): Leday (EE) didn’t set parking brake.  Truck rolled and killed someone. He told the officer that there were problems with brakes and told him that he didn’t set the parking brake.  P offers this evidence. Hearsay? YES. Admission? NO!  P can’t use it to prove negligence (RS).  Employer must sanction or authorize the EE to speak on its behalf (authorized admission). Statement is not admissible against B.M. Trucking b/c EE not authorized to make statement on behalf of trucking to the officer.
3) FRE § 801(b)(2)(D): Not hearsay if the admission is a statement by the party’s agent or servant concerning a matter within the scope of agency or employment, made during the existence of the relationship
a) Mahlandt v. Wild Canid Center: A child is injured.  The dispute is whether it was harmed by a wolf or by the fence.  EE  not home when the incident occurs.  Hears from others about it.  He talks to his ER.  He makes two statements that the wolf bit the child.  No personal knowledge but he adopts the admission when he said it to the ER.  The statement is being offered against the ER.  The statement is NOT authorized by the ER, BUT it is within the scope of the declarant’s employment and is thus, admissible under the federal rules. 
b) Sabel v. Mead Johnson (176) – A user of a medication sues the manufacturer.  Offers evidence of a meeting between the manufacturer and outside consultants.  Ct. holds that evidence was inadmissible because consultant were NOT in an agency relationship (not working as employees of the company) and no authorization.  It does not satisfy the federal rule, so their statements are inadmissible hearsay.



4) Elements of Agency relationship:




a) Fiduciary relationship





b) Right of principal to control agent’s conduct





c) Agent needs power to alter legal relationship




5) Note: NO BALANCING with admissions.  No worry about unair 




prejudice b/c it is an admission.
6) Remember: NO BOOTSTRAPING: The content of the statements will be considered but are not sufficient to show authority, agency, employment, scope.  IT IS THUS EASIER TO USE THIS RULE B/C OF FRE 104 (PQOF – Ct is not bound by rules of evidence in making these determinations).

7) Note: Internal business communications are protected.
a)  We want to encourage business and want to encourage safety discussions.

b) Big Mack  Trucker does not set brakes and kills another trucker.  Trucker tells the VP that he did not set the brake properly.  The trucker does not testify.  P offers the trucker’s statements to the VP.  Ct. says that the statement to the VP was inadmissible because it is an internal communication and is therefore protected.



8) Hypos, p. 172
9) Implicit Authorization- As the head of a company, you can make statements of behalf of the company.

h) Admission by a Co-conspirator (legal fiction)
1) Definition: If people are involved in conspiracy to commit crime or civil wrong, then the statements of conspiracy are admissible against each person who is part of the conspiracy.
a) If involved in conspiracy to rob a bank, your conspirators statements can be used against you

2) Rationale:  The court constructs a fiction that co-conspirators are partners.  One partner’s statements are admissible against another partner.
a) DiDomenico (178): Posner- This is fiction. Logic problem - the law of partnership and law of agency are designed to encourage enterprise where law of conspiracy is designed to discourage such activity. BUT, can’t write it over again.  So he goes along with it….



3) CEC §1223: Elements:
a) Declarant must be a member of a conspiracy


1) foundational element- no bootstrapping
a) can’t show ∆ is part of the conspiracy by producing evidence he was part of the conspiracy. Need independent evidence of conspiracy
b) Declarant was participating in a conspiracy to commit a crime or a civil wrong.  
c) Statement was made in furtherance of the objective of the conspiracy
d) Statement was made prior to or during the time that the party was participating in that conspiracy – but not after!

1) If you join a conspiracy in progress, everything said before you joined is admissible against you

e) Note: The evidence is offered either after admission of evidence sufficient to sustain a finding of the facts specified above, or in the court’s discretion as to the order of proof, subject to the admission of such evidence.  This is flexible in that you do not have to prove all of the elements right away.  You can allow the statement in subject to a motion to strike.  But if you do not establish the foundation properly later, you run the risk of mistrial.

f) Standard: Judge decides if conditions are met. The standard for admission is still POE.



4) FRE § 801(d)(2)(E): Elements:




a) Declarant must be a member in a conspiracy 






1) bootstrapping allowed, but limitations…
2) Bourjaily: ∆ was charged with a drug crime.  He objected to the admission by a co-conspirator.  The prosecutor introduced evidence of a telephone conversation between the D and a friend to prove conspiracy. DC: NO! Need independent evidence of foundational facts. USSC- Reverses. Rule 104 – Fed Cts.  not bound by rules of evidence when determining if evidence is admissible. Under FRE- you may bootstrap but can’t rely exclusively on out of court statement to prove each element of foundation. Need independent evidence of foundational elements.
a) bootstrapping- using hearsay statement to prove foundation of conspiracy




b) Statement must be make in furtherance of the conspiracy 

1) Doerr (180): Two brothers are talking in a bar about the prostitution ring, one brother is teasing the other about not knowing what is going on.  Court says that it needs evidence that their conversation is moving the conspiracy forward (furthering the conspiracy).  This conversation sounds more like idle chatter.  This case sent a message to the lower courts that more will be required in order to allow in evidence of this nature to use against someone else
2) In furtherance:

a) Statements made to recruit members

b) Statements seeking control damage to an ongoing conspiracy

c) Statements made to keep co-conspirators advised as to the progress of the conspiracy

d) Statements made to conceal the conspiracy

.
c) Statements made before ∆ joins the conspiracy are admissible against him
1) US v. Goldberg (1997): Late joining conspirator takes the conspiracy as he finds it.  He assumes responsibility for all (CA too???)


i)  Admissions by Privies (Predecessors in Interest, etc.) 

5. DECLARATIONS AGAINST INTEREST:
a) Rationale: Human nature is that people don’t make statements against their interest unless it is true.  Therefore, they are reliable.
b) State v. English: where Δ is convicted of murder and on appeal wants to enter evidence of an admission of another party that it was he who committed the crime, court holds evidence is inadmissible because it is an out of court statement, not under oath, to show that Δ did not commit the crime convicted. 3rd party probably wouldn’t have said it if it weren’t true. DECISION?


c) CEC § 1230: CHECK ON ELEMENTS



1) Statement by a declarant




a) Declarant is not a party to the case (different than 
admission)



2) Personal knowledge




3) Unavailable as a witness

4) Statement against proprietary or pecuniary interest; or subjected him to civil or criminal liability; or rendered invalid a claim by him against another; or against his social interest




a) P must identify interest at stake.
5) Reasonable person would not have made the statement unless he believed it was true.


d) FRE § 804(b)(3): CHECK ON ELEMENTS



1) Statement by a declarant

a) Declarant is not a party to the case (different than admission)
2) Statement is against proprietary or pecuniary interest; or subjected him to civil or criminal liability; or rendered invalid a claim by him against another
3) Reasonable person would not have made the statement unless he believed it was true.




4) Corroborating evidence needed if:
a) declarant exonerates ∆ in fed. crim. prosecution, then corroborating evidence needed.
b) Motivation for the exclusion was a fear of opening the door to witnesses testifying falsely to confessions that were never made or testifying truthfully to confessions that were false.



5) Unavailable




6) Personal knowledge



e) Definition: Pecuniary, Social, Proprietary
1) Social interest: created a risk of making him an object of hatred, ridicule, or social disgrace in the community
2) Pecuniary interest (financial):
a) Acknowledgment that the declarant is in debt (to owe a debt is against one’s financial interests)
b) Also a declaration that one has received payment from another (the payment may be good, but the declaration indicates that the amount owed is diminishing)

3) Proprietary interest (property):

a) Acknowledgments that the declarant does not own certain land or personal property, or has conveyed or transferred it.

b) Declaration from one that he has less than complete ownership in a parcel of land is also a declaration against interest

f) McKelvey (200) – ER sues insurance company and wants to offer written statements of EEs who admitted that they stole money.  Evidence is admissible as a DAI because EEs risk being  sued by ERs.  Note:  This was a common law case that only considered pecuniary or proprietary interests, not criminal.  

g) Barrett: ∆ was convicted of theft of stamp collection.  Three witnesses make statements that ∆ was not involved.  The court says that this is against the witness’ interest (penal) b/c it shows that hey had knowledge of the crime and possibly would inculpate them in part of the conspiracy.  After Williamson, however, this case is open to be decided either way.
h) Limitation: Only the part of the statement that is actually against interest will be admitted.

1) Williamson: ∆ charged with cocaine related crimes. Declarant told the police that he was supposed to deliver the drugs to the ∆.  Ct.  said that only the statements that actually implicated the declarant were admissible against his self-interest, because the other statements were too self-serving.  Thus, this establishes a limit to the rule.
a) Rule:  FRE 804(b)(3) doesn’t allow admission of non self-inculpatory statements, even if they are made within a broader narrative that is generally self-inculpatory.
Distinctions between Admissions and Declarations Against Interest (DAI)

1) Admissions must be statements of a party to the lawsuit  

a) DAI need NOT be made by a party but may be, and typically are made by 
some third person

2) Admission must be offered against the party opponent



a)  DAI may be offered by either party
3) Unavailability is NOT required of admissions of a party.
a)  DAI exception admits the statement only when the declarant is unavailable 
as a witness
4) NO personal knowledge required for Admissions

a) DAI requires that declarant have personal knowledge of the facts

i) Note:  Remember a hint, when doing these problems and you are tempted to call them admissions, usually don’t, unless you see something in the facts stating that the out of court declarant is out of the country, dead, pleads the fifth etc.  If you see they are unavailable then think this, not if they are a party to the suit.)
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6. FORMER TESTIMONY
a) Definition:  Refers to transcripts of testimony given by a witness under oath at some prior deposition, arbitration (CEC §1290), hearing, or trial, in the same or another case
b) Rationale: Statement is reliable.  We can assume the witness in the previous trial would have been cross-examined.  Also, we are confident about the accuracy of the testimony because it comes from an official proceeding and was taken by a court reporter.   
1) Hypo: P wins at trial. ∆ appeals on technical grounds. USCA- Reverses, remands for new trial.  During pending trial, critical witness for P disappears. P wants court reporter from previous trial to read testimony. Hearsay? YES. 2 levels of hearsay: 1) statement by witness himself; 2) court reporter reading out loud witness’ statement in subsequent trial.  BUT, former testimony exception


c) California Requirements (CEC §§ 1290-92): 


1) Offered against a party to the former proceeding




a) §1291(a): Declarant must be unavailable; AND 
§240(a): Unavailable 
1) Pleading the 5th amendment
2) Disqualification from testifying
3) Dead, physical or mental illness

4) Court is unable to compel his or her attendance by process

5) Proponent has exercised reasonable diligence but has been unable to locate or compel attendance by process (must persuade, cannot force a witness to testify)

6) Cannot prevent the witness from testifying by sending them away or killing them

7) Need to establish this PQOF using a POE standard

b) §1291(a)(1): The former testimony is offered against a person to whom it was offered in the first trial or against the successor in interest of such a person (party’s own witness); OR
c) §1291(a)(2): the former testimony is offered against a party to the first trial and that party had the right and opportunity to cross examine the declarant by and with the same or similar motive as in the current proceeding

 


2) Offered against person not party to former proceeding
a) §1292(a): The declarant is unavailable as a witness

b) §1292(a)(2): The second proceeding is civil

c) §1292(a)(3): The party in the first trial had the right and opportunity to cross examine the witness; AND 

d) The party in the first trial had a similar interest and motive to cross examine the witness to that of the party against whom the testimony is being offered.

3) Travelers Fire Ins. v. Wright (188):  Insurer wants to get into evidence statements made by witnesses in a prior criminal trial. The witnesses said “JB hired us to torch the building.”  These witnesses then pleaded the 5th amendment in the current trial, a civil case.  This means that their testimony is unavailable.  In the criminal case, one brother was a party.  In the civil case, another brother is a party.  Hearsay? YES. But, this is ok b/c they are treated as successors in interest (therefore, do not need exactly the same parties). There is also identity of issues (credibility)  We presume that in the first trial, there was the same motive to cross examine the witnesses and test their credibility (in both trials, in order for the brothers to win, they needed to discredit the statement that “JB hired us to torch the building,” to win in the criminal case (i.e. prove they are lying so JB won’t go to jail, and in the civil case to prove they are lying so that they can collect on the insurance money – they can’t collect if they torched their own building).Use § 1292 here



4) Note: 

a) criminal trial ( civil trial: Can introduce evidence against someone who wasn’t a party to original trial

b) civil trial ( criminal trial: Can NOT introduce evidence against some one who was not a party to the original trial

Don’t need to be a successor in interest or identity of issues; only need motive and opportunity for cross-examination.


d) Federal Requirements (FRE §804(b)(1):
1) Offered against a party to the former proceeding

a) The declarant must be unavailable (FRE §804(a))
b) Testimony by a witness at another hearing of the same/different case or in a deposition
c) Party against whom the evidence is offered [or predecessor in interest if it is a civil case] had the opportunity and similar motive to develop the testimony by direct, cross or redirect.






1) PII- heir, seller/buyer, grantor/grantee
2) Note:  The witnesses testimony in a prior proceeding can only be used against the same party or against a predecessor in interest if in a civil trial.  In a criminal proceeding, former testimony exception will only apply to a someone who was a party in the earlier proceeding 

a) Federal rules require that if not same party then must be predecessor in interest.  This is not like CA, which allows it to be used against a different party without having to show that that party is a successor in interest.  CA is more concerned about a showing of the same or similar motive. 

b) Predecessor in interest = when someone steps into the shoes of the party, in civil cases where:  property has been bought or inherited, the parties are partners, or class action suits where all members of the class are considered the same party
3) US v. Salerno: ∆s were accused of being in the mafia.  They wanted to offer testimony from witnesses from the grand jury hearing. Witnesses    testified that the ∆s were not in the mafia..  At trial, the government revoked their immunity with the consequences that if they testified and said the D’s were not in the mafia and it was later proven they were, the witnesses could be impeached for perjury.  Therefore, witnesses pled the 5th.  Thus, they were unavailable to testify to the ∆s not being in the mafia.  ∆s were arguing that the judge should allow this GJ testimony. Gov’t argued that this testimony should not be allowed b/c the gov’t  did NOT cross-examine these witnesses to the same degree they would have had this been the actual trial (different motives). Court remanded the case on this point to determine whether this was the gov’t’s motive during the GJ hearing.
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7. STATE OF MIND
a) Definition: When intention, feelings, or other mental state of a person at a particular time is material to the issues under trial (i.e. if it is important whether they were fearful, or whether they lost affection for someone, or whether the hated someone {to show motive} then will allow in), and the declarant is talking about their own state of mind, such evidence, although hearsay (b/c many times they are stating these things out of court), is admissible as an exception to the hearsay rule. 
	Three ways to use
	 Result 
	 Example

	1. Effect of declarant’s statement on someone’s state of mind
	 Not hearsay
	 To show that someone was afraid for their life because of something the declarant said

	2. Indirect evidence of declarant’s state of mind
	 Not hearsay
	 To show that declarant does not like Jerry Springer because declarant says “Jerry is a meathead.”

	3. Direct evidence of declarant’s state of mind
	 Hearsay
	 Declarant says “I do not like Jerry Springer”


c) Direct State of Mind: Declarant speaks, indicating how they feel about someone. i.e. “I hate Fred!”
1) Adkins (210): P wanted to offer wife’s statement that 1) she found husband distasteful and that 2) her boyfriend gave hear a good time.  This will prove a) that wife is alienated, and b) that the ∆-boyfriend is liable. Ct would allow the statement about how she felt toward her husband (direct state of mind) but would not allow the statement about the boyfriend, b/c that goes beyond the state of mind. Only statements discussing how she felt about her husband (her feelings) were admissible. Thus, the second statement should have been redacted or the court should have issued a limiting instruction.
2) Rationale:  Declarant is the best person to say how they feel and we do not want to lose these statements.  We are also not worried about memory or perception.  We assume when people talk about their feelings, both mental and emotional, these kinds of statements are generally trustworthy (there are no memory problems)



3) Hypos, p.215
d) CALIFORNIA- State of Mind
1) CEC § 1250: Present:  Present statements of how one is currently feeling.  Can use to prove then existing state of mind:  mental, emotional, or physical sensation.
a) ex::  intent, plan, motive, design, mental feeling, pain or bodily health.
b) Evidence is offered to prove or explain that acts or conduct of the Declarant
c) State of mind must be at issue in the case
d) NOT memory or belief to prove the fact remembered or believed (so can’t use for past things remembered)
e) Note: embraces Hillmon Rule: allows statements of use or intent. Follows Shepard.
2) CEC § 1251: Past:  State of mind to show how declarant was feeling in the past.  Can use to prove state of mind, at time prior to the statement:  mind, emotion or physical sensation

a) ex::  intent, plan, motive, design, mental feeling, pain or bodily health.

b) Declarant must be unavailable.

c) The evidence is being used to prove the Declarant’s prior state of mind, emotion, or physical sensation when it is itself in the action and the evidence is not being used to prove any other fact (only state of mind)

1) Exception to Shepard

2) ex:  “Last week, I hated Joe” – this is still a declaration of state of mind, but declarant is talking about something from the past.  (FRE: not admissible, CA admissible if declarant is unavailable and declarant’s state of mind is an issue in the case)

d) Note: CA goes further than the federal rules!

3) CEC § 1252 – Restriction: Evidence of a statement is inadmissible under this article if the statement was made under circumstances to indicated lack of trustworthiness.   
a) This adds a foundational requirement.  If the opponent raises this issue, the burden shifts to the proponent to prove that it was trustworthy.



e) FEDERAL RULES- State of Mind 

1) FRE § 803(3)

a) Present state of mind, emotion, sensation or physical condition

b) ex:  intent, plan, motive, design, mental feeling, pain and bodily health

c) Can’t use memory or belief to prove the fact remembered or believed unless it relates to Declarant’s will

1) Shepard Rule

d) No trustworthiness requirement
f) Intention: 
1) Hillmon Doctrine:  If one makes statement of intent to go someplace, we make an inference that he actually went to the place intended. A party’s intention to do something in the future tends to show that the party acted in accordance with that intention.
a) So statement of declarant’s intention to do certain acts is admissible to prove that he actually did those acts.




b) Rule applies in both CA and Federal Court
c) Hillmon (215):  Insurance company claims that P’s husband is not the body that was found.  As proof, she offers into evidence letters from her husband that indicated that he was going to the place in which the body was found.  The letter said, “I am going to Crooked Creek.”  Inference to be drawn is that if he intended to go as he stated in his letter, he must have gone.
1) Two inferences: a) he actually acted on his intention, and b) it was Walters’ body in the ashes
2) Shepard Limitation on Hillmon Doctrine: Hillmon doctrine only operates when the out of ct statement concerns something to be done in the future.

a) So Hillmon Doctrine cannot be used to look backwards.  Cannot use this statement to prove a belief about what happened in the past.





b) Rule applies in both CA and Federal Court
c) Shepard (218) – Declarant is dead.  Gov’t offers her statement “my husband has poisoned me (an event that took place in the past {albeit recent past}, I am going to die” to rebut the ∆’s argument that she committed suicide.  This was being used to prove her state of mind when she died.  The court should have issued a limiting instruction.  USSC: you can NOT speak to a past act(poisoning).  



3) Hypos, p.221
4) Pheaster Rule: You can use a declarant’s out of ct statement about an intention to do something in the future to prove that a 3rd party was there as well  - CA ONLY!! Stretches Hillmon.


a) FRE, Majority do NOT follow Pheaster

b) EXAM: Use majority, unless specifically in CA.
c) Pheaster (222): Victim says to friends, “I am going to meet ∆ in the parking lot.”  ∆ objects to this statement because it shows declarant’s intention to do something in the future, not sure about what the ∆’s intentions are.  But the CASC said it was admissible under Hillmon to place 3P at scene through statement. This does not follow with the rationale for the rule: the victim is in no position to say what the ∆ is going to do.  He can only speak for himself.  Huge leaps of faith! Many inferences




5) Hypos, p.227
g) Surveys: A survey is admissible to prove state of mind if the methodology is legitimate.  Have to have experts on hand to testify at to the method they used to conduct the surveys.
1) Zippo (228):  In a trademark design dispute, Zippo had to prove that the customers buying the lighters were confused.  Zippo hired market researchers and a survey shows that a high number of the customers were confused by the shape of the Zippo lighter and the competitor’s lighters.  The survey is hearsay because it is being used to prove the matter asserted, that people were confused.  It falls under the state of mind exception of the customers (person’s statement of belief). Note: Don’t need to prove trustworthiness at common law. 
a) P introduced foundational evidence about methodology  and reliability of survey (this can be used for trustworthiness).



2) Hypos, p. 233

8. STATE OF PHYSICAL CONDITION 
a) Definition: If a person is talking about how they feel at the moment, this is admissible under the State of Mind(Body) Exception to the Hearsay Rule


1) ex: “My foot hurts”


2) Note: It doesn’t matter who the declarant is speaking to



a) CA: Subject to condition of trustworthiness

b) Rationale: People generally tell the truth about how they feel

c) CEC § 1250 and 1251:
1) It is the same as regular state of mind.
2) Any statement of present physical condition is admissible, not how the person felt 3 months ago.
3) Any statement of past physical condition if 1) state of mind is at issue and 2) if the declarant is unavailable.
4) Statements can be made to anyone!
d) FRE § 803(3): 
1) It is the same as present state of mind.

2) Present state of mind, emotion, sensation or physical condition

a) ex:  pain and bodily health



b) Remember: NO past physical condition evidence allowed


9. MEDICAL DIAGNOSIS OR TREATMENT (Mainly Federal Rules)


a) FRE § 803(4):
1) Patient statements made for the purpose of diagnosis or treatment are a separate exception.  


a)  YES- “I was injured when the car rear-ended me.”

1) Allowed in b/c may be pertinent to the treatment to know how you were injured.  Here: Dr. would know to check for whiplash.

b) NO- “I was injured when the 1990, blue Toyota Corolla ran the stop sign and hit me”  

1) This extra information is not critical to the treatment the doctor will give you.

1a) Note: Does NOT include statements by the doctor!




2) Statements made to describe medical history
3) Statements made about present or past conditions (symptoms, pain, or sensations)

4) MUST be made to medical personnel.  Can be made:

a) in waiting room questionnaire, 
b) in the emergency room, 
c) to a receptionist 

1) the receptionist might be able to get the proper dr. for you based on your symptoms; or 
2) it may be the policy of the hospital to ask require the nurse to ask that type of info),
d) to a doctor.

5) Generally, the Dr. is available to testify about these statements, but this is NOT required.

b) Rationale: It is reliable and trustworthy b/c a patient has a high motivation to be truthful (he wants to get better)

c) CA- NOTE: This type of evidence is only allowed in cases of child abuse or child endangerment. NO medical diagnosis
d) Hypos, p. 237

10. PRIOR IDENTIFICATION
a) Definition: If someone is identified, then that identification can be admitted into court despite it being hearsay (assertive conduct)


b) Rationale: An out of court identification is more reliable than in-court 
1) Hypo: Lineup. Woman physically reacts to seeing one of the men in the line. HEARSAY (to prove he committed a homicide)? YES.  If she pointed instead, still HEARSAY? YES (assertive conduct). Is this more reliable than if it were in a courtroom? YES (in a uniform in ct). 


c) CEC §1238:
1) Declarant must show that identification was made at a time when the crime or occurrence was fresh in his/her mind
2) Declarant must testify that the identification was a true reflection of his/her mind (must be sure that is the person).



3) Declarant must have personal knowledge (“I saw them”)

4) Note: Sometimes a declarant might not remember who it was they identified, but remembers making the ID.  In such a case, the person to whom she made the ID (i.e. police) can testify to the ID of the person identified by the declarant



d) FRE§ 801(d)(1)(c): (more lenient than CEC):
1) FRE defines this as not hearsay!
2) Declarant must testify (though NOT that it’s a true reflection)
3) Declarant must be subject to cross-examination.
4) Declarant must make the identification after perceiving the person (means soon after)
5) Personal knowledge.  You have to prove that you saw the person well enough to make an ID.  If you did not see the person well enough to make an ID, most likely this will be picked up on in the cross-examination.
6) Owens (239): Victim attacked.  Memory is impaired and he cannot ID attacker.  Two weeks later, he IDs attacker.  At trial during cross-examination, he cannot remember seeing his attacker but he does remember making the identification.  The court allows the ID in to trial.  Ct read the statute literally, and say it is allowed b/c  he met elements.  The jury can decide how to weigh ID.  This would NOT be admissible in CA, b/c the victim cannot testify to personal knowledge.

a) Note: Big issue with personal knowledge. Declarant had many visitors who talked to him about incident.
b) Note: This case stands for the proposition that both the Confrontation Clause of the Sixth Amendment and FRE 801(d)(1)(c) require that declarant be “subject to cross examination.  This requirement is very broadly construed, requiring only that the declarant be present at trial and testify under oath.  Thus, if the declarant is present but he has completely lost his memory, he is still considered to be “subject to cross examination”


e) Hypos, p. 242

11. PAST RECOLLECTION RECORDED
a) Definition: Allows in evidence of a writing by witness (who recorded an incident) who cannot now remember the facts, made or adopted while the facts were fresh in his mind and proven so.
b) Concept:  If a witness cannot recall something, we’ll allow a writing as an exception.  Essentially at the time the witness saw something, he jotted it down or someone else jotted it down.  But, now the witness does not remember the event well enough to testify about it.  
c) RULES (common to FRE and CEC): 

1) The person must come to court and testify to the requirements in the law (namely to establish an absence of memory)  
2) Court will allow this record to be read out to the jury in the trial, and it will be entered into the record.  
3) This record will not be entered into evidence unless the opponent wants it to be.


d) FRE § 803(5) (in addition to above rules):



1) Statement must be recorded by the declarant or adopted by him





a) must be adopted at the time the statement is recorded




2) Record must clearly reflect declarant’s state of mind


e) CEC § 1237 (in addition to above rules):



1) Declarant must have personal knowledge
2) writing must be made at or near the time of the event and must be fresh in the declarant’s memory




3) Writing must be made by the declarant at his direction OR by 




someone else for the purpose of recording




4) Declarant must testify the recorded statement was true




5) Writing must be an accurate account of declarant’s statement 

6) Can be read into evidence, but can only be received into evidence if by the opponent (so this is not evidence automatically)

12. PRESENT RECOLLECTION RERESHED (REVIVED) 


a) The “Oh! Now I remember” Rule 
b) Concept:  This is when a writing or other things are used to jog a witness’s memory.  Anything can be used!

c) Rationale:  These materials are NOT hearsay b/c they are not evidence in the case, they are just briefly being used to jog the memory and are not given to the jury along with all the other evidence to make their decision.
d) CEC § 771:


1) Writing or other thing can be used before or during testimony
2) Adverse party may request production (a copy) of the “writing” used to refresh recollection, can cross-examine the witness concerning the information, and can introduce it into evidence.
3) If the writing is not produced, testimony of witness will be stricken


a) good faith exception

4) Writing defined broadly, and includes “any form of communication…or representation.” CEC §250

e) FRE § 612:
1) Adverse party is entitled to have the writing used to refresh recoll. produced at the trial

2) if the writing is not produced in a civil trial, court shall “make any order justice requires”

a) could strike testimony, hold party in contempt, issue fines
3) In criminal trial, if prosecution fails to produce the writing, testimony must be stricken or court may declare mistrial

4) Does NOT define “writing”

5) Same as CA, except that if there is an objection that the material contains items that are not related to the subject matter of the testimony the court can examine it in camera and excise portions of the materials not relating.


f) Baker v. State (242):




g) Hypo, p. 253

13. BUSINESS RECORDS EXCEPTION 
a) Definition: Writing made in the regular course of business, consisting of matters within the personal knowledge of one with a business duty to record.  Lack of such a writing may be used to show the nonoccurrence of an event
b) Rationale:  Presumption that if records are kept by a company as an ordinary part of their business, they are reliable.  This is b/c a company depends on accurate records for commissions and taxes. 

c) Basic Rule:

1) Made as a record of an act, condition or event
2) Made in regular course of business
3) Made at the time of or near the time of the act, condition, event
4) Person had a duty to report
5) Qualified witness (custodian) testifies to the identity of the document and method of preparation (foundational element)

a) The custodian typically gets records admitted 

6) Sources indicate that the writing is trustworthy


d) CALIFORNIA BUSINESS RECORDS 



1) CEC § 1270: Definition of business is very broad





a) Every kind of business, whether for profit or not
2) CEC § 1271: A writing is an exception to the hearsay rule if: 

a) The writing is made in the regular course of business


1) they do it all the time

b) The writing was made at or near the time of the act, condition, or event 

c) The custodian or other qualified witness testifies to its identity and the mode of its preparation

d) The sources of information and method and time of preparation were such as to indicate its trustworthiness

3) CEC § 1272: Proof of absence of business record is admissible to prove the nonoccurrence of an event if:
a) Made in regular course of business or made at or near the time of the act, condition, or event; and
b)  The sources of information and method and time of preparation were such that the absence of a record of an act, condition or event is a trustworthy indicator that the act or event did not occur or the condition did not exist.


e) FEDERAL BUSINESS RECORDS

1) FRE § 803(6): Records of regularly conducted business
a) Defined: A statement, memorandum, report or any other record of acts or events made at or near the time of the even, made by or transmitted by a person with personal knowledge, and kept in the course of regularly conducted business activity, is a statement made during the course of a business; such statement is excepted from the hearsay rule.

b) Statements including opinion, diagnosis are also admissible under this rule.  “Based on what I have said, in my opinion, it was pilot error . . .” as long as these were conclusions based on the facts.
2) FRE 803(7): Absence of entry in records
f) Note: However, journalist notes and newspaper articles although business records and kept regularly do not fall under this exception.




1) Hypo, p. 263
2) There are trustworthiness issues and bias problems. Notes are probably more reliable than the finished product (which could have aslant) but even notes could be bias (multiple theories given)
g) Johnson v. Lutz (255): Officer prepares a police report about an accident.  He takes statements by a bystander.  Thus, there are two levels of hearsay.  The police officer is under a duty and his statement is admissible.  The bystander is not under a duty, and that statement is inadmissible because it does not fall under any exception.  The bystander testimony was excluded.
1) This case stands for the proposition that f there is someone in the chain of reporting that doesn’t have a duty to report accurately, the exception does not apply, unless there is another alternative.
h) US v. Vigneau: ∆ indicted for distribution scheme.  Gov’t wants to introduce records of cash transmittals. HEARSAY? YES! Offered to show he sent the money.  Gov’t wants to use sender info on form

so argues this is a business record (part of Western Union’s Business)
Ct- There is no verification that the identification of sender is accurate.

Johnson v. Lutz problem.  Sender has no duty to report name accurately.

Form could be relevant if offered to prove that money was sent from specific location. However, as is definitely hearsay with no exception.

i) Business records can be edited.  The part that does not fit an exception will be eliminated
j) Multiple levels of Hearsay

1) Concept:  This comes up a lot with business records because A said to B and B made a report, C.
2) Basic rule:  If a business or official record contains hearsay, that hearsay must fall under an exception as well, for the evidence to be admissible.  As long as you can find an exception for each level of hearsay then it will be admissible.
3) FRE 805:  Hearsay within hearsay is not excluded under the rule if each part of the combined statements conforms to an exception.
4) CA 1201:  A statement is not inadmissible if the hearsay consists of one or more statements each of which meets the requirements of an exception.



5) Sometimes the Court gets it wrong:
a) Duncan (265): Scheme to defraud insurance companies:  insurance company records were at issue.  They included three levels of hearsay:  the insurance company records, the hospital statements, statements by doctor.  Custodian of Ins. Co. testifies.  Ct  held that all were admissible.  But the other levels were not established, there needed to be foundation for all of them.



j) Hypos, p. 260


k) Hospital Records
1) There is a split in the courts about allowing the cause of an accident into a medical report.
2) Majority rule:  FRE say it is NOT admissible under the business records exception; only information necessary to diagnose and treat would come in under the medical exception.
a) Williams (263): P is trying to prove injuries and introduces medical records.  ∆ wants to introduce the rest of the medical record which contains a statement by P to the doctor about the cause of the accident.  The physician records this in his business/medical record.  Holding:  NOT  admissible b/c it is not part of the business record needed to treat him- information is not used in diagnosis and treatment of patient.  It is not within the regular course of a hospital’s business to make a detailed record of the manner in which the patient was injured, just the actual injuries.  Fault is not relevant.
b) This is the purpose of the business exception rule: it is something the company relies upon for operation

c) DISSENT:  NO! see below
3) CA Rule:  CA would allow this in; CA does not make distinction.  If the overall record has to do with part of the business record (diagnosis and treatment) and the statement is related to this, they will treat the entire thing as a business record.
l) Computer Records

1) Basic rule:  Business records generated by computers are treated just like any other business record.  Custodian may have to testify as to how the record was created, depending on the level of complication of the software.
2) Requirements:
a) Witness can demonstrate that the computer record is what the proponent claims
b) The witness must be sufficiently familiar with the record system.
c) It is the regular practice of that business to make the record.
3) Must be trustworthy

a) Potamkin (1994-269) Computer evidence was inadmissible b/c there were errors, the source of the tapes were not made available during discovery and they were generated for the purpose of litigation. 

b) Hahnemann University (1996): Don’t need experts to admit computer records.  They are trustworthy w/ the same standards as business records. No heightened scrutiny. 


m) Made for Litigation Rule
1) Basic Rule:  Records that are made primarily for litigation –with no other purpose – are NOT admissible if the proponent of the record wants to offer it even though normal part of business (Palmer).  BUT just b/c litigation may be a purpose for the report, it is not a per se reason to exclude the report (Lewis)
a) prepared for litigation: a company makes a report b/c they know there will be pending litigation on the event, injury, etc. and want to be prepared to defend it.
2) Rationale: Fairness. Not trustworthy. If allowed, then all law offices will introduce these as business records and be exempt from cross-examination.
3) CA and FRE follow this rule: The statutes do not address this issue, and it may come under a general trustworthiness argument.  FRE kept Palmer in when they drafted the rules.
4) Note: Insurance companies are generally not disinterested parties, they produce documents for litigation.

5) Palmer (270) Train kills man and wife sues.  The railroad kept records of the accident.  Interviewed the engineer.  USSC- inadmissible b/c not ordinary part of business and generated for litigation. 
6) Lewis: P injured while working on the RR.. ∆ says the accident was his own fault.  Two reports generated.  The were allowed in b/c  they were generated monthly for safety reasons (part of protocol).  Thus, not prepared primarily for litigation.  Ct- admissible b/c P is introducing them and they were prepared by the ∆.  A memo or report of an accident kept in the regular course of business, is admissible when prepared by a party not involved in the accident and not taking sides (insurance).
7) Yates: P was injured on the job and made a worker’s compensation claim.  Five doctors examine P, some for P and some for the ∆.  ∆’s doctors are  examining P for the purpose of litigation.  Ct holds that the ∆’s doctors reports are  admissible b/c P is introducing them and they were prepared by ∆.  Court did not allow P’s doctors info in. Those doctors must testify in person (trustworthiness issues).

14. PUBLIC (OFFICIAL) RECORDS EXCEPTION
a) Definition: Records and reports of public agencies regarding their activities, and records of births, deaths, marriages, etc. Absence of a public record is admissible to show the nonexistence of a matter.
b) Rationale: Gov’t records are trustworthy b/c the gov’t relies on them as a business would rely on business records.
c) The official records exception is broader- doesn’t need to be ordinary course of business
1) Ex:  HUD deals with housing issues.  During an earthquake, it may create a record.  This is allowed in under the official record, but would not be allowed under the business record b/c it is not customary and a normal part of their business.  However, because they are a government agency their records are inherently more trustworthy.

2) Ex: FEMA records regarding Hurricane Katrina will be allowed
d) Official records can be introduced more easily – Under FRE and CA rules, it (the record) can be certified (affidavit or gov’t seal) and the maker of the record (or custodian) does not have to testify (unless a dispute).   

e) However, often this lets in information by people who do not have a duty to report. Ok under federal rules
1) ex: If a gov’t official reaches conclusions about failure of evacuation system by talking to people, her conclusion will be admissible even though it is gathered by people who don’t work for the gov’t.
f) FRE § 803(8): Public officers or agencies’ records, reports, statements, data, in any form are excluded from hearsay rule if it is:


1) Activity of any agency or office; or
a) business records-salary, receipts, etc.

2)  Reports about matter observed pursuant to a legal duty imposed by law- where law gives a gov’t official a duty to record, EXCEPT that such information is inadmissible in criminal cases if it contains matters observed by police and law enforcement personnel; or
a) Rationale:  We are concerned here that the jury will convict the ∆ solely on the basis of a police officer’s report.
3) Factual findings from an investigation pursuant to authority granted by law for civil actions and proceedings OR in a criminal case against the gov’t, NOT against a ∆.



4) Unless there is a trustworthiness issue
g) CEC § 1280: Basic Gov’t/Official Records Exception- Use this!
1) The writing was made by and within the scope of the duty of a public employee
2) The writing was made at or near the time of the act, event or condition
3) The sources of information, method, time of preparation indicate trustworthiness
4) Applies to both criminal and civil cases!!



5) Don’t need to call custodian of records (like FRE)




6) CEC has no limitations like FRE §§ 803(8)(b),(c)
a)  CA does not bar law enforcement materials
h) Opinions (rendered in official reports) are admissible under FRE, like the business records exception
1) Beech Aircraft (277) Navy training aircraft crashed and spouses sue the aircraft manufacturer.  Ps offer evidence of their military investigation.  They examined the crash and came up with an opinion that the result of the crash was pilot error.  ∆ objected.  Multiple levels of hearsay but resolved (pilot’s statements- duty to report) Could use investigation data even if no duty, but statement itself would not be admissible.  USSC held that the evidence was admissible.  According to the opinion, investigative reports may include not only facts, but also conclusions and opinions.  USSC concluded that factually based conclusions and opinions are w/in the scope of the public records exception to the hearsay rule under FRE 803(8)(C)- factual findings.
i) If the record flunks the official records test because it is being offered in a criminal case, it cannot be admissible under another exception.

1) This is the only time that this is true!
2) Rationale:  We do not want to defeat the purpose of the limitation to the exception.
3) Oates (282) ∆ is convicted of drug charges.  Evidence by a gov’t chemist(law enforcement personnel) is offered under the official records exception. BUT, there are problems w/ the trustworthiness of the evidence, AND, there is also the problem of the FRE limitation that the report cannot be used in a criminal proceeding except against the gov’t.  So they try business records exception: Problem- report preparer is not available to testify(Congress intent is to testify, be crossed). Ct does not allow evidence in under business records exception.  

a) Note: CA rejects this conclusion: Business and Official records admissible in criminal and civil cases.




j) Hypo, p.289
k) Police reports are admissible if they are routine, non-adversarial matters and are not of an investigation specifically designed for a particular crime at issue

1) Grady (290):  ∆ convicted for smuggling weapons.  Prosecution offers evidence of gov’t department reports.  Court allows them in b/c they are strictly routine records/functions that identify serial numbers of the weapons found.  They do not prove the gov’t’s entire case and not for an investigation of a specific crime
2) All Circuits that follow Oates, follow Grady.
3) ex: Neighborhood watch programs would be o.k. (WHY?)  Unless the reason is that they are not technically police investigators.


l) Hypos, p.291
m) Note: Remember a point that is often overlooked:  Person making the record must have a duty to report.
1) Johnson v. Lutz : Officer prepares a police report about an accident.  He takes statements by a bystander.  Thus, there are two levels of hearsay.
a) The police officer is under a duty and his statement is admissible
b) The bystander is not under a duty, and that statement is inadmissible because it does not fall under any exception.  This part will be excluded.
c) (Side-rule) Retired officer is not under a duty, but an off-duty officer is.

15. MISCELLANEOUS EXCEPTIONS


a) Judgment of Previous Conviction:
1) A previous conviction is hearsay, but some judgments are admissible.
2) CEC §1300- Subsequent felony action is admissible for a future civil case.  Final judgment in a conviction of a felony can be used only in a civil action to prove any fact essential to the criminal judgment

a) Pleas of nolo contendere (no contest) are admissible
b) Rationale:  ∆ has thoroughly litigated, or has admitted guilt, thus, convictions of other minor crimes are not allowed in b/c the motivation to litigate may not be present.  This cannot be used in any criminal cases, because ∆ has a right to confront his accusers and what the prosecution would be providing is just the judgment.
c) The conviction is determinative, the jury must weigh it in with other factors.




3) FRE § 803(22): 
a) Prior conviction of a crime punishable by death or imprisonment for more than one year are admissible for a future criminal trial of the same ∆

b) Pleas of nolo contendere are INADMISSIBLE
c) Stroud Case (292): 9th Circuit has eliminated part of this rule


b) Treatises and Commercial Lists: 




1) Definition: Documents people rely on for expertise

2) CEC § 1340:  Commercial publications which are generally used and relied upon as accurate in the course of business are admissible.

a) ex: Kelley Blue Book- can be used to prove the value of a 2002 Chevy Tahoe
(Find out whether these can be received as exhibits, they just say they are not inadmissible)
3) CEC § 1341: Historical works, books of science or art, and published maps or charts are admissible BUT only when offered to prove facts of general notoriety/knowledge and interest/belief (also the party must be indifferent). NOT VERY USEFUL!
a) You cannot admit a medical treatise under this section in a medical malpractice case b/c it does not discuss matters of general notoriety.
b) Rationale:  publication reflects expert authority and the facts asserted can be easily tested against corroborative evidence because it is supposed to have general notoriety.
4) FRE § 803(17): Commercial publications are admissible, 

a) Like CA, but the list is more broad of what is included
5) FRE § 803 (18): 

a) Treatises limited to use in connection w/ an expert witness

b) Particularly useful in cross-examination of an expert

c) Not limited to fact of general notoriety

d) Treatise can be read into evidence, but not received as an exhibit

c) Statements of Family History
1) CEC§1310 (Declarant’s Statement about His Own Family History)
a) Declarant is unavailable
b) No requirement of personal knowledge
c) Inadmissible if made under circumstances indicating lack of trustworthiness
2) CEC§1311 (Declarant’s Statement about Family History of Another)

a) Declarant unavailable

b) Proof that the Declarant was so loosely associated with the subject that he is likely to have accurate information, OR admissible when he is related by blood or marriage

c) Inadmissible if made under circumstance indicating lack of trustworthiness

3) CEC§ 1312: allows entries in family bibles and books to be considered

4) CEC § 1315: allows use of church records

5) CEC § 1316 : allows use of birth, marriage, divorce, death other certificates
6) FRE § 804(b)(4)(A) (Statement of Declarant’s Personal or Family History)

a) Declarant unavailable

b) No requirement of personal knowledge

7) FRE § 804(b)(4)(B) (Statement of Another’s Personal or Family History) 

a) Declarant is unavailable 

b) Proof that the Declarant was so closely associated with the subject that he is likely to have accurate information, or is related by blood or marriage

8) FRE §§ 803(11) and (12): allows use of religious records, marriage, birth, death certificates
9) FRE § 803(13): allows use of family bibles, records

10) FRE § 803(9): allows use of public records of vital statisitics (births, deaths, marriages)
d) Ancient Writings

1) FRE § 803(16):  statement that is 20 or more years old and whose authenticity has been verified
2) CEC § 1331:  statement is more than 30 years old and has been relied on by persons having an interest in the matter.
e) Reputation 

1) This testimony (where allowed- e.g. for impeachment) is an exception to the hearsay rule.  True at common law and under FRE 803(21).  Reputation is after all only the assimilation of a wide variety of hearsay statements in the community; the fact that so many different hearsay statements all concur makes them, in theory, more reliable than a single ordinary hearsay statement.  Hence the exception for statements of reputation.


f) Exceptions for Statements describing child abuse or spousal abuse
1) Generally apply when child is testifying or unavailable to testify or incompetent or even traumatized. 

16. MCNAUGHTON EVIDENCE EXAM- HEARSAY, P. 299
VI.
RETURN TO RELEVANCE


A. Probabilistic Evidence

1. General: You can use probabilities to prove things, but there are standards.  Statistics can be manipulated and misunderstood.  There is a general worry that the jury will give too much weight to the statistics.
a) The probability data invites jury to ignore issue whether there are problems with the data and suggests certainty where there is none
2. Rules:   There are two requirements, must have:

a) A factual foundation: must be a foundation or the assumption


1) Need evidence to support the probabilities

b) Appropriate scientific technique: 


1) Must be appropriate to the facts and calculation used



2) You can’t just introduce this radical, little used theory, just b/c 


you claim it’s scientific.
3. Collins (368):   Pros has trouble making positive ID in purse snatching case so the Pros introduces statistical evidence about how likely it was that ∆’s committed the crime. ∆s convicted but HUGE foundation problem with the numbers used.  
a) Foundation: Pros made up numbers for the odds of someone driving a yellow car and invited the jury to make up their own numbers.
b) Statistical Theory Wrong: There was an overlap in categories.  Have to calculate the odds of a woman with blond hair and a ponytail, and a black man with a beard, and a black man with a mustache.

1) Product Rule- can only be used where it can be proved that each factor is independent from the others

4. 2 Schools of Thought:
a) Tell jury everything: give all information; tell about theorem 

b) Allow the data, but only give the jury the conclusion and a basic explanation how expert came to the result; Don’t give actual data

1) This school wins.

2) Note: a juror can not request data either.


5. A characteristic is not inadmissible even if it is shared by a large group  


a) Evidence may not be very probative, but still admissible



b) But when connected to other evidence, it can be very probative



c) See People v. Mountain- Pros wanted to introduce blood type A
6. Kammer (379):  In a paternity suit, a blood test is taken.  This case is stronger than Collins because the facts are based on the record.  The test result is a fact.  The paternity test taken says that he is 460 times more likely to be the father than any other person.  But not all others could be the father because they have not had sex with the mother. So, have to reduce the universe of people that could have had sex with her. There is expert testimony from the D that the 50-50 chance is appropriate and a world-wide standard that actually works in favor of the D b/c the chance that he slept with her during this time is probably higher.

 B. Character Evidence
1. Definition:  Character is a generalized description of a person’s disposition, or of the disposition in respect to a general trait ascribed to a person, such as honesty, temperance, or peacefulness.
2. There are Two Purposes

a) Where character is an issue
1) ex: doctor’s character was at issue in case about whether hospital records were admissible regarding of doctor’s incompetence.  

b) Circumstantial Character- drawing an interference that b/c of person’s character, he acted a certain way.
1) ex: person is careless, therefore he drove the car through the intersection 
2) ex: person is alcoholic, therefore he was drunk on Oct 6, 2005. 

3) ex: claim for atty malpractice; evidence offered that on two other occasions, he acted incompetently; therefore he did this time
4) ex: criminal case – person charged with robbing banks 2 days ago; evidence offered that he’s robbed two other BofA’s in last 2 months.  

a) Inference is that if he robbed two other banks, more likely that person who held up teller in this case was same person.

5) General: Inference is that b/c he was negligent before, therefore he is/did it again here.
6) Problem with Allowing this:  If you let jury hear this information (and assuming there’s incomplete ID evidence – e.g., no video, teller who was robbed is out of country) – risk of unfairly prejudicing jury. 

a)  unfair prejudice: jury persuaded by emotion not by fact


7) THIS IS NEVER ADMISSABLE IN A CIVIL CASE!! 

8) Rule for circumstantial character: We worry that jury will be too ready to convict based on this evidence.  Character rule is a policy rule (not an argument that it’s irrelevant- mostly it is relevant!). 


3. There are Three Kinds of Proof of Character:  
a) Specific instances of conduct
1) bank robbery ex: see above
b) Reputation in the community.  Reputation is broad.
1) USSC has said that it is whatever people are saying about the ∆.
2) Can be a false rumor as long as there is a basis.
3) Can be about an arrest even if did not result in a conviction b/c arrests affect reputation.
c) Opinion
1) I’ve known Bob for 10 yrs. & in my opinion he’s an incompetent attorney

d) Note: If character is at issue in the case, then you can use all three kinds, BUT if law allows circumstantial character evidence then you can only use reputation and modern law opinion (no spec. act evidence)
. 

4.  Two step process for using this evidence:

a) First, identify the purpose for which the evidence of character is offered:
1) If character in issue, no problem
2) If not in issue, exclusion is more likely esp. when offered to help prove that a person acted in one way or another.
b) Second, consider the type of evidence offered to establish the character of an individual.
1) Specific acts, opinion from observation, reputation.

5. Character in Issue:
a) Definition: Character is “in issue” when character is an element of a claim or a defense and it is admissible.

1) ex: Custody battles trying to find a fit parent.
2) ex: A complaint for negligence may allege the D allowed an unfit person to use a motor vehicle or other dangerous object.
3) ex: An employer was negligent in hiring or failing to supervise an employee with certain dangerous character traits.
b) Wellman (385): P’s character is at issue when he sued a newspaper for libel b/c  you have to decide whether the statement was true and did it harm his reputation (one of the elements of libel). You have to know his character… 
c) Cleghorn:  Evidence at issue is that the switchman was an alcoholic.  This seems to be circumstantial character evidence b/c it suggests that he drinks, drank that day and was drunk on the job.  Ct allowed this in however to prove that the company was negligent.  This is a case for punitive damages against the company.  ER knew or should have known that he was a drunk and they were negligent for hiring him (valid use, can’t use to show negligent in this specific instance) and allowing him to work.  For punitive damages, character is an essential issue.  
1) Unfair prejudice? There is a problem that the evidence prejudicial b/c the jury might use to conclude that the switchman had been drunk and was negligent.  But the probative value is high.  So the court can separate the issue.  Try the negligence portion to determine fault, then have a separate trial for the damages.


d) Hypo, p. 386

6. Circumstantial Character Evidence
a) Definition: When you want the jury to draw the inference is that b/c ∆ is a certain way or did something before, that therefore he is/did that same thing again .

b) Rule: Evidence of character in any form – reputation, opinion from observation, or specific acts – generally will not be received to prove that a person engaged in certain conduct or did so with a particular intent on a specific information – this is circumstantial character evidence.

c) Rationale:  We do not want to convict a person based on the “bad person theory,” (that they did it before and therefore they probably did it here)  Must prove they committed the crime beyond a reasonable doubt.
d) CIVIL CASES: Circumstantial Character Evidence is NOT Admissible in a civil case. 

e) CRIMINAL CASES:
1) At common law, the prosecution CAN NOT introduce any circumstantial character evidence.

2) BUT if ∆ introduces evidence of his good character as tending to show that he did not commit the crime.

3) THEN the prosecution can cross examine and introduce evidence about his poor character “in the same form” (can introduce witnesses but not records).
a) Pros can call witnesses to show is reputation for dishonesty
b) Pros can bring in evidence to show that the reputation is different.  [not specific acts b/c would have to subject this to cross examination and would take up lots of litigation time and effort].   
c) Pros can  impeach the ∆’s character witnesses, by asking about specific instances, b/c they are not being offered for the matter asserted but used to suggest that the witnesses:

1) Lack sufficient knowledge of ∆’s reputation
2) Have been dishonest with the jury (there is a likelihood that they are testifying for a friend and therefore may not be as upfront about all they know as they should)

4) BUT, this is prone to being abused.  Judge has to take appropriate and necessary steps (e.g., limiting instruction – cannot consider evidence to show that D is guilty of crime; only can use to evaluate his character evidence re reputation).

a) The judge calls the prosecution to ask whether there’s evidence to support the claim. 

 f) Michelson (387): ∆ is convicted of bribery. ∆ calls 5 witnesses who have known him and say that he has a good reputation for honesty and truthfulness.  This is relevant b/c if he is a good person, it is less likely that he committed the crime.  Pros crosses the witness and asks them if they heard that ∆ committed a past crime.  Prosecution does this to discredit the witnesses.  Either they knew of it and are deliberately misleading the jury, or they did not know about it and they have insufficient knowledge to testify on his behalf.  
g) Camus:  D kills someone and claims self-defense.  ∆ attorney  is worried about the way he acted as his mother’s funeral.  Worried that the jury will not like him b/c he did not cry.  If ∆ calls character witnesses, this will open the door for this unfavorable evidence to come in.  The prosecution can cross examine these witnesses with questions about this specific act during the funeral.
h) Hypo:  On cross-examination, P says: “There are rumors out there that ∆ is dishonest.” It can be done!  You can cross-exam about a fact that is false b/c reputation is whatever is out there.Doesn’t matter whether rumor is false, b/c issue is reputation, not truth behind how he got reputation.
1) Note: Judge should ask this be done outside presence of jury to find basis for evidence. 
i) Two Requirements to use circumstantial character evidence for impeaching a witness.

1) Has to be relevant to the character trait in issue by D (

a) ex: ∆ is putting on evidence of his peaceful nature, the prosecution has to direct its cross examination to discrediting his peaceful nature, not bringing evidence that he his a heartless person.
2) There must be some basis for the accusation.  This is done away from the jury.
3) Also, the judge will issue a limiting instruction, always the case when the evidence serves two purposes].
j) Roosevelt as Character Witness: At common law, could only testify to general reputation. Modern Evidence Law has gotten rid of limitation and allows proof of circumstantial evidence by reputation OR opinion (to prove good character)


k) FRE § 404 Exceptions:
1) § 404(a): “Evidence of a person’s character or trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion (subject to exceptions)”


a) Character of Accused



1) ∆ offers evidence, pros can use it


b) Character of the Alleged Victim

1) Character of the victim is admissible if offered by the accused (defendant), or the prosecution to rebut, or by the prosecution to show that the victim was peaceful to rebut evidence that the victim was the first aggressor (if D puts on evidence V was the first aggressor, the prosecution can rebut).


c) Character of Witness

2) Opinion is allowed 



l) FRE § 405: Kinds of evidence that can be used



1) Evidence of specific instances where character is essential element.

m) CEC § 1100: When admissible, character may be proven by all three kinds of evidence. BUT, specific character evidence can only be used where character is an essential element.
1) Opinion is allowed [Roosevelt].

2) ∆ can introduce opinion, reputation, specific instances of victim

3) Prosecution can offer evidence of violent character of the ∆ if the ∆ introduces evidence that the victim was violent.

4) Prosecution can bring in evidence of ∆’s prior sexual offenses if ∆ is accused of another sexual offense.



n) CEC §§ 1101-1104: Exceptions Check these out!!

7. Other Acts Evidence (Prior Bad Acts)- NOT Circum. Char. Evidence 
a) Main idea: The prosecution can introduce prior acts evidence as part of their case.  Do not have to wait for the D to “open the door.”
1) Can be used in BOTH criminal and civil cases.
2) The evidence is usually specific act evidence.
b) CEC § 1101(b): Evidence of crime/act when relevant to prove some fact other than D’s disposition to commit such an act is admissible.  Can use to prove/show: 1) Motive; 2) Opportunity; 3) Intent; 4) Preparation; 5) Plan; 6) Knowledge; 7) Identity; 8) Absence of mistake or accident; 9) In sexual crime, D did not act in good faith about consent of victim.
c) FRE § 404(b) [similar to CEC 1101]: Evidence of other crimes/acts, if not admissible to prove that the D acted in accordance with his character generally BUT admissible for other purposes: 1) Proof of motive; 2) Opportunity; 3) Intent; 4) Preparation; 5) Plan; 6) Knowledge; 7) Identity; 8) Absence of mistake or accident
1) In a criminal case, the Prosecution must give notice

2) This list is not mutually exclusive or exhaustive.

d) McCormick’s Nine Exceptions: Bad character as Evidence of Criminal Conduct: Other crimes. The evidence must be 1) clearly connected to the case and 2) balancing test is critical.  Evidence can be used to show:

1) Same Transaction/“Res Gestae”


a) to complete the story of the crime

b) placing it in the context of nearby and contemporaneous happenings
c) res gestae- it means all circumstances surrounding and connected with a happening. Thus, the res gestae of a crime includes the immediate area and all occurrences and statements immediately after the crime



2) Larger Plan:
a) to prove the existence of a larger plan, scheme, conspiracy, of which the crime on trial is part.

b) relevant to show motive, identity and intention




3) Handiwork/Modus Operandi




a) much more than repeated commission of crimes
b) the pattern and characteristics of the crimes must be so  unusual and distinctive as to be like a signature.

c) must be close in time, so it is not a copycat crime

d) tied to identity

e) US v. Carrillo (406): ∆ convicted of a drug crime.  Pros has a problem b/c the officer has made a mistake in the past and he is the only evidence they have.  They attempt to introduce the evidence that ∆ has sold drugs in the same way before (MO) and this establishes identity. Evidence that ∆ sold heroin in balloons is relevant but not a signature move.  Many dealers used this method to sell drugs.  There is nothing unique to ID the ∆.
f) Hypo: : ∆’s alibi is mistaken identity. Pros wants to introduce that robbery was done by person wearing simpson’s mask and incredible’s uniform.  Witnesses never saw face of robber. In a previous robbery by man wearing same thing, witnesses saw his face. Admissible? YES. Not arguing that b/c he did the other crimes, he did this.  Evidence shows that the circumstances of this crime is so unusual, that it tends to identify him. This is a “signature crime” or MO.  It shows the handiwork of the ∆.




4) Passion/Propensity for unusual & abnormal sexual relations




a) some jxs allow evidence of sex offenses w/ others




5) Knowledge or Absence of Mistake




a) proponent can produce similar acts or incidents to prove this




6) Motive
a) evidence of motive may be probative of identity of the criminal, or of malice or specific intent.
b) ex: proof of criminal acts that constitute admissions by conduct to obstruct justice or avoid punishment for a crime (stealing car to escape)
c) Cunningham (418): Nurse is accused of stealing Demerol.  Evidence at issue is past act that she was an addict and had been suspended.  This seems like circumstantial character evidence, but it is being used to show that she had a motive whereas the other nurses on duty did not.  Seems prejudicial but it is highly probative.  The judge took notice of the prejudicial effect, so hard to say that there was an abuse.

1) evidence of drug addiction can be used to show motive



7) Opportunity, Show Access to or Presence at the Scene of the Crime




8) Acting w/ Malice, Deliberation, or Specific Intent, no motive



9) Identity 
a) If you are using identity, identity must be an issue in the case (like if the D is raising an alibi stating I didn’t do it).



10) Hypos, p. 406
e) CA Constitution §28: Right to Truth in Evidence  


1) “Relevant evidence shall not be excluded in any criminal proceedings”


2) BUT, this did NOT repeal sections relating to circum. char. evidence 



a) “Nothing in this section shall affect any existing statutory rule…”

f) Pattern?

1) Beasley (411):  ∆ charged w/ drug distribution.  ∆ claims he was using it in plant experiments. Pros has lots of evidence that he has dealt drugs before but it is inadmissible because it is pattern evidence – this is just circumstantial evidence, that he did it before, therefore he did it thi s time. Trial judge must make sure that evidence is offered for a true issue (ex: intent). 

g) Evidentiary Standards: Standard for admitting specific act evidence; to prove that ∆ committed the prior act: 
1) TEST: Proponent must make a clear non-circumstantial character argument why particular evidence is admissible

a) Judge decides if evidence has a tendency to prove the issue in such way by appropriate standard.

1) ex: former addict evidence for stealing Demerol- intent


2) ex: driving away after president assassination- identity

b) Judge then balancing probative value v. unfair prejudice

2) CA/Majority: Preponderance of the Evidence- “more likely than not”
3) Tucker (NV-421): Clear and Convincing Evidence Standard- Higher than preponderance, but less than no reasonable doubt.  ∆ found V dead from shooting on his couch.  There was a past event, 6 years ago, where ∆ found a man dead from shooting on his dining room floor.  This standard is to protect the D from having to re-litigate the case.  This is a long time for signature crime but it is so unusual. Identity to show he killed first guy? Maybe but very prejudicial
4) Federal Court: Jury Could Reasonably Find Standard- Very low standard.  The evidence must be sufficient that the jury would find that the other act occurred.
a) Huddleson (422): D accused of stealing tapes. Claims he did not know that they were stolen.  Pros introduces evidence of former incidents (stolen tvs, appliances) w/ the same person before to prove knowledge.  USSC uses very low standard for admitting evidence. Using test:
1) Evidence offered for proper purpose under 404(b)? YES! knowledge at issue. SC uses “jury could reasonably find”

2) Court weighs evidence under 403- probative
3) ∆ is entitled to limiting instruction upon request that evidence is admissible only for this particular purpose.

5) Note: Majority- An acquittal does NOT preclude the introduction of other acts evidence. 

6) Hypos, p. 432
8. Habit: A specific kind of response to a specific set of circumstances; typical response to a situaiton



a) Park, Leonard- examples
1) A bar’s regular service of intoxicarted persons to support the inference that it did so on a particular occasion.

2) A drinker’s habit of getting drunk at a particular social club nearly every weekend to show intoxication at the time of the hit-and-run accident

3) a nurse’s routine practice of taking blood samples

b) Hypo: You always come down stairs two at a time; but this time you  fall and break a leg. Sue Loyola. School can offer evidence that people see him go two at a time every time and use that to prove contributory negligence. This is habit evidence 
1) It doesn’t matter that witness didn’t see the accident.
c) Hypo: Every time a company does this specific transaction/business, they create documents A,B,C. It is evidence of habit.

d) Perrin (428): THIS CASE IS WRONG!  Victim’s family argue that the police shot him w/o provocation.  Police want to offer evidence that the victim was aggressive to cops in previous violent encounters.  This is specific act evidence but the court calls it habit and admits most of it – some of it was prejudicial.  This is stretching to the outer definitions of habit.  
e) Rule- dividing line for habit:




1) Action must be every time you do something; and




2) must be a regular reaction to a certain set of circumstances
f) Prodecure:  Typical method of proving habit is to have a person testify that he has observed a person over a period of time.  Person must testify that he always responded the same way.
g) Halloran (435): Freon exploded! ∆ argues it blew up b/c he used it improperly (used immersion coil) But, no eyewitnesses.  ∆ tries to offer evidence that it was his practice to use immersion coil. TC didn’t allow ∆ to put on any evidence of immersion coil.  AC tells TC to do a PQOF (judge hear testimony outside presence of jury).  ∆ must show that evidence that he regularly uses an immersion coil to determine habit.
h) CEC § 1105
1) Habit evidence is admissible to prove conduct on a specified occasion in conformity with the habit or custom.
2) Can use absence.
i) FRE § 406
1) Habit is admissible, without corroboration or eyewitnesses
2) Routine practice of an organization is admissible
a) ex:  company always records slip and fall accidents.  Can use an absence of the record to show that there was no accident.
b) ex:  requirement to punch a time card.


j) Hypos, p. 438
9. Rape Shield Statutes: Limited the use of evidence of prior sexual conduce in sexual assault cases. Most states have adopted such legislation.
a) History: Straight-forward character evidence:  the woman consented earlier, so it is more likely that she consented this time. Statutes enacted to protect sexual privacy, protect women from harassment, encourage victim to come forward.
b) General Rule: Evidence of reputation and sexual behavior is NOT admissible purely for purposes of showing unchaste character, as the basis for a further inference that the complainant consented to sex on the occasion in question.

c) Admissible for other purposes:


1) Complainant’s sexual behavior with the ∆ (not other persons)


2) Complainant’s sexual behavior with other persons when offered to show:



a) someone else is the source of semen


b) physical consequence of alleged rape: pregnancy, VD 


3) Some states allow evidence to show motive for fabrication

4) Cassidy (440):  V & D had prior relationship.  V claims he attacked her but ∆ claims consent and she got hysterical.  ∆ wants to introduce evidence that she did the same thing with another man.  Ct: Not relevant b/c she did not claim rape before.  The evidence of the prior relationship of V & ∆ is relevant – the issue is whether it was consentual and this has high probative value.
d) Exceptions:  Evidence of the victim’s sexual history may be introduced for other reasons.
1) Attacks on credibility (impeachment)
2) Motive to lie
3) Note: Still subject to unfair prejudice
4) Olden:  (1988-444) Woman is accused of lying about the rape in order to protect her relationship with her boyfriend from her husband. ∆wants to show motive to not tell the truth about the incident. This is not covered by the rape shield statutes b/c while it is sexual act evidence, it is not used to prove that she consented to sex with ∆s. USSC:  Evidence of a rape victim’s sexual relationships may be admitted to impeach the credibility of the victim by showing motive to lie about the events. KYSC’s holding violates ∆’s 6th Amendment constitutional right to cross-examination.
a) Note: If sexual history is introduced other than to show consent, it doesn’t violate the rape shield statute.

b) But, must follow procedure: You must tell the court specifically why it is relevant for this purpose other than to show consent.
5) Platero (1995- 447)  Security officer poses as a cop and drives away with a woman, leaving her male companion. They have sex and she claims rape.  ∆ wants to introduce evidence that she was having a relationship w/ her male companion and did not want him to know that she had consensual sex with ∆. Evidence: V and 3P are living together at time of trial and 3P’s former girlfriend said P & 3P were having an affair. USCA:  This is motive evidence in order to get around the shield statutes.  ∆ is offering to present to jury that she had a motive to fabricate her story. Judge should use Huddleston evidentiary standard to see if evidence should be allowed in and given to jury to decide case.
g) CEC § 1103(c)(1)–(3)
h) FRE § 412
i) FRE §415: evidence of prior sex conduct in civil cases dealing with sexual assault or child molestation is admissible. CONTROVERSIAL

1) This statute abrogates rules on circumstantial character evidence.  It is ok to say the ∆ did it before so he did it this time.

2) Statute doesn’t even require a conviction of prior sexual history. It can be alleged.


3) Johnson v. Elk Lake School (453): P claims counselor harassed her.  
Wants to introduce evidence that the counselor had another incident with another teacher.  ∆ touched her private parts but they went to lunch afterwards. Teacher has conflicting evidence about time of touching.

DC: evidence is inadmissible-no intention in touching and prejudicial (balancing). AC: Judg/Aff. Uncertainty in intention, dissimilar situations, isolated nature so low probative value. Agrees with balancing.
a) Note: Both FRE and CEC say that in a criminal case, the prior sexual history of ∆ is admissible based on the theory that sexual offenders have a higher rate of recidivism.


10. Similar Happenings: 
a) History:  At Common Law, similar happenings were once inadmissible to prove basically anything. Considered too prejudicial and distracting to jury
b) New Rule: CA and FRE admit similar happenings evidence
1) The proponent must show a sufficient similarity of circumstances, i.e. weather

a) Judge decides this


b) ex: slippery b/v rain v. slippery b/c oil- NOT SUFFICIENT
2) The court will do a balancing test
a) Judge decides if the probative value is not substantially outweighed by the prejudice.
3) Timing:  the events can happen before or after the incident in question, unless notice is an issue, then the events that occurred before the one in question will be the only ones admissible to prove notice.
a) Hypo: What if 20 people fell after the slip-and-fall suit? Relevant to negligence (to show the existence of the problem) but,

NOT relevant to notice (it occurred after, so the ∆ couldn’t be on notice).

c) Simon v. Kennebunkport (463): Woman falls on sidewalk and wants to introduce evidence that of store owner saying 100 people fell in the same spot.  This is relevant to show notice:  if other people fell, then the city was probably on notice- city should have been aware and fixed the problem.  The evidence also shows that there was a defect.  But if the people fell after this incident, then the evidence would only be admissible as to the defect, not the notice.
d) Hypo, p. 467

11. Subsequent Precautions
a) Rule: Evidence of action taken after an accident is inadmissible to prove liability unless there is an exception
b) Rationale:  We do not want to deter people from taking corrective safety measure to ensure a similar accident does not happen in the future. We want to encourage people to change for the better. Better for society.
c) Hypo: Kid plays on your tree and falls. After the fall, you cut down the bottom branches of the tree.  Kid sues and wants to introduce this action. Relevant? yes.  This could be taken as a sign that you thought there was a problem and probably nonassertive conduct (no hearsay worry) But, even I assertive, it is probably an admission. Admissible? NO. Subsequent Precaution evidence is inadmissible.
d) CEC § 1151: Subsequent Remedial Conduct
1) Inadmissible to prove
a) Negligence
b) Culpable conduct
2) Admissible to prove
a) Impeachment (from the comments)
b) Strict liability (not worried about policy b/c of market forces that would tend to make manufacturers improve their product anyway in order to secure customer loyalty in their product.
e) FRE § 407: Subsequent Remedial Measures
1) Inadmissible to prove
a) Negligence
b) Culpable conduct
c) A defect in the product, design, or warning
d) Strict liability: (because of policy)
2) Admissible
a) Ownership
b) Control (if you make changes to it, you must have some control over it)
c) Feasibility of precautionary measures, if controverted
d) Impeachment
f) Feasibility, if controverted: 

a) Two Types of Feasibility: 



1) Broad-  
a) If in my opinion, this was the right thing to do

b) ex: If engineer comes into court and says our traffic crossings are the best, and then changes the traffic crossing, this is not sufficient

c) Testimony that this is an accepted practice, followed by a majority (most courts)



2) Narrow-  


a) There is an alternative but it would not have been any better
b) This is the only way to do something
c) ex: If Dr. testified there is no other way to treat this patient then he would be controverting feasibility when he changed the policy
b) Tuer v. McDonald (467): P has heart condition, receives Heparin (anti-coagulant).  Needs surgery.  Protocol at hospital is  stop administering Heparin a few hours before surgery.  But delays occur and P dies.  ∆ tries to introduce change in protocol.   The decedent’s wife wants to admit this policy change to show that there was a problem with the doctor’s decision (that they were negligent in deciding the way they did). P argues its not to prove liability but to controvert feasibility: Court says this exception does NOT apply b/c it was the best policy at the time, even though the risk of the person having complications due to taking the drug was not a 100% certain, the doctors felt the risk was high enough and not worth taking, therefore possible, but not feasible. Don’t want to punish him for changing his mind (social policy)



g) Impeachment: Basically saying the testimony is not truthful
a) Tuer: Allegation is that the doctors were negligent for not administering Heparin while the patient was delayed in having surgery.  After the death, the hospital changes its policy so that it will administer the drug with discretion.  On the stand when the doctors were asked whether administering Heparin before surgery would have been unsafe, the doctors testify that it would have been (even though after evaluating the safety of the drug after the death, they conclude that in that situation it would not have been unsafe, considering the consequences of not administering the drug would lead to death).  Because of the changed policy (i.e., deciding the drug is now safe) the P wants to impeach the doctors.  Impeachment:  Because the doctor believed that at that time the best policy was to adhere to the belief that administering Heparin before surgery was unsafe (and due to fact this belief was the standard practice held in most hospitals) any subsequent remedial measures could not be used to impeach the doctors. Ct uses policy. It doesn’t nec. impeach him. Indicates he changed his mind later, but that is a different issue. But don’t want to change his motive for improving 
b) Note: You must make sure (in a state that admits this kind of evidence in products liability) that your witness doesn’t say this is the safest design available when you know that witness changed the design later on.
1) Witness preparation problem.





2) Could argue that ∆ baited witness into statement (hard to win)

 

h) Hypos, p. 476

12. Offers in Compromise


a) Generally- A settlement is considered an admission of guilt

b) Rule- Settlements, statements made during settlement offers, or willingness to compromise is NOT admissible to prove liability. Excluded from trial
. 
c) Rationale: We want to encourage parties to settle. 

d) Hatfield v. Rouse (handout): Auction house admits that it did not protect the equipment and were at fault for such in a settlement letter.  USCA holds this is inadmissible under FRE 408.
e) When do settlement negotiations begin?
1) There is no rule for when settlement negotiations begin, on the test, it has to be pretty clear that there are ongoing negotiations
2) Old Rule:  needed magic words to make inadmissible 
3) Problems:  this lead to a lot of artificial and not completely honest negotiations, you can’t be truthful completely with the facts, you have to couch your letter in technical terms.  
4) Modern Rule:  Do NOT need magic words to make inadmissible
f) Davidson v. Prince (477): P crashes animal truck. P injured by escaped bull. Ct allows letter in. Why was the evidence held admissible? Letter was not part of a compromise but only talking about facts.  Letter suggests issue is not at a stage of negotiations.

1) Problems with this decision – this punishes people who do not get lawyers.  Williams does not believe that the case was decided incorrectly, but is concerned with the message it sends and it not 100% convinced the letter is not a demand letter.
g) CEC § 1152
1) Inadmissible unless to prove other things, such as bad faith insurance.

2) Combines offer of settlement with Good Samaritan Rule

3) Conversation in connection with an offer to pay medical or other expenses is inadmissible if offered to prove liability.

h) FRE §§ 408, 409
1) FRE § 408
a) Evidence of 1) furnishing, offering, or promising to furnish OR 2) accepting, offering or promising to accept, a valuable consideration in compromising or attempting to compromise a claim which was disputed is not admissible to prove liability, validity of claim or amount of claim.

b) Compromise evidence may be admissible to prove bias/prejudice of a witness, negating a contention of undue delay, or proving obstruction of a criminal investigation/prosecution.
2) FRE § 409 – Offers to Pay Expenses (Good Samaritan Rule)
a) Evidence of offer or promise to pay medical, hospital or similar expenses for an injury is inadmissible to prove liability for the injury.




1) Can NOT be used to prove fault
2) Unlike §408, does NOT exclude discussion related to an offer to pay expenses (only excludes offer itself)
3) Hypo: You go to hospital and offer to pay other parties expenses.  You say to them: “I am sorry for provoking the bull”

a) Admissible as an admission, not excluded by Rule 409

BUT

b) If you are in a settlement negotiation and make the same offer, it can NOT be used against you.

i) Hypos, p. 484
VII. Cross Examination and Impeachment  (Ways to impeach - B.I.C.C.C. = Bias, Inconsistent Statements, Character, Competency, Contradiction)
A. Objectives of Cross Examination
1. Reinforce parts of your own case
2. Attack the credibility of your opponent’s case
3. Attack the credibility of the witness on the stand
4. Try to build another portion of your case that you didn’t do on direct
a. REMEMBER – even though we typically link cross-examination with the defense, the prosecution also conducts cross-examination of the D’s witnesses.
B. Ten Commandments of Cross Examination
1. Be brief and succinct – not more than 3 points b/c jury has low aural absorption capacity
2. Short question, plain words
3. Never ask anything but a leading question –put words in the witness’ mouth
4. Never ask a question to which you do not already know the answer
5. Listen to the answer
6. Don’t quarrel with the Witness – stop or sit down after a ridiculous answer
7. Don’t give the witness the chance to repeat their story.  If the jury hears it more than one, they’ll probably believe it.
8. Never permit the witness to explain anything – argue the points of inconsistency on summation.  
9. Avoid the one question too many – argue it in summation
10. Save the ultimate point for summation
B. Leading Questions Rules
1. No leading question on direct ( your own witness) 
2. Exception:  1) hostile witness.  Must ask the court for permission to treat as a hostile witness (must qualify the witness). 2) Also, if discussing procedural and undisputed facts. Also, if dealing with a child. 3) Finally, if the witness is having a hard time getting the story out (must ask court’s permission)
a. California 776 – “Examination of adverse party of person id w/adverse party.”

b. FRE 611(c) – “Mode and Order of Interrogation and Presentation; Leading questions”

a) “When a party calls a hostile witness, an adverse party, or a witness identified with an adverse party, interrogation may be by leading questions.”

3. The federal rules are not as specific as California, the judges have more discretion.
C. Contradiction v. Impeachment (Seems similar, although remember that contradiction is a way by which you impeach a witness)
1. Contradiction:  Bringing in other witnesses or counter testimony, this is always allowed.
a. Problem 1 (458) A sues X, a store owner, for a slip and fall.  A testifies that the step was slippery because a tape strip was worn out.  X calls B, the store manager, who testifies that the steps were not slippery and the tape strip was not worn out.
2. Impeachment:  to derogate credibility; call in question the veracity (truthfulness) of a witness, by means of evidence adduced for such purpose, or the adducing of proof that a witness is unworthy of belief; generally a witness may be impeached based on prior inconsistent statements, contradiction, incapacity, bias, or character flaws (character for telling lies).
a. Show that person has poor reputation for truth and veracity
b. Show that witness made inconsistent statements
c. Show witness is biased
d. Show witness has been convicted of crime which reflects on truth and veracity.
a) Problem 2 (458) A sues X, a store owner, for a slip and fall.  A testifies that the step was slippery b/c a tape strip was worn out.  X calls B, the store manager, who testifies that the steps were not slippery and the tape strip was not worn out.  A offers subsequent precaution evidence that B authorized the installation of the new tape strips after the accident.  This would tend to discredit the W’s statement that the strips were not worn out.
D. There are two ways to Impeach. Whenever you are allowed to use extrinsic evidence, you can cross, but there are times when you can cross, that you cannot use extrinsic evidence.
1. Cross Examination
a.    ex: Olden- to show the victim was dating Russell
2. Extrinsic evidence:  evidence other than that coming out of the witness’ mouth on direct or cross examination.  This is where you bring in something else (other witness’ testimony, other documents, application) to attempt to contradict what the witness has said on the stand.
a. usually if you introduce EE, you can cross-examine as well, but not the other way around.
E. Impeach of One’s Own Witness
1. Common law:  could not impeach your own witness.  You were said to “vouch” for the truth of your witness, therefore you were not allowed to later try to impeach them.
2. Modern rule:  Both CA and Fed. Allow you to impeach your own witness 
a. CEC 785 – “Parties may attack or support credibility”
a) The credibility of a witness may be attacked or supported by any party, including the party calling him.
b. FRE 607 – “Who may impeach”
a) The credibility of a witness may be attacked by any party, including the party calling the witness.
3. Note:  Want to avoid impeaching your own witness because it will look bad in front of the jury.  If you think that your witness is going to turn out to be bad, it is better to call them as a hostile witness.
F. Cannot Call a Witness Solely for Impeachment Purposes
1. If you know that the witness is going to deny an inadmissible piece of evidence or statement, (in other words the only way you can get this evidence in through the witnesses testimony) you cannot call the witness solely for impeachment purposes.
a. Hogan – (1985, pg. 477) Government tells jury in opening statement that the pilot will deny everything.  Gov’t can’t introduce pilot’s confession b/c it’s hearsay. Then calls pilot, and tries to impeach him with his own prior statement – which was an admission.  Court disallows this b/c it’s an impermissible use of evidence – Gov’t can NOT call witness where primary evidence is to illicit hearsay evidence.
2. Rationale:  we cannot trust the limiting instruction to the jury that would be made
3. If you show that there is a chance that the witness would “give in” under the impeachment, then can bring it in.  
G. Scope of Cross Examination
1. When cross-examining the witness about details, then the cross-examination is limited to the scope of the direct examination.
a. CEC 761
, 773

b. FRE 611(b)
 – Scope of Cross Examination
2. If cross-examining for impeachment, can go outside the scope.

a. Test for bias, prejudice, memory, lying, inconsistency. 

b. California – does not have a specific provision, but it is allowed 

c. Federal 611

H. Collateral Matter Rule
1. Collateral:  By the side; at the side; in evidence, collateral refers to questions or issues which are not directly involved in the matter or action at hand.  Ask – Could the prosecutor put on the evidence as part of their case in chief (or for irrelevancy purposes would they be prohibited from doing so)?  If not, then collateral.
2. Rule:  Cross examination is allowed on collateral issues.  However, the cross examining party is confined to the answers that the witness gives on cross examination.  Can NOT introduce extrinsic evidence. (irrelevant whether witness brings it up on direct or cross)
3. Statutes:  
a. CEC 780
 – “Testimony; proof of truthfulness; considerations.”
a) CA DOES NOT have a Collateral Matter Rule
b) Judge should weigh the collateral issue in terms of prejudice and waste of time.  In effect, the collateral rule is enforced through a balancing test.  
b. Federal – follows the collateral rule although it is not codified.
4. Examples: 
a. Oswalt (1963) – in order to impeach the credibility of Oswalt (D) who claimed to be in another city on the day of the robbery with which he was charged, the prosecution introduced evidence that one month before the robbery, Oswalt was in Seattle.  However, this matter was collateral to the case b/c the D was not asserting that he was not in Seattle one month before the robbery, he is just saying that he was not in Seattle on the day in question.  
b.  Copelin (1993, 502) – D raises the issue of whether he know what cocaine looked like, he claims he only knows this due to what he has seen on TV.  The government wants to show that this is a lie, he tested positive for cocaine use in the past so he must know what it looks like from first hand experience with it.  The gov’t can bring up the drug tests, but they cannot introduce the results into evidence.  They would be confined to the answers the witness gives. This is NOT ee or a collateral matter.
c. Drake (1991) D testifies on direct about his educational background.  The prosecution asks him on cross about his degree. She brings it up but does not introduce it.  The evidence is collateral to the crime but the court seems to suggest that it is not collateral because the witness himself brought it up.  Because this is so, then the prosecution can bring in extrinsic evidence.  But regardless, the prosecution did not introduce it, so there wasn’t even any extrinsic evidence problems.
5. Anytime we are dealing with the witness’ credibility with respect to the case before the court, credibility is never considered collateral.
I. Impeachment Through Circumstantial Character Evidence (CCE)
1. NOTE:  PAST DISCUSSION ABOUT CCE WAS WHEN TRYING TO PROVE WHETHER THE DEFENDANT DID THE CRIME, NOW WE ARE TALKING ABOUT WHETHER THE WITNESS IS CREDIBLE AND SHOULD BE BELIEVED. THESE ARE SEPARATE RULES.  

2. Once a witness testifies about anything, his truthfulness becomes a central issue in the case and he can be impeached.  This is strong impeachment evidence!

3. Rule:  In general, you can use reputation or opinion evidence to impeach.

a. California allows this.

b. FRE 608(a) allows this. 

a) (a) The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations:

· (1) the evidence may refer only to character for truthfulness or untruthfulness; AND

· (2) evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise.

b) Can NOT show he was an alcoholic to prove he was under the influence, but can use reputation and opinion.

4. Rule:  The trick is that on cross-examination, at the discretion of the judge, you can use specific acts.  But you cannot bring in extrinsic evidence if this fails – you are bound by the answer that the witness gives.  You have to convince the judge that the specific acts evidence is valid.
a. California 787 – Does not allow this type of evidence at all in a civil case!
b. FRE 608(b) – Evidence of specific acts is NOT admissible to prove character – Judge has discretion to allow in specific act evidence on cross-examination but still no extrinsic evidence.
c. In some cases, the cross examiner can tell the witness that the extrinsic evidence is in his possession, and then not show it, but this is risky.  If the judge allows this, though, it is a powerful tool.  Drake. 
d. Examples:
a) Owens (1985, pg. 490) – Military D is accused of shooting his second wife.  Evidence at issue is omissions from his military application.  There are three bad acts he did not disclose:  drugs, guns and assault on first wife.  This suggests that he was dishonest.  The evidence is not extrinsic because it was discussed during the cross-examination.  This cross about the drugs and guns was admissible but the assault on the wife was considered too prejudicial.  Note: Judge gave permission to do this under §608, but NOT allowed to introduce document into evidence, only discuss it on cross.
5. Rule:  If the W admits that the specific act evidence – extrinsic evidence is valid, courts are divided as to whether to admit it.  EXAM:  NOT ADMISSIBLE.
a. Problem 1b2 (499) Suppose that Defense want to impeach P witness with evidence that a year before the trial, the witness was expelled from graduate school for plagiarism.  It is only relevant as to truthfulness.  The witness denies the plagiarism.  The defense has a copy of the school report.  The witness then later admits the report is valid but still denies that it is true (claims the school made a mistake).  Courts are divided on whether to allow it into evidence now.  Some argue that the rule has been satisfied because there is no need to litigate the foundation for the document, it will not take up time, etc.  BUT, FOR EXAM if W denies its truthfulness  – it is not admissible.
6. Rule:  If the witness denies that the specific act evidence is true, the extrinsic evidence can be used to refresh memory – outside the presence of the jury.
J. Prior Felony Convictions
a. CALIFORNIA – Constitution Art. 1 § 28
a) Constitutional amendment states that in all criminal proceedings, a felony conviction can be used to impeach a witness’s credibility.  Note:  This is much more expansive than the Federal Rule.
b. General balancing test still need to be done (“substantial”).  The judge must:
a) State on the record why it is probative
b) That there is no unfair prejudice
c) There is a jury instruction
c. Must be a felony crime of “moral turpitude”

a) Most felonies involve moral turpitude (readiness to do evil)
b) What cannot be used:

· Conspiracy to commit a misdemeanor

· Conspiracy to tattoo a minor 

· Simple possession of a controlled substance 

· Convictions where pardons were issued

c) Rule applies to all witnesses (not just ∆)

d) Do not need to know what applies in a civil case – too complicated

· Castro (handout)
2.  609(a)(1) 
a. Can introduce a felony punishable by more than one year

b. Balancing Test for Criminal Defendant:  use internal balancing test – gov’t has to show that he probative value outweighs the prejudice.  Usually when the prior conviction is the same as the current crime, the danger of prejudice is too high.

c. Balancing Test for Witness Other than Defendant:  use normal balancing test (FRE -403). Evidence will not be admissible if substantially outweighs probative value.  Burden is on the witness.

d. Conviction more than 10 years old (from date of conviction or release) cannot be used unless passes balancing test and proponent informs the D that this will be used.

e. Convictions where pardons were issued cannot be used.

f. Juvenile convictions usually cannot be used.

a) Sanders (1992, 531) Error found b/c court did not properly balance and the evidence was too prejudicial.  Defendant was charged with assault/possession of a shank. No need for “substantially” outweigh in internal balancing.  Gov’t has burden to prove probative value of evidence on element of ∆’s truthfulness (diff. than §403)
3. FEDERAL 609(a)(2) 

a. Crimes involving dishonesty are admissible
a) If the felony conviction involves dishonesty (crimen falsii) then it is admissible in any instance (it is automatically probative, no balancing test needed.
1) If you can show they committed perjury then it is probative of them lying
b. No balancing test

c. Narrow definition of dishonesty – offense must involve some element of deceit, untruthfulness or falsification like:

a) Perjury; Subordination of perjury; False statement; Criminal fraud; Embezzlement; False Pretense

b) Brackeen (1992, 533) – Bank robbery does not per se qualify as a crime of dishonesty under FRE 609(a)(2).Use elements of crime not underlying facts to determine is it’s a crimen falsii.
c) Wong (1983, 531) – A court does not have discretion to exclude as unduly prejudicial evidence that a W had previously been convicted of a crime involving dishonesty or false statement.
d. No need to litigate the particular facts of the crime, will consider the whether the crime in general is one of dishonesty.
e. 609(b): if conviction is more than 10 years old, it can not be used absent some procedural steps.
f. Defendants not taking the stand

a) D cannot appeal a motion in limine to exclude evidence of prior conviction unless he takes the stand.

b) Cannot predict what would have happened if the D took the stand – no way to tell whether the judge was correct to allow the prosecution to cross with the prior conviction evidence.

· Luce (1984, 537) – D want to exclude evidence in a motion in limine of evidence of a similar past offense he was convicted of.  However, judge decides to allow this evidence in b/c relevant.  Therefore, the D does not testify b/c that way he can keep this evidence out.  Upon appeal, D’s claim of an improper impeachment with a prior conviction is denied.  If you want to raise this argument, you must take the stand (this is to enable a reviewing court to determine the impact any erroneous impeachment may have had).
· Ohler (2000, 540): USSC held that by revealing the conviction in her testimony on direct, ∆ forfeited the right to appeal the TJ’s prior decision that the conviction was admissible to impeach.
K. Bad Reputation for Truth and Veracity
1. We allow evidence that the W has a bad reputation for telling the truth, but we do not allow impeachment for other kinds of character flaws, such as having a bad memory.
2. CALIFORNIA 786 
a. In a civil case, evidence of traits of character other than that for truthfulness and veracity may NOT be admitted.
b. In a criminal case, however, due to the “Victim’s Bill of Rights” you can impeach a witness with evidence other than truthfulness (like bad memory, bad reputation, opinion, specific act evidence, even ee) 
3. FEDERAL 608(a) – Can use evidence in form of reputation or opinion to attack or support the witness’ character for truthfulness. BUT evidence of a witness’ character for truthfulness is admissible only if her character for truthfulness has been attacked first.

4. FRE 608(b)- judge MAY allow inquiry into specific instances of truthfulness or untruthfulness; NO extrinsic evidence allowed.

L. Psychiatric Condition
1. Common law:  problems with this but science has gotten better and courts have gotten more comfortable with this type of evidence.
2. Rule:  Evidence of condition (mental illness) is admissible to impeach a witness as long as relevant, not unfairly prejudicial and there is a connection made between the condition and the W’s capacity for truthfulness. (Often used to disprove ability to perceive accurately, difference b/t fact and fiction, can create bias, ability to recall accurately.
3. Have to be specific as to the condition:
a. Psychoses
b. Neuroses
c. Defects in the structure of the nervous system
d. Mental deficiency
e. Alcoholism
f. Drug addiction
g. Psychopathic personality
4. Have to introduce the nature of the illness and what its impact would be on credibility, reflection on reality, perception:
a. Typically need to make a showing using an expert/treatise
b. One limitation is unfair prejudice
c. Lindstrom (1983, pg. 521) – D attacks Prosecution W who has a history of living in a fantasy world and has vendettas as a part of her illness.  ∆ claims that W as a psycho and that it creates bias- ∆ wants to cross examine her about this and impeach her testimony through extrinsic evidence.
M. Inconsistent Statements (See Supplement #6)
1. Definition:  A statement that is inconsistent with the witness’ testimony
2. Inconsistent statement is not hearsay b/c it is not being used for the truth of the matter asserted.  It is, theoretically, being used to show that the witness blows hot and cold and therefore we cannot be sure of anything that she says.
3. Hypo:  W gets on the stand and says “Red car went through the stop sign and was going 60 mph.”  Before the trial, the witness said “Red car did not go through the stop sign, it was going through about 30 miles an hour and stopped.”  The jury does not know which story to believe.
4. Common Law:  need to establish a foundation before introducing to the jury the witness’ prior inconsistent statements.  Courts however, now have moved away from this requirement that was expounded in Coles (pg. 545).

5. Modern Rule:  

a. Can do through cross-examination or introduce extrinsic evidence if it is a substantive issue in the case 

b. The inconsistent statement can be oral or written.

c. Have to give the witness a chance to explain/deny the inconsistency at some point.

6. CALIFORNIA 768-770, 1235

a. Inconsistent statement can be made at any time 
a) If witness makes inconsistent statement after he testifies, you can impeach the witness with it. (not possible under FRE)
· ex: Police chief testified that officers would never do what they were alleged to do BUT, if chief holds a press conference after trial and said “those victims are lucky they are alive b/c they challenged the officers” then this evidence is admissible. It doesn’t matter that this was introduced the next day.  The testimony was impeached.
b. No need to show witness the evidence, but if do then all parties must be shown it before the witness\may be asked about it.

c. If you meet the procedure of the rules, admissible for both impeachment and as substantive evidence (to prove the matter asserted).

d. CEC 1235- Inconsistent statements admissible both to impeach and prove the truth of the matter asserted.

· Coles (1929, 549)- can use statement to impeach Thompson’s testimony and use it to prove behavior was discgraceful.

7. FEDERAL 613 and 801(d)(1)(A)

a. Inconsistent statement MUST be made prior to testimony

b. If declarant testifies at trial or deposition, is subject to cross-examination concerning the statement, the statement is inconsistent with the declarant’s testimony and if prior statement is made under oath - it is defined as “non-hearsay” and can be used for both impeachment and to prove the matter asserted.

c. If not under oath, can only be used for impeachment

a) Coles (1929, 549)- can use statement to impeach Thompson’s testimony but NOT allowed to use it to prove behavior was disgraceful.

d. No need to provide evidence, but if opposing counsel asks you have to disclose the inconsistent statement to him.
8. Lack of memory cannot be impeached by prior statement.  BUT if the lack of memory is suspect, and the record supports this, it maybe considered inconsistent.

a. Problem 1 (545) D is charged with murder.  He claims self-defense.  D witness testifies that before the killing the D and the victim were fighting and that the D was trying to retreat.  At the trial, the D witness says that he has no recollections of talking to the prosecution witness.  The prosecution calls their witness to testify that a week after the killing, the D witness told him that he had heard the D say the he was going to get a gun and shoot the victim.  The book says that this is inconsistent. Williams suggests it is not (make sure to look for handout).
b. Problem 3 (545) D is prosecuted for robbery.  His codefendant is convicted first.  At trial, the codefendant testifies that he did the crime and says that he does not remember if the D was with him.  He does not remember whether he gave a statement to the police officer about the D being with him.  The police officer will testify to what the codefendant told him.  A CA. case lets this in.  Under the Fed rules, problematic.  Some courts have held that if memory is suspect, can be allowed in.
N. Prior Consistent Statements 
1.  Prior consistent statements ( prior inconsistent statement ( consistent testimony is OKAY.
a. Once a witness’ credibility has been attacked, you may be able to rehabilitate the witness through a prior consistent statement that the witness made before the trial that is consistent with initial testimony.
2. Prior inconsistent statement ( improper influence, recent fabrication, improper motive ( consistent statement NOT OKAY.
a. Both CEC and FRE
3. Prior inconsistent statement – improper influence – consistent statement – consistent testimony – NOT OKAY.
a. Must be made prior to influence/motive to fabricate arose.
b. Tome (1995, 555) Child abuse case.  Must occur before improper influence occurred.  Child statement must made before mother tells her that she can live with her if she says “X.”
4. CALIFORNIA 

a. CA 791:

a) Evidence of a statement previously made by a witness that is consistent with his testimony at the hearing is inadmissible to support his credibility unless it is offered after:

· Prior statements that are inconsistent with what he said at trial are introduced for the purpose of attacking his credibility.

· Charge made that his testimony has been recently fabricated or influenced by bias or other improper motive.

b. CA 1236:  can use to rehabilitate, bolster, and prove the matter asserted if meet 791. 

5. FRE 801(1)(d)(b)

a. Defined as not hearsay

b. Does not have to be under oath

O. Bias
1. Rule:  You can always impeach a witness for bias.
2. Bias can be shown by:
a. Relatives
b. Significant others
c. Common membership in an organization
d. Witness’ dislike towards a party
e. Cutting deals, immunity
f. Bought testimony by one of the counsel
3. You can use extrinsic evidence

4. CALIFORNIA 780(f)

5. FEDERAL does not allow specific rules, but follows CA guidelines

6. Examples:

a. Abel (1984, 566) Federal case.  D is charged with robbery and has an alibi.  D calls the alibi witness.  The gov’t brings in another witness to impeach the defense witness.  There is a danger of prejudice because the defense witness belongs to the Aryan brotherhood but the court issues proper limitation on how the organization is used.  USSC says that you can always impeach with bias even though the federal rules do not say this b/c of the CL.  The defense witness was biased b/c he was part of this organization.

b. Problem 3  P accuses D of product liability.  P claims that D had knowledge.  P witness is a disgruntled former employee D seeks to impeach P.  D offers that the witness sabotaged his computer at work before he quit his job.  Can use this to prove bias, so it is admissible.

VIII.  Attorney-Client Privilege
A.   Privileges: Pure exclusions from evidence 

1. anything we discuss regarding A/C privilege is exempt from trial AND discovery. 

· Purpose: to protect relationships.

2. Federal:  FRE 501: When federal cts apply state laws, then law of state concerning privilege applies; if federal matter, then federal common law applies.
a. Rule 104a – highlights that trial court is bound by rules of privilege – ct cannot rely on claimed privileged info to make its ruling.

3. California: Series of statutes – if not created by state or Constitution, there is no privilege – courts cannot create them, even if good policy.


a.CA Statute says no privileges unless legislature passes law.

B. Attorney-Client Privilege
1. Rationale: mostly utilitarian: (1) for lawyer to be able to give good advice; (2) to resolve cases efficiently.
a. Privilege does NOT just apply to judicial proceedings – applies any place where a body can compel testimony (e.g., legislative hearing, hearing before administrative agency – any place where can have subpoena).

2. What is covered by A/C priv:

a. Communication b/t lawyer and client



1. All info given by client is protected – very broad:

a. No matter how bad – e.g., case where guy told lawyer he’d killed 3 people.

b. Includes anything lawyer discovers as result of communication w/ client.



b. California 

1. If talk to a lawyer in office, statute creates presumption that communication is privileged. 

2. Advocate must come up with some information that is independent of communication in order to argue it is not privileged.

3. Woodruff (577) – Federal Case (BUT CA for EXAM): Question: does lawyer have to testify about whether he told his client when he is supposed to testify? YES – NOT privileged.  Court: This is NOT a communication from client and lawyer is just a messenger for the court, telling client when to show up. 

a. Underlying policy: Court essentially does balancing b/t need for confidentiality and necessity of testimony b/c communication doesn’t involve client confidential info. 

3. Exception to A/C Privilege and Presumption:
a. Crime/fraud exception – consult with lawyer for purpose of committing crime/fraud (NOT privileged)

1. I have great info regarding stock X – I need you (lawyer) to help me get around the law.
b. Zolin (1989, 597): Church of Scientology had been consulting with lawyers to conceal evidence that gov’t entitled to for discovery.  Gov’t employee wants transcript of these conversations with lawyer. Gov’t wants in-camera review to determine if crime-fraud exception applies. SO case deals with how to apply c-f exception – options:
1. Gov’t argues: only judge gets to see it (not opposition) 
2. USSC rejects this – A/C priv prevents disclosure to anyone, including judge. c. TEST: USSC says if a good faith belief by a reasonable person could conclude that might be crime-fraud problem, then court may (discretionary) order in-camera inspection.
1. Discretion- balance ???
2. He keeps saying “may” – makes me think his exam will have answer saying judge must order in-camera. -- -this answer will be wrong 
3. Evidence that ct can consider in making this determination:

a. Information (e.g., transcript) must be lawfully obtained.

d. Clark v State (589) – Ct got it wrong here! Lawyer should be disbarred. Guy kills wife, calls divorce lawyer and acknowledges doing it.

1. Problem 2: lawyer advises client to get rid of the gun (i.e., destroy evidence). Ct says this is NOT privileged b/c of crime-fraud exception. BUT Williams asks why?  Exception applies when client consulted with lawyer for purpose of committing crime or fraud. 

2. Also, for client-fraud exception – to extent that client calls lawyer for legitimate reason, part of conversation that is for legitimate purpose gets admitted.

3. See excerpt on page 595 – client telling about crime committed is privileged. 


4. A/C Privilege in Corporate Context: Corporate Clients
a. A/C privilege protects communication, not underlying facts/information!
1. Upjohn (580): Corporation finds out illegal bribes overseas, conducts investigation. Turns over investigation to SEC, then IRS. IRS begins to investigate – requests copies of report.  Upjohn refuses to turn in report claiming A/C privilege. Court A/C privilege protects communication, not underlying facts/information!
a. If IRS subpoenas employees asking what they know about bribes.
BUT IRS cannot ask employees to tell what they told corporate counsel. It’s the communication to lawyer that’s covered. 
2. Example – personal injury
a. Lawyer can ask other side during deposition what he was doing while driving. BUT 
b. lawyer cannot ask – what did you tell Larry Parker.  
b. In Upjohn, USSC says that anything that is designed to help company get legal advice and is treated confidentially is privileged.
1. So if corporation needs info outside the “control group” to allow attorney to give legal advice, this is protected.
2. Ct here doesn’t really give a clear standard.
3. Williams likes standard suggested by John Kaplan – USE THIS TEST FOR EXAM!!

1. communication made by employee at direction of corporate superior

2. done in order to secure legal advice from counsel ( look at purpose. 

3. communication treated as confidential by company and atty

4. some indication that purpose for communication is to secure legal advice. ( as compared to #2, objective indication that this is how being used. 
c. For corporate qns on exam, use Upjohn for both fed and CA

5. A/C Privilege Covers anyone who helps lawyer get information (CEC § 952)
a. City and Cty of S.F. (586): Doctor examines patient at behest of atty. This was done at direction of atty – necessary to provide legal advice – therefore, protected by A/C privilege. A/C covers anyone who helps lawyer get info.  (accountant, doctor, etc.)
1. Federal cts do the same thing (by common law)!

6. California: Any communication by phone, fax, e-mail is presumed to be privileged.

a. Clark v State (589) – Ct got it wrong here! Lawyer should be disbarred. Guy kills wife, calls divorce lawyer and acknowledges doing it.

1. Problem 1: hotel operator eavesdrops.

a. Both Fed and CA cts say that if client and lawyer have taken reasonable steps to treat conversation as confidential, then this is privileged. They can stop person who overheard from eavesdropping.

1. by CA statute, any communication by phone, fax, e-mail is presumed to be privileged.

7. Hypos, p. 601
�  § 761 – Cross Examination


“Cross Examination” is the examination of a witness by a party other than the direct examiner upon a matter that is within the scope of the direct examination of the witness.


�  § 773 – Cross Examination


(a ) A witness examined by one party may be cross examined upon any matter within the scope of the direct examination by each other party to the action in such order as the court directs/


(b) The cross-examination of a witness by any party whose interest is not adverse to the party calling him is subject to the same rules that are applicable to the direct examination.


�  § 611(b)


Cross examination should be limited to the subject matter of the direct examination and matters affecting the credibility of the witness.  The court may, in the exercise of discretion, permit inquiry into additional matters as if on direct examination.


�  § 780


Except as otherwise provided by statute, the court may consider in determining the credibility of a witness any matter that has any tendency in reason to prove/disprove the truthfulness of this testimony, including but not limited to any of the following:


(a) His demeanor while testifying and the manner in which he testifies


(b) The character of his testimony


(c) The extent of his capacity to perceive, to recollect, or to communicate any matter about which he testifies (maybe witness couldn’t see it b/c trees in the way or drunk)


(d) The extent of his opportunity to perceive any matter about which he testifies (could they see the event happen?)


(e) His character for honesty or veracity or their opposites


(f) The existence of nonexistence of a bias, interest, or other motive (motive for not telling the truth (hide secret relationship)


(g) A statement previously made by him that is consistent with this testimony at the hearing


(h) A statement made by him that is inconsistent with any part of his testimony at the hearing


(i)  The existence or nonexistence of any fact testified to by him


(j) His attitude toward the action in which he testifies or toward the giving of testimony


(k) His admission of untruthfulness
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