Premarital Agreements

I) Purpose and Background
A) Couples who don’t like the tenets of CP, can opt out of the system by coming up with their own agreement.

B) Before divorce became common, the purpose of premaritial agreements was for couples to allocate their property upon the death of either spouse.

1) An agreement made in advance saying that property stays SP benefits spouse cause they have right to will away all SP, while they have no control over 50% of CP.

2) Public policy wouldn’t allow couples entering into marriage to contemplate divorce, otherwise couple was not taking sanctity of marriage seriously.

C) As premarital agreements became acceptable, wealthier individuals would take advantage of poorer spouse by giving them to prenup on the night before the wedding.

II) Evolution of Premarital Agreements: Nelson and Dawley.
A) You can challenge a prenup based on at the time of signing there was fraud, duress, or undue influence.  Estate v. Nelson.  Marriage of Dawley.
1) Undue influence = taking a grossly oppressive and unfair advantage of another’s necessities or distress.

III) Premarital Agreements in California, 1986 to Present

A) For premarital agreements executed on or after 1/1/1986, we look to the 1986 Uniform Premarital Agreement Act.

B) General Requirements (3 things to know:)

1) Premarital agreements are required to be “in writing and signed by both parites.”

(a) The writing requirement is subject to Statute of Frauds exceptions.  Hall v. Hall.
(i) To claim the partial performance exception, you have to do something more than just usual marriage stuff.

2) Must follow all contract laws.

(a) Parol evidence is not allowed to insert missing terms, but can be used to interpret existing terms.

3) After marriage, a premarital agreement may be amended or revoked only by a written agreement signed by the parties.

C) Subjects of Premarital Agreements

1) Included in premarital agreements are:

(a) Property (including all rights thereto)

(b) Choice of law (CP laws or SP principles)

(c) Personal rights and obligations (not in violation of public policy)  see spousal support below.

2) Expressly not included:

(a) Child support.  The right of a child to support may not be adversely affected by a premarital agreement.

3) Spousal Support

(a) Waiving of spousal support was against public policy, until the case of Pendleton v. Fireman.

(b) Spousal support waivers “executed by intelligent, well-educated persons, each of whom appears to be self-sufficient in property and earning ability, and both of whom have the advice of councel regarding their rights and obligations as marital partners at the time they execute the waiver” were deemed to not violate public policy and not to be per se unenforceable.  Pendleton v. Fireman.

D) Defenses to Enforceability

1) There are only two methods to invalidate a premarital agreement by the party against whom enforcement is sought.

(a) Prove that the agreement was not executed “voluntarily.”

(i) You need to show fraud, coercion, or lack of knowledge.  There will be strict scrutiny and court will look at if the person had time to seek counsel but choose to not do so.  Marriage of Bonds.

(b) Prove BOTH that the agreement was unconscionable when it was executed AND that before execution, the spouse was not provided with fair and reasonable disclosure of the property or financial obligations of the party.

(i) You must prove that the party did not voluntarily waive, in writing, his or her right to disclosure and party did not have or could have had adequate knowledge of the property or financial obligations.

IV) 2002 Premarital Act Amendments

A) These amendments are not retroactive, and are only effective for premarital agreements after 1/1/2002.

B) Subjects of premarital agreements

1) Spousal Support

(a) Spousal support provisions in premarital agreements will not be enforceable unless the party against whom enforcement is sought was represented by counsel at the time the agreement was signed.  

(b) Unconscionable spousal support agreements at time of execution won’t be enforeced, regardless of representation.

2) Voluntarily

(a) Spouse must have had independent counsel, or expressly waived right to independent counsel.  This is different from before where a court will use strict scrutiny to determine if spouse had reasonable time to see counsel but choose to not do so

(b) The waiver must explain that she knows the rights she is giving up.

(c) It must be in a language that she understands.

(d) You need seven calendar days between getting the prenup and signing the prenup.

Transmutations

I) Transmutations: Prior to 1985

A) Prior to 1985, transmutation could occur very easily.  Estate v. Raphael.

B) Very informal.  Oral, or implied transmutations were valid.

II) Transmutations: 1985 to Present

A) The legislature was compelled to change the law regarding transmutation after H transmuted property in Marriage v. Lucas by just being silent.

1) Any transmutation that occurs after 1/1/85, goes by new law.  Note: we are talking about date of transmutation, not date of property acquirement.

B) The new rule:

1) Transmutations must be accomplished “in writing by an express declaration.
2) It is the spouse “whose interest in the property is adversely affected” who must make, join, consent to, or accept the express declaration in writing.
C) Courts have continuously held that the express declaration must specifically state that a party knowingly is intending to lose that interest in the property.  An “I transfer to…” is not enough.

1) In Estate of MacDonald, Court held that “express declaration” meant that the document must “contain language which expressly states that the characterization of ownership of the property is being changed.”

D) Extrinsic evidence cannot be brought in to assist in determining the meaning of the written transmutation.

1) Evidence of oral agreements will be excluded.

2) Partial performance provides an exception to SoF, so therefore could lead to allowing a non-writing situation to pass through (promissory estoppel).

E) Three Exceptions to 1985 express declaration Rule
1) Gift Exception.

(a) The legislature did realize that not all transmutations of marital property should be in writing.  The 1985 does exclude certain gifts from the express declaration requirement.

(b) The gift in question must be:

(i) A gift between the spouses of clothing, wearing apparel, jewelry, or other tangible articles of a personal nature,

(ii) That is used solely or principally by the spouse to whom the gift is made, and

(iii) That is not substantial in value taking into consideration the circumstances of the marriage.

(c) So, if H gives gift to W, then it’s a transmutation without the need for an express declaration.  However, if the gift was a 10k diamond ring, then that doesn’t meet the third prong and it remains CP, unless he wrote an express declaration with it.

2) Commingled Property
(a) 1985 law provides for only property that is solely CP or SP.  Does not apply to commingled property.

3) Wills
(a) In some cases, “a statement in a will” can effect a transmutation.  “I bequeath to my beloved wife Heather my coin collection as her SP.”

(b) This will never be a valid transmutation if the person is still alive.  Wills have no legal significance until person dies.

Evidentiary Presumptions

Background:

· California law uses evidentiary presumptions in the characterization process.  The courts have developed the evidentiary presumption called the general community property presumption.  There are several types of CP presumptions and one limited SP presumption.

I) The General Community Presumption (CP)

A) Property acquired during marriage is presumed to be community property.  Unless that presumption is rebutted, the presumption becomes conclusive.

B) Property possessed during the marriage is presumed to be community property.
1) Short Marriages

(a) Courts will sometimes go against this presumption if it was a short marriage.  Fidelity & Casualty Company v. Mahoney.
C) Property with title in only one name goes by these general presumptions.  If property is held jointly, then we deal with that under a different section.

II) The Married Woman’s Special Presumption (SP)

A) If property was acquired prior to 1/1/75, by a married woman in an instrument in writing, it is presumed to be her SP.

1) Presumption is rebuttable, not by tracing, but by proving that H did not intend to change the nature of the CP funds into wife’s SP.

B) If property acquired by woman for her and husband as T in C, then half is her SP automatically thanks to this presumption and the other half is CP.  So, she ends up with 75% and he ends up with 25%.

Jointly Held Property

I) Joint Tenancy

A) Step One:  Characterization
1) All JT property acquired during marriage will be presumed CP at divorce.

2) This presumption can only be rebutted by showing that parties had a different agreement (as opposed to rebutting by tracing to funds).

(a) Before 1984, this agreement could be implied, oral, or written.

(b) After 1/1/1984, this agreement must be in writing or in a clear statement in a deed or title.

(c) If there was no agreement prior to 1984, then the SP contribution was a gift to the community.  Marriage of Lucas.  SP contributor can’t rebut.

B) Step Two:  Remedy for SP contributor
1) A right to reimbursement for “contributions to the acquisition of the property to the extent the party traces the contributions to a SP source.”
2) Only works if in Step One, the property was considered 100% CP.

3) Pre-1984, you can only get the reimbursement if there is an agreement to that effect.  Post-1984, the right to reimbursement is based on tracing.

4) Can only get back what you put in, meaning no interest and no appreciation.

5) You can get reimbursed for your contributions to the acquisition of the property.  You can’t get reimbursed for expenses, such as paying interest on a loan or improvement of the property.

(a) When determining date of acquisition, courts use only the original purchase or transfer date and disregard later transactions.

6) You are capped at the value of the property.  If property dropped in value, you can’t get reimbursed more than that FMV.

II) Community Property Deeds and Titles

A) Step One: Community Property deeds and titles will be presumed CP.

1) Can be rebutted by proving an agreement was made that the property would be something besides CP.

(a) Pre-1987, this agreement could have been oral, implied, or written.

(b) Post 1/1/1987, must be written (CP Deeds and Titles were added to the JT legislature finally!).

B) Step Two:  Remedy for SP contributor
1) A right to reimbursement for “contributions to the acquisition of the property to the extent the party traces the contributions to a SP source.”
2) Only works if in Step One, the property was considered 100% CP.

3) Pre-1984, you can only get the reimbursement if there is an agreement to that effect.  Post-1984, the right to reimbursement is based on tracing.

4) Can only get back what you put in, meaning no interest and no appreciation.

III) Community Property with Right of Survivorship

A) As of July 1, 2001, H and W can hold CP with right of survivorship.  This title is created when “expressly declared in the transfer document.”

1) If marriage ends in divorce, H and W will treat property as CP.

2) If marriage ends by death, H and W will treat property as JT.

IV) Tenancy in Common

A) Treated like CP as over 1/1/1987.

B) Differences from other jointly held titles:

1) People owning property in tenants in common can have equal or unequal interests.

2) No right of survivorship.

Commingled Property

I) Commingled Bank Accounts

A) Family Expense Presumptions: Community Property First

1) Available CP funds are presumed to be used to pay for family expenses.  SP funds are deemed to be used for family expenses only when CP funds are exhausted.

2) When SP funds are used to pay for family expenses, the separate estate has no right to reimbursement, unless the parties have agreed to reimbursement.

B) The presumption is that the property is CP.  However, the SP proponent can rebut the presumption by tracing to his SP.  Two ways to rebut:

1) Exhaustion Method (See v. See)
(a) The See court established the Exhaustion Method, which is the predominating rule, for tracing to commingled accounts.

(b) The SP proponent can rebut the CP presumption if, at the time of acquisition, all community income was exhausted by family expenses.

(i) It’s tough to do, but court answers back that if you commingle your accounts, then you bear the burden to keep records.

2) Direct Tracing Method (Marriage of Mix and Estate of Murphy)

(a) This method does not require exhaustion of CP funds.

(b) The SP proponent need only show that: (a) SP funds were in the account at the time of acquisition and (b) the SP proponent intended to use the SP funds to acquire the property.

(i) Murphy court added one more provision: (c) SP proponent must “show disposition of the funds.”

Educational Degrees

I) General

A) In CA, the courts have held that a professional degree is not CP divisible at divorce.  However, Family Code 2641 provides a partial remedy to combat unfairness.

B) Although the student spouse receives the educational degree, a loan incurred during marriage for education is assigned to the student spouse.  

C) The primary remedy for the supporting spouse is “reimbursement of community contributions.”

D) SP funds used for education aren’t reimbursable.

II) The Reimbursement

A) Who receives the reimbursement?

1) The community receives the reimbursement.  That means that any reimbursement is split between the spouses at divorce!

B) How are community contributions defined?

1) Community contributions to education or training include payment for education or training or repayment of a loan incurred for education or training.

2) Examples: direct payments for tuition, fees, books, supplies, and transportation.  Also, special living expenses due to the education, but nothing that you would have had to pay anyway.

C) How is the reimbursement calculated?

1) The amount includes interest at the legal rate, starting from the end of the calendar year.

D) Defenses to full or any reimbursement to community:

1) Written waiver by spouse.

2) The reimbursement remedy is limited by an “unjust” provision.  The statute provides that reimbursement and assignment of the loan may be reduced or modified if unjust.

3) Courts will modify the reimbursement if the couple has already substantially benefited from the education or training.

(a) There is a rebuttable presumption that the community has already benefited from the degree if it was earned more than 10 years ago.

(b) There is a rebuttable presumption that the community has not benefited from the degree if it was earned less than ten years ago.

4) Degrees not meant to increase earning capacity (i.e. degree during retirement) or didn’t end up increasing capacity.

(a) 2641(b)(1) does not provide reimbursement for any and all education or training, just for that which substantially enhances the earning capacity of the spouse.  (So, if it ends up not increasing capacity, then no reimbursement.)

5) Other spouse received community-funded education also.

III) Equitable Distribution States: NY and NJ

A) NY

1) The degree is considered property so must be split at divorce.

2) Degree holder must calculate the percentage of spouse’s contribution to degree.  That property is awarded directly to spouse (as a lump sum or periodic payments).

B) NJ

1) The degree is not considered property.  However, NJ will factor in reimbursement for degree when calculating spousal support payments.

Pension

I) What qualifies as a pension?

A) A pension is deferred compensation, whereby earnings or payment for work can be deferred until a certain date such as retirement.

B) Cal. Fam. Code 2610 applies to any retirement plan, whether public or private, including all survivor and death benefits.  These are CP to the extent that the right to benefits occurred during marriage.
C) Calculating Value of Pension Earned Both During and After Marriage:  Time Rule
1) Time rule should be used “where total number of years served by employee spouse is a substantial factor in computing the amount of retirement benefits.”




Numerator =     Years Worked During Marriage




Denominator = Years of Contribution to Pension         = CP
That produces the CP share, of which the employee spouse gets ½ and non-employee spouse gets ½.  Employee spouse gets 100% of SP share.

2) When should court not use the “Time Rule?”
(a) When the years of service is not a substantial factor in computing the amount of the pension.

(i) Marriage of Poppe: Error to use time rule when Navy pension was calculated based on number of points earned rather than years of service.

(b) Even if the value of the pension changes, the other spouse’s share does not change and the time rule still applies.

(i) Marriage of Gowan: Salary when parties were married 
was 30K for H.  10 years after divorce, H went back to employer and was making 100K.  Using time rule, the court determine that 72.95% were CP and ½ goes to W.  H said that pension was worth a lot more.  W argues not two separate pension plans, and the value of retirement was due to the years he worked there and was married.  Court held that time rule is applied.  Her share has not changed, only the value.  He should have not gone to same employer if he does not want to give her money.

4. Unvested Pensions
a) At divorce, what if pension has not yet “vested” (employee spouse has not completed minimum period of employment necessary to qualify for pension)?

a. Since 1976, even unvested pension is CP

b. Trial Court can:

i. Discount employee’s pension rights to present value and make an immediate distribution, or

ii. Award non-employee spouse a ½ CP share in pension “when and if benefits are received.”

5. Reinstated Pensions

a. What if employee spouse leaves and accepts a cash settlement in lieu of 


    future pension rights, then returns to same employer and wants to 


    reinstate pension plan.  Employer allows this but requires employee to 


    make a cash contribution to trigger reinstatement




i.
Right to reinstate is an economic right.  To extent earned 




during marriage, it is a CP asset.  If employee spouse 




exercises this right, non-employee spouse has ½ CP right to 



receive a share of reinstated pension, but must pay her/his 




share of the reinstatement fee 


6. What if employee spouse doesn’t retire when eligible?


a. Non-employee spouse may has a right to receive her/his CP share of 


    benefits as soon as the employee spouse is eligible to retire



b. If employee spouse does not want to retire, she must pay the non-


    employee spouse the CP share  



c. The court may order a private employer to pay the non-employee 


    spouse her/his share of the benefits 



d. The court may not order a public employer to pay benefits directly to 


    the non-employee spouse, but instead may issue an order against the 


    employee spouse to pay the non-employee spouse 


7. Do ERISA (federal Employment Retirement Security Act) restrictions on 

    alienation or attachment of covered retirement plans pre-empt state law?



a. Congress by the Retirement Equity Act allows divorce-related state law 


    property and support distribution to an alternate payee pursuant to a 


    qualified domestic relations order (QDRO).  An alternate payee may be 


    a spouse, former spouse, child or other independent of the pension 


    holder.  The Retirement Equity Act states that provides that the ERISA 


    restrictions do not apply to a QDRO 

B. Disability Pay


1. To the extent this is intended to replace marital earnings, it is CP 


2. To the extent it is intended to replace post-divorce earnings, it is SP 


3. If employee spouse is eligible for retirement benefits but choose disability pay 

    instead, the disability pay is treated as CP to the extent it replaced CP interest in 
    retirement benefits employee spouse could have taken 


4. If the disability pay extends beyond normal retirement age, it is CP to the 

    extent the right to the disability pay was earned during the marriage or 


    purchased with CP funds

Pereira / van camp

Management and Control

General:

· California law provides that the spouses have “equal” management and control over community property.

I) Community Personal Property

A) Either spouse has management and control of community property.

B) Four limitations on “equal” management and control:

1) State statute limits access to bank accounts in one spouse’s name to that spouse.  

(a) Spouse without access can, however, obtain a court order to have her name added to the account.

2) Real Property: State law requires written consent before a spouse sells, conveys, or encumbers community personal property used as the “family dwelling, or the furniture, furnishings, or fittings of the home, or the clothing or wearing property.”  Can’t lease for more than one year too!

(a) Example: If W uses furniture as collateral on a loan.  Then, bank takes furniture away after she defaults.  Community gets that furniture back cause H didn’t consent.

(b) Exception:

(i) Involuntary transaction due to operation of law, as where a mechanic’s lien arises due to work performed on a CP residence (even with consent of only one spouse).

(ii) There is a rebuttable presumption that the transfer is valid if:

· CP asset is held in name of transferor spouse only; and

· Third party acts in good faith and did not know of the marriage.

(c) Remedies

(i) Nonconsenting spouse may:

· Have entire transaction set aside (if transferor spouse is still alive);

· Have a transfer for value as to spouse’s ½ interest (if transferor is dead).

(ii) In either case, you need to reimburse creditor for full consideration given.

3) Gifts

(a) Code prohibits gifts or disposal of community personal property for less than fair and reasonable value, unless the other spouse has given written consent.

4) Community Businesses
(a) Even though both spouses have managing power over the interest in the business, one spouse can have primary management and control, which means she doesn’t need to get permission from husband every time she does something with the business.

(b) However, if she decides to do something major with the business, like selling it, then she needs his written consent.

(c) If she sells the business without a giving notice, the sale will still be valid.  If H is displeased with the sale after the fact, he could file a claim against W for breach of fiduciary duty or sue for an accounting.

5) Fiduciary Duty

(a) Each spouse shall act in accordance with the general rules governing fiduciary relationships.

(i) Includes full access to information about assets and debts of the community.

(b) “H and W are subject to the general rules governing fiduciary relations which control the actions of persons occupying confidential relations with each other.”

II) Defenses

A) Other spouse eventually ratified in writing:

1) “Dear Aunt Bertha, I’m glad you enjoyed that couch.”

B) Other spouse “waived right to object” by conduct showing knowledge and consent or should be “estopped” from objecting because giving spouse relied determinately on other spouse’s knowledge or consent.

C) Laches.

III) Remedies

A) The nonconsenting spouse only may bring an action against third party [SoL is one year for real property] to:

1) Set aside the entire gift (if donor is still living); or

2) Recover half of the gift (if donor spouse is dead).

B) The nonconsenting spouse only may bring an action against donor spouse to:

1) Reimburse the community for the full value of the gift (if donor is living); or

2) Recover half the value of the gift from the donor’s estate (if donor is dead).

Estate v. Nelson

· Husband, 50 year old real estate broker, had one-sided prenup agreement signed by his 22 year old pregnant secretary.  

· Since she faced the stigma of an unwed mother, it was undue influence.

Marriage of Dawley

· Mrs. Dawley got pregenant and had a prenup put upon her.  Mrs. Dawley claimed undue influence.  But since she was an educated person who sought legal counsel before executing the agreement, court found she had no undue influence even though she was pregnant.

Hall v. Hall

· W would not accept H’s proposal of a premarital agreement.  So, H orally promised W that if she married him, she could live in his house until she died if she would give up her job, apply for social security, and give him $10,000.  Carol got the paperwork made but he died before he signed it.  In this case, court held that her partial performance was an exception to the SoF.

Pendleton v. Fireman

· W was an aspiring writer and held a masters while H was a businessman with a law degree.  Entered into premarital agreement in 1991 waiving any rights now and forever to spousal support.  Both sides were represented by counsel and understood their rights.

· W filed for divorce and sought spousal support, even though the agreement said she wasn’t allowed.  Trial Court ruled that it’s against public policy, so disallowed provision banning spousal support.  Court of Appeals REVERSED claiming courts should be allowed to decide if the provision should be waived or not.  California Supreme Court agreed with the Court of Appeals!

Estate v. Raphael

· In a dispute between son and wife, the wife claimed that decedent’s SP had been transmuted to CP by their oral agreements.  Court held that a transmutation can occur by oral agreement.  (Bad law now.)

Marriage of Lucas

· Gerald and Brenda purchased a Mini-Motor home partially with CP and partially with Brenda’s SP.  Brenda’s SP funds made up 75.4% of the cost of the motor home.  They put title and registration in Brenda’s name alone.  The Supreme Court affirmed that Gerald transmuted the CP to the SP of his wife, even though he was completely silence on the matter.  His failure to speak up caused him to lose his CP.  Legislatures acted up on this and changed the law post-1985.

Do we need to know:

Using CP and SP funds to improve other spouse’s SP property?  (90-98)
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