MARITAL PROPERTY OUTLINE

I. Community Property v. Equitable Distribution

A. Marital Property



1. How do you characterize property held by married people and how do you 


   divide it in the event that the marriage ends either divorce or death 


B. Comparative Property Systems



1. Community Property



a. Concept from France and Spain.  Spanish law said that marriage created 


    a community.  Most of the Southwest is community property state but 



    each states law differs 




b. The moment the couple exchange vows a community is formed.  Each 



    couple has a 50/50 vested interest.  When the marriage ends, the wife 



    has a 50% interest on the property even if her name is not on it.  The 



    community owns the labor, but the inheritance or gift is SP.  Spouse 



    interest in the property has a symbolic force that it signifies role of 



    homemaker and that couples make plans for the long run 




c. Three Property Interests Exist




i.
Wife’s Separate Property (W’s SP) 





ii.
Husband’s Separate Property (H’s SP)

iii. Community Property (CP)



2. Equitable Distribution



a. Predominates in the East Coast




b. Traditional common law approach had a single unified property interest.  


    There was one legal entity and husband represented the interest.  Once a 


    woman married, her interests became the husband’s interest




c. 1980: Title Control – Whatever was under the wife’s name was hers but 


    the money she made was still her husbands 


C. Equitable Distribution/Common Law v. Community Property 

	
	Equitable Distribution/Common Law
	Community Property (CA) 

	During Marriage


	Ownership follows title as if each spouse were unmarried

Title holder has full management and control of property
	Each spouse has present, existing, equal ½ interest in CP (Fam. Code 751)

As of 1975 both spouses have management and control of CP; some exceptions regarding businesses operated by one spouse (manager spouse has fiduciary duty to other spouse

	At divorce – What is included?
	All property, however or whenever acquired

Gift, inheritance or product of labor is irrelevant 
	All CP = Property acquired during marriage [product of wither spouse’s labor] 

SP not covered = all property owned before marriage OR acquired during marriage by gift, bequest or devise (inheritance) 

	At divorce – How is it divided? 
	“Equitably” (in most ED states 50/50 presumptive)

Discretion of judge based on factors, similar to spousal suppose based on NEED and FAULT 
	50/50 mandatory in CA.  Very few exceptions (e.g. relief for breach of fiduciary duty) 

	At death – What happens to estate?
	INTESTATE

Surviving spouse gets 1/3 (dower/curtsey share) to ALL, depending on surviving issue or parents 

TESTATE

Spouse may elect against will to take 1/3 “forced share” of decedent’s estate (all property) regardless of what will says  
	INTESTATE

Surviving spouse gets ALL CP; and 1/3 to ALL of SP, depending on surviving issue or parents 

TESTATE

Each spouse can “will away” ½ of CP and all SP, so survivor only entitled to his/her ½ of CP, and to none of decedent’s SP 


II. Classification and Tracing

A. Classification



1. Three Ways of Classifying Property



a. Community Property (Section 760): Except as otherwise provided by 



    statute, all property, real or personal, acquired by a married person 



    during the marriage is community property 




b. Separate Property (Section 770): Separate Property of a married 



    person includes the following: 





i.
All property owned by the person before marriage





ii.
A  property acquired after the marriage by gift, bequest, 





devise, descent or inheritance 

iii. The rents, issues and profits of the above property

***A married person may convey SP without spouse’s consent***




c. Property as Separation (Section 771): The earning and accumulations 



    of spouse and minor children living with, while living separate and 



    apart from the other spouse is separate property 




d. Quasi Community Property: If couple was not married in CA but was 



    divorcing or domiciled in CA, then their property will be treated as CP





e. Quasi-Marital Property: If one individual thought married but not, 



    court will treat as married and apply CP laws (putative spouses) 




2. Onerous Title v. Lucrative Title




a. Onerous Title: Property acquired by husband and wife during the 



   marriage through their labor or industry or other valuable consideration 




b. Lucrative Title: Property acquired in that acquired through gift, 



    succession, inheritance or the like 





i.
If community acquires through labor it is CP.  If they 





acquire through lucrative it is SP.  However, something that 




is a gift may be determined to be CP and something 






thought to be earned through work might be considered to 





be SP 



3. Tracing: In order to establish that character of the property, it must be traced to 

    determine if the right compromised is SP or CP 




a. Property acquired by compromise (litigation) is separate property if the 



    right compromised is separate





i.
Estate v. Clark: H gives SP to his children before 






marriage.  One of his sons dies and leaves a will that does 





not include him.  He disputes this in court and instead of 





contesting settles the case for 150K.  His son died before 





the marriage but the settlement came after marriage.  He 





claims it is SP but his wife claims it is CP.  Presumptively, 





if you enter into a K while married and settle it while 





married it is CP.  But the court looks at the claim.  This was 




an inheritance claim.  If son gave his dad the money before 





death it would have been SP.  Court held that the property 





acquired through compromise (or litigation) is SP if the 





right he is fighting for would have been SP 




b. Property owed for services of labor for the community is CP 





i.
Andrews v. Andrews: H & W lived with son and their 





son’s wife took care of the ill mother.  In her will, she 





wanted her H to leave property to her son for taking care of 




her.  H makes the will but the will was invalid but there 





was an oral agreement that the father will leave everything 





to the son.  H then remarries and then leaves the house to 





new W for five years.  Son wants to enforce the oral 





promise.  But his wife is the only witness but she cannot 





testify because rules of evidence precludes if party to 





interest.  Son says it is SP so that his wife will not be party 





to it.  Court says it is CP and she cannot testify.  Court says 





it is CP because it was a contract for services not 






inheritance).  Son helping mom was seen as onerous labor 





because there was a contract for her care and payment of a 





home




c. Even though property acquired seems like a gift, it does not resolve the 



    legal character of the property and must consider why and for what the 



    gift was given.  If compensation for employment, then CP 





i.
Downer v. Bramet: H works for company.  He told W that 




he was going to get bosses ranch because he did not offer 





him a pension plan.  H then says it is SP because it was a 





gift.  W claims it was CP because it was payment for not 





having retirement plan.  Court held that even though it was 





in a form of a gift it does not legally resolve the character.  





It was a gift but it was conveyed to him for the onerous 





labor because acquired by labor and H was married half the 




time thus CP 



4. Life Insurance Proceeds



a. Two Types of Insurance:




i.
Term Insurance: You are covered for a specific amount of 




days like 30 days and after 30 days you pay.  Term 






insurance takes on character with money you paid last term 






(1)
If you are married all the days you were covered 






and you paid with CP it is CP because covered 






during marriage






(2)
If the term you are covered you are married but you 






pay with SP funds and you leave the coverage to 






another person, then they may be covered, not 






spouse, if third person traces funds to SP funds 






(3)
Hypo: If single guy pays coverage every six 







months, then gets married it is CP.  But if the then 






separates from W and pays with SP funds from 






friends account then the proceeds will be SP but 






they must be traced to friends money to be SP 





ii.
Whole Life Insurance: Something that has a cash value

(1) If pay with all CP, it is CP

(2) If paid with all SP then it is SP

(3) If paid parts before marriage and part after, you must trace the funds to determine which funds paid for which portion of the policy (proportionate CP/SP if paid for both) 

III. Transmutation: “Express Declaration” 


A. Transmutation: How the character of the property can be changed, or transmuted by 
     agreement of the spouses.  May be changed in two ways:



1. Pre-Marital/Ante-Nuptial Agreement: Couple can agree to opt out of the CP 


    system, by agreeing to preserve as SP their earnings during marriage and not to 


    make any CP claims against the other’s estate at time of divorce.  There can 


    also be a limited agreement where certain things are CP and certain things are 


    SP 



2. Agreements Made During Marriage: Transmutations because the property 


    originally has on character (CP) and is transmuted by agreement and takes on 


    another character (H’s SP or W’s SP).  This causes the nature of the property to 

    instantaneously change, not gradually 


B. PRE-January 1, 1985 Transmutation Agreements



1. General Pre-85 Rule: No formal requirements for property agreement during 


    marriage.  The agreement of transmutation may be of “the most informal 


    character”.  No written instrument required to change SP to CP 



a. All that is required to show an executed oral agreement is proof of the 



    parties acts and conduct in dealing with their property and a mutual 



    agreement between both





i.
Estate of Raphael: H dies and W and bro fight over his 





property.  The court found that the property was SP.  W 





says it was transmuted to CP.  He told her they had a 





partnership and shared everything and then filed a joint tax 





return.  The court held that if you can
 find an agreement 





between both was enough.  Here there was even the added 





tax return filed together.  Transmutation occurred the first 





conversation they had




b. Transmutation may also be proven by acts of parties and how they deal 



    with property.  There is no need for the court to nail down the particular 


    moment of transmutation





i.
Estate of Nelson: H owned a 30 unit complex where W 





worked as secretary and manager during marriage.  He 





referred to it as their property and frequently expressed a 





desire to provide for his wife.  They also filed joint tax 





returns.  The court held that from their conduct, her labor 





showed there was an agreement.  There was no moment of 





transmutation like the other case, rather it occurred slowly 





with time




c. Mere use of property in the marital relationship and use of CP funds to 



    improve SP does not transmute the property.  Rather, an express 




    informal agreement is required  





i.
Marriage of Jafeman: H owned a home next to W lived.  





They got married and she moved to his home.  They 





referred to his house as “our house”.   At divorce she 





claimed it was transmuted because she cleaned it and 





because CP funds were applied to fix it.  Court held that 





here an express agreement was lacked.  Possession, 






management and use by the other spouse does not 






transmute it.  Even though H says they referred to it as “our 




home” he did so to distinguish it, not to transmute it [This 





differs from Nelson because here H is alive to explain]



2. Exception: A writing is required to transmute SP or CP into JT (joint tenancy) 


    BECAUSE change to JT title impairs ability to sever and to will away interest 


    in the property.  Writing required to change SP to JT or CP to JT



a. JT: Joint Tenancy equals ½ share for each spouse.  During life H and W 


    can sever their ½ without other spouse’s consent BUT cannot will it 



    away; on death survivor gets all




b. CP: Community Property equals ½ share for each spouse





i.
During Life/Marriage: Pre 1975, H could control, post 





1975, each spouse can control the whole thing, but needs 





spouse consent to sever/sell ½ share





ii.
Death: If no will, survivor gets all.  BUT by will, H & W 





can each will away ½ CP




c. SP: Spouse can sell and will away


C. POST January 1, 1985 Transmutation Agreements


1. General Rule: Post-1985 transmutation occurs only by a written “express 


    declaration”




a. § 850: A married person may by agreement do the following:





i.
CP to SP





ii.
SP to CP





iii.
SP to SP (H’s to W’s or vice versa) 




b. § 851: Subject to law of fraudulent transfer




c. § 852: Requirements 





i.
A transmutation of real or personal property is not valid 





unless made in writing by an express declaration that is 





made, joined in, consented to, or accepted by the spouse 





whose interest is adversely affected 






(1)
Estate of MacDonald: An express declaration in 






writing must contain language which expressly 






states that a change in the characterization of the 






ownership of the property is being made, but the 






word “transmutation” is not required





ii.
Transmutation not effective as to 3rd party without notice 





unless recorded






iii.
Not applicable to gifts of substantial value like clothes, 





jewelry, tangibles of a personal nature used solely by 





spouse receiving gift 





iv.
Does not affect the characterization of commingled 






property





v.
Only applies to transmutation on or after January 1, 1985




d. § 853: Statements in a will regarding the character of the property 



    cannot be used regarding a transmutation agreement in a divorce 



    proceeding.  Wills are only effective at death thus they can be changed 



2. Content of the Express Declaration



a. Express written declaration has to contain language which expressly 



    states that the characterization of ownership of the property is being 



    changed.  No need to include the word “transmutation,” just information 


    that the adversely affected spouse knows that they have a right and that 



    it is being transmuted 





i.
Estate of MacDonald: H has an IRA pension plan.  H 





names his children beneficiaries.  W signed form 






consenting this even though ½ of that was her CP that she 





can benefit her own children.  H does not have the right to 





benefit someone with W’s ½ share of the IRA account.  





Transmutation was in writing thus she has no interest in the 




IRA.  The court held that the writing does not suffice 





because she was sick and there was no indication that she 





would understand that she was transmuting her ½ away.  





Need to have express language regarding the 






characterization of the property 





ii.
IRA Accounts: Money earned in marriage by H is CP.  H 





can will his ½ away to anyone else as well does W






(1)
Marriage Ends in Divorce: Court establishes 






money value of W’s ½ of H’s IRA and W is 







awarded.  H must her money value and W in return 






signs away her ½ in H’s IRA.  Or H may be ordered 





to pay W her ½ if he cashes in IRA






(2)
Marriage Ends in Death: H can will away his CP 






½ share of IRA.  If H does not make a will, W gets 






100% of IRA because it is CP.  If H has indicated a 






beneficiary other than W, and W shows IRA is CP, 






W gets ½ of IRA and beneficiary gets ½.  H does 






not have a right to designate a beneficiary other 






than W for the ½ of CP share that is W’s 






(3)
What if W dies first? Can she will away her ½? 






Yes.  Before 1987, Terminable Interest Doctrine 






prevailed, under which if W dies first, her ½ CP 






interest in H’s IRA was terminated and H owned 






the whole thing.  In 1986, CA legislature abolished 






the terminable interest and established that each 






party gets their rightful half even if marriage ends 






by divorce OR death (this is also applied to 







employment benefits) 

IV. General & Title Presumptions
	General Presumptions
	Title Presumptions

	If acquired during marriage, there is a general presumption that it is CP

· Can rebut if title says SP or JT

· If title says SP, can rebut by tracing to CP funds

· If title says JT can only rebut by agreement that it is something else

If have it in your possession at the end of the marriage then there is a presumption you acquired it during marriage

General Presumptions may be rebutted by evidence tracing to SP funds
	Title Presumptions are stronger than general presumptions

Title Presumptions may NOT be rebutted by tracing to SP 

If title is put under one spouses name it is not enough to rebut the general presumption that is CP

· Exception: Married Women’s Presumption 

Currently, if it says JT, it is presumed to be CP 





A. General Presumptions



1. General Presumption: If something is acquired during marriage then it is 


    presumptively community property  




a. Overview of General Presumptions:





i.
Despite frequent case law to the contrary, CA statutes do 





not embody any presumptions in favor of community 





property





ii.
The statutes do not address: 






(1)
Who has the burden of proving whether a given 






asset was acquired during marriage?






(2)
BUT assuming one party has demonstrated that the 






asset was acquired during marriage, the burden is 






on the SP proponent to show that the acquisition 






was lucrative or traceable to a separate property 






source 





iii.
Early cases used “acquired/acquisition” and 






“possessed/possession” interchangeably.  BLUMBERG 





distinguishes:






(1)
“Possession” at death or divorce is normally 






conclusive evidence that the asset was “possessed” 






DURING marriage BUT






(2)
“Possession” at death or divorce is not, without 






more strongly probative of acquisition during 






marriage 





iv.
California courts have generally treated marital property 





presumptions affecting the burden of proof





v. 
Quantum of Proof required to overcome the presumption:






(1)
Rebutting Presumption: “clear and certain proof” 






was in dictum but SC held that preponderance of 






the evidence suffices to overcome the presumption 






(2)
Standard for Appellate Review: Whether the trial 






court’s finding is supported by substantial evidence, 





or whether a party has presented sufficient evidence 





to rebut the presumption that property acquired 






during marriage is CP 






(3)
California cases frequently present factual issues 






that could be decided either way at trial insofar as 






either result would be sustained upon appeal, each 






being adequately supported by substantial or 






sufficient evidence 




b. If something is acquired during marriage it is presumed CP and it 



    something is in someone’s possession during marriage, it is presumed 



    acquired during marriage.  Just because in possession does no mean it is 


    CP so if one spouse rebuts it, must show the source of the funds 





i.
Lynham v. Vorwerk: H & W had a joint bank account.  H 





dies.  W takes all the money from the account.  If all that 





was in bank account was CP, it was ok for her to take the 





money.  She dies and in the will she does not list anything 





of the bank account.  The bank says if it is all CP it would 





be possible for H to have willed his half.  But she argues it 





is joint tenancy and gets 100%.  The court held that it was 





not JT because 1) if acquired during marriage it is 






presumed CP and she has to rebut this presumption




c. If a couple has been married for a short period of time, the presumption 



    is for the aggrieved spouse to show that it is CP.  





i.
Fidelity & Casualty Co. v. Mahoney: In 1914 H 






purchased insurance for air travel good for any accident in 





a plane.  He listed his son from the first marriage as a 





beneficiary.  He died in a plane crash.  W claims that the 





dollar used to purchase it was CP and son claims it was SP.  




If CP, then insurance claim is CP and if SP proceeds are 





SP.  Since purchased during marriage then presumptively it 




should be CP.  But court says because that because 






marriage has been for a short time, the presumption is for 





the wife to prove that it was CP






(1)
Professor says that if the case was decided now it 






would be a different result because the presumption 






is if it is acquired during marriage it is CP.  Here the 





court was probably trying to protect the kid from 






the first marriage


B. Title Presumptions



1. Title Presumption: If a title presumption is that of CP, it CANNOT be rebutted 

    by tracing to SP funds (e.g., CP, or JT or “John Smith and Jane Doe as husband 

    and wife) 




a. If the title says H’s SP or W’s SP, H or W can use the SP title to rebut 



    the general presumption that the asset acquired during the marriage is 



    CP.  But if the asset was acquired with CP funds, the SP title is NOT 



    sufficient to rebut the general presumption that it is CP.




b. If an asset that is acquired during marriage with CP funds, and one 



    spouse says that the asset is his or her SP, that spouse is claiming that 



    the transmutation occurred and the spouse must show a valid 




    transmutation occurred.  If the other spouse concurs, then the SP title is 



    enough to rebut the presumption.  If the other spouse denies a 




    transmutation, the spouse can only prove it with an “express written 



    declaration” that the transmutation took place (If before 85, must show 



    an express oral agreement took place




c. SP title does not in itself satisfy the “express declaration” requirement 



2. Married Woman’s Property Act: Before 1975, only the husband could 



    determine the title of any asset purchased with CP funds.  Therefore, if a house 


    was bought with CP funds before 1975 and the title read “Jane Doe as her SP” 


    it could have only been done with H’s knowledge and consent. Therefore, the 


    presumption was that she took any asset by written instrument on which her 


    name appeared alone with another person as her SP (otherwise it would be CP 


    and H would have ½ interest on the property).




a. Even though property was bought with CP funds, it was not enough to 



    rebut the Married Woman’s Presumption 





i.
Holmes v. Holmes: Title to property is under W’s name 





but H claims it is CP because used CP to may for it.  Court 





says that there is a married woman’s presumption.  Court 





says that using CP can be used to buy a gift to W.  Since 





before it was thought that the man controlled the funds, he 





would consent and have knowledge to but the title in W’s 





SP.  Not enough that bought with CP to rebut the married 





woman’s presumption 




b. A married woman’s presumption can be rebutted if you can show that 



    she managed the property and put it under her name without H’s 



    consent 





i.
Louknitsky v. Louknitsky: Couple working in China.  W 





comes to CA ahead of H.  W is residing in CA and buys 





house.  House is CP because bought during marriage and 





she put her name on the deed. There was a married 






woman’s presumption to protect person that was not 





managing the finances and to stop spouses from giving 





selves a gift using CP funds.  But because here she 






managed the finances the married woman’s presumption 





can be rebutted.  If would have seen the property under her 





name and he said ok before 1985, it was ok because 






transmutation can occur with oral agreement before then 




c. What if married Jane Doe’s name was included on an asset she held 



    jointly with her husband? If the title said “as CP” or as “H & W” this 



    meant that the asset was CP.  If the title said only “Jane Doe and John 



    Smith and joint tenants or tenants in common” it was ambiguous.  H 



    might have intended W to hold her half of the assets as SP but the 



    remaining share would be CP by definition because acquired during 



    marriage with CP funds





i.
Thus W held ½ SP and her half of the CP half.  





She had 75% of the property and he had 25%





ii.
Before 1975, for purposes of divorce, therefore, the courts 





might find that a title reading as JT or TinC reflects W 





owning ½ SP share and remaining share was CP.  For 





purposes of death, the “Joint tenancy” would be treated as 





true joint tenancy and go 100% to the surviving spouse 





iii.
Dunn v. Mullan: H dies and W dies the day after.  Deed 





named both H & W’s as grantee.  Married W presumption 





that if conveyance is to W and H the presumption is that W 





takes the part conveyed to her as tenant in common unless a 




different intention is expressed.  Trial court held that she 





owned ¾ because deed said to H & W as grantess not as H 





& W as married thus married woman’s presumption 





applies.  If it would have said to H & W as husband and 





wife, then CP




d. The requirements for transmutation only apply to interspousal 




    transactions or agreements





i.
In re Summers: Bankruptcy court found certain real 





property owned jointly by wife debtor and her husband 





held JT with a third party and that H’s interest in that 





property was H’s SP.  Debtor’s trustee argues that the 





property is CP and there is property of W debtor’s 






bankruptcy estate.  The court held that the property was JT 





not CP.  H and W used CP funds to buy house and since 





third party, it was not a valid transmutation to JT.  There is 





a presumption that property acquired during marriage is 





CP.  It can be overcome by evidence that parties agree to 





hold the property as JT.  If not is is CP.  The presumption 





that title reflects the parties intent cannot be overcome by 





tracing to source of funds 

V. Title Presumptions – Joint Tenancy

A. Joint Tenancy (1/2 SP and ½ SP)



1. Overview



a. If H & W take the property as joint tenants, then each of them has a ½ 



    interest but they cannot sever the property.  At death, survivor takes all.  


    The assumption of JT can be trumped with title presumption.  But this 



    assumed marriage ends in death




b. What happened to JT property if marriage ends in divorce?  It was 



    problematic because CA courts can only take jurisdiction of the 




    property was CP and JT is SP




c. In 1970, CA turned into a no fault divorce but before they the innocent 



    party would get more of 50%.  But the innocent spouse would say it 



    was CP to get more and have the court get jurisdiction but the bad 



    spouse would claim it was SP so court would not have jurisdiction 



2. Property Held in Joint Tenancy Before 1965




a. The court presumes the type of property stated on the deed and if the 



    aggrieved party wants to rebut, they have the burden to show the 



    opposite if proof of an agreement 





i.
Schindler v. Schindler: W and H held property as JT.  At 





divorce, W contends that property was intended to be CP 





and court grants wife all property due to extreme cruelty on 




H’s hands.  First presumption is that the property acquired 





in marriage is CP, but it was rebutted with title presumption 




of JT.  Title presumptions that is something else can be 





rebutted if there is a written, oral, expressed or implied 





agreement.  If prove the agreements, the agreement rebuts 





the title presumption. Court found that W had consented 





when H bought the property JT.  There was no evidence of 





an agreement that they wanted the property to be CP and 





W’s thinking that it belonged to both of them was not 





deemed enough 





ii.
Bowman v. Bowman: W files divorce for extreme cruelty.  




H says it is JT.  Court finds that it is CP.  The court found 





that there was evidence of an agreement that transmuted the 




property from JT to CP.  The parent of the wife loaned the 





money.  H got legal advise.  He said that he thought the 





house was going to be ours.  This is differentiated from the 





above case because here H & W both thought it was CP but 




in Schindler only W though it was CP 




b. Summary of Law After Schindler and Bowman (Applies up to 1/1/65)





i.
JT and CP are incompatible and cannot co-exist in the same 




property at the same time





ii.
Property described in an instrument by writing as owned by 




“husband and wife, joint tenants” is presumed to be JT (SP, 




not CP)





iii.
JT presumed is rebuttable if the intentions, understanding 





or agreement of both parties is that the JT property is 





actually CP 

(1) Agreement can be express or implied

(2) Parol evidence asmissible





iv.
Intention (secret or unexpressed) of one spouse is not 





sufficient to rebut presumption of JT/SP





v. 
Source of funds not sufficient to rebut the presumption of 





JT/SP



3. Important Events Before Lucas



a. 1965: CA legislature responded to Schindler/ Bowman and passed the 



    following law: (Cal. Civ. 5110)





i.
When single family residence owned by H & W is taken by 




them by JT, there is a presumption of CP for the purpose of 




division of property on divorce only 





ii.
Does NOT apply to Death




b. 1970: No fault divorce (mandatory equal 50/50 division of CP at 



    divorce



4. Questions Before Lucas



a. How to rebut CP presumption established by the legislature?




b. What are rights of spouse who contributed SP funds to the 




    purchase/improvement of the single-family residence? 




c. Pre-Lucas disagreement among court of appeals: Three options:





i.
Find proportionate SP/CP interests based on respective 





contributions





ii.
Find “gift” of SP so all = CP unless agreement to contrary





iii.
Find Cp but require reimbursement of SP contribution 



5. Lucas Law



a. Marriage of Lucas: House purchased by H & W as JT.  W used SP for 



    down payment and improvements.  In addition, they traded the CP car 



    to purchase a motor home for W but she paid rest and H agreed





i.
Single Family Home: Court held that for the single family 





dwelling, it is presumed CP unless there is an agreement.  





The money W put into it was a gift to the community 





unless there was an agreement to the contrary





ii.
Motor Home: There was some SP and some CP but court 





said most was SP and H knew and it was a gift by H 





because supported by substantial evidence.  The motor 





home was in her name as SP.  If it was JT, W would have 





had to rebut it by an agreement



6. Summary of Law After Lucas



a. Characterization of Property




i.
Single family residence held by H & W in JT or as CP is 





CP unless there is an agreement to the contrary preserving 





SP interest.  If SP interest preserved, apportion SP and CP 





interests





ii.
Other joint tenancy property is presumed JT unless there is 





an agreement to the contrary 




b. Reimbursement





i.
There is a presumption that the SP was a gift to the 






community.  If property is CP, SP contribution will be 





reimbursed only if there is an agreement to reimburse [if 





that means just money or interest depends on the 






agreement]



7. After January 1, 1984: Anti-Lucas Law



a. CA legislature did not like Lucas and passed anti-Lucas statutes 




b. Cal. Civ. Code Section 4800.1





i.
Is the single family home acquired during marriage by H & 




W held in JT still presumed CP? YES





ii.
What about other JT property acquired during marriage? 





YES, applies to all JT property acquired during marriage





iii.
How is the presumption of JT = CP rebutted now? 






(1)
Statement in deed






(2)
Written agreements that property is SP (***Major 






change to require written agreement as opposed to 






express or implied oral agreement***)





iv.
Does 4800.1 affect rights of spouses at death? No, like Cal. 





Civ. Code 5110 and Lucas rule, ONLY applies at divorce 




c. Cal. Civ. Code Section 4800.2





i.
In division of CP unless a party has made a written waiver, 





the party shall be reimbursed for his or her SP contributions 




that can be traced to SP sources without  interest 





ii.
Contributions that will be reimbursed:






(1)
Down Payments






(2)
Payments for improvements






(3)
Payments for the principle





iii.
Contributions that will not be reimbursed:






(1)
Payment to interest on the loan






(2)
Maintenance






(3)
Insurance






(4)
Property Tax 





iv.
The separate estate is thus assigned the risk of depreciation, 




but not the benefit of appreciation 




d. There are a few problems: 





i.
When does anti-Lucas go into effect? 1984





ii.
What agreement rebuts this? Only written.  Not oral, 





express or implied





iii.
A divorce before 1984 and written agreement.  She is 





entitled for her SP.  She will not get SP if she gets divorce 





after 1985.  If she took property as CP but oral agreement 





that family home will be W’s SP.  Title says JT = CP.  W 





will get nothing because oral, not written and statute 





requires written.  But back then when they made agreement 




it was only oral required (retroactivity issue) 

VI. Retroactivity

A. Background Review



1. Three Approaches to the Problem Presented by Property Acquired in Joint Title   

    by H & W




a. Pre-Lucas: JT = presumption SP, rebuttable by evidence of oral or 



    written express or implied agreements to the contrary




b. Lucas Rule: JT title H & W of family home = CP presumption, any SP 



    contributions p-resumed gift to CP, rebuttable by evidence of oral or 



    written express or implied agreement to the contrary




c. Anti-Lucas Response: JT or CP title = CP presumption only rebuttable 



    by showing of written agreement; right to reimbursement for SP 



    contributions to CP unless written waiver 


B. Retroactivity Issues



1. Legislature: When 4800.1 and 4800.2 were enacted, legislature intended them 


    to be effective as of January 1, 1984




a. Cannot constitutionally be applied to cases pending before its effective 



    date (1/1/84)





i.
Marriage of Buol: W purchased home as JT from her SP.  





She made all payments and improvements to the home 





while her husband was an alcoholic.  Trial court found that 





it was understood by both H & W that the home was W’s 





earnings and were her SP.  Presumption that JT was CP 





was rebutted implied agreement that it was SP.  Prior to 





1985 no writing was required.  H appealed and during 





appeal 4800.1 came into effect.  Legislature intent was that 





they apply to cases after 1984 and cases not final as of that 





date.  Court held that W had a vested propertied interest in 





the residence as her SP and that retroactivity would 






unconstitutionally deprive her of this right without due 





process 




b. Summary of Law After Buol




i.
JT = CP: Transactions prior to 1/1/84 – rebut by oral or 





written, express or implied agreements.  Transactions after 





1/1/84 – rebut by written agreement only 





ii.
CP = CP: Transactions before and after 1/1/84 rebut by 





oral or written, express or implied agreement 



2. How about Retroactivity of 4800.2? (SP contributions) 




a. Cannot retroactively be applied to rights vested by transactions prior to 



    1/1/84.  Right vests at time of contribution of SP to CP are 




    “transactions” 





i.
Marriage of Fabian: H & W buy a motel and take it as CP 




property.  H uses SP money to buy motel.  At divorce, CP 





title was presumed.  Because in 79 divorce, Lucas applied 





thus his money was seen as a contribution to the 






community.  At trial, W says no agreement for 






reimbursement.  If he wanted it back he could have made a 





oral, written, express or implied agreement.  She relied on 





that motel to get money so he cannot get money.  Thus can 





only apply retroactively with a written agreement 




b. Legislature Response: Legislature amended 4800.1 and 4800.2 effective 


    January 1, 1987:





i.
Applies to all property held in joint title regardless of date 





of acquisition or date of any agreement affecting the 





property





ii.
JT, Tenancy in Common, Tenancy by the entirety or CP = 





presumption CP

iii. Presumptions can be rebutted by:

(1) Clear statement to the contrary in deed or title

(2) Written agreement of the parties 




c. BUT COURTS OF APPEAL STUCK TO THEIR GUNS AND SAID 



    NOT RETROACTIVE




d. Legislature finally conceded constitutional point in 1992 Family Code 



    Recodification, effective January 1, 1994

	
	Before 1984
	1984 – 1986
	Effective 1/1/87

	Family Code 2580
	JT (Single Family Home) = CP

Can rebut by oral or written, express or implied agreement
	JT (All property) = CP

Can rebut by written agreement only

All other joint titles by oral agreement 
	All property in joint form = CP

Can rebut by written agreement only 

	Family Code 2640
	4800.2 cannot constitutionally be applied retroactively

No right of reimbursement unless agreement
	Right of reimbursement to the extent can trace to SP unless written waiver to the contrary 
	Right of reimbursement to the extent to trace to SP funds unless written agreement to the contrary 




3. When is retroactivity OK?




a. Can 4800.1 and 4800.2 never be constitutionally be applied to a pre-



    1984 transaction?





i.
Marriage of Hilke: 4800.1 can be applied retroactively 





unless doing so would impair a vested property right 





without due process of law (JT title does not equal a vested 





right of survivorship)





ii.
Marriage of Heikes: 4800.2 cannot be applied 






retroactively to property acquired before 1/1/84 



4. Summary of Law at this Point



a. 4800.1/2580: YES applicable to pre-1984 transactions unless doing so 



    would impair vested rights





i.
OK to apply pre-1984 to JT if only effect is to destroy right 




of survivorship (= non vested right)






ii.
OK to treat as CP any pre-1984 JT, tenancy in common 





because has same effect as dissolution





iii.
NOT ok to apply pre-1984 case where joint title but 






argument is that (as in Buol) is really SP of one spouse 





(spouse wants to present evidence of oral agreement) 





iv.
1/1/84 applies to JT only





v.
1/1/87 applies to all joint titles 




b. 4800.2/2640: Not applicable to –re-1984 transactions 

VII. Joint Tenancy at Death 


A. Joint Tenancy Presumption at Death 



a. Presumption: At death, there is a rebuttable presumption that character of 


    property is as set forth in the deed 




i.
To rebut the presumption, must show a written or oral agreement 




or infer from the conduct of the parties that the character of the 




property was changed




ii.
Presumption may NOT be overcome by testimony about the 




hidden intention of one spouse, undisclosed to the other spouse at 




the time of the conveyance




iii.
A provision in a will is not a valid transmutation 



b. Presumption at death is that JT=JT unless there is an oral, written, or implied 


    agreement to the contrary.  Burden of proof on party arguing to the contrary




i.
Estate of Levine: H & W married in 1974 and bought a house JT.  




H dies and will identified house as CP and willed his ½ to children.  



W said never had any discussion or agreement with H and he never 



told her of willing ½ to children.  She had JT with former H and 




knew survivor gets all.  Court held that property was JT and wife 




takes all because no proof of oral agreement and hidden provision 




in will not enough 



c. Presumption at death is that JT = JT unless there is an agreement to the 



    contrary.  Under Family Code 852 (a) and (e), transmutations as of January 1, 


    1985 are only valid if “made by an express declaration” by “the spouse whose 


    interest in the property are adversely affected” 




i.
Estate of Blair: W listed the house as CP and H testified it was CP 



for dissolution.   They were legally separated but not final.  She 




died before divorce can be granted.  Title says JT so presumed JT 




but W’s heirs must show that it was transmuted.  Because after 




1985, it must be in writing.  Here there was no such agreement in 




writing 



d. Presumption at death, JT = JT, applies because the divorce proceedings “abate” 

    and this will be considered a death case, not divorce 




i.
Ex: If W dies after petition for divorce but before dissolution, court 



will see the couple as still married and treat the proceedings like a 




death case, not divorce so still JT = JT



e. If a spouse dies after the divorce was granted but before the property issues 


    were determined, then 4800.1 applies to these cases, according to Hilke.  


    Presumption is JT = CP, rebuttable by a writing, either in the deed/title or a 


    written agreement that the H has a SP interest and that the home was held in 


    joint tenancy 




i.
Marriage v. Hilke: W dies after she is divorced but court still had 




jurisdiction over the property.  The trial court held that JT = CP 




because treated like a divorce case.  Her heirs got ½ the property.  




Here, the community had been ended by a divorce court and thus 




she was not married when she died.  Trial court correctly applied 




4800.1 presumption retroactively because H did not have a vested 




interest in survivorship.  His interest was contingent on him 




surviving his former wife



f. Family Code 682.1: Effective July 1, 2001:  Community property with right of 


    survivorship then survivor gets all.  During the time that both spouses are alive, 

    they can terminate the right of survivorship by the same procedures that a JT 


    can be severed 

VIII. Commingling: Family Expense Presumption 


A. Commingled Accounts



1. Commingling: All paychecks earned during marriage are considered CP.  


    However, a person may have an SP account.  If paychecks are placed in the SP 


    account, the account is commingled.  The name on the persons account does 


    not defeat the general presumption that it will be CP.  Commingled account 


    does not mean the name of the account, rather the nature of the funds in the 


    account (does not apply to real property because title presumptions rule)




a. General Presumption: Personal property acquired during marriage from 


    commingled funds is CP.  Presumption can be rebutted by tracing assets 


    to SP source: 





i.
An agreement (oral or written, express or implied) 





ii.
Tracing:






(1)
Direct Tracing: Only tracing to an SP source (not 






commingled account) 






(2)
Tracing to SP in a Commingled Account 




b. Family Expense Presumption: Presumption that you use CP funds first 



    to pay for family expenses.  If no CP then SP and it is presumed to be a 



    gift to the community.  If you can trace that some of the remaining 



    balance is SP, it will go back to that person. Demonstrate it was SP by:





i.
Use family expense/exhaustion to show that CP was 





exhausted so only SP was left





ii.
Show that SP was available at time of acquisition and that 





spouse’s intent was to use SP for acquisition  



2. A spouse that chooses to use SP instead of CP to meet community expenses 


    cannot claim reimbursement.  The party who sues SP for community purposes 


    is entitled to reimbursement for the community or SP of the other only if there 


    is an agreement between the parties.  May rebut with showing of agreement 




a. See v. See: H had a commingled account in which he put CP and SP.  



    His SP came from a big inheritance he had.  The court held that he had 



    to support his family and if he used SP funds to support his family it 



    was considered a gift to the community.  He thus gets no 





    reimbursement.  He can rebut presumption by showing that there was an 


    agreement to reimburse, but there was no such agreement here



3. Once a spouse commingles, they bear the burden of keeping records.  Once 


    accounts commingles he assumes the burden to keep records.  Property 



    acquired by purchase during a marriage is presumed to be CP and the burden is 


    on the spouse asserting it is SP to overcome the presumption 




a. See v. See: Family expenses exceeded the CP (his paycheck).  The court 


    first exhausted the CP.  Character of the assets comes from the fund that 


    buys it.  Husband has to show that he actually purchased the asset with 


  
    SP.  Not enough to say it could have been purchased with SP.  If he had 



    an account can say that the day he bought something it was SP.  Once 



    the account commingles, he assumes the burden to keep records



4. Demonstrating that there was an excess of property expenditures that went 


    beyond the CP and testifying it court is substantial evidence to prove the funds 


    are SP




a. Marriage of Mix: W is attorney and H is musician.  They have both SP 



    and CP but decide to use CP first.  She opened an account in her name 



    and put in CP.  Real property was bought with commingled account.  



    The presumption is that it was CP because bought in marriage, but SP if 


    can trace back to SP source.  She demonstrated that the CP paid for 



    family expenses and that she had SP funds and intended to use them to 



    purchase the property.  She testified that she intended to use SP and trial 


    court believed even though she did not have bank account statements, 



    she did keep a schedule and that with her testimony court said was 



    substantial evidence 



5. If one of the spouses has passed away and cannot testify, then you cannot use 


    family expense exhaustion 




a. Estate of Murphy: Both H & W is deceased and heirs are fighting.  H 



    had stock, sold and bought something and was all SP because bought 



    with SP funds.  Since purchased during marriage, it was presumed CP 



    but can trace back to SP.  The trial court said the purchase increased in 



    value but the increase in value was CP because done by labor in 




    marriage.  The court distinguishes from Mix because H cannot testify 



    that it was SP because he is dead thus cannot use the family expense 



    exhaustion 



6. Current Law: If there is a commingled account and you trace to SP, then the 


    court will find that it is SP unless there is a written agreement to the contrary 

Add Frick case

IX. Apportionment of Business Profits

A.   Community Contribution to SP Businesses



1. If Spouse A owns SP business and investments before marriage, how to 



    calculate “community income” [not CP property share] during marriage? 




a. Pereira: Use when management by the spouse was the primary cause of 


    the growth of productivity of the initially separate business





i.
Pereira Formula: Calculate a fair return (ex: interest rate) 





and call the SP.  The excess is community income 





ii.
SP Asset = X value at time of marriage + fair rate of return






iii.
Do NOT subtract family expenses




b. Van Camp: Use when the character of the separate business is largely 



    responsible for the growth or productivity 





i.
Van Camp Formula: Assign a “reasonable value” to 





services performed by H (ex: a professional investment 





manager) and call that community income





ii.
Reasonable valueof spouses services = CP contribution 





iii.
Do subtract the amount of family expenses paid from the 





business earnings.  The remainder is SP 




c. Comparison




i.
Despite dicta to the contrary in Beam, in Pereira accounting 




you do NOT subtract family expenses paid by business 





earnings because Pereira accounting starts by calculating 





the value of the separate property, and the residue (already 





reduced by money withdrawn to pay family expenses) is 





CP.  In contrast, in Van Camp accounting, family expenses 





are properly taken into account insofar as they were in fact 





paid from the business income, because the analysis starts 





by calculating the value of the CP share, and after family 





expenses are deducted from that share, the remainder is SP  





ii.
The Pereira formula usually will benefit the community 





more because gives SP spouse only fair return eg 10%, 





gives the community the rest 





iii.
The Van Camp formula will give the community a 






“standard salary” value, but the rest goes to the SP spouse 





iv.
If you’re the SP spouse, you probably want the court to use 





Van Camp.  If you’re the non-SP spouse, you probably 





want Pereira 



2. Examples:




a. Beam v. Bank of America: H had 1.6 million SP.  There was an 


 
    increase of property to 1.8 million. There was a 0.2 actual return.  H is 



    entitled to a “fair return” on his SP.  Court says assume 1.6 million @ 



    7% should yield 4.2 million (4.2 – 1.6 (original investment) = 2.6 



    million as fair return.  Since the actual return was less than the 




    projected fair return there is no CP 





i.
What if H had earned 2.6 million fair return? How much 





CP? 0 because a “fair return” is what H is entitled to keep 





as SP under Pereira.  Only the excess is CP.  For there to be 




CP the profit must exceed the fair return





ii.
What if H had earned 3.6 million on his original 






investment? 3.6 – 2.6 = 1.0 million for CP. W gets ½ and H 




gets ½.  Do not subtract CP expenses 





iii.
Using Van Camp will not be better because you have to 





calculate the spouses income and then figure how much of 





that went to CP expenses 




b. Gilmore v. Gilmore: Marriage owns three dealerships.  They pay 



    themselves a salary of CP.  But family expenses ate up all the salary 



    therefore no CP left;  W says they should use the Pereira formula 



    because they are worth more money than when they began.  But Van 



    Camp was the correct formula. Pereira is used if auto dealership was 



    due to H effort of working every day.  But instead, H’s corporations 



    were handled by professionals.  There was an increase of value of the 



    franchise because it was right after the war.  Increase in value was 



    worth to nature of business, not by H’s efforts in working it




c. Tassi v. Tassi: H owned a meat market.  The court had to decide how 



    much increase in value at time of marriage.  Trial court determined that 



    27% if increase in earnings was due to H’s efforts. Even if the spouse 



    manages business but does not pay salary you can use Van Camp.  The 



    value of the company in part went up because of H’s personality and 



    relationships he had fostered prior to his marriage 




d. Van Camp Example: Reasonable value of H’s services was $17,000 a 



    year.  There was a total CP of $357,000.  After you subtract family 



    expenses that were $24,000 a year and a total of $696,000.  There is 0 



    CP because family expenses exceed CP





i.
What if reasonable value of H’s services was $30K.  You 





subtract $24K of family expenses and there is $6K CP a 





year





ii.
What if owner spouse play absolutely no part in the 






management or operation of SP business? Then there is no 





CP contribution to the increase in value of business





iii.
What if non-owner spouse works in owner spouse’s SP 





business during the marriage? If non-owner spouse receives 




a salary, that pays the community for his/her labor.  If 





he/she does not receive a salary, some portion of the 





increase in value of the SP business is due to is non-owner 





spouse’s efforts and thus to the community 

X. Professional Degrees and Goodwill

A. Professional Degrees: One spouse acquires education or training during the marriage 

     which substantially enhances his/her earning capacity; other spouse provided primary 

     or total economic support.  Is this education, training or degree marital property? Is 

     there a right to reimbursement for financial contributions by the other spouse? 

	
	NJ
	NY
	CA

	Is education obtained during marriage marital property?
	NO
	YES
	No, not property, not CP

	Is there a right to reimbursement for financial contributions to other spouse?
	Yes in form of spousal support
	Calculate percentage of contribution to degree = property award to spouse [payable in one lump sum or in periodic payments]
	Yes, community has right to reimbursement 




1. New Jersey Approach 




a. A professional degree is not part of marital property.  Reimbursement 



    can be offered in form of alimony (not property) 





i.
Mahoney v. Mahoney: W supporting spouse while he was 





at school.  W also went to school but worked.  There was 





no spousal support or property asked for.  She wanted 





$24K contribution for when he went to school.  The court 





held that a professional degree is the personal achievement 





of the holder, no value on it.  Court decided to give 






reimbursement alimony.  Can take into account 1) H’s 





earning capacity and 2) W’s previous reduced standard of 





living while H was in school





ii.
Problems with this approach: Spousal support terminates 





if spouse remarries and also modificable if H ability to 





support changes  



2. New York Approach



a. A professional degree is property.  Right to reimbursement by 



 
    calculating percentage of contribution to degree (equitable distribution)





i.
O’Brien v. O’Brien: W put off getting her teaching 





credentials to move to Mexico with H to get medical 





degree.  They got back and she taught again but without 





credentials.  NYSC said that the professional degree is 





property. Marriage is an economic partnership and thus a 





value is placed on things that come out of marital 






relationship.  NY did not follow NJ because wanted to get 





away from the alimony aspect of paying 



3. California Approach 




a. A professional degree is not considered property but a spouse has a right 


    to reimbursement for what was contributed 





i.
Marriage of Sullivan: W worked part time while H 





finished degree.  She even left CA to go to Portland.  She 





wants spousal support because she worked full time but 





court says she does not need spousal support.  Court says 





that there is right to  reimbursement.  It is not equitable 





distribution, rather reimbursement with interest.  But only 





direct education costs can be reimbursed, not ordinary 





living expenses





ii.
California Family Code 2641 creates a right or 






reimbursement to the community, with interest, when 





community funds are: (add part about other spouse’s 





benefit from degree 2641(c) – reduction of 







reimbursement after 10 years) 






(1)
Used either to pay for education or training or used 






to repay a loan incurred for education or training &






(2)
The education or training substantially enhances the 





earning capacity of the spouse receiving it 





iii.
The statute provides that this is an exclusive remedy





iv. 
Interpretation of the loans repaid can include a loan 






incurred for premarital education or training so long as the 





loan is repaid during the marriage with CP funds





v. 
Assignment of loans: When educational funds are 






outstanding at divorce, they shall be assigned solely to the 





educated spouse 





vi.
Expenses Reimbursable to Community:






(1)
Only direct education costs = tuition, fees, books, 






supplies and transportation 






(2)
NOT ordinary living expenses 






(3)
But community has right to reimbursement for 






payments made on education loans, even if loans 






were used for ordinary living expenses 




b. Defenses to Reimbursement Claim




i.
Written waiver by spouse





ii.
Community has already substantially benefited






(1)
Rebuttable presumption that community has 







benefited if more than 10 years since education 






have passed 






(2)
Rebuttable presumption that community has not 






benefited if less than 10 years since education or 






training completed





iii.
Other spouse received community-funded education also





iv.
Education or training substantially reduced need the 





educated spouse would otherwise have for spousal support 




c. Interpretation: Adds to list of factors court must consider in deciding 



    whether to award spousal support.  The extent to which the supported 



    party contributed to the attainment of an education or training, a career 



    position, or a license by the supporting party





i.
Should be interpreted broadly to require consideration of all 




the working spouse’s efforts (including ordinary living 





expenses) 





ii.
Marriage of Watt: W supported H for undergrad and 





medical school.  All tuition was paid by loans but statute 





says no ordinary living expenses.  Problem is that she 





wants to become a chef. Court says there is no need for that 




because she will be making less.  Court of appeals found 





that she provided 64% of CP and trial court was narrow in 





its interpretation. They held that it should be interpreted 





broadly to look at spouses working contribution.  Here she 





needs a lifestyle comparable to what she would have during 




the marriage if they both worked.   Thus they gave her 





money to go to chef school 


B. Goodwill


1. Goodwill = CP.  Business and professional goodwill developed during 



    marriage are a community asset.  The “goodwill” of a business is the 



    expectation of continued public patronage




a. In re Marriage of Foster: Subsequent to a marriage dissolution the 



    professional practice continues to benefit from the same goodwill that is 


    possessed during the marriage.  Recognizing that goodwill remains 



    intact and is not affected by a marriage dissolution, the court found that 



    it was an asset whose value should be accounted for in the property 



    division 



2. Valuation Methods




a. Market Value Approach: Goodwill = difference between market value 


    and book value




b. Capitalization: Capitalizing the value of earnings in excess of a fair 



    return on tangible assets and other invested capital 




c. Buy-out Agreement: Parties agree that one will buy out the other and 



    on method of determining price




d. Letting the fact-finder treat it as a question of fact 

XI. Employment Benefits

A. Retirement Pensions



1. Overview: Cal. Fam. Code 2610 applies to any retirement plan, whether public 


    or private, including all survivor and death benefits.  These are CP to the extent 

    that the right to benefits was warned during marriage.  Retirement pensions are 


    viewed as deferred compensation for employee spouse’s labor 



2. Calculating Value of Pension Earned Both During and After Marriage: 



    Time Rule




a. Time rule should be used “where total number of years served by 



    employee-spouse is a substantial factor in computing the amount of 



    retirement benefits.”   





Numerator = Years Worked During Marriage





Denminator = Years of Contribution to Pension         = CP



b. That produces the CP share, of which the employee spouse gets ½ and 



    non-employee spouse gets ½.  Employee spouse gets 100% of SP share 



3. When should court not use the “Time Rule?”




a. When the years of service is not a substantial factor in computing the 



    mount of the pension





i.
Marriage of Poppe: Error to use time rule when Navy 





pension was calculated based on number of points earned 





rather than years of service 




b. Even if the value of the pension changes, the other spouses share does 



    not change and the time rule still applies





i.
Marriage of Gowan: Salary when parties were married 





was 30K for H.  10 years after divorce, H went back to 





employer and was making 100K.  Using time rule, the court 




determine that 72.95% were CP and ½ goes to W.  H said 





that pension was worth a lot more.  W argues not two 





separate pension plans, and the value of retirement was due 




to the years he worked there and was married.  Court held 





that time rule is applied.  Her share has not changed, only 





the value.  He should have not gone to same employer if he 





does not want to give her money 



4. Unvested Pensions



a. At divorce, what if pension has not yet “vested” (employee spouse has 



    not completed minimum period of employment necessary to qualify for 



    pension)?





i.
Since 1976, even unvested pension is CP





ii.
Trial court can:






(1)
Discount employee’s pension rights to present value 





and make an immediate distribution, or






(2)
Award non-employee spouse a ½ CP share in 






pension “when and if benefits are received”



5. Reinstated Pensions



a. What if employee spouse leaves and accepts a cash settlement in lieu of 



    future pension rights, then returns to same employer and wants to 



    reinstate pension plan.  Employer allows this but requires employee to 



    make a cash contribution to trigger reinstatement





i.
Right to reinstate is an economic right.  To extent earned 





during marriage, it is a CP asset.  If employee spouse 





exercises this right, non-employee spouse has ½ CP right to 




receive a share of reinstated pension, but must pay her/his 





share of the reinstatement fee 



6. What if employee spouse doesn’t retire when eligible?



a. Non-employee spouse may has a right to receive her/his CP share of 



    benefits as soon as the employee spouse is eligible to retire




b. If employee spouse does not want to retire, she must pay the non-



    employee spouse the CP share  




c. The court may order a private employer to pay the non-employee 



    spouse her/his share of the benefits 




d. The court may not order a public employer to pay benefits directly to 



    the non-employee spouse, but instead may issue an order against the 



    employee spouse to pay the non-employee spouse 



7. Do ERISA (federal Employment Retirement Security Act) restrictions on 


    alienation or attachment of covered retirement plans pre-empt state law?




a. Congress by the Retirement Equity Act allows divorce-related state law 



    property and support distribution to an alternate payee pursuant to a 



    qualified domestic relations order (QDRO).  An alternate payee may be 



    a spouse, former spouse, child or other independent of the pension 



    holder.  The Retirement Equity Act states that provides that the ERISA 



    restrictions do not apply to a QDRO 


B. Disability Pay



1. To the extent this is intended to replace marital earnings, it is CP 



2. To the extent it is intended to replace post-divorce earnings, it is SP 



3. If employee spouse is eligible for retirement benefits but choose disability pay 


    instead, the disability pay is treated as CP to the extent it replaced CP interest in 

    retirement benefits employee spouse could have taken 



4. If the disability pay extends beyond normal retirement age, it is CP to the 


    extent the right to the disability pay was earned during the marriage or 



    purchased with CP funds 


C. Early Retirement and Severance Pay



1. CP interest in employee spouse’s retirement benefits is interest in drawing from 

    a stream of income that begins with employee spouse’s retirement



2. Employee spouse is free to retire when eligible, to keep on working or to take 


    early retirement



3. Non-employee spouse has CP share of actual retirement benefits when 



    employee spouse retires



4. Where employee spouse takes early retirement and obtains enhancement of 


    retirement benefits, non-employee spouse has CP hare of retirement benefits 


    and of enhancement, to extent eligibility for enhancement was earned during 


    marriage




a. Marriage of Lehman: H is eligible for enhancement if over the age of 



    50 and over 15 years with company.  But because the H was married 



    during those 15 years, the community is entitled to the enhancement. 



    Enhancement is deferred compensation for effort put forth during the 



    marriage 



5. Where divorced employee spouse is given severance pay, this is his/her SP.  


    Severance pay is designated to replace future wages which would have been 


    earned.  These wages would have been employee spouse’s SP if earned after 


    divorce, so the severance pay is also SP 


D. Stock Options



1. An employee spouse may have option to purchase stock at below market price, 


    exercisable on specified dates if the employee is still working for the company.  

    Stock options exercised after divorce may be part CP/part SP to the extent that 


    the right to exercise the stock option was based on employment during the 


    marriage.  The court may apportion using the time rule 


E. Terminable Interest Doctrine 



1. Under terminable interest doctrine, the non-employee spouse’s CP interest in 


    the employee spouse’s retirement benefits ends with the non-employee 



    spouse’s death. However, in 1986 CA abolished the terminable interest doctrine 



2. This applies equally to marriages that end in divorce and those that persist until 


    the death of one of the parties



3. A divorced non-employee spouse may assert her CP interest in any benefit 


    generated by community labor



4. A divorced non-employee spouse may will away her CP interest



5. Even when the marriage persists until death, the estate of the deceased 



    employee spouse may not will away the non-employee spouse’s CP share 

XII. Fiduciary Duty; End of Community

A. Fiduciary Duty



1. Basic Principle: Spouse manages and controls a community asset acts as a 


    fiduciary with respect to the other spouse’s interest in that asset




a. Cal. Fam. Code 721: Governs transactions between spouses





i.
These are subject to general rules governing fiduciary 





relationships.  Duty to:





(1)
Provide access to books






(2)
Provide upon request true and accurate accounting






(3)
Hold as a trustee any benefit or profit derived from 






any transaction by one spouse without the consent 






of the other spouse which concerns the community 






property 




b. Cal. Fam. Code 1100(3): Manager spouse has fiduciary duty to other 



    spouse in management and control of CP under general rules governing 



    fiduciary relationship. Duty to: 





i.
Make full disclosure of all material facts and information re 




existence, characterization and valuation of all assets





ii.
Provide equal access to all information, records and books



2. Remedies Available for Breach:




a. Cal. Fam. Code 1101: Applies when spouse has claim against other 



    spouse for:





i.
Breach of fiduciary duty which impairs community estate 





includes, but not limited to, a single transaction or a pattern 




or a series which have caused or will cause a detrimental 





impact to the claimant spouse’s undivided one-half inters 





tint he community estate 



3. Wrongful Transfers to Third Party



a. Spouse with control and management of CP (either spouse in most 



    instances, manager spouse in case of business) may sell or encumber the 


    CP for a valuable consideration without the consent of the other spouse




b. One spouse may not make a gift of CP without written consent of other 



    spouse




c. A transfer is a gift if not made in exchange for valid, valuable 




    consideration 



4. Defenses



a. Other spouse “ratified” after the fact in writing [Ex: “Dear Aunt Bertha. 



    I was so glad to hear that you enjoyed the gift Ned bought you.”]




b. Other spouse “waived right to object” by conduct showing knowledge 



    and consent or should be estopped from objecting because giving 



    spouse relied detrimentally on other spouse’s knowledge and consent




c. Also, laches



5. Remedies



a. The non-consenting spouse only may bring an action against the Third 



    Party [SOL is one year for real property] to:





i.
Set aside the entire gift (if donor spouse is still living) OR





ii.
Recover half of the gift (if donor spouse is dead)




b. Against the donor spouse to: 





i.
Reimburse the community for the full value of the gift (if 





donor is alive) OR





ii.
Recover half the value of the gift from the donor’s estate (if 




donor is dead)



6. Rule Re: Real Property



a. Neither spouse may sell, mortgage, lease for more than one year, 



    encumber, contract to sell, or otherwise transfer for value any CP real 



    property without the express written consent of the other spouse 




b. Exception:





i.
“Involuntary transaction” due to operation of law, was 





where a mechanic’s lien arises due to work performed on a 





CP residence (even with consent of only one spouse)





ii.
There is a rebuttable presumption that transfer is valid if:






(1)
CP asset is held in name of transferor spouse only






(2)
Third party acts in good faith and did not know of 






marriage 



7. Remedies



a. Non-consenting spouse may:





i.
have entire transaction set aside (if transfer spouse is still 





alive)





ii.
have a transfer for value as to spouse’s ½ interest (if 





transferor dead)


B. End of Community 



1. Separate and Apart: Community, not marriage ends when living separate and 


    apart. This means: 




a. Expressed intention of one party to end marriage, and




b. Results in complete and final break 




c. Test: Whether the parties conduct evidences a complete and final break 



    in the marital relationship (living separate and not having sex is not 



    enough.  Need to show no intent to get back together)



2. Family Code 771: Living separate and apart defined by case law as: that 


    condition when spouses have come to a parting of the ways with no present 


    intention of resuming marital relations




a. Living in separate residences is not enough.  The question is whether 



    the parties conduct evidences a complete and final break in the martial 



    relationship





i.
Marriage of Baragry: H moved out of house into a boat.  





Then took apartment with girlfriend.  He did not sleep at 





his residence but maintained continuous and frequent 





contact with his family.  He ate dinner at home every night 





and slept there on Christmas Eve.  He would take his wife 





to frequent social gatherings and would send wife birthday 





and anniversary cards.  H paid all household bills and 





supported family.  He would bring laundry home to have W 




do it.  W knew of girlfriend but he never said he did not 





want to get back together. He then filed for divorce.  Court 





held that their date of separation was when he filed for 





divorce, not separation.  So long as wife is contributing her 





special services she is entitled to share in the growth and 





prosperity of the relationship.  One who enjoys the benefit 





of a polygamous lifestyle should be prepared to accept its 





accompanying financial burdens 



3. Does Community end when one party intends it to end? Not if there is evidence 

    that the break is final and complete and the couple has no present intention to 


    resume the marital relationship 




a. Marriage of Jaschke: H overheard cal between W and lover.  H moved 


    out and filed for divorce.  H intended at that time to terminate the 



    marriage.  H moved back in, slept in different bedroom and gave W 



    intimate apparel.  There was a default judgment entered but parties 



    reconciled.  H then purchased a walnut orchard and got proceeds of the 



    harvest.  W then moved out and filed for divorce.  Court held that the 



    first separation was no final and complete thus orchard was CP.  H’s 



    conduct in moving out, filing for divorce and then moving in proves a 



    serious rift in the relationship.  While there is sufficient evidence of H’s 



    intention to end the marriage when he moved out, the evidence does not 


    support a finding of a complete and final break because the parties 



    reconciled after the rift.  Separation for purposes of the property 




    characterization did not take place on that date 



4. So does a separation with intent to end the marriage plus no reconciliation 


    mean the marriage ended when the party walked out?




a. No, the MARRIAGE only ends upon death or divorce




b. The COMMUNITY ends for purposes of property characterization 



    when there is:





i.
Expressed intention of one party to end marriage and





ii.
This results in complete and final break 



5. Does the character of worker’s compensation depend on when settlement 


    occurred (before or after end of community)? 




a. Depends on the character of the funds it is replacing. If it is meant to 



    replace lost wages for the future after their separation, it is SP 





i.
Raphael v. Bloomfield: W and H married in 1996.  During 




marriage, both suffered work related injured and applied 





for workers compensation benefits.  Feb. 2000 W settled 





for lump sum.  Aug 2000 they separated.  Oct 2000 H 





settled for lump sum.  At trial, W maintained oral 






agreement that it was SP.  Trial court found no oral 






agreement.  Trial court found H’s settlement was SP and 





W’s was CP and awarded ½ to H.  Court of appeals found 





that the trial court erred.  W’s settlement is her SP to the 





extent it is meant to compensate for her diminished earning 





capacity after separation.  Remanded to distribute to CP 





only portion that was attributed to disability and pension 





payments owed before marital separation and medical 





expenses paid by CP funds 





ii.
If a worker’s compensation lump sum settlement award is 





received before an injured spouse’s martial separation, then 




the portion of the award attributable to disability or pension 




payments owed during marriage, or to medical expenses 





paid with CP funds, is CP, but the remainder of the award 





is the injured spouse’s SP 

XIII. Pre-Marital Agreements

A. Definition: H & W can make agreements before and during marriage to alter their 
  
     property rights.  It is contracting out of the statutory scheme.  It can be almost any 

     kind of agreement regarding property rights, choice of law or any other matter, 

     including their personal rights and obligations, not in violation of public policy or 

     criminal law 


B. What provisions are void as to public policy?



1. Can a prenuptial be valid if both parties enter into it figuring the marriage will 


    not last forever? 




a. Marriage of Dawley: H and W met and maintained an intimate 




    relationship.  She then gets pregnant.  W was a teacher.  She feared non-



    martial pregnancy would result in her losing job.  H was an engineer.  



    She threatened him with a paternity suit.  Both agreed to temporary 



    marriage as a solution.  H drafted the contract and W reviewed it and 



    signed it and married two years later.  Agreement terms: all property 



    and earnings belonging to each other before marriage is SP; all property 


    acquired during marriage is SP; each claim all CP rights in other 



    spouse’s property; H will support W and daughter and any child born to 


    W.  After 14 months, she resumed teaching.  BUT parties continued to 



    live together for 6 years.  There was no CP award and W appeals





i.
Is agreement void because it contemplates divorce? No.  





W argues that agreement invalid because made in 






expectation that marriage would be short and it is against 





public policy to favoring marriage.  Court held only void if 





parties contemplate dissolution, rather only when the terms 





of the agreement promote the dissolution of marriage.  





Court rejects the language of Higgason that says that “such 




agreements are invalid unless the parties contemplated a 





marriage until death” 






(1)
Look to the objective language of the agreement 






not to the subjective contemplation of the parties





(2)
Does the agreement promote divorce? Any 







agreement as to property division upon divorce 






“facilitates” divorce BUT this does not offense 






pubic policy unless it “encourages or promotes 






dissolution”






(3)
Conclusion: W’s claim that both parties anticipated 






divorce from the beginning does not frame an issue 






relevant to the validity of the agreement 





ii. 
Is agreement void because it waives or limits W’s right of 




    
spousal support? No.  W argues 14 month provision is 





void.  H has a legal duty to support her once married.  The 





rule states that insofar as a premarital agreement relates to 





the disposition of the property of the respective parties, and 




does not seek to alter support obligations by law, it will be 





upheld.  Here, 14 months is the minimum period of 






support.  It assures W will be supported for a specific 





period of time.  It protected her against the loss of support 





in case of divorce 





iii.
Is agreement invalid because tainted by undue influence? 





No.  Trial court that W entered the agreement freely and 





voluntarily with no undue influence.  She consulted with 





attorney and did not rely on H.  There was no confidential 





relationship yet because not married





iv.
Was agreement rescinded after the 14 months when W & 





H continued to live together? No.  Trial court found they 





lived together freely, BUT maintained exclusive control 





over own earnings and property. Thus the trial court’s 





finding that they relied on the premarital agreement was 





supported by substantial evidence 



2. How to tell when a premarital agreement promotes divorce?




a. If the agreement constitutes a promise by the husband to give the wife a 



    very substantial amount of money and property, but only upon the 



    occurrence of divorce, it is held to promote divorce 





i.
Marriage of Noghrey: H dictated a Ketubah stating in 





which W gets $500K an d a home if they divorce.  In 





return, the W had to show she was a virgin.  The rule is that 




pre-nups will be upheld if dealing with property owned 





prior to marriage and property earnings after marriage.  





This agreement is not the type that seeks to define the 





character of the property acquired after marriage not does it 




seek to ensure the separate character of property acquired 





prior to marriage.  It constitutes a promise by a H to give W 




a substantial amount of money and property but only if 





divorce.  W is encouraged to divorce






(1)
In traditional Jewish law, H and not W have power 






to divorce.  The Ketubah was meant to protect the 






W against the H divorcing her for not reasons.  But 






in no fault divorce, the effect is to encourage W to 






divorce 







b. Contracts whereby the W is to receive compensation for providing 



    services are void against public policy.  A spouse is not entitled to 



    compensation for support, apart from rights to CP and the like that arise 



    from the marital relation itself.  Marital duty of support in CA included 



    caring for spouse who is ill 





i.
Borrelli v. Brusseau: H asked W to quit your job and take 





care of him in exchange for his property.  He did not keep 





the promise.  The rest of the estate went to his daughter.  





The court held that it is contrary to public policy.  A w has 





the obligation to support and take care of one another.  No 





consideration because she had a duty to take care of him.  





W cannot agree to care for husband in exchange of 






property.  Support includes sympathy, comfort, love, care 





and affection.  These cannot be delegated to a third party 





any more than the statutory duties of fidelity and mutual 





respect 






(1)
Dissent: W had other options other than quitting her 





job.  She could have hired professional help, seek 






relatives and friends, and paying for non-







professional help.  Should not be against public 






policy 





ii.
What if W had left H and filed for divorce saying it was too 




much to care for him and H then offered her all his SP if 





she stays married to him? This is good consideration and 





not against public policy because good to encourage people 




to stay together 


C. “Unconscionability” and Enforcement of Prenup Waiver of Spousal Support



1. Background: Until very recently, CA courts took it as a given that premarital 


    agreements could not validly waive or limit spousal support upon divorce.  This 

    has changed:




a. Spousal support and waiver and limitations contained in written 




    premarital agreements are not contrary to public policy and are not per 



    se enforceable 





i.
Marriage of Pendleton and Fireman: In prenup, they 





agreed that neither would seek spousal support.  The 





legislature did not mention spousal support waivers 






because it was a question of law for the courts.  It was 





thought that there was no spousal support provisions 





because it promotes divorce, but after 1970, there was no 





fault divorce and both spouses were given equal power in 





bargaining and managing CP




b. You can voluntarily sign all other provisions without independent 



    counsel BUT not spousal support





i.
In re Marriage of Bonds: H is a famous baseball player 





and W was a makeup artist.  H has a high salary.  H wants a 




prenup agreement.  She did not have a separate lawyer but 





he did.  He told her that he would not get married until she 





signs prenup but the marriage was the net day.  This raised 





a question of voluntaries.  The court looked at factors such 





as coercion, and surprise. There was a proximity to the 





marriage because they married the next day.  But the court 





found no coercion because she had opportunity to get 





counsel but did not do so 




c. Legislature passed 1615: Everything else in prenup will not be enforced 



    if unconscionable at the time of execution or if the party did not execute 


    voluntarily.  They define voluntary as follows:





i.
Must have independent counsel





ii.
Required 7 days between seeing the agreement and signing 

iii. Can only waive right to counsel by formal writing

iv. Right to counsel but can have separate statement saying that you are waiving right

v. They have usual defenses such as duress or undue influence (any other factors court may deem relevant).  

CPAA (1986 & 2002) NOT RETROACTIVE

XIV. Putative Spouses; Unmarried Cohabitants; Domestic Partners 


A. Putative Spouses



1. If you believe that you are validly married to your spouse and it turns out the 


    marriage is in fact not valid, should you be entitled to the benefits you would 


    have gotten if married?




a. Putative Spouse status depends on “good faith belief” in validity of 



    marriage





i.
Estate of Vargas: H dies intestate and has two wives.  





Court found one of them was a putative spouse because she 




had a good faith belief that he was divorced from first wife.  




Because she had the good faith belief she was married and 





was not, “quasi martial property” rights acquired during 





marriage are treated as CP.  If you find out you have an 





invalid marriage, you have Quasi-CP until the date you 





found out 



2. What is the standard: Objective or Subjective?




a. Objective standard: Test is whether a reasonable person in the “putative 


    spouse’s position would have believed s/he was validity married: 





i.
Spearman v. Spearman: H married M in AL and V in CA.  




H then dies.  Court found that M was validly married and 





that H had filed no petition for annulment of marriage.  





Court held V was not a putative spouse because no good 





faith belief in valid marriage.  She knew prior marriage was 




“likely” and “took no steps to perfect her marital status”





ii.
In Vargas and Spearman both went through a ceremony.  





But in another case, a Muslim and a Christian were found 





not to be putative because there was no objective evidence 





that they were married.  Mainly because of her education, 





she did not have a good faith belief that she was married by 




a Muslim ceremony at home 



3. Is it reasonable to believe that you are married when you have never gone 


    through a formal ceremony with a license, officiating person, etc?




a. Wagner v. County of Imperial: Although the usual putative marriage 



    situation may arise under circumstances where a marriage is duly 



    solemnized, and celebrated in good faith but suffers from a legal 



    infirmity, lack of a solemnization ceremony does not necessarily mean 



    bad faith.  Here the spouses exchanged vows and promises to take his 



    name, be his wife, love him and have children (COMPARE)




b. Centinela Hospital v. Superior Court: Court rejected as legally 



    sufficient putative spouse status predicted on a purported common law 



    marriage celebrated in CA.  Putative spouse requires reasonable good 



    faith belief and since no common law marriage in CA, belief is 




    unreasonable based on the law 



4. Putative Spouse and Dissolution 




a. DEATH: Good faith belief in the marriage should put putative spouse in 


    the same position as a survivor of a legal marriage, including SP 





i.
Estate of Leslie: H & W were married in Mexico.  They 





thought the marriage was valid but was not.  H dies and son 




fights with W over H’s SP.  Court held that there was a 





putative marriage.  In addition, reasonable expectations of 





married persons is they will inherit not only CP, but SP if 





spouse dies intestate.  Putative spouses are entitled to:






(1)
Bring an action of wrongful death






(2)
Claim death benefits under Public Employee’s 






Retirement Law






(3)
Claim surviving spouse’s workers comp benefits






(4)
Claims surviving spouse’s benefits under civil 






service law





ii.
Denying right to inherit SP would lead to anomalous and 





unjust results

(1) Children could inherit but not putative spouse

(2) Lawful spouse of short marriage could inherit but not putative spouse of many years 




b. DIVORCE: Dissolution involves only claim on Quasi-Martial Property



5. Proof Issues: Case law requires belief in a lawful marriage in CA, not 



    reasonable for someone to believe that a certain ceremony satisfies this




a. Marriage of Vryonis: W was a different religion than H.  They had a 



    ceremony.  But it was plainly defective.  H did not live with her, filed 



    separate tax returns, he dated others, and no joint title to property.  



    Good faith must be objectively reasonable.  Here, there was no 




    compliance with procedural requirements.  Solemnization is not an 



    absolute factor, but it is an important one.  And there was no conduct 



    consistent with marriage.  Even assuming W believed she was validly 



    married under CA law, because her belief is objectively unreasonable, 



    the requisite good faith is lacking 


B. Unmarried Cohabitants



1. Unmarried people can make a valid contract as to mutual duty of support and 


    holding of property.  Such contracts are not void because “meretricious” so 


    long as sex is not the consideration 



2. Court will recognize and enforce:




a. Written contracts




b. Express contracts




c. Implied contracts or agreement of partnership or joint venture 



3. Remedies for Breach of Contract:




a. Constructive trust




b. Resulting trust




c. Can recover in quantum meruit for value of household services rendered 


    less value of support received 




4. Marvin v. Marvin: Court rejects argument that living together agreements 


    (assuming can be proved) fall under the family code and thus not married nor 


    putative spouse




a. If court finds a living together agreement, does this mean a finding of 



    common law marriage? NO




b. If court finds a living together agreement, does this mean a finding of 



    putative spouse? NO 


C. Domestic Partners



1. Registered in CA.  Effective 1/1/05: Will have same property rights as if 


    married for purposes of California state law [Ex: To be interpreted according to 

    CP laws of California]
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