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Mediation Outline

I. What is Mediation?

A. Attributes of Mediation:

1. Informal Process:

a) No rules of evidence

2. Quick Resolution

3. Parties Decide Agreement:
a) Party Self-Determination:  only limit is their imagination.

4. Relatively Inexpensive

5. Confidential Process (Civil Cases)

6. Attorney May or May Not be Involved

B. Mediation Process:

1. ITUNA:

a) I-Information:

(1) Introductions

(2) Intake (in person) and Convening (by telephone)

(3) Mediator’s Opening Statements:

(a) Introductions – Set the Tone:

(i) Introduce yourself and allow the parties to introduce themselves.

(ii) Focus on the Parties rather than the Attorneys.

(iii) Not too long or short

(iv) Use Articulate, Calm, Informative Manner

(v) How parties want to be addressed

(vi) Mediator’s experience

(vii) Credibility/No Bias or Perception Thereof:  disclose previous experience with case and parties
(b) Establish Credibility & Impartiality:

(i) Develop Trust:

(a) Show Competence/Control of the Process:

(b) Show Neutrality:  maintain eye contact with both sides and maintain the balance in who speaks.

(c) Satisfy Ethical Standards:

(i) Explain your Process:

(a) Mediation Process v. Litigation:  Completely voluntary, not a judge, rules of evidence don’t apply, mediator won’t make decisions or give opinions, and will remain neutral.

(b) Informal:  Explain this is an informal process, starting with each party telling their story, then identify issues, discuss the issues, and the goal is to expand understanding, and will explain the process along the way.

(c) Explain Roles:

(i) Mediator:  Neutral, impartial, no opinions.

(ii) Parties:  participate in good faith.

(iii) Attorneys:  advise clients.

(iv) Witnesses:

(v) Experts:

(vi) Support Persons:  by agreement pre-mediation.

(d) Caucus:  at some point the parties may want to caucus, anybody can call one, the mediator will caucus with both sides, and anything said will remain confidential unless waived.

(i) Get information which has not been revealed in joint session particularly in sensitive areas.

(ii) Restate what has been heard in open session to verify or to bring out what was really meant instead of what was said.
(iii) Reality-Testing:  to test with the party to determine how their proposals and their behavior are serving or not serving their stated needs, objectives, and interests.

(iv) Communicate Information which in appropriate for a joint session because of its impact on the balance of power between the parties.

(ii) Explain Confidentiality Before or at the Onset of the Mediation:

(a) Complete Confidentiality

(d) Explain Ground Rules:

(i) No Interrupt Rule:  don’t interrupt, write it down.

(ii) No Name Calling (optional)

(e) Explain Logistics:

(i) Time Concerns – Length of Mediation.

(ii) Logistics:  bathrooms, food, phones

(iii) Answer any Question – Reconcile expectation regarding the process.

(iv) Speaking Order:

(a) Who filed the case?

(b) Who requested to begin?

b) T-Talk and Be Heard:

(1) Party’s Opening Statements:  Each Party/Attorney gets an opportunity to tell his side of the story uninterrupted.

(2) Active Listening:

(a) Mediator helps each party/attorney tell her of the story through active listening.

(b) Mediator helps each party/attorney listen to how the other side sees the situation.

(3) Communication:

(a) Body Language – body language is the most communicative way of expression.

(b) Tone of Voice – the tone of voice is perhaps more important than the words.
(c) Words – the words are tertiary to body language and tone.

c) U-Understanding:

(1) Issue Identification:

(a) Mediator outlines the issues important to all parties using neutral words.

(b) Mediator helps to discuss specific issues one-by-one in more detail, if necessary.

(c) Mediator facilitates an interactive discussion.

d) N-Negotiation:

(1) Mediator leads parties’ negotiations when parties are ready.  Preferably after the parties have reached a new understanding.

(2) Brain-Storming/Option Generating:  Mediator assists the parties to explore options for settling each issue

e) A-Agreement:

(1) Mediator or Attorneys write agreement, or memorandum of understanding (MOU) when appropriate.

(2) Mediator’s Closing:  Mediator states closing words.

2. Key Stages in the Mediation Process:

a) Preliminary Arrangements:

(1) Intake/Convening

(2) Agreement to Mediate

b) Mediator’s Introductions

c) Parties’ Opening Statements

(1) Being Heard:  Allows parties to vent and express themselves.

d) Information Gathering
e) Issue Identification:

(1) Agenda Setting & Caucus

f) Option Generation

(1) Reality Testing

g) Bargaining and Negotiation

h) Agreement 

i) Closure

C. Types of Mediation:

1. Facilitative:  The mediator facilitates mutual understanding.
2. Evaluative:  Mediator often offers solution and gives an opinion as to some aspect of the case.
3. Transformative:  Everything is the parties choice.
	
	Facilitative
	Evaluative
	Transformative

	Who is in charge?

Process
	• Mediators, but Parties and Atty Agree
	• Mediators, Attys, and Parties
	• Parties

	What gets discussed?
	• Parties decide, Attys and Mediators are secondary
	• Mediators, Attys, and Parties
	• Parties decide

	Solutions/Outcome
	• Parties/Attys, Mediators help expand on solutions for mutual gain.
	• Mediator 
	• Parties 


D. Mediator Skills

1. LINQ:

a) L-Listen (Active Listening):

(1) Hands:  take notes

(2) Ears: listen better

(3) Mouth:  ask questions

(4) Eyes:  body language

b) I-Interested in What is being Said

c) N-Neutral:

(1) Party Self-Determination:  How a mediator acts can determine the outcome of the mediation.

(2) Restating and Neutralizing:

(a) Take the stinging out of the party’s words and restate them by describing what we understand are the party’s real interests and needs behind the words.

(3) I-Message:
(a) Step One:  mediator reflects the parties basic feeling:
(i) Ex:  I feel or you seem ______

(b) Step Two:  Mediator restates what the first party identified as the second party’s actions that caused the first party to feel that way.

(i) Ex:  When he (does this) it makes me feel (the first emotion).

(c) Step Three:  Mediator asks the party what the second party’s actions make the first party feel that way, or what in particular is so upsetting to you when he does this.

(i) Ex:  I feel this way BECAUSE I am afraid he will get hurt.

d) Q-Ask Questions:

(1) Broad Open Ended Questions:  Do not ask leading questions because it suggests an answer.

E. Bargaining and Negotiation:

1. The Two Types of Negotiation:

a) Integrative:

(1) Characterized by principled, win-win or cooperative methodology.

(a) Getting To Yes:

(i) The Four Principles of Principled Negotiation:

(a) Separate the People From the Problems

(b) Focus on Interests rather than Positions

(c) Invent Options for Mutual Gain

(d) Insist on Using Objective Criteria
(ii) Separating People from Problems:  treat each other as partners rather than adversaries.
(a) The 3 Basic Problems:

(i) Differences of Perception:  the parties should try and put themselves in the other parties position.

(ii) Emotions:  first acknowledge them, and find their source.  Allow the other party to express emotion and do not dismiss them or react to them.
(iii) Communication:  employ active listening.

(iii) Focus On Interests:

(a) Look to the needs, desires, concerns and fears that underlie what one wants.

(b) Reconcile needs and interests not the goals/positions.

(c) Focus on what a party must have, needs to have, and wants to have.

(iv) Inventing Options for Mutual Gain:

(a) Separate the invention process form the evaluation stage:  encourage wild proposals, brainstorming.  Only after generating a variety of proposals then turn to evaluating them.

(b) Evaluation:  start with the most promising proposals.

(c) Refine and Improve Proposals

(d) Focus on Shared Interests

(v) Use Objective Criteria:

(a) This consists of fair standards, and fair procedures which are independent of each party’s will.

(b) Ask the other party for their reasoning behind each position.

(c) Use market value, replacement cost, ect.

b) Distributive:

(1) Characterized by positional, hard bargaining, win-lose mentality, zero-sum, or competitive tactics.

(2) Getting to Yes and Distributive Bargainers:

(a) When the other Party is More Powerful:

(i) The weaker party should concentrate of using their BATNA.  Power comes from being able to walk away, and by asserting your BATNA you may equalize power.

(b) When the other Party is not Principled:

(i) Attacks should be recasted to focus on the problem.

(ii) Bring in a third party

(iii) Do not counter attack, deflect back on the problem.

(c) Purely Distributive Issues:

(i) In issues that are purely distributive with no future relationship competitive negotiation may best serve your interest.

(d) BATNA & WATNA:

(i) BATNA:  best alternative to a negotiated agreement.

(a) What you will do if you are not able to negotiate an agreement?

(b) Is going to court the likely outcome and what is the probability of success?

(i) Not the same as a bottom line.

(ii) WATNA:  worst alternative to a negotiated agreement.

(a) What is the potential worst case scenario that could happen if no agreement could be reached.

(b) Example:  Litigate the case, lose, and pay fees and cost.
II. Ethical Duties of a Mediator:
A. The Six Theories of Mediator Ethics:

1. DO NO HARM

2. Confidentiality: 

a) Maintain confidentiality of information the parties have given you.

b) Can’t use information to your advantage.

3. Voluntary:
4. Impartiality:

a) Disclose any conflicts of interest

5. Competence:
a) Test:  Must meet reasonable expectations of the parties.

6. Quality of the Process:
a) Must give opportunity to make an informed choice.

B. Do No Harm

C. Party Self-Determination:
1. ABA & CDRC:  

a) Mediation is based upon the principle of self-determination by the parties, and relies on the parties to reach a voluntary, consensual agreement.

b) Responsibility for reaching a resolution rests with the parties.

c) Participant may withdraw at any time.

D. Impartiality:

1. CDRC:  A mediator must remain impartial; parties may consent to use a mediator after disclosure of any known grounds which might reasonably raise a question of impartiality.

a) Disclosing Potential Impartiality:

(1) Disclosure must be made prior to the mediation.

(2) Any previous selections of the mediator in the previous three years.

(3) Any known current or past professional relationships.

(4) Resolve any doubts in favor of disclosure.

b) Dealing with Issues of Impartiality:

(1) Must give adequate opportunity to resolve the matter.

(2) Withdrawal:

(a) If a party requests.

(b) A interest casts doubt on the integrity of the process.

(3) Not Withdrawal:

(a) The parties express it in writing, the mediator may continue.

c) Avoiding the Appearance of Impartiality:

(1) Cannot use the process to procure a relationship with the parties.

(2) Cannot personally profit from information gained in the mediation.

(3) A mediator shall not have a relationship with the parties that would raise questions about the integrity of the process unless get consent from all parties.

2. ABA:  a mediator shall decline a mediation if the mediator cannot conduct it in an impartial manner.  Impartiality means freedom from favoritism, bias or prejudice

a) Conduct in impartial manner and avoid appearance of impartiality:

(1) No prejudice based on personal characteristics, national origin or race, or any other reason.

(2) Not accept substantial gifts.

(3) May accept small gifts or incidental items or services that respect cultural norms so long as they do raise actual or perceived impartiality
E. Conflicts of Interest:

1. ABA:  
a) Shall avoid conflicts of interest or appearance thereof, such as past involvement in the subject matter or relationship with the participants, whether past or present, that raises a question of impartiality.

b) Must do a conflict check

c) A mediator must disclose any conflict that are know or should be known that raise an issue of impartiality.  After disclosure the participants may proceed if all parties agree.

d) If the mediator discovers any conflict after the mediator begins, the mediator must disclose them as soon as practicably possible.  The mediator may proceed if all parties agree

e) If the conflict undermines the process the mediator must withdraw regardless of whether there is consent

f) Subsequent to the mediator the mediator must not establish a relationship any participants that may give rise to question regarding the quality of the process.   If the mediator establishes a relationship the mediator must consider factors such as time elapsed, the nature of the relationship, and the services offered in determining whether it creates a perceived or actual conflict.

F. Standard of Conduct:

1. CDRC:

a) Conduct the mediation in an impartial and ethical manner by providing a balanced approach and give each party the chance to participate.

b) Legal Advice:  Cannot give legal or other professional advice.

(1) Should encourage unrepresented participants to seek independent legal advice before singing legally binding contracts.

c) Discontinuing the Mediation:

(1) If the mediator uses their best judgment.

(2) Harm would result in the continuation.

(3) The integrity of the process has been compromised.

G. Confidentiality:

1. CDRC:

a) Confidentiality of a Mediation:

(1) Must remain confidential except where required by law

(2) If the mediator or law has made exceptions then these must be discloses prior to an agreement to mediate.

(3) When publishing or making public without permission of the participants the mediator must render anonymous all identifying information.

b) Confidentiality within a Mediation:

(1) The mediator must discuss her policy regarding confidentiality for all individual communications with the participants.

(2) Shall not disclose information when the other participants request confidentiality.

c) Mediator Reporting:

(1) No mediator shall submit or threaten to submit any report, assessment, evaluation, recommendation or other finding concerning the mediation.
(a) Except where the parties expressly agree in writing.

(2) Mandatory Reporting:  Where required by the law the mediator shall only disclose whether the parties did or did not fully resolve their dispute unless expressly agree otherwise.

H. Competence:

1. CDRC:  

a) Measuring competence is based on training, experience and performance.  If asked the mediator should provide to all participants information regarding training, experience, performance, as well as any guidelines proposed for mediation.

b) A mediator should possess the skills, knowledge and ability to adapt to the context of the dispute, facilitate communication, assist the parties with developing options, and discuss alternative with the participants.

c) Self Evaluation:  the mediator should self-evaluate whether (a) is unable to render adequate services, or (b) cannot meet the participant’s reasonable expectations.  If either applies the mediator should decline engagement.

d) Continuing Education:  permissive whether the mediator should get more training.

I. Marketing and Compensation:

1. CDRC:

a) Marketing:  must be truthful and accurate in marketing and shall not promise nor guarantee results.

b) Compensation:

(1) Must disclose all fees, charges and costs,

(2) No contingent fees

(3) Entitled to reasonable compensation

(4) Encouraged to provide pro bono work

c) Gifts:

(1) A mediator must not solicit, accept, or exchange any fee, gift or favor of significant value with any participant for a reasonable time.
III. Inadmissibility/Confidentiality:
A. The California Evidence Code:

1. Section 1115:

(1)  (a)  “Mediation” means a process in which a neutral person or persons facilitate communication between disputants to assist them in reaching a mutually acceptable agreement.

(2) (b) “Mediator” means a neutral person who conducts a mediation.  “Mediator” includes any person designated by a mediator either to assist in the mediation or to communicate with the participants in preparation for a mediation.

(a) Broad Definition→ includes assistants/secretaries and covers intake.

(3) (c) “Mediation Consultation” means a communication between a person and a mediator for the purpose of initiating, considering, or reconvening a mediation or retaining a mediator.

2. Section 1118 – Oral Agreements:

a) Oral Agreements are not covered by the Evid. Code unless:
(1) They are recorded (a writing under § 250); and

(2) They satisfy the requirement of the section:

(a) Recorded in front of all the parties and the mediator; and 

(b) Parties express on the record that they agree to the terms recited; and

(c) They expressly state on the record that the agreement is enforceable or binding; and

(d) The recording is transcribed (written) and the writing is signed within 72 hours.

3. Section 1119:

a) (a)  No evidence of anything said, or any admission made for the purpose of, in the course of, or pursuant to, a mediation or a mediation consultation is admissible or subject to discovery.

(1) Disclosure shall not be compelled in any proceeding other than criminal in which testimony can be compelled.

(2) Note:  Mediation conversation and writing regarding criminal allegations or had in relation to criminal conduct is not covered.
(a) May be admissible, see Rinaker
b) (b)  No writing in prepared for the mediation shall be compelled for discovery.

c) Catchall Clause – (c):  All communications, negotiations, or settlement discussions by and between participants in the course of a mediation or consultation shall remain confidential.

4. Section 1120:

a) (a) Evidence that is otherwise admissible or subject to discovery is not inadmissible.

(1) Can’t use mediation to introduce evidence that is otherwise discoverable to render it inadmissible.

b) (b)  This does not make confidential:

(1) The admissibility of an agreement to mediate

(2) The effect of an agreement not to take a default or an agreement to extend the time within which to act or refrain from acting in a pending civil action.

(a) This provision is needed for fairness:  in cases of a UD where action is imminent, a renter could introduce statements made by a LL in mediation to extend the time.

(3) Disclosure of the mere fact that a mediator has served, is serving, will serve, or was contacted about serving as a mediator in a dispute.

(a) This section allows a mediator to reveal information to discuss conflict and potential conflict of interest, but it also mediators to sell and promote themselves.

(b) Mediator’s Promise:  a mediator can make an additional promise to the keep that information confidential.

5. Mandated Court Reports – Section 1121:

a) A mediator cannot submit reports; unless
(1) The report is mandated by court rule or law.

(2) The report can only say whether an agreement was reached; unless

(a) All parties expressly agree in writing or via §1118 orally.

b) Mediator Court Report are not confidential that are mandatory and only state whether an agreement was reached.

(1) All other report are confidential.

6. Communications and Writing that are not Confidential – Section 1120:

a) Communications or writings are admissible if either:

(1) If all parties, including the mediator, agree in writing to that it is admissible; or

(2) A mediation communication, document, or writing, prepared by or for some of the mediation participants, and those particular participants agree in writing that it is not confidential AND is does not reveal anything said or done in the mediation.

7. Admissibility of Written Settlement Agreements – Section 1123:

a) A written settlement agreement is not inadmissible if:

(1) It is signed by the parties; and 

(2) Any of the following:

(a) The agreement states that it is admissible or subject to discovery; or

(b) The agreement provides that it is enforceable or binding; or

(c) All parties express agreement in writing or orally under § 1118; or

(d) The agreement is used to show fraud, duress, or illegality that is relevant to an issue in dispute.

8. Oral Agreement’s Admissibility – Section 1124:

a) An oral agreement that is reduced under § 1118 to writing is admissible :

(1) Or an oral agreement under § 1118 that is missing language that parties intend is to be binding it will be admissible if the parties expressly agree in writing.

(2) Or an oral agreement under § 1118 that is missing language that parties intend is to be binding it will be admissible if is used to show fraud, duress, illegality that is relevant to an issue in dispute.

9. Ending the Mediation – Section 1125:

a) For the purposes of confidentiality under this chapter a mediation ends when:

(1) The parties execute a written settlement agreement that fully resolves the dispute; or 

(2) An oral agreement under § 1118 that fully resolves the dispute; or 

(3) A mediation statement that the mediation has ended (in writing)

(4) A party statement that the mediation has ended, given to all parties, in writing

(5) No communications between participants and the mediator for ten days.

(a) Note:  most mediator contract around this, and the CRC asks to waive it.

b) Partially Resolved Mediations End:

(1) There is partial resolution and a written settlement agreement; or 

(2) The same but oral under § 1118.

10. Fees and Costs – Section 1127:

a) If a party tries to compel a mediator to testify and the court rules that it is inadmissible then the compelling party must pay reasonable fees and costs.

11. Competency of a Mediator to Testify – § 703.5:

a) A mediator is incompetent to testify except:

(1) Give rise to contempt

(2) Constitutes a crime

(3) Subject of state bar investigation

B. California Case Law:

1. Compelling Mediator’s Testimony in Civil Proceedings – The Rinaker Balancing Test:
a) Rinaker v. Superior Court (Court of Appeals):

(1) Facts:  Rinaker, the mediator, mediated a civil harassment/TRO case between two boys accused of throwing rocks at Torres car.  After the mediation, the boys are charged with vandalism in a juvenile proceeding.  The boys wish to call Rinaker as a witness to testify that Torres said in mediation that “he did not see who threw the rocks” to impeach Torres’ testimony.

(2) Lower Court:  The superior court rules that juvenile proceeding are quasi-criminal because liberty is at stake, and thus § 1119 does not protect the confidentiality of the mediation.

(3) Issue:  Do the boy’s constitutional rights to confront their accusers (impeach) outweigh the public policy of protecting confidentiality in mediation? 

(4) Reasoning:

(a) Juvenile proceedings are civil in nature because a plain reading of the statutes says so.
(b) The court reasons that § 1119 does not bar Rinaker’s testimony where the statutory right to confidentiality and the public policy promoting settlement in mediation is outweighed by the constitutional right to effective impeachment.

(c) However, the court reasoned that protecting the confidentiality of the process requires that the judge conduct in camera hearings to determine the necessity of the mediator’s testimony.

b) The Rinaker 2-Part Test:

(1) Do constitutionally based claims outweigh the statutory privilege of § 1119?

(2) If so, then the court should conduct in camera hearing to determine if the testimony is necessary?

(a) Three-Pronged Necessity Test: 
(i) Is the mediator competent to testify about allegations or denials made?

(a) This requires that the mediator have knowledge relevant to the issue.
(ii) What is the probative value of the statements?

(a) This requires an examination of the circumstances in which the alleged statement is made.

(iii) Can the evidence sought be introduced without breaching the confidentiality of the mediation?

(a) The court may find that there is other evidence reasonably available and that in the interest of preserving confidentiality the testimony is not necessary.

c) Rinaker Expands Mediator Protection for Criminal Cases:

(1) Since § 1119 provides no protection in criminal cases, Rinaker could be used to argue that before any mediator is required to testify concerning a criminal matter the judge should conduct an in camera hearing and apply the three pronged necessity test.

2. Federal Application of Rinaker:
a) Olam v. Congress Mortgage Company (ND California):

(1) Facts:  Olam was suing CMC for violations of truth in lending act and pendant state law claims for breach of fiduciary duties.  Prior to trial the parties engaged in a mediation which resulted in a Memo of Understanding (MOU) signed by the parties and intended to be binding.  CMC/Δ sought to enforce this agreement and Π claimed it was the product of duress and diminished capacity.  Both parties expressly agreed to waive confidentiality, however the court pondered whether the mediator/Herman could assert his privilege under § 1119 or § 703.5 (the court determined they were repetitive).

(2) Issue:  Can a mediator assert his privilege of confidentiality where the other parties waive it and it is the most reliable means of testimony?  No

(3) Reasoning:  The court applied the Rinaker test, however they weighing the interests that would be threatened by ordering the mediator to testify versus the extent of harm that would result if testimony was not compelled.  The court labeled this a risk to value balancing. 

(4) Holding:  The court ruled that Herman’s testimony was the most reliable and probative evidence regarding the circumstances surround the MOU especially given that the participants waived their privilege the process would not be undermined.

(a) Note:  The court noted that in evaluative mediations the trustworthiness of statements and actions are more reliable given that they resemble a more adjudicative approach where rules of evidence are applied.

3. Mediator Reports – No Bad Faith Exception:
a) Foxgate Homeowners v. Bramalea California (CA S.C.):

(1) Facts:  Homeowners brought suit against Bramalea and it subcontractors in a construction defect case in Culver City.  The case management order included mediation to be conducted by Judge Smith.  Smith ordered a meeting between the parties and instructed them to bring their expert.  Π’s arrived with nine experts and Δ arrived late with no experts.  Smith submitted an extensive report to the Judge recommending sanctions and describing Δ’s bad faith participation.  The court granted Π’s motion for sanction of $30K.

(2) Court of Appeal:  The court of appeal created a nonstatutory exception to the confidentiality requirements.  The court described the exception as narrow, permitting a mediator or party to report to the court only information that is reasonably necessary to describe sanctionable conduct and place that conduct in context.  The court instructed the trial court to let in information that conformed to this standard.

(3) Reasoning:  The Supreme Court reasoned that creating a judicially crafted exception to confidentiality under § 1119 & 1121 is not necessary because they are clear and unambiguous, and furthermore, the legislative intent underlying these statutes is clear and would not lead to unacceptable consequences.  The court found Rinaker and Olam to be inapposite.
(4) Holding:  The Court held that no evidence from the mediation may be considered under § 1119 & 1121.

(5) Remedy:  Under § 1128 the remedy for violation of confidentiality is to be an irregularity of trial for the purposes of § 657 of the Code of Civ. Proc.  And any reference to mediation is grounds for vacating or modifying the decision in that proceeding, in whole or in part, and granting a new review of the issues, if the reference materially affected the substantial rights of the party requesting relief.

4. Expanding the Scope of Confidentiality – No Implied Waivers:
a) Eisendrath v. Rogers (Court of Appeal):
(1) Facts:  Eisendrath/Π and Roger/Δ entered into a mediation agreement declaring that Π was to pay Δ family support of $24,000 that was non-taxable and would be reduced to $14,000 if Δ remarried and she consented.  Δ remarried and Π filed motion to correct the agreement, claiming that he had the right to reduce the amount and that the support would be taxable.  Δ was willing to waive confidentiality and sought to depose the mediator and that Π had impliedly waived his rights by conduct amounting to consent when he raised a claim about the agreement.  Π sought to introduce communication between himself and his wife, outside the mediation and mediators presence, about the terms they agreed to.

(2) Lower Court:  The lower court found that Π had impliedly waived his confidentiality rights and ordered an in camera hearing to assess potential testimony from the mediator.
(3) Issues:

(a) Did Eisendrath impliedly waive his confidentially rights when he brought the claim?

(b) Can Eisendrath introduce communications between himself and his ex-wife that occurred prior to the end of  the mediation outside the mediator’s presence?

(c) Can the mediator testify in camera?

(4) Reasoning:  

(a) Issue 1:  The lower court erred in finding implied waiver because the waiver principles underlying § 910 are inapplicable because nothing in the legislative intent extends these principles to mediation confidentiality rights.  Furthermore, § 1122 provides for the exception to confidentiality under § 1119, and provides that express written consent is needed, and makes no mention of implied waiver.

(b) Issue 2:  Rogers is precluded from introducing communications regarding the agreement.  § 1119 and § 1121 operate together to render confidential any communication between participants that occur before the end of the mediation, outside the mediator’s presence that are materially related to the mediation.  Thus, these conversation are inadmissible absent express waives from all parties, including the mediator.
(i) Note:  The court states that some of the conversations may be admissible provided (1) they occurred after the mediation ended pursuant to § 1125 and (2) do not implicate confidential communications made prior to the end of the mediation under § 1126.  Thus, the trial court can inquire into these conversations that escape the confidentiality rules on these grounds.

(c) Issue 3:  The trial court erred in order an in camera hearing because under § 703.5 he is incompetent to testify unless the exception in Rinaker or Olam apply.  Here, the court finds that these exceptions are narrow and do not apply because in Rinaker a constitutional right was implicated and in Olam the testimony regarded a narrow issue related to competence of the participant.  Thus, applying the exception hear would authorize mediator testimony in virtually every dispute over a mediated agreement and gut § 703.5.

(5) Holding:  There was no implied waiver by Eisendrath, Eisendrath cannot admit evidence regarding the conversations prior to the end or mediation, and the mediator is not competent to testify.

5. Physical Evidence – Protecting § 1119(b) and the Expansive Definition of § 250:

a) Rojas v. L.A. Superior Court (CA S.C.):

(1) Facts:  An owner of an apartment complex sued contractors over construction defects related to mold in three of her Los Angeles apartment complexes.  The parties went to mediation and settled.  A few months later the tenants of the building sued the owner and contractors for concealing the mold problems. The tenants sought to compel production of certain documents, photos and other physical evidence.

(2) Appellate Court:

(a) Holding 1:  § 1119(b) is governed by the same principles that govern application of the work product doctrine.  Applying these principles they classified raw test data, photographs, and witness statements as non-derivative material that is not protected.

(b) Holding 2:   Material reflecting an attorney’s impressions, conclusions, opinions, or legal research is protected.

(c) Holding 3:  Derivative material, meaning compilations or amalgamations of factual information and attorney’s impression are qualifiedly protected.  Therefore, they are discoverable upon a showing of good cause.

(3)  Issue:  Is factual information, such as photos, witness statements, and raw test data, protected under § 1119 as writing under § 250?

(4) Reasoning:  While the appellate court was concerned that section § 1119 and § 1120 read together would allow parties to hide conceal information simply by introducing it in a mediation; the Court remedies this “dilemma.”  The Court finds that the definition of § 250 is broad and does include physical evidence, but it is only protected where under § 1120 it was prepared for or in course of mediation.  Thus, § 1120 is not surplusage, but rather it operates to prevent parties from using mediation as a pretext to shield material from disclosure.  The Court also found the lower court interpretation would render § 1119(b) useless, because it cover pure evidence as well, and the lower court only applied § 1119(a) when finding that only the substance of the mediation is fully protected.  However, under §1122(a)(2) certain physical evidence such as expert reports can introduced provided they were unilaterally prepared and they do not reveal anything about the mediation discussion.  

(5) Holding:  The Court held that the legislative intent behind § 1119(b) protected all types of writings, including photographs.  Thus, the protection of § 1119 is expansive and even derivative material is protected.
