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I. 
INTRODUCTION – OVERVIEW OF COURSE
A. 
Pre-Trial Procedure 



1. Plaintiff is aggrieved – options:




a. write a letter, talk it out.  If that doesn’t work,




b. file suit. 


2. Pre-Suit Filing Procedure



a. Often times, before filing, you may need to file a claim or notice




1. usu. against government





2. usu. rejected



3. Basics of Lawsuit




a. Where do we sue?  





1. federal court or state court






a. here: state court b/c this is CA Civ. Proc.




b. Which county do we sue in?




c. Is there personal jurisdiction?


4. Pleadings – Drafting a Complaint, Responding



a. Complaint gets other party’s attention



b. DEFAULT JUDGMENT if not responded to in 15 DAYS




c. P must serve notice of filing to ∆




1. CA’s service rules are DIFFERENT than federal rules




d. Response - ∆ can:





1. Demurrer – even if everything P’s says is true, there is NO C/A




2. Answer – admit or deny




3. Motion to Quash – contesting jurisdiction




4. Motion to Strike – parts of complaints are wrong 






a. scandalous wording, striking prayers (i.e. no punitive)





5. Motion for Judgment on the Pleadings




6. Motion to Transfer – change venue





7. Cross-complaint – seeking affirmative action v. P






a. MUST occur at this point.  Otherwise, waived






1. This is mandatory





8. Once responded (non-Answer), P will be given time to amend  






a. ∆ will eventually answer


5. Discovery

a. Definition: Statutorily-defined period to ask questions and get information from opposing party.
1. Opposing party will have to produce requesting docs. if rules followed




b. Different Ways to Obtain Information Through Discovery:





1. Request for Admissions 





2. Demand for Production of Documents 




3. Interrogatories 




4. Depositions





5. Medical Examinations (usu. for personal injury suits)





6. Demand to Expose Expert Witnesses to be Used at Trial




c. There are procedural objections allowed to certain discovery



d. Party may be able to compel discovery

6. Summary Judgment 

a. Occurs after discovery because now facts are known; Claims that there are NO triable issues of material fact.



7. Dismissal, if any


8. Settlements



9. Arbitration

II.
SOURCES OF CALIFORNIA LAW


A. Hierarchy of Rules 


1. CA Constitution (also US Constitution)




a. gives power to legislature to pass statutes



2. Statutes from CA Legislature



a. CCP (California Code of Civil Procedure)




b. Government Code




c. Civil Code



3. CA Rules of Court




a. Judicial Council est. these rules and often govern pre-trial procedure




a. ex: how to remove an attorney mid-trial




b. Statutes always win in times of conflict



c. Give authority to local courts to formulate own rules 

d. Purpose: to clarify and augment the more general provisions of the CCP and other CA codes.



4. Local Rules 




a. Rules made by particular judges from counties


5. Local local Rules




a. Each judge has own idiosyncrasies


B. CA Rules of Court Governing Publication of Appellate Opinions is Valid

1. RULE: CRC 979(b) - Appellate Opinions are only published upon majority vote of court .

2. Schmier v. Supreme Ct. of CA
a. FACTS: Person wanted to challenge rule stating that not all opinions must be published
b. RULE: Appellate decisions do NOT have to be published in CA; Court of Appeal judges vote on it.




1. note:  published cases can be de-published by CA Supreme Court





2. purpose: consistency of common law & judicial economy 




c. COURT: NO!  There are good reasons to not require publication
d. NOTE: Federal courts have unpublished opinions BUT parties can now cite to these case.  In CA, you can NOT cite to unpublished cases


C. CA Rules of Court MUST be consistent with CA statutes (i.e. CCP and CA Constitution) 

Trans-Action Commercial Investors, Inc v. Jelinek (1997) 
1. FACTS: Lawyer being sanctioned b/c lawyer mentioned acts in opening statement that were thrown out during “in limine" hearings. Judge declares mistrial.  Lawyer ordered to pay based on CRC 227 – as sanction for causing mistrial.  Lawyer challenged the sanctions based on CRC as inconsistent with CA stautes (CCP §§128.5, 177.5, et al).
2. COURT: CRC 227 is INVALID b/c it doesn’t conform with the statutory conditions for an award of atty’s fees as sanctions.  It conflicts with legislative intent manifested in sanctions statutes…and is inconsistent with limits and conditions provided in those statutes.

3. RESULT: CRC 227 has been amended to permit sanctions only after notice and an opportunity to be heard. 

D. Secondary Authority


1. Witkin of CA Procedure


2. Rutter 
III.
CASE MANAGEMENT SYSTEM

A. 1986 – Trial Delay Reduction Act (AKA Fast Track Litigation)


1. Set restrictions on delays associated with CA procedure


2. Pushes cases fast


3. NO prejudgment interest in CA

a. Under old system, ∆s could delay trial, keep potential recovery and gain interest on that money -  i.e. making money back that they lose before trial


4. Prevents inflation

a. A relief of $100,000 now is not worth as much as it will be in 5-10 years when old cases were decided under old system.


B. 1991 Fast Track Program (CRC 209(b) sets specific rules, Gov’t Code sets guidelines)


1. All trial courts expected to process civil cases so that:




a. Unlimited Civil Cases:





a. 75% are disposed of within 12 months after filing





b. 85% are disposed of within 18 months after filing





c. 100% are disposed of within 24 months after filing




b. Limited Civil Cases:





a. 90% are disposed of within 12 months after filing





b. 98% are disposed of within 18 months after filing





c. 100% are disposed of within 24 months after filing

c. NOTE: NO Doomsday Sanctions Allowed – Can’t eliminate entire case b/c deadlines not met.



2. Judges held accountable if they don’t move along caseload



a. Los Angeles – independent calendaring
1. Cases are assigned to a judge and keep judge through different parts of case



b. Others – master calendaring 




1. Different judges for different parts of cases



3. Result of Fast Track



a. push trials to arbitration



b. fewer continuances granted




c. sanctions are available




d. shorter time periods to file




e. encourage settlements


C. Filing Periods – Government Code §§ 68600 et seq.
1. Case Management – Judges 

a. Govt § 68607 – Judge’s responsibility to actively manage cases and comply with time limits




b. Presiding Judge (PJ) leans on judges; Judicial Council governs PJs
2. Basic Time Periods – Govt § 68616  – Can’t be altered!




a. 60 Days (after filing) to give service of complaint 
1. Unless it could not be reasonably achieved, upon showing of due diligence 




b. 30 Days (after service of complaint) for ∆ to file responsive pleadings




1. Parties can stipulate to an additional 15 days.



c. 30 Days (after service of first responsive pleadings) for status conference




1. Total: 120 Days from filing complaint

2. Note: a challenge to jurisdiction can occur before this period
3. LA County Rules - 180 days (from filing) for status conference


a. i.e. must be 60 days after service of responsive pleadings



d. 210 Days (after filing of complaint) for judge to assign case to arbitration



e. LA County Superior Court Rules – Case Management Conferences
1. 30 Days (before status conference), parties must meet and confer
2. 15 Days (before status conference), P must produce case management statement 
a. Informs the court of discovery accomplished, other claims, legal issues, when you want to go to trial, whether you want a jury trial 
3. 5 Days (before final status conference) – Must show up with exhibits (numbered), witness list, jury instructions, motions in limine

IV. 
FILING LITIGATION 

A. Filing a “Claim”, if necessary


1. Depending on the ∆ (usu. gov’t), P MUST make a claim before filing lawsuit
2. Purpose – (1) saves gov’t money; (2) sovereign immunity (whether gov’t can throw away suit – certain claims can NOT be made against gov’t w/ exceptions), (3) Notice
3. Note: gov’t ALWAYS denies suit

4. Claim Procedure:

a. Must present claim – Gov’t Code § 911.2
1. Time limit: MUST present claim NO LATER THAN 6 MONTHS after accrual of cause of action for personal/property/crop injury or death
a. “accrual of cause of action” – when the bad event occurred (sometimes may be when discovered) – starts S/L for filing
b. NOTE: For other causes of action, claim MUST be filed NO LATER THAN 1 YEAR AFTER ACCRUAL 




2. Note: Regular statute of limitations do NOT apply



b. Gov’t MUST reject or accept claim within 45 DAYS (Gov’t §912.4)




c. If rejected, P can file suit (Gov’t § 945.6)





1. P MUST file suit WITHIN 6 MONTHS of rejection 
d. Note: P MUST file suit WITHIN 2 YEARS of accrual of cause of action if gov’t does NOT respond to claim 


5. Late Claims



a. If a claim is late & rejected, P can file for permission to file late based on:





1. excusable neglect – affidavit to say what happens





2. government usually accepts 





3. If gov’t refuses, P can usually win challenge in court


B. If ∆ is a decedent (Estate in probate or administration)


1. Probate Code demands P:



a. File a “creditor’s claim” in probate proceeding before filing suit

b. Limit: 4 Months after executor is appointed OR 60 Days after notice from creditor

c. If you don’t know ∆ is dead, S/L is 1 YEAR from date of accrual of C/A to file “creditor’s claim”

C. If ∆ is a Doctor or Hospital (Med. Malpractice)
1.  Requirement that plaintiffs give a 90-day warning of an impending claim to the practitioner or hospital so that they have a chance to settle the claim out of court
a. MICRA - Medical Injury Compensation Reform Act
2. Failure to give proper notice does NOT affect validity of claim, but subjects attorney to discipline under State Bar

D. Other Cases Requiring Pre-Filing Action


1. Suing on Demand for Promissory Note – must request payment 


2. Rescission of Contract – must make demand to rescind and allege in the complaint

3. Breach of Warranty – notify seller of Breach and give breacher reasonable time to respond
4. Defamation – Must demand for retraction

5. Malpractice against professionals – Need certificate of merit from expert in that field indicating that malpractice was indeed committed


E. Moral – ALWAYS CHECK CODE BEFORE FILING SUIT

V.
JURISDICTION

A. Question: Does a CA Court have jurisdiction over the case?
B. Personal Jurisdiction

1. Suing Resident Defendants 



a. No jurisdiction issue


b. court has personal jurisdiction


2. To obtain jurisdiction, P MUST: 



a. have constitutionally sufficient basis for jurisdiction; AND



b. serve ∆ properly


3. Long Arm Statutes

a. CCP § 410.10 – CA may exercise jurisdiction on any basis within the limits of due process (i.e. that basis does NOT conflict with the Constitution) 


4. Ways of Acquiring Personal Jurisdiction 



a. physical presence in state – (gotcha jurisdiction) 

b. domiciled in state – place you intend to have your permanent home





1. factually based – time spent there, registered to vote, etc.

c. consent to jurisdiction in contract – as long as not adhesion contract
d. minimum contacts between ∆ and forum state

e. ∆ makes general appearance in court/lawsuit


1. ∆ wants to avoid this!  


2. ways to make general appearance:
a. file responsive pleadings without reserving right to challenge jurisdiction 

b. file responsive pleadings without challenging jurisdiction

c. initiating discovery without objecting to it.



5. Challenging Personal Jurisdiction (or service of process)
a. Motion to Quash (CCP § 418.10) – Must be filed on or before the last day of his time to plead
b. ∆ can make a motion to quash simultaneously with an answer, demurrer, or motion to strike.

c. If denied, ∆ has 15 Days to file responsive pleadings


C. Subject Matter Jurisdiction


1. CA Court has subject matter jurisdiction over everything EXCEPT: 




a. cases with exclusive federal court jurisdiction 



2. Until 1998, CA had 2 kinds of lower courts (superior and municipal)

a. CA Constitution was amended to permit counties to merge the court into a single superior court

b. No more subject matter jurisdiction on this issue


1. BUT, did not eliminate “amount in controversy” issue



3. Classifying Cases




a. Unlimited Civil Case: Case where P seeks more than (>) $25,000 CCP § 88
b. Limited Civil Cases: Cases where P seeks equal to or less than (<) $25,000. CCP § 85



c. Different Rules (but same judges) for these Cases




1. Limited Cases 

a. P can NOT recover more than $25,000.

b. Attributes: Cases move quicker, limited discovery, shorter trials, no arbitration 




2. Determining which Type:





a. Initially, complaint determines which type of case, BUT

b. ∆ or court can RE-CLASSIFY the case if there is no likelihood P will obtain > $25,000. “virtually unobtainable”

1. See below for more ways to reclassify

c. How to Classify

1. P can NOT count (as part of $25K):



a. attorney’s fees (contractual or statutory)



b. cost of suit



c. interest on promissory note 


2. Aggregating 

a. When there is 1 P and 1 ∆, all of P’s claims are aggregated

b. When there are 2 or more Ps, claims will NOT be aggregated UNLESS,  

1. they have suffered an indivisible injury or harm


a. same transaction or occurrence
3. Strategy
a. P can waive excess of $25,000 recovery to get into limited civil cases and use benefits– there is no arbitration allowed.
b. P may want to try for unlimited case b/c ∆ is more likely to settle (cost of suit is higher and more complicated)  

c. If ∆ cross-complains in a limited civil case for more than $25000, he can request a re-classification of case.

VI. 
VENUE

A. Definition:  County where case is heard


B. CA Counties: CA has 58 counties, each with a superior court


1. Judges on look-out for incorrect venue b/c of fast track

2. Rules decide which county case will be heard


C. Reason for statutes: To prevent P from dragging ∆ to a remote part of state for case



a. Venue determines jury pool and ultimate recovery 


b. Venue determines travel time


D. Waiver – Venue may be waived if ∆ does NOT object
E. Determining Venue  


1. Classify action – what are we suing for?



a. local action (CCP § 392) – action involving real property 





1. ex: action to foreclose mortgage; quiet title (NOT Br/K damages)





2. Venue is proper where property is located




b. transitory – action where events giving rise to C/A might have taken place
1. ex: personal injury, death, personal property damage, med mal; anything not involving real property

2. CCP § 395 – Venue is always proper in the county where ANY ∆ resides



c. Breach of Contract: P can sue: 





1. where ∆ resides, OR





2. where the contract in fact was entered into, OR






a. Note: this is where last signing occurs





3. where the contract is to be performed, if specified in writing





a. i.e. “this contract is to be performed in LA”






b. If contract says nothing, then NO alternative venue






F. Practice Problem A (CCP § 395):

1. On a foggy night in Kern County, P, ∆1, ∆2, ∆3 were involved in a multi-car rear end collision accident. P wished to sue ∆1, ∆2, ∆3 for personal injuries.

1. P resides in LA County


2. ∆1 resides in SB County


3. ∆2 resides in Riverside County


4. ∆3 resides in Humboldt County

a. Question 1: Where is venue initially proper?


1. SB, Riverside, Humboldt (where ∆s reside)



b. Question 2: Where is venue proper if P was suing doe property damage to his car?



2. Kern County or where ∆s reside


c. Question 3: If ∆1, ∆2, ∆3 were all tourists from AZ, where would venue be proper?




3. Venue is proper in any county
2. P wishes to sue ∆ for breach of contract to sell widgets.  P’s plant is in Riverside County. ∆ is an individual who resides in San Diego.  P lives in Ventura. The contract was negotiated in Los Angeles and P signed it there.  ∆ took the contract with him on his drive back to San Diego.  He stopped for coffee at his brother’s house in Orange County, signed the contract there, and mailed it back to P from the Orange County Post Office.



a. Question 1: Where is venue initially proper?



1. San Diego



b. Question 2: Is venue proper in: 



Ventura County? NO




Los Angeles County? NO




San Diego County? YES (∆ resides there)




Orange County? YES (contract signed there)




Riverside County? NO



c. Question 3: What if ∆ was a corporate ∆ with its principal office in San Diego County? 
1. CCP §395.5 – A corporation or association may be sued in the county the (1) contract is made OR (2) is to be performed, OR (3) where the obligation or liability arises OR (4) the breach occurs OR (5) in the county where the principal place of business of such corporation is situated 
2. Here, the trial could be in San Diego County or Orange County, or where place of performance is (note: no writing requirement)
3. P and ∆ were in a car accident in Kern County.  After the accident, ∆ called P terrible names in front of a crowd of on-lookers.  P wishes to sue ∆ for property damage to his car and slader.  P resides in LA; ∆ resides in Riverside County.



a. Question 1: Where is venue initially proper?




1. RULE: Venue MUST be proper on ALL causes of action!
a. policy: Otherwise, sneaky lawyers would throw in fake C/A’s so they could manipulate venue

b. HERE: Only Riverside County (where ∆ resides)

2. If only suing for property damage, P could sue in Riverside or Kern
3. If only suing for slander, P could sue in Riverside (where ∆ resides)


a. this is case for most lawsuits 

4. Assume in Problem c. that ∆ was on company business for X Corp. which has its principal place of business in Ventura County 



a. Question 1: Where is venue initially proper if P sues X Corp?




1. Riverside, Kern, Ventura





a. where ∆ resides, where liability incurred, principal place of business



b. Question 2: Where is venue proper if P sues X Corp and ∆?

1. RULE: When suing an individual and a corporation, the more restrictive requirements apply, BUT you can count the corporation as residing somewhere (i.e. principal place of business)
2. HERE: P could only sue in Riverside or Ventura County


G. Changing Venue



1. CCP § 397 - Contest Venue with Motion to Transfer
a. Both parties can make this motion
b. CCP § 397 – Change of place of trial; grounds
1. “wrong court grounds” – when the court designated in the complaint is NOT the proper court.


a. this is mandatory

2. reason to believe no impartial trial can not be had there

3. when convenience of witnesses and ends of justice would be promoted by the change


4. when from any cause there is no judge of the court qualified to act

c. CCP § 396(b) – Motion to Transfer 

1. Motion MUST be made BEFORE Answer!


a. this way, court only considers venue, nothing else.

2. In its discretion, Court may order “the payment to the prevailing party of reasonable expenses and attorney’s fees”


a. policy: punishing party who messes up a clear rule


2. Moving Venue

a. If P gets venue wrong and ∆’s motion to transfer is granted, where is case moved to?


1. CCP § 398 - Transfer


a. Where the parties agree OR, if the don’t agree: 



1. ∆ may choose venue


H. Time for Defendant to Answer If Motion is Denied


1. If motion to transfer is denied, ∆ must answer the complaint.  




a. CCP § 397 does NOT help
b. CRC 326 – If denied, ∆ has 30 calendar days to move to strike, demur, or otherwise plead if ∆ has not previously filed a response.

1. If granted, prevailing party will have 30 calendar days from date the receiving court mails notice of receipt of the case and its new case number
VII. 
SERVICE OF PROCESS

A. Serving Complaint on Defendant 


1. Due Process requires service of process




a. it is notice that action has been filed




b. CA- need service for court to obtain jurisdiction over ∆.



2. CA Requirements for Service (MORE STRICT THAN FED RULES)




a. In CA, P can NOT send complaint via registered mail




b. All ∆s MUST be personally served.





1. EXCEPT, through:





a. stipulation; OR





b. general appearance (i.e. making motion, showing up)

3. TIME: 60 Days (after filing) to give service of complaint 

a. Unless it could not be reasonably achieved, upon showing of due diligence 



4.. Requirements of Notice (CCP § 412.20)




1.  Title of Court 




2. Names of Parties





3. Notice for ∆ to file response within 30 days





4. Default will be given if no response





5. Statement – “You may seek advice off attorney . . .”
6. Introductory Legend, in bold: “Notice! You have been sued. The court may decide against you without your being heard unless you respond within 30 days. Read Information below”

7. A summons in a form approved by the Judicial Council complies with this statute and may be used.



d. Under CRC 983.9 – P can type up his own form – but strict requirements




1. No one does this…everyone uses form.



5. Actually Serving – How do you serve?



a. Each ∆ must be served – there’s different process depending on person




1. CCP § 416.70 – Serving person with guardians or conservators 





a. you can serve that guardian or conservator




2. CCP § 416.60 – Serving minors

a. you can serve parent, guardian, conservator, etc, or if no one can be found with reasonable diligence, any other person in care or the minor if he is at least 12.





3. CCP § 416.50 – Serving a public entity (i.e. government dept, etc.)





a. you can serve clerk, president, secretary, or other head





4. CCP §416.10 – Serving Corporations 





a. you can serve agent for service of process, OR






b. Pres, VP, Secretary or Asst. Secretary, Treasurer, GM

c. If server tries to appropriately serve corporate ∆, but ∆ refuses and locks doors, server can notify and leave copy of summons on floor




b. P may want to try to have ∆’s attorney agree to accept service by mail




1. According to CCP § 415.30
2. If ∆ agrees, then does not respond within 20 days, ∆ may be responsible for costs.


a. ∆ does NOT have to agree to this. If ∆ refuses, P must try to serve the normal way – personal service.





3. NOTE: This is NOT service by mail



c. Personally Serving  




1. P MUST try to personally serve ∆ FIRST! use reasonable diligence





a. P can serve any time, day or night





b. No reasonable diligence req. on entities, only individuals

1. P can try substituted service on entities immediately, but not on individuals





2. There must be a physical transfer for service
a. Server can NOT leave summons in mail or under door

b. ∆ can not lock himself in car – If so, server may notify ∆ and put papers under the windshield wipers

c. Someone can not deny service by moving away without consenting to taking the document in hand (when server is close) – CLOSE PROXIMITY IS LEGITIMATE

d. If server tries to appropriately serve corporate ∆, but ∆ refuses and locks doors, server can notify and leave copy of summons on floor
e. Showing up at house, yelling through mailbox and dropping of summons is NOT legitimate

 



3. Finding the Defendant for Personal Service
a. CA – Server should try at least 3 times (different times and different places) 

b. Federal Ct – P can serve by mail first




d. Substituted Service
1. After reasonably trying and failing to serve ∆ personally, server can do substituted service under CCP § 415.20





a. CCP § 415.20(b) – Individual 






1. leave at dwelling, OR






2. usual place of business, OR






3. mailing address (NOT PO Box), OR






4. usual place of abode

b. MUST leave it with a competent member of the household or in charge of business over 18 years old 
c. MUST tell person what the contents are…

d. MUST also mail a copy  at the place summons was left

e. Service deemed complete 10 days after mailing




2. Cases:






a. Espindola v. Nunez (1988)

1. FACTS: Server went to ∆’s house 3 times.  On fourth time, server served wife and left summons for husband.  H challenged service
2. COURT: This is OK





b. Evartt v. Superior Court (1979)

1. FACTS: P served housekeeper b/c ∆ was no there – he was on vacation and b/c P waited until last week possible to serve.  
2. COURT: This is NOT reasonable diligence. P had 3 years to do this(S/L) and waited too long


a. NOTE: Now, P only has 60 days to serve




e. Service by Publication (CCP § 415.50)
1. If P can NOT find ∆ with reasonable diligence (no personal or substituted service), then P can serve through publication 

a. Requirements:

1. NEED court order on motion proving attempts at reasonably diligent service

2. MUST be published in MAJOR NEWSPAPER, in the state where ∆ resides

a. Once a week for 4 weeks and deemed served on last day of publication.






b. Usually, this ends up in default judgment



f. Serving a Corporation




1. CCP § 416.10 

2. MUST serve: Pres or head, VP, Sec., Asst. Sec, Treasurer or Asst. Treasurer, GM or other person authorized to receive service of process (registered agent)
3. No reasonable diligence to personally serve these people






a. GO right to substituted service

VIII.
PARTIES IN INTEREST

A. Plaintiff – Anyone living or considered a person


1. persons – corporations, individuals



2. real parties in interest – person who has standing to sue under state law




a. this is a requirement

1. ex: If I was subject to contract breach, Prof. Roberts could NOT enforce the breach b/c she did NOT suffer the harm.




b. If a non-RPI sues





1. ∆ challenges suit through demurrer (or raise in Answer or SumJud)


B. Plaintiffs MUST have capacity to sue


1. Minors – can NOT be Plaintiffs or ∆s



a. minors must sue through “guardian ad litem”





1. i.e. guardian for purposes of this litigation





2. usually parents petition for this position





3. Guardian ad litem hires attorney




b. settlements must be approved by court.




c. Minor can attempt to have judgment voided when they come of age.



2. Someone under conservatorship




a. through mental or physical incapacity 



3. Suspended corporations




a. i.e. didn’t pay state dues to state


C. ∆ must challenge lack of capacity through a demurrer


1. If ∆ doesn’t challenge it, it is WAIVED!

IX.
JOINDER OF PARTIES

A. Compulsory Joinder (CCP §389)
1. Definition: Persons who have to become parties to the action (i.e. MUST be in lawsuit) 
2. Origin: Situations where absence of person might result in substantial prejudice to the parties or others before the court

3. COURT: Looks at factors – basically a balancing test

4. Examples: (a) respondeat superior cases, (2) partnership cases – need all partners

B. Permissive Joinder (CCP § 378, 379)


1. Definition: All persons who may join the suit as Ps or ∆s


2. Plaintiffs : CCP § 378 – “all persons may join in one action as plaintiffs if”:



a. the relief arises out of the same transaction or occurrence AND



there is at least one common question of law and fact b/t all Plaintiffs; OR

b. they have a “claim or right adverse to the ∆ in the property or controversy which is the subject of the action”


3. HANDOUT B
Sally Jones, age 12, was riding a bike when Bob Flash, age 19, hit her in the intersection.  Sally was seriously injured.  The bike was owned by Sally’s friend, Penny Purse, age 13.  Sally’s mother was following Sally in a car.  When the accident occurred, Sally’s mother hit her head on the steering wheel and also suffered emotional distress.

Bob said he only got into an accident b/c the highway patrol suddenly pulled out into the street making Bob swerve.  He then hit a pothole and lost control.  He tried to slam on the breaks, but they failed.  

Bob was not speeding but delivering a package to a customer for his father’s business. The business is a partnership owned by Fred Flash and Oscar Orwell. Bob works for the drug store part-time.  The car Bob was driving is owned and registered to Bob’s older brother, Norman Flash.

a. WHO ARE THE POTENTIAL PLAINTIFFS AND DEFENDANTS?

1. Sally – personal injuries (but incapacity so need guardian ad litem)


a. parents will be guardians


2. Sally’s mother – NIED, physical injuries



a. proper joinder in suit?



1. YES – arose out of same event (the accident) AND




there is a common question – who is at fault?


3. Penny Purse – property damage to bike



a. proper joinder in suit?



1. YES - arose out of same event (the accident) AND




there is a common question – who is at fault?


4. Bob – personal injury against state


a. proper joinder in suit?




1. YES - arose out of same event (the accident) AND




there is a common question – who is at fault?


5. Sally’s dad – loss of consortium 



a. proper joinder in suit?




1. YES - arose out of same event (the accident) AND




there is a common question – who is at fault?





6. Bob’s Brother – property damage to car



a. proper joinder in suit?




1. YES - arose out of same event (the accident) AND




there is a common question – who is at fault?





1. Bob – negligence, NIED, property damage





2. Drugstore (partnership) – respondeat superior





3. City of Bakersfield – negligence for not fixing pothole






a. NOTE: Need claim before suing





4. Norman – registered owner of car






a. secondary liability 





5. State of California, Highway Patrol






a. NOTE: Need claim before suing





6. Ford – products liability 

7. Dealership – maybe brakes were repaired negligently or car sold as lemon




b. Joinder of Unrelated Claims (CCP § 427.10)





1. Sally’s mother drives a crappy Ford Fairmont.  



2. Sally’s mom, while suing Ford from first claim, can sue Ford for an unrelated claim of Ford Fairmont defects


a. i.e. bootstrapping unrelated claims against parties
3. Need proper joinder of party for first claim before attaching an unrelated claim.

4. Defendants : CCP § 379 – “all persons may be joined in one action as ∆s if there is asserted against them”:


a. any right to relief arising out of the same transaction, occurrence, AND


there is at least one common question of law or fact b/t all ∆s; OR 

b. a claim or right adverse to the ∆ in the property or controversy which is the subject of the action 



5. Eliminating Potential Plaintiffs and Defendants

a. Think of complicating issues





1. who will complicate the lawsuit?






a. i.e be distracting to jury




b. Think about cost





1. more expensive to bring additional suits





2. more Ps could mean you could pool resources for one attorney




c. Think about diversity





1. Can prevent diversity by having Ps or ∆s from the same state





2. Can create diversity by adding Ps or ∆s from diff. states




d. Think about strength of case





1. a weaker claim can negatively affect the stronger claim.

e. Think about settlement money – more Ps equal, less recovery (split pot)


f. Think about which ∆s have money and which don’t 
f. Problem B – Joining Plaintiffs





1. keep: Sally, mom, 





2. eliminate: Bob, Sally’s friend, mom’s claim for NIED, Dad

6. Effect of Multiple Defendants



a. You don’t get more recovery from ∆s by having more of them





1. economic losses






a. If Sally is injured for $500K, she will only get this 






b. Issue: Are your ∆s solvent (enough $ to pay)?







1. if yes, no problem







2. if no, then there is something to think about.








a. who do you want to sue?









1. want to find solvent ∆s





2. pain and suffering






a. NO more joint and several liability 




b. More ∆s you have may affect settlement potential





1. two ways






a. some will pay to make case go away (settle easy)

b. some will fight forever and never settle (have huge resources and don’t want to look like easy targets)




c. ∆s have effect on venue





1. depends where ∆s are from (join ∆ - have suit in certain county)




d. Opens up different items of damages under different C/A

a. i.e. no punitive for personal injury, BUT 
yes punitive damage for products liability 

7. Suing in One Case or Multiple Cases?

a. In favor of one case


1. cost – it is more expensive to sue in multiple cases





2. ∆s blaming each other






a. subset – if  one ∆ is missing, ∆s may all point to him


b. Against one case, go for multiple cases


1. different ∆s and claims have different avg. time to resolution



a. products liability cases take a LONG TIME



2. don’t want to overload jury with too many issues




a. subset – tangential claims (unrelated claims) confuse jury

3. Any sympathetic ∆ could bleed through entire case

X.
COMPLAINTS (TYPE 1 of Pleadings)


A. CA is a code pleading state- strict pleading requirements, AKA “fact pleading”
1. P must plead ultimate facts, for each element, for each alleged theory of liability, in order to present a valid prima facie cause of action (“ultimate facts”)


2. Federal court is a notice pleading – easy and sympathetic (FRCP 8(a)(2))
a. “short and plain statement of the claim showing the pleaser is entitled to relief”

B. GENERAL (CCP §425.10)
– a complaint shall contain both of the following:
1. “a statement of facts constituting the cause of action, in ordinary and concise language”


a. CAUSE OF ACTION:

1. Definition: Breach or invasion of a primary right of P (i.e. there is only 1 type of harm that gives rise to all the claims.
a. type of harm – ex: harm to economic interest, property interest, personal interest.

b. All legal theories in one cause of action must be brought in the same lawsuit





2. Legal theories are often called “causes of action” but this is wrong!





a. BUT, deal with it.





3. HANDOUT C
You client Sam wanted to buy a house so he consulted Broker.  Broker said he knew just the perfect house.  He showed it to Sam and said that based on his knowledge and experience the house was worth every penny of the $200,000 asking price.  Sam purchased the house and after escrow closed the seller went to Argentina.  One month later Sam’s new house began to sink.  He discovered it was built on a swamp and it was virtually worthless.  Sam later found out that most brokers in the area knew this.  It turned out that the seller is Broker’s brother-in-law.  Sam wants his $200,000 back.  The seller is gone, so you sue the Broker. 
a. Question 1: What are the different legal theories you can assert?
1. intentional fraud or misrepresentation –  ∆ knew it was false , made it anyway intending that the P adopt it.
a. P can get punitive dam.

2. negligence – breached duty of reasonable broker








a. no punitive dam

3. Br/Fiduiciary duty – to look out for client’s best interest

4. Negligent misrepresentation - ∆ knew or should have know and neg. said wrong thing

5. Br/K – depending on K signed

6. Br/Implied K (if no written K)
b. Question 2: How many causes of action are there?

1. ONE cause of action – only one type of harm gave rise to all these claims




b. STATEMENT OF FACTS





1. This is where legal theories are set down in complaint

2. When drafting a complaint, you must draft it well enough that it won’t fall by virtue of general demurrer

2. “a demand for judgment for the relief to which the pleader claims to be entitled.  If the recovery of money or damages is demanded, the amount demanded shall be stated”



a. P must state what he wishes – money, injunctive relief, etc.



b. BUT, there is an exception (CCP § 425.10(b))
1. “notwithstanding (a), where an action is brought to recover actual or punitive damages for personal injury or wrongful death, the amount demanded shall NOT be stated [in the complaint]”
2. In such case, a separate demand for judgment shall be served on ∆ indicating the amount demanded (CCP§ 425.11)


a.P has 15 days to serve this upon request from ∆.

b. If ∆ doesn’t request, P must serve SOD before default awarded




c. Schwab v. Rondel Homes (1991)

1. RULE: Complaint shouldn’t state amount being sought b/c adverse publicity would somehow hurt the doctor, hospital or who is sued 

a. Rationale: Stating the amount of damage could actually damage ∆ b/c complaints are public record.






b. Thus, § 425.11 was added to CA statutes

2. ISSUE: Default judgment and court had to decide if they could award total amount to P.

3. COURT: Judgment set aside b/c statement requesting damages wasn’t filed

4. DISSENT: 425.10, 425.11 are stupid. Creates more paperwork






a. what sort of adverse publicity really comes out of this??

5. RESULTT: Demand for judgment limits what you can get for default 


a. NOTE. If suing for PI or wrongful death, can’t be stated 

in complaint but need be a separate sheet.






b. BUT, what is constitutes “personal injury”?

1. here: IIED is personal injury.



3. Bockrath v. Aldrich Chemical (1999)

a. FACTS: P trying to plead that exposure to ∆’s chemicals caused cancer. P doesn’t know which chemicals caused what, but all hurt somehow.

1. ∆ demurred b/c causation problem

b. TC:  Demurrer sustained w/o leave to amend




c. CACA – Judg/Aff

d. CASC – Judg/Rev: TC was correct but P should be given leave to amend.

1. SC gives guidance to plead causation





2. P’s should plead facts to prove causation element of C/A.





a. How the conduct caused or contributed to the injury



4. Committee on Children’s Television, Inc. v. General Foods Corp (1983)
a. FACTS: Class action case brought on behalf of individual and organizations charging ∆s with fraudulent, misleading, and deceptive advertising in the marketing g o sugared breakfast cereals.  Claims are based on Consumer Protection Statutes, Fraud, and Breach of Warranty
1. On Fourth Amended Complaint – meaning that 3 demurrers had been sustained with leave to amend, TC Judge sustains demurrer w/o leave. 
b. CACA: JUDG/AFFIRM – No leave to amend
1. Problem: ∆ wanted specifics & ultimate facts
a. which ads, what day, what it said, who relied on it. 

b. P: There were too many to recount, it is an overall scheme




c. COURT: JUDG/REV, leave to amend granted
1. It is easier for P to plead under Consumer Protection Statutes – you can plead more generally – to require P to plead specifically would be crazy.
a. policy: want to encourage such action


1. also based on practicality, cost and difficulty 

 



2. Problem with Fraud C/As






a. Fraud usually requires “particularity in pleading”







1. BUT, here, this is too much – impractical 

a. Accommodation b/c usu. you must plead specifically but here that is unrealistic

2. Less specific pleading is OK when ∆s have all the facts 












a. Court wants representative sample of facts, etc.




3. Court refers to Witkin

a. look for elements of fraud/deceit pleading

1. then how to plead each one

a. ex: plead each misrepresentation verbatim

b. ex: plead falsity by setting forth true facts

C. Three Places where a Complaint is Subject to a Demurrer



1. No such C/A (really, legal theory) exists in the world




a. i.e Disrespect does NOT exist as a legal theory




b. No matter how it is pleaded, it is not a cognizable legal theory



2. There is such a C/A, but not on these facts

a. CCTI v. Gen Foods: P used a proper cause of action but did have enough facts to get past demurrer (see below)



3. There is such a C/A, P may be able to fit within it, but P didn’t plead it properly




a. It can be fixed by knowing how to plead





1. Courts usually give leave to amend



b. CA requires certain pleading





1. NOT federal notice pleading; there are specific ways to plead 
D. Drafting a Complaint



1. P MUST know substantive law




a. able to code P’s facts into legal theories





1. ex: negligence (must research elements and see if facts fit)

b. in complaint, P must plead facts to prove each element constituting the cause of action



2. In CALIFORNIA, P must plead ultimate facts (not evidentiary or conclusory)




a. evidentiary facts are too detailed and conclusions of law are too general 



b. Example: Auto Accident and want to plead what ∆ did wrong

1. correct: ∆ drove while under influence of alcohol

2. wrong: ∆ drove after drinking ten beers 

a. improper evidentiary fact

3. wrong: ∆ drove in violation of CA Veh. Code 23101 

a. improper conclusionary facts

1. needed only in Memo of Ps and As 



3. The Actual Complaint (CRC 201)



a. Contains requirements for the complaint
1. ex: recycled paper, size of paper, print color, line spacing and numbering, page numbering and hole punching, format of first page..  

4. Pleading Consistently – Can’t have inconsistent remedies (or theory affirming and another voiding K)

E. Pleading on Information and Belief (CCP § 431.30(e))


1. Definition: Pleading when P doesn’t know a fact specifically, but ∆ does



2. P can say something like: “P is informed and believes and on that basis alleges…”



3. This is NOT 100% verifying truth of all statements, only verifying best of belief.

F. Doe Defendants
1. Definition: If all potential defendants are unknown at the time the complaint is filed, P is allowed to a reserve an option to add a defendant later in proceedings


a. Policy – this prevents the Statute of Limitations running out.
b. Does ∆s let P name the ∆ for S/L purposes and then name them specifically later


1. There are THREE Requirements to allow this to happen:


(1) Must include “Does 1-100” in complaint caption

(2) Must have paragraph in complaint alleging ignorance of all names and that you will amend complaint later to include them when known

(3) When making charging allegations in complaint, you charge Does as well as known ∆s (i.e. use word “defendants”)
c. Note: If S/L has not run, P can always ask for leave to amend complaint and add another defendant.


2. As lawyer, you ALWAYS want to name Does – it is basically malpractice not to


G. Verification of Complaint 

1. Definition: Included in complaint is a declaration under penalty of perjury that what is included is true (optional) 

a. NOT REQUIRED

2. Pros of Verified Complaints 

a. in any motion procedure where evidence can come in, then this is considered a sworn statement 




b. it can be used as evidence in default for prove-up hearings




c. verified complaint required verified answer




1. general denial can not be used for verified complaints






a. all allegations must be specifically answered.



4. Cons of verification 




a. subjects P to perjury if untruths


H. Form Complaints 


1. adopted by judicial council to be used in lieu of creating your own




a. works in easy cases

2. often, more work than it is worth (only limited C/A noted on form)



3. Case: People ex rel Dept of Trans v. Sup Ct (1992):

a. FACTS: P injured in auto accident by car than jumped center median.  But ∆ has no money and P sues state on theory that highway not maintained properly. P used form complaint for premises liability.  ∆ demurred stating no C/A. 




b. TC: Judicial Council form is “non-demurrable”




c. COURT: NO – forms not demurrer-proof.  

XI.
DEMURRERS (TYPE 2 of Pleadings)

A. General 

1. A testing of the complaint with the ultimate goal to dismiss it.


a. Two types of demurrers – general and special




1. General Demurrer (CCP § 430.10)





a. pleading doesn’t state facts sufficient to constitute a C/A




2. Special Demurrer (CCP § 430.10)





a. all other demurrers






1. ex: no legal capacity to sue (minor)






2. pleading is uncertain (ambiguous and unintelligible) 
3. 430.10(g) – “in an action founded upon a contract, it cannot be ascertained from the pleading whether the K is written, is oral , or is implied by conduct.”

a. ∆ can demure to this b/c there are different S/L periods for different types of contracts

b. Court will sustain dem. w/ leave to amend

b. these are waived if not raised in demurrer or answer


1. except: no waiver of jurisdiction (CCP § 430.80)






2. ∆ can raise these issues as affirmative defenses in 
answer

a. particularly if grounds do not appear on the face of the complaint


1. lack of capacity, joinder of parties…

2. Note: ∆ can demure and answer at the same time



a. BUT, never done – usu. demure instead, if available
3. WHEN: Defendant can only demure if a defect appears on the front of the complaint 


a. ∆ can’t look at evidence, but only things you can read on the complaint

b. EXCEPTION: Court can take judicial notice of other documents in other actions in that county courthouse.

1. example: Complaint by P, who is 13 years old, who sues you by herself.




a. ∆ can only demure if it says P is 13 in the complaint

b. ∆ can NOT demure if ∆ knows it but it doesn’t say so in complaint

4. FILING AND SERVING DEMURRER: Demurrer MUST be filed within 30 days after complaint is served.

a. It can be filed at same time as “motion to strike” or answer.

b. All moving and supporting papers must be served and filed at least 16 COURT days before the hearing

1. If mailing notice within CA, then add 5 CALENDAR days.


2. If mailing notice outside CA, then add 10 CALENDAR days.

3. If mailing notice outside USA, then add 20 CALENDAR days.

4. If serving notice by fax, express mail, or overnight delivery, then add 2 CALENDAR days.




c. P has 10 Days to demure to a ∆’s answer

5. Requirements to Demure 


a. the actual Demurrer


1. listed according the cause of action with grounds 


b. Memorandum of Points and Authorities 

c. Notice of Hearing 


1. date on which demurrer will be heard

2. It can NOT be set more than 35 CALENDAR days into the future from the date of filing.

3. All moving and supporting papers must be served and filed at least 16 COURT days before the hearing

4. All opposing papers must be served and filed at least 9 COURT days before the hearing.

5. All reply papers must be served and filed at least 5 COURT days before the hearing.

6. COURT: When analyzing demurrer, court will assume everything pleaded in the complaint is true.

a. As long a complaint states ONE good cause of action, demurrer fails

b. Demurrers do NOT test the truthfulness of the complaint
B. Demurrer for Uncertainty
1. This is a special demurrer, but will NEVER WIN!

a unless the complaint is SO UNINTELLIGIBLE that ∆ has no idea what he is being accused of.


C. HYPO: I am P and ∆ demures – what do I do?



1. If problem can be fixed, ask for leave to amend




a. this is a filing, no court permission needed



2. If there is an unfixable problem (or ∆ is wrong), the fight.




a. compose response memo of points and authorities disputed ∆.(see above)
XII.
ANSWER (TYPE 3 of Pleadings)


A. General 


1. Purpose: 




a. constitutes a general appearance in an action




b. prevents a default judgment against a defendant




c. raises (or waives) grounds for demurrers or defenses




d. sets out affirmative defenses




e. contests/responds to complaint




f. frames issues



2. Requirements (CCP §431.30)

a. “general or specific denial of the material allegations of the complaint controverted by defendant” and/or



b. “a statement of new matter constituting a defense”
1. new matter – grounds for demurrer that don’t appear on face of complaint, and affirmative defenses




c. an answer may NOT constitute a claim for affirmative relief





1. use a cross-complaint instead
3. If ∆ does NOT respond to or deny a material allegation set forth by P in the answer, then it is deemed admitted – P does not even need to prove it at trial

a. Note: mistakes are NOT fatal



1. ∆ can ask for leave to amend the answer 




b. ∆ may want to admit certain allegations as litigation strategy
1. ex: preventing jury from hearing gory details of injury or maybe to only challenge remedy and damages




c. ∆ must admit or deny (or some version of this) EVERY PARAGRAPH 


B. General Denial 


1. Usually a form that says: “∆ denies each and every allegation of P’s complaint”




a. this will dispute every material allegation in complaint



b. it is usually only a one sentence deal.



2. GD can ONLY be used for unverified complaints



a. general denial can NOT be used for verified complaints

3. Note: sometimes you do not want to generally deny all allegation even if complaint is unverified

C. Specific Denial
1. Usually states the factual basis for disagreeing with any individual pleading allegation.



2. Used in response to verified complaints


3. When sued by the state, the answer must be verified 




E. Admitting Some, Denying Some
1. Form: “except as specifically admitted herein, defendant denies each and every allegation of paragraph 8”

F. Negative Pregnant:


1. In certain situations, a denial can be pregnant with an admission of something else




a. to prevent this, deny by reference to paragraphs 

2. ex: If complaint reads: “As a result of the ∆’s breach of the contract, P has been damaged in the amount of  $12,000.”
a. you can’t just deny this b/c it may imply that P was not damaged for $12,000, but may have been damaged for some other amount.


G. Information and Belief (or Lack of Information and Belief)
1. ∆ may deny for lack of information and belief (i.e. he only has hearsay knowledge but no personal knowledge)
a. “∆ denies, on information and belief, each and every allegation of paragraph 6 of the complaint



2.∆ may claim he lacks enough information to answer and thus deny likeso

a. “∆ lacks sufficient information and belief to answer the allegations of paragraph 6 of the complaint and, basing his denial on that ground, denies each and every allegation in it.”
H. Incorporation by Reference

1. It is common practice to answer the allegations of a later cause of action by 

incorporating by reference denials and defenses that were directed to a previous cause of action.
a. “In answering the allegations in paragraph 3 of P’s second cause of action, ∆ incorporates by reference each and every admission and denial contained in paragraphs  3 and 4 of ∆’s answer to P’s first cause of action.”

I. Damages



1. ∆ can deny damages:
“∆ denies each and every allegation of paragraph 6 of the complaint and further denies that P was damaged in the amount of ____ or any other amount, or at all.”

J. Statute of Limitations


1. ∆ can raise statute of limitations in his answer so as to bar certain causes of action.



2. No need to state facts that show this defense.



3. BUT, must reference specific code section used.

K. Affirmative Defenses
1. Definition: Issues ∆ raises to defend against P’s complaint allegations that aren’t covered by denying




a. ex: P sues for negligence 





1. ∆ can then affirmatively defend on grounds of 






a. comparative negligence




b. ex: P sues for Br/contract





1. ∆ can then affirmatively defend on grounds of 






a. fraud, misrepresentation, etc.




c. ex: lacks capacity 




d. ex: statute of limitation has run

e. . NOTE: ∆ has the B/P to prove affirmative defense



2. Plead conclusions only – 



a. ∆ does not need to state elements and proof in answer

3. Taylor v. US (1987) – CA state case
a. FACTS: CA put $250K cap on non-economic losses (pain and suffering) that P can recover.  

b. ISSUE: Whether the damage cap is an affirmative defense that ∆ must raise OR isn’t put in issue by denying.

c. TC: It is an affirmative defense that ∆ must plead 

1. Fed Ct (9th Circ- different case): NOT an aff. defense.  It can be brought up later

XIII.
CROSS-COMPLAINT (TYPE 4 of Pleadings)

A. Purpose – used when ∆ wants affirmative action in the suit against him


1. ∆ can cross-complaint P or another ∆ or a third party


B. Timelimits


1. ∆ v. Plaintiff (CCP § 428.50)
a. timelimit – ∆ must cross-complain within 30 days of service of the complaint (same as timelimit for answer)




b. no personal service needed – cross complaint can be mailed




1. already a party w/ gen. appearance



2. ∆ v. another ∆ OR ∆ v. third party 




a. timelimit – any time BEFORE start of trial




b. NEED PERSONAL SERVICE 




1. reason: b/c they are not a party



3. If late on cross-complaint, ∆ can ask for leave to file



a. judicial discretion – interest of justice 


C. Cross complaint MUST be good under substantive law

1. QUESTION: Is a person allowed to be brought into lawsuit?




a. AMA v. Sup. Ct.
1. OLD RULE (CA): P could choose ∆s in negligence action. If not part of suit, ∆ couldn’t bring in non-parties. 

a. ∆ could only bring up equitable indemnity - ∆1 could bring ∆2 into it if he showed ∆1 was only passively negligent. 

2. COURT: Li v. Yellow Cab – introduced comparative negligence


a. no more total bar (contributory negligence) 

b. AMA – used this reasoning with respect to multiple tortfeasors: 
3. NEW RULE: Let ∆1 cross-complain against other potential ∆s that he wants to bring in so as to apportion fault against them.

a. AKA: partial indemnity

D. TWO TYPES OF CROSS COMPLAINTS
1. Compulsory Cross-Complaints

a. CCP § 426.30 – “ except as otherwise provided by statute, if a party against whom a complaint has been filed and served fails to allege in a cross-complaint any related cause of action which (at the time of serving his answer to the complaint) he has against the plaintiff, such party may NOT thereafter in any other action assert against the Plaintiff the related cause of action not pleaded.”

1. a cross complaint is compulsory it arises from “any related causes of action” which ∆ has against P– related to P’s subject matter on complaint




b. Statute of Limitations 





1. relates back to the day complaint was filed

a. thus, if served with complaint after S/L date, you can still file compulsory cross-complaint

c. Strategy: Attorney for P must always evaluate damages against parties b/c P could be stuck with more expenses based on cross-complaint from ∆.

2. Permissive Cross-Complaints



a. Any C/A that can be filed as cross-complaint or independent action





1. i.e. any cause of action that is NOT compulsory
b. Strategy: Does ∆ want to cross-complaint against a third party or sue that third party independently (see HO)?

1. disadvantage: If he waits to sue later, it would cost him more money potentially






1. one lawsuit is better than two





2. disadvantage: confusion of issues





3. disadvantage: 3P may go after ∆ (you), instead of P.

3. Case
a. Crocker v. Emerald (1990)

1. FACTS: ∆ is trying to say that cross-complaint c/a is compulsory and the court must allow him to amend based on § 426.50 (excusable failure) 






a. CT: Not compulsory

D. Cross complaint MUST be correct under procedural rules



 1. HANDOUT F
Paul and David are neighbors – they don’t get along well and have had a series of disagreements, some resulting in fights.  One day while backing out of his driveway with his car, David ran into Paul who was backing out of his driveway.  Both parties suffered damages to their cars and personal injuries.
Assume Paul sues David for property damage and personal injuries

(c) Could ∆ sue P for damages suffered in a fight they had earlier?
 
1. YES! Based on CCP § 428.10(a)
1. no subject matter limitation against P

a. “ may file a cross complaint setting forth any cause of action he has against the any of the parties who filed the complaint or cross-complaint against him”

(d) Could ∆ sue on fight in an independent action? 
1. YES! – this is a strategy

(a) Can ∆ cross-complain for damages suffered in action?
1. YES!





1. ∆ can cross complain against P for anything
(b) Could he sue for auto accident on independent action? 

1. NO! This is compulsory cross-complaint
a. Issue MUST be brought in this action or waived (CCP § 426.30)
b. If ∆ tries in independent action, he will be hit with demurrer.

1. REMEMBER: cross complaint is compulsory it arises from “any related causes of action” which ∆ has against P– related to P’s subject matter on complaint







a. same gen. set of facts








1. policy: Judicial economy

(e) David claims he ran into Paul b/c the brakes on his car were faulty.  How may he assert this claim against Ford? 
1. File a cross-complaint against a third party

2. There is NO such thing as compulsory cross complaint against 3P.


1. ALL cross complaints against THIRD PARTIES are permissive






a. ∆ never has to bring in a 3P, this is a choice
b. But, if he brings a separate action against Ford, the courts could join indpt. cases




3. always permissive, BUT

a. MUST arise in same transaction, occurrence or series of occurrences (SM related - CCP§428.10(b)
(f) Can he also sue Ford in the same action because his car gets poor mileage?

 
1. YES, once you get someone brought in as cross-∆ (or 3P-∆) through the 
relatedness test, then you can bring up any other unrelated actions against them





a. NOTE: courts could severe action (bifurcate)

(g) Can Ford (3P) sue the dealer that fixed the brakes (alleging it was the dealer’s fault the brakes failed) in the same action?

1. YES, because once Ford’s a party, this action a permissive cross-complaint – AND it is SM-related (same transaction or occurrence, or series of….)
XIV.
MOTION FOR JUDGMENT ON THE PLEADINGS


A. CCP §438 – AKA “a delayed demurrer”

B. Occurs – AFTER demurrer and the answer but at least 30 Days BEFORE the initial trial date or pre-trial conference.


C. Purpose – same as demurrer: Defect must appear on the face of the complaint



1. Can also be used to challenge subject matter jurisdiction 


D. Court may upon its own motion grant a motion for judgment on the pleadings

E. If granted, court gives 30 Days leave to amend
XV.
MOTION TO STRIKE

A. General


1. Purpose – to cut out improper parts of the complaint (CCP § 436)



a. strike “irrelevant, false, or improper matter inserted in any pleading”

b. strike out “all or any part of any pleading not drawn or filed in conformity with [state laws, court rules, CCP section, etc…]”



2. Usually made after the demurrer or answer, but can be made concurrently.


B. Striking “Immaterial Allegation (i.e. irrelevant matters)”


1. A motion to strike may be filed if any of these occur in the pleading:




a. An allegation that is not essential to the statement of a claim or defense 





1. not used often

b. An allegation that is neither pertinent to nor supported by an otherwise sufficient claim or defense.

1. not used often

c. A demand for judgment requesting relief not supported by the allegations of the complaint or cross-complaint


1. ex: when P tries to get punitive damages for breach of contract


when he is not entitled to them

XVI.
REVIEW QUESTIONS

Answer the questions below with the correct motion/procedure – Options:

a. demure

b. answer 

c. move/motion to strike



d. motion for judg. on the pleadings



e. motion to quash




1. challenging personal jx.




2. challenging service of process



f. summary judgment



g. motion to transfer


1. Question 1: P sued in CA, but ∆ doesn’t think he’s been in CA?



a. motion to quash - challenging jurisdiction




1. any other action will constitute a general demurrer





a. do NOT answer!


2. Question 2: Complaint alleges fraud, but P left out essential elements?


a. demurrer 




1. defect on fact of complaint




2. general demurrer – fails to set forth facts stating a cause of action



b. answer




1. let it go now and bring it up again in summary judgment



c. motion for judgment on the pleadings 




1. delayed demurrer

3. Question 3: P files verified complaint, ∆ files unverified complaint?

a. motion to strike (the answer)


1. ∆ will win, but P will be given leave to amend

4. Question 4: P file a complaint, but P is incompetent b/c he is under a conservatorship (based on a judicial hearing)?


a. demurrer



1. special demurrer – lack of capacity 




a. Two Ways:





1. If lack of capacity is noted on face of complaint






a. regular special demurrer





2. If lack of capacity is NOT noted on face of complaint

a. ask for judicial notice of other court proceedings showing conservatorship 

1. that counts as being on the face of the complaint  


b. answer 



1. bring up lack of capacity as an affirmative defense


c. summary judgment (when appropriate in proceedings, and after answer)

5. Question 5: Complaint is vague without specific of events?

a. demurrer



1. special demurrer – uncertainty




a. ask court to make P give specific facts




b. usu. leave for amend is granted


b. answer 

6. Question 6: ∆ files demurrer which is sustained and P amend 40 days later?

a. motion to strike



1. amended complaint NOT filed in accordance with court order

7. Question 7: Complaint does not have correct venue?

a. nothing, 



1. P doesn’t have to assert venue in complaint


b. BUT, if the venue is wrong, 

1. motion to transfer

8. Question 8: Complaint is Br/contract, but P wants punitive damages (or interest or atty fees)?

a. motion to strike

9. Question 9: Suit on contract brought 3 years after the breach but contract is not described?

a. demurrer



1. special demurrer – doesn’t state whether contract is oral or written 




a. ∆ will win, leave to amend granted

10. Question 10: P files complaint, but ∆ has testimony that allegations are false?

a. answer


1. bring up affirmative defense of fraud

XVII.
AMENDED PLEADINGS


A. Definition: Changing the pleadings

B. Three Types of Amendments 



1. Amendments that can be accomplished without permission


2. Ex parte amendments




a. in front of judge w/o law and motion




b. opposing party need 24 hours notice in LA



3. Amendments through notice motion scenario in front of judge




a. motion for leave to amend

C. Amending without Court’s Permission




1. Can occur before ∆ files an answer




a. ex: forgot C/A or adding/deleting a party, adding/deleting exhibits



2. Can occur after a demurrer is filed, BUT before the hearing on the demurrer




a. allows P to fix the problem that ∆ found




b. new document is called “amended complaint”


D. Amendments through Ex Parte Motions 


1. used for substituting doe ∆s

E. Amending with Court’s Permission
1. Courts normally grant leave to amend “to avoid forfeiture of cause of action” assuming that “the party who failed to plead the C/A acted in good faith” (CCP §426.50


F. Relation Back Doctrine

1. HYPO: P wants to change pleading in some way, but before this happens, S/L has run.  So he can’t file a new suit, he must amend (if possible)


a. Must use relation back doctrine

2. TEST: Must see if the amended complaint will relate back to the date of the original complaint  

a. Austin v. MA Bonding & Ins. Co (1961)

1. TEST: The amendment relates back to the date of the original complaint if the new C/A is based on the SAME GENERAL SET OF FACTS. 

b. HYPO: P sues for IIED for failing to detect Down Syndrome in unborn child. P sues. S/L ran. Then P wanted to sue for negligent treatment after pregnancy.

1. COURT: NO. can not amend.  The two C/A are not related.  The injuries are different. MUST BE THE SAME INJURY
c. HYPO: P sues manufacturer saying she was electrocuted by hairdryer.  Then wanted to amend saying she was actually electrocuted by a lamp socket.  

1. COURT: NO.  these are different instrumentalities. MUST BE THE SAME INSTRUMENTALITY OF HARM (must arise from same accident or incident)
G. Supplemental Pleading – where more damages are incurred after complaint is filed, P may use supplemental complaint.
XVIII.
LAW AND MOTION

A. Motion

1. Definition: any time you ask a court to do something there are specific procedures that must be followed.




a. called law and motion



3. some are set forth in the Code of Civil Procedure
a. ex: motions to quash, strike, change venue, to amend complaint, judgment of pleadings, to compel answer, summary judgment, etc.

4. BUT, if there isn’t statutory authority, you can still ask the court for what you want. Not confined to statutorily defined motions.

B. Strategy considerations



1. enough time to file?



2. are you going to win?




1. costs time and money



3. is judge going to hate you for this?




1. you want him on your side





a. sanctions if too frivolous



4. is it worth it?




1. you can win 20 motions, but still lose the trial.




2. worth the trouble: 

a. moving to strike punitive damages, motions for summary judgment, change of venue.


D. Documents to File 



1. 3 Required Documents




a. Notice of motion

1. what you are asking for (relief), the grounds for granting, where and when it will be heard.




b. Memo and Ps and As

1. CRC requires this and it sets forth all the law why you should win.

a. no live evidence is allowed, so it come in through declarations (sworn statements from witnesses)





2. CRC 313 – Memo can NOT exceed 15 pages






a. Summary Judgment Memo can be 30 pages





3. Reply Memo must no exceed 10 pages 

4. NOTE: This does not include exhibits, declarations, authorities, table of contents, or proof of service.




c. Notice of Hearing




1. 
E. Rule for Filing Motions - CCP § 1005 




1. Discusses notice requirements



a. ex: 75 days for summary judgment 



2. Moving party picks date the motion will be heard.



a. don’t pick Mondays, days after holidays, weekends, etc.




b. find out which days, court hears motions





1. call clerk




c. you should talk to opposing counsel for a good day





1. courtesy





2. convenience, so you don’t get continued 



3. MUST serve and file motions 16 COURT days before hearing 




a. not including weekends




b. if served by mail, increased by 5 calendar days




c. express mail, increase by 2 calendar days




d. if by fax, 3 calendar days (must be agreed to in writing)


4. Oppositions Papers




a. must be filed and served 9 court days before hearing



5. Reply Papers




a. submitted at least 5 court days before hearing.



6. Judge can always shorten time (need ex parte motion) 



7. HYPO: 

a. Serving personally – 16 court days.  

1. If want it on the 31st, you go backwards. Don’t 

count weekends and holidays.  August 9th is when it must be filed and served (it can be served earlier)




b. Mailing the notice – 16 court days + 5 calendar days.





1. Thus count back from 9th.  Must put it into the mail by the 4th.




c. If serving by overnight mail – 16 court days + 2 calendar day.





1. Must serve and file on the 7th.




d. opposing papers – 9 court days before hearing on 31st. 





1. Friday the 18th 




e. reply – 5 court days before hearing date on 31st




1. By the 24th.

XIX.
DISCOVERY


A. List of Discovery Devices – different ways to get information from the other side

1. Deposition



a. Oral interview with live witness.  It is recorded by stenographer.

2. Written Interrogatories



a. Questions given to opposing party through counsel to answer


3. Document Production 



a. Ask to see other party’s physical evidence, documents


4. Request for Admissions



a. Ask the opposing party for admission certain things


5. Expert Witnesses

6. Physical and Mental Examinations – not discussed



a. usu. when at issue (injury cases)

B. Purpose of Discovery 
1. Avoid trial by surprise 

a. leads to fairer trial



2. Helps avoid frivolous cases




a. makes attorneys evaluate own caseload (see strengths and weaknesses)





1. leads to more settlements!



3. Narrows the issues 

a. makes it necessary to produce evidence only for issues that are disputed or controverted.


1. focus only on issues in dispute

b. BUT, may broaden issues – used to inquire into other areas and bring up new issues or C/A.



4. Expedites litigation (i.e. time of trial) 




a. No more lengthy trials b/c info is already out and disputed.



5. Preserves evidence 




a. i.e. depositions – if witness dies, then you have his depo on record.



6. Equalizes resources of parties




a. controversial

b. ex: If one side is wealthy and can afford a P.I. to find witnesses – The other side can then ask for those witnesses that were found by P.I. 

C. Negative Effects of Discovery


1. Time of discovery extended




a. some parties ask for everything possible.




b. starting discovery is very expensive





1. poorer Ps couldn’t afford it 



2. Lawyers can’t control discovery

a. how much other side will send to you, whether they will object and make you go to court. 

D. When you can take discovery? CCP § 2017.010


1. It starts: 




a. P - 10 Days from start of service




b. ∆ - As soon as you are served. 



2. Depositions 



a. P – 20 days after …




b. ∆ - 10 days after …


3. Latest you can do discovery: 




a. 30 days before the date initially set as the date for the trial 



4. When you can send your interrogatories:

a. you want to send these out early in case they are incomplete or assert privilege or not answer


1. if not answered, then you need to file motion to compel



a. 11 calendar days (check the number) for notice, etc. 


2. Estimate: Need about 80 days from date of initial trial 



a. 15 + 25 + 10 + 30 = 80
b. opposing party has 30 days to respond.

E. Scope of Discovery – What can you ask about?  What information can you get?



1. First Rule



a. Default Rule: when in doubt, allow discovery 





1. Greyhound Case






a. allow it unless way outside scope 






b. allows fishing expeditions



2. General Reasons for Being outside Scope



a. relevancy requirement 




b. privilege 




c. protective order b/c burdensome or harassing


3. Relevancy 



a. CCP § 2017.010
1. Can obtain discovery re: any matter not privileged that is relevant to the subject matter involved in the pending action  

2. CCP § 2017.010

a. Relevant if it will likely lead to discovery of admissible evidence 

1. ex: hearsay – can ask someone in deposition about what “Harry told you” 

1. this is inadmissible in trial, NOT in discovery




b. Diff than relevancy for trial purposes 





a. trial relevance – relevant to issues of case 





b. discovery relevance – relevant to the subject matter 

1. subject action – much broader; the underlying facts involved

2. relevant if it helps prepare party for trial or promote settlement




c. Stewart v. Colonial Western (2001)

1. FACTS: Wrongful termination case.  P wanted to show this.  She wanted to inquire about what they have done with other employees in the past. 

2. COURT: Not relevant to issues but subject matter


a. discovery was relevant to employment so it is ok!

b. relevant if it helps prepare party for trial or promote settlement 

d. EX: Br/K action; Certain issues like undue influence or fraud not raised yet.  BUT, parties can still discover info/facts related to these issues to try to come up with new issues or defenses

e. Party can preclude discovery by stipulation!

G. Objections to Discovery 



1. Privilege 

a. Waiver: If you allow something in during depositions or interrogatories and don’t object, privilege is waived.


1. watch out for inadvertent privilege




b. Look to CA Evidence Code





1. Privacy Code in CA Constitution 





2. Work Product Privilege in CCP




c. A-C Privilege




1. For discovery: 






a. privileged: “what did you tell your lawyer?” 






b. not privileged: underlying facts, i.e. “what happened?” 



1. could make other objections – self-incrimination

c. NOTE: non-privileged documents given to lawyer do NOT become privileged by giving to atty. 




d. Work Product Privilege




1. Work Product of an attorney – CCP § 2018
a. Definition: written preparation by atty of certain matters in the case – mental impressions, conclusions, observations, legal theories. those not protected by other privilege 


1. i.e. research, thoughts, etc. 



2. includes other people

2. EX: Associate writes memo addressing strength of Br/K claim in pending action. This is Work Product
3. EX: Associate of accounting firm under direction of atty. looks over financial records of corporation and recompiles data in another way (breaking profits down specifically). This change is WP

4. Two-Prong Test for WP
a. Absolute - writing reflecting MICOLT is NEVER discoverable


1. i.e. associate’s memo

2. policy: atty’s would never write anything down otherwise. 


b. Qualified – other Work Product


1. sometimes discoverable 




a. when: 

1. denial of discovery will unfairly prejudice party seeking discovery or will result in injustice. 



b. ex: if source of discovery is gone – i.e. if witness who gave information has died and can’t get that info OR warehouse burns down

1. can get a summary of facts from other side; still no mental impression


H. Protective Orders

1. CCP § 2019.030 – Can always go into court during discovery and ask for discovery to be limited on grounds that it is:

(1) unreasonable cumulative, 
(2) duplicative, or 
(3) there is more convenient, cheaper source. 

2. Person deposed MUST answer questions



1. can’t refuse and try to get protective order




2. policy: don’t need to object until attempted to be used in trial





a. no waiver if don’t object to relevancy at depositions

I. Sanctions

1. Court MUST impose monetary sanction on person who unsuccessfully makes or opposes motion for protective order unless substantial justification 




a. incentive not to get too fast and loose with discovery rules
XX.
DEPOSITIONS (Discovery Method 1) 

A. General 

1. Definition: Live interview, in-person with attorneys

a. One party asks questions on opposing party’s deposed w/ atty present 

1. making objections



b. The depositions is stenographed, and can be videotaped

c. NOTE: This is the ONLY discovery device that can be used for someone who is NOT a party
1. i.e. witnesses, etc.
d. Propounding party can send interrogatories first and then depose persons

2. Who can be deposed?



a. ANYONE





1. a party or anyone with knowledge of the action




b. If party is inappropriately deposed:
1. He must go into court and get protective order 



c. If a non-party is inappropriately deposed: 

1. He must go into court and move to quash the deposition subpoena


3. Difference between interrogatories and depositions



a. Depositions:  in-person so you can size up person





1. Interrogatories are written Q-A that are sent to party.




b. Depositions: Can take advantage of intimidation tactic. 





1. more likely to get favorable testimony






a. person answer questions, not atty 







1. no time for edited response

2. Interrogatories give the person much more time to think about response and answer – usually, the attorney will answer.




c. Depositions: Propounding party can ask follow-up questions





1. can adapt or adjust questions based on responses 

2. Interrogatories – you only get one bite at the apple and lots of wiggle room to answer


4. Where can you take depositions? 



a. CCP §2025.250, Location of Deposition




1. ANYWHERE if everyone stipulates to it.




c. If NO stipulation, and propounding party doesn’t want a court order:
1a. For natural persons, whether or NOT a party, as a matter of right, deposition can take place within 75 mi. of deponent’s residence.






a. deponent will be forced to drive at most 75 miles

1b. OR within the county where action is pending, 150 mi. from the deponent’s residence

a. if deponent lives in SD county, you can only go 75 mi. from his residence if the suit is in LA county
a. if live in OC, and the suit is in OC, then can make them drive 150 miles.

2a. For organizations that are PARTIES, as a matter of right, deposition can take place within 75 mi. of the organization’s prinicipal executive office or business office 






a. deponent will be forced to drive at most 75 miles

2b. OR within the county where action is pending, 150 mi. from the office

a. If organization is NOT a party, the deposition can NOT occur more than 75 miles away from office.
3. To extend distance for a PARTY – CCP § 2025.260(a) – can ask for ct. order to make party go farther away.


a. factors, such as


1. convenience of the deponent



2. whether deponent will be present to testify at trial

3. the expense to the parties of requiring the deposition to be taken within the distance [set by the Code].

B. Purpose of Depositions 

a. get information from deposed




1. See the deposed



b. have the deposed bring documents you request

1. Propounding party can get documents from non-parties (b/c you are allowed to request docs from non-parties) 

2. you can have them just send them through deposition

 
 
C. Deposing Non-natural Persons


1. CCP § 2025.230 

a. In notice of deposition to non-natural person ( i.e. corporation or other entity), propounding party must specify the matters on which the questions will be asked. 

b. deposed party must then send someone with knowledge of those matters

1. the person most qualified to answer (President, CEO, CFO, etc.)
c. Note: if suing Ford Motor and P deposes CEO to discuss tire matter, CEO will file motion for protective order.


1. Must depose corporation

 
D. Notice of Deposition



1. Notice – must be scheduled at least 10 calendar days from service of notice

a. CCP § 2025.270(a)




1. if by mail, add 5 calendar days




b. CCP § 2025.220 – notice must contain certain things





1. address





2. date





3. materials (or category of materials) to be produced

a. if you request documents, specify with “reasonable particularity” the category of materials to be reproduced. 




1. i.e.  would a reasonable person know what you are 
talking about?

c. if videotaped, CCP § 2025.220(a)(5)(6) provides further instruction

1. notify deposition officer



2. Deposition of Non-parties (CCP § 2020.230)



a. There is NO jx. of court





2. ex:  a witness who saw the accident




b. Propounding party MUST personally serve non-party




c. ALSO, must provide a  notice of deposition




1. must inform all other parties of this notice

2. must provide with “reasonable particularity” the matters on which examination is requested




d. If you want them to bring documents, you put this in subpoena form



3. Requesting business records from non-party without care of deposition, 

a. Specify in subpoena that you only want to see business records 
1. ALL parties to action have opportunity to see docs. 

a. CCP §§2020.410, 2020.420
2. Need professional copier/stenographer to copy them and send copies to all parties. 

2. NOTE: NEVER send a non-party a subpoena asking to send records to your office.


E.  Taking a Deposition


1. Advice to give to your witness about depositions




1. it is important to answer truthfully





a. If not, those untrue statements can be used for impeachment 

1. makes them look un-credible at trial




2. don’t argue with other attorney




3. don’t volunteer information





a. i.e. don’t help other lawyer




4. answer question specifically and concisely




5. don’t guess - I don’t know is ok – stick to it




6. don’t let atty make your answer for you (and you agree)





1. usually done through leading questions




7. ask for clarification when you don’t understand




8. NEVER give opinions for which you don’t have a basis



2. NEVER stipulate to “usual depositions”




1. don’t stipulate to anything – CCP covers everything



3. When interrogating deponent




a. 2 Main Approaches





1. nice guy approach






a. treat them like a friend






b. non-threatening 






c. hopefully they are off-guard and lead info.





2. fire-and-brimstone approach (hostile)






a. try to rile witness and get them angry

b. sometimes they give up too much info b/c they are angry

b. Give a Preface to Deposition

1. make sure witness understands seriousness of depo 



a. under oath (swore in by reporter)




1. must answer truthfully



b. Any reason you can’t testify today?


2. I will rephrase if you don’t understand question

c. Propounding Party needs a plan – outline before you go re: subj. matters


1. checklist 



a. MUST ask follow-up questions


2. need to know why you are taking the deposition


a. so you know if you’ve accomplished your goal




3. you can get hearsay, rumors, etc. in at depo.






a. SO, must be in admissible form
1. ex: there is foundation, don’t use hearsay. 




4. Defending your client at deposition 




a. So NOT let opposing atty to run over client.




b. must object and go to court for protective order if something is wrong
 



1. you want to defend witness 

2. can threaten to recess depositions to seek protective order






a. but, must carry through with threat




c. make sure they get breaks





1. not too tired


F. Objecting to Deposition Questions (Waiver)


1. Any objections that related to form of question MUST be objected or waived



a. ex: vague, leading, speculation, compound question




b. Point: make objection at deposition OR do NOT make it at all  


2. Any objection dealing with privilege MUST be objected or waived


3. Objections that are NEVER waived?




a. All other types of questions – substantive questions





1. ex: hearsay, lack of foundation, relevancy
2. Don’t make these objections!


a. they can be objected to at trial

G. Depositions at Trial (CCP § 2025.620)
 
1. A deposition can be used against ANY party to the action
a. If deponent is a PARTY, deposition can come into trial for ANY reason at ANY time 

1. ex: impeachment, substantive evidence as a party admission, exception to hearsay
b. If deponent is a NON-PARTY, deposition can come into trial for ANY reason at ANY time 
1. If deponent testifies at trial, deposition can be used ONLY for impeachment 

2. Can’t come in as substantive evidence (ex: hearsay)

c. Situations where deposition can be admitted against EVERYONE for ANY purpose (i.e. as substantive evidence):

1. ex: when witness is unavailable 

a. i.e. if deponent resides more than 150 mi. away from place of hearing
2. ex: where deponent is dead or sick or disqualified from testifying

3. ex: exceptional circumstances  

d. Opening the Door

1. If one party introduces part of depositions as substantive evidence., other party can use entire deposition for contradicting and ANY other purpose

XXI.
INTERROGATORIES (Discovery Method 2)


A. Practice Questions 
PROPOUNDING INTERROGATORIES

1. What are the advantages and disadvantages of interrogatories over depositions?



a. advantages: cheaper, cleaner answer, less time




b. disadvantages: no follow-up questions, no reaction, only sent to parties


2. To whom may interrogatories be sent?




a. ONLY to PARTIES to the action



3. How many official form interrogatories can be sent?




a. UNLIMITED form interrogatories



4. How many specially prepared interrogatories can be sent?




a. 35 specially prepared interrogatories can be sent out



5. What can you do if you want to send more?



a. File a declaration for additional discovery (CCP § 2030.060)





1. declaration of necessity


6a. In your specially prepared interrogatories can you have a preface?



a. NO preface allowed UNLESS





1. approved under § 2030.060(d)

6b. In your specially prepared interrogatories can you have subparts?




a. NO subparts allowed 



7. Can you ask continuing interrogatories?



a. NO 



8. How do you get later information?
a. Propound a supplemental interrogatory to elicit any later acquired information (CCP §2030.070)
RESPONDING TO INTERROGATORIES



9. When must you respond to interrogatories?



a. MUST respond within 30 days after service (CCP § 2030.260)


10. What if you are late?
a. Party WAIVES any right to exercise the option to produce writings under §2030.230 as well as any objections to the interrogatories (including privilege or WPP)

1. This waiver can be relieved by motion IF:



a. party subsequently serves a response; AND

b. lateness was due to a mistake, inadvertence, or excusable neglect


11. What are your options in responding?



a. answer containing information sought to be discovered 




b. exercise the party’s option to produce writings; OR 




c. Object to the particular interrogatory (CCP § 2030.210)
12. What if the person answering does not have the information in his head (personal knowledge) but it is available to him?
a. State this, but make a reasonable and good faith effort to obtain the information by inquiry to other natural persons or organizations, EXCEPT: 
 
1. where the information is equally available to the other party



13. What if the information is equally available to the propounding party?
a. No need to make reasonable and good faith effort to obtain the information by inquiry

14. What is the answer requires a compilation of business records and you don’t want to take the time to do that?
a. If the burden or expense of preparing or making it would be substantially the same for the party propounding the interrogatory as for the responding party, it is a sufficient answer to refer to the section and specify the writings from which the answer may be derived.  
1. This specification MUST be in sufficient detail to permit the propounding party to locate and identify the document and give them a reasonable opportunity to examine and make copies of them 


15. Are the following valid objections to interrogatories?



a. hearsay? NO



b. privilege? YES – particular privilege invoked shall be clearly stated



c. will take much time to answer? NO



d. contains subparts? YES, b/c subparts are not allowed
16. Must you answer if the propounder asks more than 35 specially prepared interrogatories without a declaration of necessity?

a. NO – only have to answer 35.
17. How do you challenge the propounder’s declaration of necessity?
a. Seek a protective order on the grounds that the number of SPI is unwarranted

MOTION TO COMPEL ANSWERS

18. When must you make a motion if the responding party fails to respond at all?

a. Within ​30 days

19.  Must you meet and confer?

a. ONLY if you motion for order to compel further response
20. When must you make a motion if the responding party gives answers or objections you feel are insufficient?

a. Within 45 days 
21. Must you meet and confer?

a. YES
22. What must be included in your motion papers?

a. Meet and Confer Declaration

USE AT TRIAL

23. How many interrogatory answers may be used at trial?


a. ANY AND ALL answers against the responding party (CCP § 2030.410)


1. as long as it is admissible under the rules of evidence

XXII.
DOCUMENT PRODUCTION (Discovery Method 3) 

A. Purpose: to obtain valuable information/evidence
1. CCP § 2031.010 – 



a. Can only go against PARTIES
2. Advantage of Document Production 

a.  you can look at them on own time, cheaper

B. What can be inspected?

1. documents: which includes computer files, back up tapes, e-mails, regular ink writings, photographs, faxes, photocopies, any way people communicate w/ each other

2. any tangible thing: busted bumper in accident case, items in product liability case, dead bodies? (CA doesn’t allow this), make people put on clothing (no reenactment though) 

3. inspection of land or other property – surveying for boundary disputes, chemical test on environmental claims,


a. may need protective order or freeze order  to prevent destruction



4. testing of things – testing the product liability item.  




a. but if test will destroy evidence, then usu. can’t complete.





1. use protective order

E. When can you demand?



1. ∆ can do it as soon as served.  
2. P must wait 10 days after commencing discovery

F. How do you make a demand?



1. Send a letter request.



2. Standard: Must use “reasonable particularity” 



3. Can request by category




a. matter for ct. to decide conflict




b. ex: Br/K





1. documents related to lawsuit – TOO BROAD





2. all correspondences related to execution of K – OK





3. all drafts – OK




c. ex: marital dissolution





1. all financial records – TOO BROAD





2. all check registers, bank acct. deposits - OK



4. Steps:




a. Send out demand letter and specifying categories with reas. particularity 

b. choose time and place to inspect – at least 30 days after demand is served  




1. CCP § 1013 – extra time for mailing, holidays, etc.


G. Responding Parties Options


1. TIME: 30 days to respond to demand for production


2. Responding Party can:




a. object




1. i.e. too broad or didn’t specify category w/ reas. particularity





2. privilege 




b. comply




1. meet at time and place set for inspection 




c. statement that can not comply
1. i.e. put forth diligent search but can not find documents 

a. didn’t ever exist, lost or stolen, inadvertently destroyed, not in possession – must name person in possession, if exists)


3. If NO response, 




a. Propounding party must make motion to compel





1. no time limit


4. IF UNSATISFACTORY REPLY




a. must make motion to compel further response




1. within 45 days after receiving response






a. must show good cause (not hard)







1. i.e. requirements of discovery code are met:







a. documents likely to be discoverable 








b. not obtainable from another source





2. then, other side must justify its objection






a. identify documents (if privilege claimed)







1. name persons involved.

b Court can NOT require disclosure of document to make determination of privilege.


5. IF NO COMPLIANCE WITH TIME OR PLACE (AFTER AGREEING)




a. motion to enforce compliance 




1. no time limit

H. How do you comply?

1. Let other side inspect documents as they are kept in “normal course of business” 

a. advantages: 
1. flooding other side with extraneous documents 

a. may miss key documents

2.  saves time 

b. disadvantage: 
1. giving more than they asked for and could find “hot” documents that they didn’t request/expect.

c. NOTE:  “as they are kept” language prevents shuffling up documents


OR


2. Give them documents per the categories requested

a. advantages: you don’t have to give “hot” documents that are not in category requested

XXIII.
REQUEST FOR ADMISSIONS (Discovery Method 4)
A. Purpose: 
1. Used to narrow issues.  
2. Used to get other side to admit to certain facts and existence of certain documents 

a. then don’t need to do it at trial
b. If denied, attorney can recover costs to prove this fact, if proven…

1. cost of deposition, document creation
a. ex: admit this witness is blind
B. Limits:  Limited to 35 admissions, UNLESS: 

1. Declaration of Merit stating complexity of case.



2. NOTE: no limit on demand for documents.

3. Propounding party can ask unlimited “genuineness of document” requests




a. “you are requested to admit that…”

4. NOTE: NO compound requests allowed.



5. Propounding party can send admissions regarding ANYTHING



a. even conclusions of law

C. Time to Respond


1. Responding party has 30 calendar days




a. Remember: CCP § 1013 

E. Responding Party’s Options


1. Admit



a. If true, admit it (i.e. signature verification)

b. NOTE: Answer must be as complete and straightforward as the answer reasonably permits


1. ex: Admit you are owner of 2002 Honda involved in accident but ∆ had a 2003 Honda


a. You should admit it, but note date difference.

1. ex: Can you deny if questions says you are owner, but trust is owner?


a. No answer, but must be acc. to code

2. Deny

a. Responding party may deny as much as request as is untrue



1. Can admit in part/deny in part



3. Unable to Admit or Deny



a. Use if do NOT know b/c haven’t conducted all discovery yet.





1. not expected to undertake lots of expense to find out.



4. Object



a. A/C privilege




b. usu. based on form: subparts, compound, etc. 

F. Responding to Admisssions – Admitting, Failure to Respond


1. objections are waived.



2. If you don’t respond, they can be DEEMED ADMITTED

a. Moving party then makes motion that these admissions are deemed admitted.  Responding party MUST deny this.

1. Even if not denied, responding party can get response in before date of motion and avoid deeming.



3. Motion to Compel 




a. Motion can NOT make party admit it.





1. responding party can deny 




b. Used for objections that are NOT warranted.


4. Once admitted,




a. it is in evidence





1. very hard to remove.


G. Cost of Proof Sanctions



1. Before this is possible, responding party must have been unreasonably denied 




a. ex: failure to investigate



b. must be trial when moving party proves the issue

XXIV.
EXPERT WITNESSES (Discovery Method 5)
A. Purpose (CCP §2034) 

1. If there is some point, at which parties must reveal their experts – when you are going to call them at trial, it must be disclosed so as to prevent surprises at trial

a. NOTE: Parties can speak with experts beforehand re: case and this need not be disclosed.
B. When: After the date when actual trial date is initially set or up to 70 days before that trial date, any party can demand an exchange of expert witness list. (CCP § 2034.220)
C. Demand – 20 days after …. LOOK IN CODE

1. Once you give list, you can’t change or add EWs

a. there are some expcetions
D. Can demand exchange of expert witness REPORTS
E. Can take deposition of Expert Witnesses up to 15 days before trial 

1. NOTE: Opposed to other depos, you must pay EW’s their customary rate for time of deposition.
XXV.
MOTION FOR SUMMARY JUDGMENT
A. General: 

1. Important pre-trail device



2. Let’s you terminate/dismiss the lawsuit earlier without trail


3. Difference b/t Summary Judgment and Demurrer



a. Demurrer 





1. ∆ must accept facts as pleaded 





2. can only demure that facts if true fail to state C/A






a. must assume facts are correct




b. Summary Judgment 




1. way to get behind pleadings





2. there is no triable issue of material fact





a. no issue (no evidence going the opposing party’s way)






b. basically, no conflicting evidence

3. Doesn’t weigh evidence

4. HYPO:
a. P and ∆ are driving cars. An accident occurs.  ∆ is employed by ER.  P sues ∆ and ER.  In complaint, P alleges that ∆ drove negligently and also within scope of employment (Resp. Superior). Accident occurred at 11pm, coming home from date.  He works for ER but punched out at 5:01pm on that same day. We are atty. of ER and you don’t want trial on this 





1. Should you demure?

a. NO – you would have to accept that ∆ was in scope of employment when accident occurred (must accept facts as alleged)

b. INSTEAD: Move for Summary Judgment – there is no triable issue whether ∆ was driving while within scope of evidence.  There is no evidence that ∆ was within scope of employment 

2. If you make motion and submit declaration from ER, from manager, female date to verify your case.






a. if P has no evidence otherwise – ER wins

b. if P has evidence proving otherwise from non-credible source – SumJudg DENIED!  


1. Strength of Evidence is NOT WEIGHED. 

2. Only looking for some evidence in dispute.  NO matter how much bogus evidence or how good it is   doesn’t matter


B. Two Instances to make Summary Judgment


1. Where there is a dispute on facts which would lead to no C/A
2. Where parties agree on facts
, but there is dispute on result or legal issues:


a. Example: Same facts.  All agree: Regular hours where 8-5, he did punch out, he was on date, but volunteered as unpaid favor to boss to drop of company’s income tax returns to account on way home from date.

1. this is a legal issue.

2. Judge can determine this legal issue as a matter of law – whether it is Scope of Employ or not.




b. Common Issue: Statute of Limitations – whether it applies or not.





1. when it accrued, whether it’s run, etc.


C. Advantages and Disadvantages:
1. Advantages – 
a. avoid lawsuits, 
b. save costs, 
c. save time, 
d. opposing party has shown you its evidence 
2. Disadvantage – 
a. disclosing evidence to opposing party by making motion, 
b. if you make bad motion it sends red flag to judge re: settlement, 

c. expensive and time-consuming, 
d. hard to win, 
e. lots of lead time 

1. 75 days notice and discovery completed before moving

D. Proof Needed for Summary Judgment  



1. If P is moving party:



a. He is saying he can win without trial – he can prove everything 

b. ex: Br/K – and pleaded (1) existence of K [offer and acceptance, consideration], (2) P performed, (3) ∆ breached, (4) P was damaged 

c. P’s burden – there is no triable issue on any of the elements





1. he needs evidence of all of these. If burden is met,





a. Burden is then on ∆ - He must show either:

1. there is a triable fact with regard to any of these elements

a. that there is dispute about one of these elements







OR 







2. ???


2. If ∆ is moving party:
a. ∆ must show there is no triable issue of material fact on ONE of the elements

1. MUCH EASIER burden for the ∆ to get sum. judgment 

b. If ∆ challenges one of the elements

1. P must dispute the element and provide some evidence of that element – then sum. judg.. denied.

E. Requirements for Making Motion for Summary Judgment - CCP § 437(c)


1. Any party can file it 




a. Need notice, declarations, etc. 



2. When can you make motion?




a. P must give ∆s at least 60 days after gen. appearance

b. Motions MUST be heard NO later than 30 days before trial date.





1. You should do it beforehand 

a. must know when court hears these motions


3. Length of Notice




a. Must give 75 calendar days of notice of motion  
4. To move for summary judg. AND summary adjudication, 
party must ask for both (in the alternative) 


F. Separate Statement of Undisputed Facts (CCP § 437(c)(3), (b)(1))
1. Purpose: Sets forth all material facts that the moving party contends are undisputed




a. Non-movant must set forth all facts it claims disputed



2. CRC 342 – must be a certain form

a. 2 columns (one with undisputed mat. fact and one with supporting evidence)

1. Can use declarations, discovery devices (interrogatories, request for admissions, docs asserted true – contracts ) 


3. Opposing party can get electronic version of sep. statement upon request


a. other sides wants this b/c in their response must be the same format 

1. cut and paste (P’s columns 1, 2 go into column 1 – response to this goes into column – disputed/undisputed with supp. evide)

b. TIME: 20 days to respond

G. Declarations Needed
1. Must look like they contain real evidence; penalty of perjury and by someone with personal knowledge.

2. To object: CRC 343 

a. submit in writing pursuant to CRC 345 
OR


b. do it at hearing and make sure reporter is present 


H. Credibility of Witnesses - CCP § 437(c)


1. Judge can NOT deny sum judg. based on credibility of witnesses 




a. i.e. reading through declaration and not liking it.



2. Judge has discretion not to grant where individual statement is a state of mind




a. ex: intent. tort - battery suit 

1. If ∆ motions for sum. judg. and files declaration saying he didn’t intend to injure (which is element of tort), that may not be enough.

XXVI.
MOTION FOR SUMMARY ADJUDICATION
A. General 



1. AKA: Mini-Summary Judgment
2. Purpose: Let’s you terminate a cause of action or a damage claim early

a. occurs where party can’t win entire case, but can win part of case

3. Example: P has different C/As – Br/K, negligence, etc  with compensatory and punitive damages and one or more of the C/As have no merit.




a. i.e. can’t go after negligence, but can go after Br/K.





OR





b. P can argue some affirmative defenses have no merit.





OR





c. i.e. summary adjudication as to damages (strike punitive damages)

B. Advantages and Disadvantages


1. advantages – 
a. can knock out punitive damages, 
b. can knock out bad claims

2. disadvantages – 
a. expensive,
b. if you lose, you are showing your cards, 
c. may not want to knock out weak claims



3. Strategy:  Might want to use “request for admission” from other side instead of 
summary adjudication 

CA/FED SPLIT





Responsive Pleadings





Service of Complaint





Status Conference 





Arbitration





Meet-and-Confer





Case Management Statement





Example: You are suing County of LA for damage to car and person caused by pothole in street





FED/CA SPLIT- Aggregation


CA – If 2 or more Ps assert claims arising from the same transaction or occurrence, the entire case will be treated as unlimited if ONE of the Ps meets the amount in controversy requirement


FED – Fed Court will NOT exercise jurisdiction over ANY P whose claim fails to meet the amount in controversy requirement.





Note: County in which obligation is to be performed = Where K is incurred (i.e. entered into) = 


can’t use where it is to be performed (unless in writing in K)





corporate venue





CA-FED DIFF





Service of Process


CCP §§ 416.10 – 416.90





Substituted Service


When you can not serve personally, but must leave the summons with another person. CCP § 415.20





Who can serve?


A summons may be served by any person who is at least 18 y.o. and NOT a party to the action 


CCP §414.10





CA-FED DIFF





Bottom Line


For individuals – must try personal service first (with reasonable diligence), then can do substituted service.





CA-FED DIFF





Motions to Quash (service) –


Possible, but usually not worth bringing b/c ∆ will eventually get served





Potential plaintiffs





Potential defendants





NOTE: If multiple Ps and multiple ∆s, the common question must affect them all





CA/FED DIFF





CA has 4 Types of Pleadings 


complaints


demurrers


answers


cross-complaints





Finding legal theories is the first step





Improper Conclusions of Law


illegal


unlawful


void


fraudulent 


unauthorized





Ultimate Facts


1) title to property





2) ∆ was negligent





3) within the scope of employment





4) breach of K








Demurrer – pleading in which ∆ claims that complaint is not good enough (facts not suff.)


See, CCP § 430.10





Important – 430.10(e) – General Demurrer 





others, special demurrers





∆ struck P w/ his car


( good ultimate fact





∆ struck P with his red Ford Pinto while talking on his cell phone


( evidentiary fact (too much)








EXAMPLES





30 days to demure after complaint is served





CCP § 1005





D. How to Deny (CCP § 431.30(f)):


		1. by reference to specific paragraphs or parts of complaint; or


2.  by express admission to certain allegation of the complaint with general denial of all of the allegation not so admitted; or


3. denial of certain allegations upon information and belief; or


4. for lack of sufficient information or belief , with a general denial of all allegations not so denied or expressly admitted





CA/FED DIFF





MUST meet all three parts to amend (facts, injury, instrumentality) 





Definition: related cause of action – a cause of action n which arises out of a the same transaction, occurrence, or series of transactions or occurrences as the cause of action which the P alleges in his complaint (CCP § 426.10(c))








There will be calendar questions on exam (when to file, serve, etc.)








If going backwards, don’t count the hearing day, but if going forward, then court the hearing day.





CCP § 2017.210: existence and extent of any insurance policy…


1. policy: encourage settlement


a. then you know how much you can go after.	


2. BUT, can know someone’s net worth


a. beyond scope of discovery


b. exception: claim for punitive damages





1. safeguards


a. threshold proof as to availability of punitive damages








Note: Not everything client tells atty is privileged





NO excisions for mental impression documents – 


TIP: write impressions in everything 





MICOLT





for individual 





Smoking Gun Document  DO NOT SHRED! YOU ARE NOT THE CLIENT!


			 Best idea: hide it amongst other non-related documents and hope for the best.





for organizations 





Winning party must draft a proposed order





those days have to do with time to receive the answers after you�send the interrogatories, time to review the answers and write a�motion to compel if you need to, time to give notice to compel�answers, and you must have all this done by the time the code says you�must complete discovery before the trial date.
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