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I. FOURTH AMENDMENT 
A. Constitution: 

1. 4th Amendment: Protects against unreasonable search and Seizure. Requires that no warrants shall issue but upon a showing of probable cause.

II. FOURTH AMENDMENT ARREST: 
A. Arrest

1. Definition: The seizure of a person for the purpose o initiating criminal proceedings.



a. What it is not:

1. more than mere custody, 

2. more than brief detention, 

3. more than stop-and-frisk



b. Factual determinationharr

2. Warrant: NO warrant required, except:



a. when a suspect is arrested in his or her own house

1. Note: If foot is over the threshold of one’s house, it is NOT enough to constitute being at home

2. Payton v. New York (1980): (Right place?) – warrant for house arrest
a. FACTS: Police had PC to arrest ∆ but didn’t get warrant.  Went to home, broke down door, no one home.  Police seized bullet as evidence.  ∆ surrendered later.  In related case, police had PC to arrest ∆ but didn’t get warrant, went to house.  Son opened door, police went in, seized ∆, searched immediate area and found drugs.  
b. USSC: No exigent circumstances here, so no right to enter without warrant (either to search or to arrest).  All evidence found is a fruit of the poisonous tree and inadmissible
3. New York v. Harris (1990): (Right place?) – Payton limited to house
a. FACTS: Police find dead body and suspect ∆.  Police go to ∆’s residence to arrest him w/o warrant.  They arrive knock are let in and read ∆ his rights.  ∆ later confesses to killing three times (at apt, in written statement at station, on tape).
b. USSC: Confession made in home not admissible b/c no arrest warrant and no exigent circumstances.  Confession at police station is valid b/c Payton protects in the home not outside of it and police re-administered Miranda warnings.
1. No warrant needed in public place to arrest.

2. Payton Limited to House.



b. when one person is being arrested in another person’s home. 



1. What would be required: 





a. search warrant to 1st person’s house for named person



c. misdemeanor not observed by police (common law) 




1. Note: same rule for a private citizen




2. For an observed misdemeanor:





a. no warrant required – See Atwater below



  


3. Probable Cause:


a. Probable cause IS required for an arrest



b. Objective Test:

1. Test: Fact and circumstances must be such that a RPP 
would believe that the suspect had committed the crime




a. more than mere suspicion

III. FOURTH AMENDMENT:  PROCEDURAL REQUIREMENTS: 

 A. Exclusionary Rule: Judicially-created remedy when government (police) has 
violated someone’s constitutional rights in gathering evidence. Policy to deter 
unlawful police conduct. Evidence obtained through illegal means is NOT 
admissible as evidence in substantive case.
1. Created: Weeks v. United States (1914)– All evidence gathered unconstitutionally (from unlawful arrest, search, or seizure) shall not be admitted substantively as evidence in a criminal  proceeding.  Go back to the point where the constitution was not violated.

a. Weeks only applies to federal cases


2. Reversed: People v. Defore  (Is this correct?)
a. Cardozo – “Why should the murderer go free because the constable blundered?”

b. Held that 4th Amd. was not incorporated and thus not applicable in state court


3. Revived: Mapp v. Ohio (1961): 
a. The exclusionary rules now applies to the states by incorporation through the 14th Amd.

b. FACTS: Cops entered Mapp’s house on suspicion she was housing a terrorist.  They had not warrant and found no terrorists.  But, they searched anyways and found nude drawings of models.  Police charged her with possession of obscene materials. Mapp convicted to 5 years.

c. USSC: Held that the exclusionary rule applies to the states (didn’t use 1st Amd.)


1. Note: Wolf v. CO (1949) – USSC held 4th Amd. applied to states


2. Before Mapp – exclusionary rule only applied to:



a. counterfeiters and other federal crimes


3. Now: Exclusionary rule applies to all criminals

d. Rationale for Exclusionary Rule: 

1. Deterrence – deter police from collecting evidence through illegal and unconstitutional means

2. Judicial Integrity – Court should not be party to Constitutional violations


4. Modifications to Exclusionary Rule (Does the Exclusionary Rule apply?):


a. Grand Juries – NO



1. Rule: Exclusionary Rule does NOT apply to grand juries




2. Purpose of grand jury: To determine probable cause (in secret)
a. Characteristics of Grand Juries: 

1. May consider hearsay evidence, 

2. Accused may assert 5th Privilege to Self-Incrimination 

3. No right to confront witnesses
4. No right to cross-examine

5. No right to present evidence
6. No right to counsel

7. No right to Miranda warnings

8. No right to be present unless called to appear
3. Cases: 

a. United States v. Calandra (1974)
1. FACTS: Gov’t seizes evidence unconstitutionally but doesn’t look to introduce it at criminal trial, only grand jury proceeding.

2. USSC: Exclusionary does NOT apply at Grand jury proceedings.  Judicial integrity argument rejected (see Payner) 


b. Civil Cases – NO



1. Rule: Exclusionary Rule does NOT apply in civil cases




2. Cases:

a. United States v. Janis (1976)
1. FACTS: Agents unconstitutionally seize information that ∆ was cheating on his income tax.  Court held such evidence inadmissible at federal trial so IRS sues him civilly for back taxes using such evidence.
2. USSC: Exclusionary rule does not apply here.  Deterrent effect is of minimal value at civil trials.



c. Impeachment Purposes – NO



1. Rule: Unlawfully obtained evidence may be used to impeach the ∆




2. Cases: 

a. Walder v. United States (1954)
1. FACTS: ∆ charged with possession of heroin.  ∆ takes the stand in his own defense and denies the heroin was his and denies that he ever used heroin or possessed it. Prosecution introduces fact that ∆ was charged 3 years earlier with heroin possession but not convicted b/c evidence was unconstitutionally obtained. 
2. USSC: Evidence is admissible for impeachment purposes. Conviction stands.  Court allows it b/c it is not about the drugs on trial in this case, it is about false statements.




b. Harris v. New York (1971) - Exception to Miranda for impeach
1. FACTS: ∆ denied selling heroin to police and said he sold baking powder in attempt to defraud.  This was a situation of “custodial interrogation” and Miranda applied.  The police did not read ∆ his Miranda rights or get a waiver.  Prosecutor wants to use un-Mirandized statements against ∆ (he admitted guilt in the past) 
2. USSC: Court overrules dicta in Miranda that un-Mirandized statements can’t be used for impeachment purposes.  If ∆ testifies on his own behalf, un-Mirandized statements may be used against him for impeachment of credibility.  




c. Oregon v. Hass (1975): Confess. after Miranda & atty refused
1. USSC: When suspect is in custody and given Miranda warnings, if he asks for a lawyer and refused one but still 
provides inculpatory information to police, such information is admissible for impeachment purposes, but not in the case-in-chief. 
c. New Jersey v. Portash – Invol, compul. statements ( incl. GJ) not admissible for impeachment 
1. FACTS: ∆ coerced to make statements in a GJ proceeding by granting him immunity. ∆ later makes statements on trial inconsistent with GJ testimony.
2. USSC: GJ statement can NOT be used for impeachment purposes.  Involuntary statements not admissible for impeachment, but voluntary statements are admissible.
d. United States v. Havens – Extending impeachment rule to illegal search & seizure cases and inconsist. cross-exam statements
1. Havens and buddy were lawyers and decided to smuggle cocaine into US by sewing it into the lining of their coats.  At customs, Havens goes through but they stop buddy and find cocaine.  They then bring Havens back and search his suitcase finding the T-shirts used to cut patches.  Buddy rats out Havens and Havens takes stand in defense in denial. Prosecution tries to use such info to impeach ∆’s statements made during cross-examination.  
2. USSC: All evidence found in Havens suitcase was excluded b/c it was an unconstitutional search. BUT, there is no difference whether statement was made in cross-exam or direct and both are allowed for impeachment purposes      
e. James v. Illinois (1990): Can NOT impeach a defense witness on stand based on ∆’s un-Mirandized prior statements 
1. FACTS: ∆ made a statement that is contradictory to what the witness claims on the stand is the truth.  Prosecution tries to impeach the witness with ∆’s prior statement 
2. USSC: NO. You may NOT use a ∆’s prior un-Mirandized statements to impeach a defense witness


a. Rationale



1. chills defense from putting on witnesses



2. incentive to break the rules


d. Third Party Consent – NO, if police belief in 3P’s consent is reasonable 



1. Illinois v. Rodriguez (1990)
a. FACTS: Police gain entry to ∆’s apartment through consent of woman who police assumed lived there (things she said).  
b. ISSUE: Is the warrantless entry valid when based on the consent of a 3P whom the police believe possesses authority over the place but in fact does not?
c. USSC: Police were not unreasonable in believing that she had authority to enter and consent.  She seems to be living there so it is reasonable to conclude she had actual authority.
d. DISSENT: Woman didn’t have authority. Police should have checked for sure before they entered.



2. Georgia v. Randolph (2006) – March 22

a. FACTS: Wife allows police to enter and search home but husband, standing there, does not give consent to enter and search for evidence.

b. ISSUE: Can police use consent of one co-occupant in the face of objection of another co-occupant to be allowed to enter and search residence?

c. GASC: Evidence should have been suppressed – that is not consent

1. one co-tenant may not grant permission to police to search a shared residence over the express objection of the other, physically present, co-tenant (or, more precisely, that such permission was not valid in the face of the objection).  
d. USSC: JUDG/AFF – Police can NOT enter if there is objection by at least one co-occupant, even though there is consent by another co-occupant. It is trespassing.

e. DISSENT (Roberts): Battered women will suffer – husbands will refuse searches when police come to investigate domestic violence.

1. Souter (majority) – this is a strawman argument (there are other exigent circumstances). Dissent’s argument can be easily knocked-down





a. there will be plenty of circumstances when this 

rule won’t apply








1. It is a narrow set of facts – not a bright-

line rule

f. CONCURRENCE (Breyer): Police could have secured home and tried to get a warrant – this simply just entered.

e. Deportation Hearing - NO



1. INS v. Lopez-Mendoza (1984)
a. FACTS: Deportation hearing of 2 illegal immigrants.  INS conducts illegal search and arrest revealing deportees unlawful presence in US. 
b. USSC: Such information would be inadmissible in a criminal trial but it is admissible here.  Exclusionary rule does NOT apply here. 

1. Justification



a. ∆s can pursue §1983 claim



b. INS has its own disciplinary proceedings

c. Note: 4th Amendment still applies though!!



f. Parole Hearing - NO

g. Prison Searches - NO



1. Hudson v. Palmer (1984)
a. FACTS: ∆ is an inmate and officer conducted a shakedown of prison locker and cell for contraband.  ∆  claimed 4th Amd. constitutional violation. 
b. USSC: Prisoners have NO REP, not even for writings.  There is no right to exclusionary rule nor 4th Amd. privilege.
1. Note: Congress could pass a law protecting prisoners’ rights to certain things.

2. Note: 8th Amd privilege against cruel and unusual punishment (way  privacy is invaded) and 5th Amd. Takings Clause still applies. 


5.  Fruits of the Poisonous Tree
a. Rule:  Prior illegal police conduct may require that any subsequent verbal or physical evidence obtained will be tainted by the earlier illegality and thus found inadmissible



b. Requirements: The second search must exploit the first search  

1. ex: Police illegally search someone’s home, finding evidence of wrongdoing (stolen property), and then obtain an arrest warrant for the property owner. The arrest warrant is a “fruit of the poisonous tree”
c. Cases: 

1. Wong Sun v. United States (1963)
a. FACTS: Police investigating heroin trafficking. Without probable cause, police arrest HM and search his house finding heroin.  He says he got it from BT.  Police arrest BT and search his house but discover no heroin. BT says Yee sold it and confesses that he sold it w/o signed doc. (oral confession). Police arrest Yee, search his house and find heroin.  Yee says that he got it from BT and WS.  Police arrest WS, search his house and find nothing. They release him.  Couple of days later, WS voluntarily confesses 
b. USSC: The confession and everything they found at BT’s house and Yee’s house is excluded because they fruits of the poisonous tree (result of illegal search of HW’s house).



d. Free Will Exception to the Fruits of the Poisonous Tree
1. Wong Sun v. United States: WS’s confession is admissible (even though a fruit of the poisonous tree) b/c he confessed under his own FREE WILL. His free will cut of the liability of the cops – cops are not the proximate cause (confession as intervening/superseding cause)
1. Taylor v. AL (1982):
a. FACTS: ∆ arrested without probable cause and confessed while still in police custody.  While in custody and before confessing, ∆ was given Miranda warnings thrice and visited with family and friends 
b. USSC: NO – this is NOT free will.  ∆ was still in custody when he confessed and none of the other details are intervening acts.



2. United States v. Ceccolini (1978):
a. FACTS: Police go into a flower shop. When the clerk at the register walks away the police notices an open envelope.  Police look in envelope and find betting slips. This gives police the idea that flower shop is a bookie joint. Search leads police to a person who 18 months later testifies against ∆.  
b. USSC: This is a search.  BUT, this fruit of the poisonous tree is admissible b/c of free will.  Here, USSC uses the witness’ free will to implicate ∆.  A witness’s testimony (even if a fruit of the poisonous tree) is not excluded  



3. Also, Inevitable Discovery – see below
6. Overcoming Taint of Unconstitutional Searches


a. Inevitable Discovery Rule

1. Definition: Evidence obtained through an unlawful search or seizure is admissible in court if it can be established, to a very high degree of probability, that normal police investigation would have inevitably led to the discovery of the evidence

a. unlike old Independent Source Rule, police need not come across evidence, but only show that they would have eventually come across it w/o ∆’s help.

b. Uses POE standard. Question of law.

2. Rationale: Excluding evidence that would inevitably have been discovered otherwise would not serve to deter police misconduct (the purpose of the exclusionary rule)

3. Cases: 

a. Nix v. Williams (1984 - Part I)

1. FACTS: ∆ murders young girl and hides her in a culvert.  ∆ is convicted.  ∆ claims that evidence was found b/c of unconstitutional confession (fruits of poisonous tree) 
2. USSC: This is inevitable discovery. NOT excluded.  Search team was in area and would have found body in “relatively near future”
a. Near future is important b/c of external circumstances (weather, etc.)

3. Note: This is the second time case went to USSC. 1st time, reversed b/c of illegal confession.  Now back for evidentiary reasons.



b. Independent Incriminating Evidence
1. Definition: Obtaining same evidence for probable cause from an unrelated legal source after illegal police activity conducted. 
a. ex: unlawful search of a house.  While leaving the house, the police sees the postman who then tells the police that suspect is engaged in illegal activity with evidence.
B. Civil Damages Remedy Against Police


1. Bivens v. Six Unknown Agents 

a. Facts: Suspect’s constitutional rights were violated by police unwarranted search of his house and he wanted to sue the police for civil compensation.  He moved to sue claiming authority under § 1983 
b. COURT: Court created an implied cause of action by which individuals are permitted to sue police officers for monetary damages because their criminal procedural rights were violated.

c. DISSENT (Berger): Allowing such a C/A is legislating from the bench.  


2. Follow-up cases:

a. ISSUE: Whether federal government or police agencies should be the ones sued or unconstitutional searches or whether specific officer should be sued?
b. COURT: Sue specific officers

c. NOTE: Many of these cases are NOT won by criminal ∆s who become civil P’s because they are not sympathetic to juries.

C. Standing

1. Definition: Standing requires that the ∆ have a possessory interest (and a reasonable expectation of privacy) in the premises searched or in the item seized.  The ∆’s own privacy rights must be violated in order to have standing. Based on “totality of the circumstances.”

a. Wong Sun v. United States:

1. USSC: Wong Sun had no standing to object to heroin seized at Yee’s house.  He had no possessory interest in that heroin. His constitutional rights were not violated.  Yee’s testimony, while not admissible against BT, are admissible against WS b/c WS’s rights were not violated in finding Yee.


b. US v. Payner (1980):

1. FACTS: US thinks ∆ has illegal offshore bank account.  So, US illegally (w/o warrant) searched a bank official’s briefcase for evidence of Payner’s guilt.  ∆ argues to exclude evidence b/c of unconstitutional search.

2. USSC: NO.  ∆ has NO standing to exclude such evidence b/c he had no possessory interest in the briefcase – it was a 3P’s briefcase.  Only the bank official had standing to exclude it: the illegal search and seizure must invade the ∆’s REP, not that of a 3P.
a. Note: DC judge held it must be excluded b/c it violated the integrity of his court. USSC rejected this!
c. Rawlings v. Kentucky (1980):

1. FACTS: ∆ at home having a party. Police come in and order everyone to stay while they obtain a search warrant. Woman empties purse upon police request and cops find drugs.  Rawlings claims ownership to drugs; that he put them there.

2. USSC: No standing.  NO REP b/c 1) given Miranda warnings, 2) he didn’t know for long before putting drugs in purse, 3) no subj. EP (Rawlings didn’t think he had a REP)
3. Only case said that suspect’s subjective belief mattered.


a. only standard is objective.
 

2. Extension of ∆’s Possessory Interest: 


a. personal items of an overnight guest (of the owner of the place searched)

b. police can not use incriminating evidence admitted to show possessory interest for exclusionary purposes in the case of guilt against ∆.




1. Simmons v. US (1968):

a. FACTS: Police follow lead of bank robbery to search suspect’s mothers basement with no warrant and found two suitcases filled with incriminating evidence. IN order to have standing, ∆ must prove the item searched is his, but then it would be admitted other incriminating evidence.

b. USSC: When a ∆ testifies in support of a motion to suppress evidence on 4th Amd. grounds, his testimony may not thereafter be admitted against him at trial on the issue of guilt unless he makes no objection.

c. police have no right to search an area simply because it is open to certain other people besides ∆.



1. Mancusi v. Deforte (1968)



a. FACTS: Police go to union HQ and unconstitutionally search in the common room of the big office in at the HQ. Many people have access to the files in the office.  Police find incriminating evidence against ∆.  

b. ISSUE: Does ∆ have standing to object to evidence obtained?

c. USSC: YES.  There is a REP to be free from gov’t intrusion in such a place.  Simply because others share/have access to materials or a certain area does NOT mean that the gov’t has the right to intrude.  

3. Limitation to Standing Rule: Automatic Standing (no longer)

a. (Formerly) Possession crimes



1. Jones Standing – One has standing if: 


a. he is on the premises when the action (search) takes place; OR

b. ∆ is charged with a crime of illegal possession

2. ex: If a passenger in someone else’s car, and charged with illegal possession of heroin, you may NOT object to introduction of heroin into evidence if heroin is found during search of someone else’s car. No standing

a. Reason: No possessory interest in ownership of car searched.
3. Rakas v. Illinois (1978) eliminates “on premises” rule

a. FACTS: ∆ is in a friend’s car when arrested. Police pull friend’s car over, search the trunk and find a suitcase.  After opening the suitcase, police find evidence linking ∆ to a crime.

b. USSC: ∆ does not have standing simply b/c he is in the car searched (no auto Jones standing).  ∆ must prove he owns the car searched to have standing

4. United States v. Salvucci (1980) eliminates possession rule
a. FACTS: ∆ charged with possession of stolen mail and moved to exclude such evidence.  Gov’t claimed that ∆ lacked standing. ∆ argued for automatic standing.
b. USSC: No more standing for possession crime charges b/c the rule is whether ∆ had a REP at the time of the search.  
1. REP is very fluid and subjective.  Judges can reshape criminal procedure with such a rule.

2. Note: Possession and being on premises are only factors to determine REP.



5. NOW: Only REP

4. Derivative Standing

a. Alderman Case – 4th Amd. rights are personal rights.  There is no necessity to exclude evidence against one ∆ in order to protect the rights of another ∆.
1. Corollary Rule: One conspirator lacks automatic standing to challenge the admissibility of illegally obtained evidence used against him if that evidence was obtained from a co-conspirator (US v. Padilla)
5. Vicarious Standing (used in CA, until 1980s)



a. One could assert the assert that another’s constitutional rights were violated.



b. Repealed with Victim’s Bill of Rights 

D. Harmless Error: 

1. Harmless Error Rule: Error is harmless if the prosecution can show beyond a reasonable doubt that the ∆ would have been convicted anyway. Case will not be reversed

a. Chapman Case
1. FACTS: Griffin error takes place, D convicted.

2. USSC: Held that prosecution must prove beyond a reasonable doubt that error was harmless.

a. Thus, will have standard higher than POE, but allow verdicts of guilt to stand in spite of const. violation during trial.

1. Example: Griffin error takes place, but judge then gives “reverse Griffin” – so is error really that bad?  

2. “Chapman error” is “harmless error.” 

b. Definition of “BRD” for Harmless Error Doctrine

1. Chapman defined “proof beyond reason doubt” by looking at impact of error – ∆ just needs to produce reasonable doubt that it turned the tide.

2. Rehnquist wanted to change Chapman error: says we take error out of the trial, and look at what’s left, if what’s left is enough to convict BRD, then error is harmless.   This is basically a “sufficiency of evidence” standard.

a. Thus, so long as prosecution produces enough evidence to make prima facie case, then that’s enough, BUT this is not yet the law.

2. Reversible/Plain Error

a. ex: denial of right ot counsel, improper jury bias, jury pool chosen in racially discriminatory manner
E. State Action

1. Rule: State Action required for 4th Amd. violations: 



a. applies only to federal gov’t, state gov’t and their subsidiaries




1. ex: state univ. police, county sheriffs
IV. FOURTH AMENDMENT:  SUBSTANTIVE REQUIREMENTS: 
A. Introduction

1. Substantive Test: 

a. Was there a search or did no search take place?



1. Do determine whether a search took place, ask:

a. Did the person have an expectation of privacy in the thing searched?





b. Was that expectation reasonable?

2. If NO, then 4th Amendment is not implicated



3. If YES, then go to 2

b. Is there a warrant or is no warrant required?


SEARCH WARRANTS  
A. Introduction

1. Substantive Test:



a. Is there a warrant or is not warrant required?


2. A legal search requires:



a. showing of probable cause



b. a warrant
B. Warrant/Probable Cause Requirements

1. Probable Cause Test: No rigid rule, but courts use a case-by-case determination
a. Whether from the facts presented to the magistrate, a reasonable person would conclude that it was more likely than not, that incriminating evidence of the named items or persons would be found.

b. Note: Probable cause for a search warrant must NOT be stale.
  


1. It has to exist at the time of the search.


a. You can not be searched today for what you did last year

2. Use of Informants For Determining Probable Cause (Quality and Quantity of PC)

a. United States v. Ventresca (1965)

1. FACTS: Police looking for a still (illegal production of liquor).  Police, relying on informant’s tip, locate the still and smell and hear noises associated with the production of liquor.  They also observe large shipments delivered to place.  Police get warrant based on info. and search place.
2. USSC: Search warrant may be based on hearsay of a 3P if the informant is credible and the information is reliable.  Here, the informant was anonymous, so police observed the facts for themselves to determine probable cause for a warrant.
a. No probable cause if based on untested informant or anonymous informant



b. Determining trustworthiness of an Informant (“Totality of the Circumstances”)
1. Illinois v. Gates (1983)
a. FACTS: Police get anonymous letter saying that the neighbor are drug-dealers and they tell everyone about it. Under A&G Test, 

this letter is worthless so police track down suspects and observe their activities by themselves (but activities are not in themselves criminal in nature). So they don’t have enough information observed and the letter is not enough but they got a warrant and searched the suspects’ possession anyway and found evidence of criminal acts.
b. USSC:  Though this doesn’t comply with the bright-line A&G Test, probable cause based on sufficiency of an informant’s tip must be established by the “totality of the circumstances”

1. This is a very flexible test.

c. FACTORS: (from Aguilar/Spinelli Cases which allowed 3P informants’ statements but held there should be rules)

a. Reliability of Informant 


1. Look at: 

a. Has informant given previous information to the police?




b. Has the informant testified in court?

c. Have any prior warrants issued from informant’s tips?







2. If not, one is an anonymous informant

b. Credibility of the Information

2. Look at:

a. would a neutral magistrate would find probable cause?

b. detail, specificity of information given.

3. NOTE: These are not elements, but factors! Don’t need a lot of both elements. If a judge makes a reasonable, non-irrational decision based on “TOC,” the USSC should not interfere.
a. another example of USSC trying to breakdown bright-line rules for flexible ones.


1. ex: reasonable, compelling, TOC 


3. Warrant Requirements:



a. Warrant Proceeding must be sworn




1. Don’t nee

b. Warrant must be issued by a neutral and detached magistrate


1. Neutral

a. can not be paid for every warrant issued but not paid for warrants not issued.


2. Detached



a. need judicial official to issue warrant


3. ∆ must file Motion to Traverse to Challenge this

a. Coolidge v. New Hampshire (1971)

1. FACTS: ∆ murdered young girl. Police go to house to question ∆.  New police went to get ∆, but stayed and questioned ∆’s wife and seized lots of items.  Police get warrant from AG to search ∆’s car at his house.  

2. USSC: Warrant was invalid!! There was NOT a neutral and detached magistrate.  AG may be very truthful and have integrity, but AG will not be objective, neutral and detached.
b. Example: Case where magistrate’s only job was to review warrants.  He was paid per warrant signed. USSC: Magistrate is 
not neutral b/c based on payscale, he will naturally favor on the side of signing off on the warrant.

c. Heller Case (late 1960s): Magistrate approached by police who wanted to seize a motion picture played in a NY theater that was “obscene.”  In the affidavit, the police listed what was obscene about the movie.  Judge – I can’t make a determination based on the description, I must view it myself.  Can’t seize the movie (prior restraint) so judge went to theater and watched the movie, decided it was obscene and signed off on the warrant in the lobby. USSC: Judge is neutral and detached.  He did all that was necessary to observe the movie, didn’t disturb rights and made a legal determination constitutionally. 

d. Lo-Ji Sales, Inc. v. New York (1979)
1. FACTS: Police hand judge a magazine that was being sold at a porno shop in NYC.  Police wanted judge to sign a warrant.  Judge agreed it obscene and signed a warrant (with no specific items listed) to seize all obscene magazines there.  To determine what was obscene, judge went to store and had police follow his lead as to what is obscene. Police stand at door as judge is inside looking at porn.  Police wrote down names of persons entering store.
2. USSC: NO. The judge is not neutral and detached.  Judge is not part of the investigation team.  Police had too much discretion.
c. Specificity of Warrant
1. Warrant must describe “the place to be searched and the things to be seized”


a. If police have too much discretion, warrant may be invalid
2. Good Faith Reasonableness in Warrantless Searches


a. Garrison v. MD (1987) Right Place?
1. FACTS: Police get warrant to search a residence. Under the warrant they can only search that one residence (an apartment on the 3rd Floor of a particular building).  Police start searching the third floor thinking there was only one residence on the floor, but there were two. They were let into both apartments on the floor and before they realized there were two separate units, police found contraband in the unwarranted unit.

a. Note: Before this case, such evidence found by mistake is inadmissible. Wrong apartment = no PC = no warrant = illegal search.

2. ISSUE: Whether the seizure of the contraband was prohibited by the Fourth Amendment.  

3. USSC: The evidence is admissible.  If the officers in good faith reasonably thought they were validly searching, they can use the evidence found in the wrong place.
Here, the search is valid b/c the officers were reasonable in their 
behavior.  There is no deterrent effect is you don’t allow this evidence. 
a. Note: Judicial integrity argument is rejected and abandoned. 

3. General Warrants

a. Stanford v. Texas (1965)
1. FACTS: Police seized writings of Mao, Castro, Marx, Pope John XXIII, from suspected Communist-∆ based on general warrant that authorized broad scope of seizure.

2. USSC: 4th Amd.  Violation – Warrant was so general that it wasn’t irrational for police to seize all they did.  Not that police went too far, but that Magistrate went to far and gave police too much discretion.

a. Warrants must be particular and name something specific to be seized and/or searched.

b. Nothing should be left to the discretion of the officer.





b. Stanley v. Georgia (1969):

1. FACTS: Police had a search warrant for a particular place and for particular items (gambling items) but the instead found obscene films.  
2. USSC: Court made this into a 1st Amd. case but 4 justices discussed the 4th Amd.  There was no PC to seize the canisters and no PC to play the film.  

d. Scope of Executing a Search Warrant
1. Police may search anywhere within the scope of whatever items the warrant describes, and until those items are found, any other incriminating evidence may be lawfully seized

a. May not look for additional incriminating items once the named items are found
2. Cigar in the Matchbox Rule:  You can only search in places where the particular item could be found.

C. Reasonable Expectation of Privacy (REP) Does this go under standing?
1. Test: Look to see whether an ordinary person (not the criminal) engaged in the same type of conduct would have reasonably expected privacy


a. objective test 
2. United States v. Katz (1967) 

a. FACTS: Person making a telephone call in an enclosed phone booth.  There was a bugging device attached to the phone in which the police could hear Katz’s call without his knowledge.

b. ANALYSIS: An ordinary person would reasonably expect that his phone was not going to be bugged.

c. RULE: If there is a REP, then police intrusion constitutes a search and vice versa

3. Other examples (based on facts):
a. enclosed toilet stall
b. department store dressing room



c. peering into a window on a high floor of a tall building (residence or office)

4. Note: If there a conspicuous sign that there is electronic surveillance being conducted, then there is no REP

5. Places where there is NO REP (police intrusion does NOT constitute a search)


a. Items “held out to the public”  


1. Phone calls from an unenclosed public phone 



2. Voice and handwriting samples



3. Pen register




a. Smith v. Maryland (see below in Taps) 
1. Pen register device records the number dialed but does not record the conversation.  There is no REP b/c the phone company has such info (not private) and there is no content in the number dialed.


b. “Open Fields” Doctrine  
1. Open fields are not areas beyond the curtilege and have NO 4th Amd. protection.  No REP for open fields. A view of open fields in not a search.
a. Curtilege- area immediately around the house reserved for domestic use






1. ex: patio, small backyard




2. Aerial photography of open fields is NOT a search
3. Cases




a. Oliver v. United States (1984) 

1. FACTS: Police looking for guys selling pot on land.  They have no warrant or PC to believe ∆s are growing on their land but trespass on land and find pot. 

2. USSC: Such evidence is admissible.  Court does NOT care that ∆ had a subj. EP b/c there is nothing in an open field that one would want to keep private.  



c. Legal Aerial Surveillance
1. ex: Police fly over backyard of a house in a neighborhood in a helicopter 400 above the ground to search for signs of wrongdoing.


a. Florida v. Reilly – This is NOT a search.
1. Any member of the public could do the same thing so no violation of ∆’s REP

2. ex: Police flew over backyard of home in an airplane at 1000 ft above ground observing by naked eye evidence of marijuana growing.  They then obtained a search warrant
a. CA v. Sorolo – This is NOT a search

1. No REP as to “routine observations with the naked eye in the public airways” 





b. It is a search if the airplane is flying too low



d. Beeper Devices: No REP for vehicles traveling on a public road.




1. ex: electronic beeper devices placed on bumpers for tracking purposes:
a. Court: Beeper only aids police in following the vehicle



2. Note: If beeper was placed in the car, then 

BUT,

e. RULE: Electronic Surveillance: Where technology (electronic surveillance devices) aids the police to observe what they could not have otherwise seen, then there IS a search

1. ex: Police use special night-vision binoculars that can see through heavy foggy to use in observation


a. This is a search –

1. The ordinary citizen private citizen could not have made this observation with the naked eye

b. ex: special camera with telescopic lens, special secret binoculars.

c. BUT, if the police could have made the observation using special electronic equipment anyway with the naked eye, then no search



2. Kyllo v. United States- (See below in Taps)
a. USSC: Non-common electronic devices used to search violate the 4th Amd.  The suspect has a REP that his privacy will not be invaded by non-common apparatus.
b. Note: There is no REP in common apparatus like binoculars and telescopes.
D. Mere Evidence Rule 

1. 1921 – USSC changed rule so that police can no longer obtain a warrant of “mere evidence” Under this rule, any search is said to be unreasonable if property that has only evidential value is seized (i.e. any search in the precincts of the home for personal items that are lawfully possessed and not articles of a crime is "unreasonable.")

a. Things that are not “mere evidence” (i.e. you need a warrant for)



1. instrumentality (gun



2. fruits of the poisonous tree (stolen property)



3. contraband (drugs)

2. Police must look for specific things and note those on the warrant.

3. Undone - Warden v. Hayden (1967)

a. FACTS: Derives from Boyd Case (1886) that held it is unconstitutional to seize someone’s private papers. Here, ∆ drives a taxi listening to police radio band and hears about a close robbery.  Soon after, driver sees robber run by and into a house. Driver alerts police and they enter house w/o a warrant. Police come across clothes.

b. USSC: Concludes that “mere evidence” rule may be too restrictive.  Evidence of a crime may be seizable under the Fourth Amendment. 
1. It is now settled that such evidentiary items as fingerprints,131 blood,132 urine samples,133 fingernail and skin scrapings,134 voice and handwriting exemplars,135 conversations,136 and other demonstrative evidence may be obtained through the warrant process or without a warrant where ''special needs'' of government are shown.137

4. Searches for mere evidence in possession of 3Ps unrelated to crime are ok.



a. Zurcher v. Stanford Daily (1979)

1. FACTS: Protestors take over Campus Hospital.  Police surrounded but protestors escape and beat officers outside.  Daily photographer took photos and published them in paper. Police got warrant to search, went to office, and found nothing. Daily sues.
a. Note, before Warden v. Hayden, one could NEVER search for mere evidence.

2. ISSUE: Can police obtain warrant and search a 3P who may have in their possession evidence that someone else committed a crime?

3. USSC: YES. Search is valid. This is not about innocence, but about relevant evidence. 

a. NO subpoena b/c it would give time for possessor to destroy evidence.  Don’t have to issue subpoena first.

b. 1st Amd. issues?


1. New York v. P.J. Video, Inc (1986)

a. USSC: NO! 1st Amd. doesn’t require a higher level of probable cause.  There are also special conditions (i.e. not relying on exigency)
E. Private Papers - traditional ban on search and seizure of the private papers of the accused

1. Andreson v. Maryland (1976)
a. FACTS: Police searched two offices for evidence of crime of false pretenses.  Police seized ∆’s papers from office. ∆ challenges the admissibility of such evidence
b. ISSUE: Whether the introduction of evidence of a person’s business records, seized during a search of his offices, violates the Fifth Amd privilege against self-incrimination. 
c. USSC: Court overturns Boyd Case. Police can search for private papers. In Boyd, the court held that ∆ was “compelled” to incriminate himself by the taking of his private papers and using it against him. Here, USSC holds this is NOT compulsion b/c the ∆ is not forced to write anything down or turn anything in…the police do all the work, so there is no compulsion to make the ∆ do something. 

1. KEY: Narrower definition of compulsion 
F. Compulsion

1. Andreson v. Maryland
a. USSC: Narrows definition of compulsion in Andreson. Now, ∆ must do something affirmatively to be compelled (i.e. physically turn over a diary) and in violation of the 5th Amd. 
G. Exceptions to Warrant/Probable Cause Requirement  (DIVIDE UP B?T WARR & PC)

1. Special Needs/Reasonableness (Lesser Standard for Probable Cause)
a. New Jersey v. TLO (1985)
1. FACTS:  2 high school girls were caught smoking in the bathroom. One denied it and so principal asked her to dump out her purse.  He found cigarettes and rolling papers and then small amount of pot, a pipe, and evidence of dealing. The trial court denied a motion to suppress  
2. Note: There is state action b/c this is a public school. If it were a private school, there might be a problem.
3. USSC: There is a REP in student’s personal items at school. This includes backpacks, purses, etc. BUT, such items may be searched by school administrators acting independently where there is a reasonable belief that contraband will be found.

a. Administrator only need “reasonable, articulable suspicion”


b. Probable cause not needed.

2. In a student’s locker or desk there is a greater REP, BUT standard of “reasonable, articulable suspicion” applies where the school gives notice that possession of such locker is the NOT the exclusive property of the student.

3. CONCURRENCE (Blackmun): Special Needs, more persuasive 

a. Special Needs – Only in those exceptional circumstances, in which there are special needs beyond normal needs for law enforcement, are the warrant and probable cause requirements made impracticable.  Here, exceptional circumstances exist b/c o the obligation to protect students while at school when compelled to attend.   Balancing is the way to go.
b. Some form of reasonable suspicion is needed not full PC.

1. Here, seeing girl smoking does not give you PC to search purse but gives you reasonable suspicion to search purse


a. Seeing rolling papers gives you PC.




4. OFF-CAMPUS: Rules don’t apply

a. If student just left school and the principal runs after here catching her off-campus, the special needs doctrine does NOT apply.  Student is then protected by criminal procedure rules and NOT special needs.

b. Special Needs relate to confinement at school b/c students need greater protection there and state must provide it.


2. Special Needs/Public Health and Safety (Needs?)


a. Skinner v. Railway Labor Executives Ass’n (1989)
1. FACTS: After a train wreck, the employees involved are hauled away and forced to undergo urine and blood tests.  Everyone is tested - there is no requirement of evidence of intoxication.  Thus, there is no PC.

2. USSC: Two Rationales delivered

a. Public Need to protect safety – Because of the potential danger to the public and the fact that there is an identifiable high risk that RR employees are intoxicated, such a search is valid.
b. Deterrence – Such a test will deter employees from coming to work drunk.

1. BUT, what about the fact that they are willing to get on a train drunk in the first place?

3. DISSENT: NO. Need full probable cause.  They are afraid of slippery slope effect. 
b. Nat’l Treasury v. Von Raab (1989) – Mandatory drug testing of gov’t EEs is constitutional 
1. FACTS: US Customs created a rule requiring a urinanalyis test from employees who seek transfer or promotion to certain positions. Also, test for those who are in active involvement in drug enforcement and those who carry firearms or classified documents. 

2. USSC: Such a search is allowed.  There is a special need that such persons are physically fit, and have “unimpeachable integrity and judgment.” (don’t want drugs to get through w/ EE help) The rationale to prevent the promotion of drug-users to positions requiring the possession of a firearm is also valid.  The gov’t compelling interests in safeguarding the borders and public safety outweigh the REP.
3. DISENT (Scalia and Stevens): There is no connection here, no data (like Skinner) backing up such a claim. Only 5 of 3600 tests indicated drug use.  This is not a special need 

3. Example of NO Special Need or Public Need – Running for Public Office
 
a. Chandler v. Miller (1997)
1. FACTS: GA requires those running for public office to take a drug test from a state-certified laboratory

2. USSC: NO. Such a search is unconstitutional.  There is no special need: There is no connection b/t drug-using politicians and the execution of laws favorable to decriminalizing drugs.  

a. States rights: Rehnquist dissents


4. Drug-Testing in School Setting/Student Athletes - YES


a. Vernonia School District v. Acton (1995) 
1. FACTS: School demands urine tests from athletes prior to joining the team to test whether high school students are doing drugs.  The rationale is that athletes are the ringleaders of drug use.

2. USSC: Such a test is allowed – 

a. Special Needs Doctrine: The intrusion on student’s privacy rights was outweighed by the legitimate gov’t interests in deterring drug use and avoiding physical harm to drug users and other students.  
b. ALSO, there is a lesser REP in athletes.  The “‘communal undress’ inherent in athletic participation” creates this lesser expectation.
c. ALSO, this test is unobtrusive, there is no police involvement, and one can opt out of being an athlete if don’t want to be tested.

2. Note: Random drug test of student athletes does NOT require individualized suspicion by a coach or school administrator


b. School District of Pottawatomie County v. Earls (2002)
1. FACTS: School rule held that any person wanting to participate in extracurricular activities must be drug-tested before joining.  This includes cheerleading, academic team, French club.

2. USSC: Such testing is allowed and despite its difference from Vernonia, it serves the School’s interest in protecting the safety and health of its students.  There is a special need involved here.

a. Similarities and differences from Vernonia



1. Similarity

a. students not forced to participate in these activities, and there is no police involvement (the program is to service the health and safety of the students)



2. Differences:

a. There is NO lessened REP argument b/c this rule involves all extracurricular activities.

1. Thomas – this is not crucial to Vernonia

b. No known drug problem at schools. 




3. CONCURRENCE (Breyer): Limits Majority b/c he is deciding vote

a. Narrows the case to its facts – As long as there is a way to opt out, then he agrees with majority.  Holds that a student can’t be forced to take a drug test just because he is a student.



4. DISSENT: Joining such activities is part of successful high school life.

a. You must do these activities to succeed in lie and at a disadvantage if you don’t participate. These activities are NOT really voluntary.
5. Good Faith Exception to Warrant Requirement


a. Michigan v. DeFillippo (1979)
1. FACTS: Police discovered evidence of criminality b/c law said you had to identify yourself to police under threat of criminal prosecution.  P refused to identify himself.  Police arrested suspect and searched him (“search incident to arrest”).  Police found drugs.
2. USSC: This is not a fruit of the forbidden tree b/c the police acted in good faith despite the fact that ordinance was later declared unconstitutional.  They acted in reasonable reliance of the warrant as constitutional.   


a. When police act in good faith, there is no deterrent effect gained.



b. Illinois v. Krull (1987) – Warrantless administrative searches
1. FACTS: Police regularly inspected a wrecking yard pursuant to state statute. Police searched the cars and found 3 were stolen.  Police placed ∆ under arrest. 
2. USSC: This is good faith exception.  There is NO valid reason to distinguish b/t statutes that define substantive criminal offenses and statutes that authorize warrantless administrative searches. The lack of deterrence effect is present here too (but to legislators).
3. DISSENT: More worried about acts of legislators than Majority
4. EXCEPTION TO EXCEPTION: If the law is clearly unconstitutional (unreasonable), then police can’t claim reliance on it or the good faith exception.  



c. United States v. Leon (1984) – Separate and Distinct Good Faith Exception
1. FACTS: Police had a search warrant, but it was later determined that it was given w/o probable cause and invalid.

2. ISSUE: Would a magistrate be deterred by the Exclusionary rule?   

3. USSC: Court doesn’t acknowledge this.  USSC holds that evidence obtained due to honest police mistakes should NOT be excluded by the 4th Amd.

a. ex: magistrate makes a technical mistake in issuing the warrant and the police act on it in good faith.
b. magistrate didn’t have enough probable cause (some, not enough) but still issued the warrant.

c. does NOT apply if police intentionally lie or mislead the magistrate into issuing the warrant – This will be excluded.
d. does NOT apply if there is no probable cause but magistrate still issues the warrant

4. DISSENT: This decision will create a system of forum shopping for easy judges to sign of on warrants.


d. Arizona v. Evans (1995)
1. FACTS: Police follow and pull over a car b/c there is an outstanding warrant for the driver.  They arrest him, search him and find drugs.  BUT, in hindsight, there was no warrant (there was one but it was recalled and eliminated – the clerk failed to recall the warrant)
2. USSC: This is NOT a fruit of the poisonous tree.  The Exclusionary Rule is not intended to apply to clerks.  Police acted in good faith – there are civil remedies from jail
a. DISSENT: O’Connor denies that anyone will successfully sue a clerk from jail
6. Persons present on premises during search may be detained but not searched absent a showing of probable cause 



a. Michigan v. Summers (1981)
1. FACTS: Police have search warrant to search property but no mention of persons.   They arrive and discover someone leaving.  Police don’t let suspect leave.  They detain him for less than 2 hours until they find drugs.  Police arrest ∆, search him and find drugs.  Police claimed that they were afraid ∆ may have drugs or try to flee.
2. ISSUE: Is initial detention valid? 

3. USSC: YES. A warrant to search for contraband carries with it the limited authority to detain occupants of premises while a proper search is conducted.


b. Mueller v. Mena (2005)

1. FACTS: Mena on premises when police come with warrant to search house for gang-related evidence (weapons).  Mena not suspected of being gangmember, owner of house or weapons.  Police handcuff her for 2.5 hours while searching.  Mena sues police under Bivens claim. Mena wins
2. ISSUE: Is Mena’s detention justified under Summers?
3. USSC (Plurality): Detention was consistent with Summers and no constitutional rights violated.

4. CONCURRENCE: Safety o\f officers and efficency of search are of first concern, but can’t use too much force.  Use of force (i.e. handcuffs) must be objectively reasonable under circumstances. No blanket rule 

5. DISSENT: This is saying that no reasonable jury would conclude that what officers did was wrong! Crazy!
7. Knock and Announce Requirement and Exception 

a. Police must knock and announce purpose before entering pursuant to a warrant

b. Exception: Police need NOT knock and announce if police have a reasonable suspicion that knocking will:

1. be dangerous to the officers; or


2. where it would be futile

a. inhibit the investigation by allowing suspect to dispose of or destroy evidence 
c. Old Rule: Before officers could enter a home to search or arrest, they had to knock, state their purpose, and then gain entrance. 




1. Wilson v. Arkansas (1995) – reasonable requirement 

a. USSC: Police officers entering a dwelling must knock on the door and announce their identity and purpose before attempting forcible entry.  There is a “flexible requirement of reasonableness [and not] a rigid rule of announcement that ignores countervailing law enforcement interests.” The Court “left it ‘to the lower courts the task of determining the circumstances under which an unannounced entry is reasonable under the Fourth Amendment.’”

1. Rationale: No damage to suspect’s property and safety of cops  




2. Richards v. Wisconsin (1997) – Exception (see above)

a. FACTS: Police obtained warrant to search ∆’s hotel room for drugs.  Police attempted to gain entry by disguising themselves as maintenance men.  ∆ partially opened door, shut it, then police knocked down door claiming they announced their presence as they did.  Police caught ∆ trying to escape and found drugs. ∆ brought motion to suppress saying evidence should be excluded b/c police did not announce their presence prior to gaining entry.

b. USSC: Court reject blanket exception to K-A rule, here there was no violation - the circumstances in this case show that the officers had a reasonable suspicion that Richards might destroy evidence if given further opportunity to do so. It is a case-by-case decision based on reasonableness.  Officers must show reason why  no-knock was reasonable.

1. To justify no-knock entry, police must have a reasonable suspicion that knocking and announcing their presence:
 





a. would be dangerous or futile, or 

b. that it would inhibit the effective investigation of the crime by, for example, allowing the destruction of evidence.   
2. Note: NO per se rule about not having to K-A. If a per se exception were allowed for risk of danger to officers or destruction of evidence, the knock‑and‑announce element of the Fourth Amendment’s reasonableness requirement would be meaningless.

8. Search Incident to Arrest – NO PC Required


a. Chimel v. California (1969) – Search incident to arrest; “immediate control”

1. FACTS: Police go to house to serve arrest warrant. Upon arrest, police search the whole house inside and out.  There was no search warrant. Police found contraband and ∆ was convicted.

2. ISSUE: Whether the warrantless search of the petitioner’s entire house can be constitutionally justified as incident to that arrest.

a. Precedent: Rabinowitz – Once police entered someone’s home legitimately to arrest them, then the bulk of the intrusion has occurred so anything else that occurs is minimal invastion

3. USSC: NO!  Police only allowed to search areas of “immediate control” of arrestee for safety of police or preservation of evidence.  

a. Search here went far beyond the ∆’s person and the area from within which he might have obtained either a weapon or something that could have been used as evidence against him.  The scope of the search was “unreasonable” under the 4th Amd.

b. Note: Arrest warrant does NOT equal search warrant 

c. Note: Seminal case about search “incident to arrest”


1. Set forth 1) contemporaneous in time/place, 2) wingspan 

4. RULE: Following a full custodial arrest, a complete search of the person (his wingspan – the area under the person’s immediate control) is permitted without any showing of probable cause.


a. Arrestee has no REP in his person after arrest



b. Maryland v. Buie (1990) – “Protective Sweep” (Curosry, Contemp. Search)
1. FACTS: ∆s committed robbery.  Police obtained warrants for arrest and found him in the basement.  Police searched ∆ and searched the rest of the basement to see if there was anyone else there.  Police then saw evidence of crime in plain view and seized evidence near arrest.

2. ISSUE: Do police have the right to search an area after arrest of ∆ to see if anyone else is there?

3. USSC: YES.  To search for ∆, police had the right to search anywhere in the house he may have been found and had the right to seize evidence in plain view. Once arrest is over, police may not search anywhere not searched.  BUT, police may take reasonable steps to ensure their safety following arrest including a “protective sweep” of spaces immediately adjoining the place of arrest.

4. NOTE: Police can not look for an elephant in a suitcase – only allowed to look in places where danger might exist.

5. STANDARD: Reasonableness – Need explanation why “protective sweep” was reasonable.

6. DISSENT: Such leeway to police returns Court to Rabinowitz era.



c. United States v. Robinson (1973) – Valid custodial arrest gives rise to search
1. FACTS: Police arrested ∆ for driving with revoked license.  Police searched ∆ and found heroin.  
2. USSC: Such a search incident to lawful arrest is valid, reasonable search and not limited to frisking outer clothing. It doesn’t matter whether or not police feared ∆ was armed. 


d. Gustafson v. Florida (1973) – Search Incident to Arrest outside home



1. FACTS: Patdown search of arrested ∆ revealed pot. ∆ convicted.




2. ISSUE: Does Chimel apply outside of apartment setting?



3. USSC: YES. Arrests for any crime carry with it the Chimel Rule.

4. CONCURRENCE: There may be a DP violation b/c custodial arrest doesn’t fit b/c it was a minor traffic offense, but issue wasn’t raised.


e. Knowles v. Iowa (1998) – Search without arrest no good.
1. FACTS: ∆ stopped in car for speeding.  Police issued citation (though 


allowed to arrest) and then searched car finding drug & drug 
paraphernalia. ∆ arrested.  ∆ claims violation b/c search was NOT “incident to arrest”
2. USSC: This is NOT “search incident to arrest” b/c NO arrest. Need custodial arrest FIRST to search, not just citation b/c routine traffic stop.   Here, 2 rationales for search incident to arrest did NOT exist.  



f. New York v. Belton (1981) – Search of Car’s interior valid after arrest **
1. FACTS: Car speeds by police.  Police pulls over car and smells pot.  Police make four occupants get out, arrest them, and separate them away from car. Police find pot and put all under arrest. Officer then goes back into car, finds ∆’s jacket.  Police open his zipped pocket and find cocaine.
2. USSC: Search is valid. USSC carves out exception for searches of cars incident to arrest (didn’t overturn Chimel). When police lawfully arrest occupants of car, police may search the passenger compartment of the car, and any containers therein closed or not, as a search incident to arrest. 
a. Different than Chimel Rule for automobile searches
1. Belton – there search is way beyond comtemp time and place and beyond wingspan. 
2. Chimel – contemp. time and place and wingspan requirement.
3. NOTE: It doesn’t matter whether container may be too small to have weapon or evidence. Here, jacket was within immediate control and passenger compartment within wingspan test. Trunk NOT ok.
a. Limitation (CD): Certain containers, so well sealed that weapon could not be obtained there from is outside scope.
b. If arrest is invalid, then search is invalid


g. Thornton v. United States (2004) – AUTOMOBILE EXCEPTION
1. FACTS: Police pull over car on GTA suspicion and make suspects get out.  Police search ∆ and find drugs.  Police arrest ∆, then search interior of car and find gun.
2. USSC(Majority): Search of car is valid.  It doesn’t matter where ∆ is located (inside or out of car).  Every arrest must be presumed to present a risk of danger to police.
3. CONCURRENCE (Scalia): This is NOT search incident to lawful arrest – not Belton.  BUT, fact that police found drugs on ∆ gives them reason to search car.
4. Auto. Exception: When you sopt a car and have PC to think there is contraband in the car (i.e. by finding drugs on person), then police allowed to search that car w/o a warrant.



h. Illinois v. Caballes (2005) – Dog-sniff for drugs and search implications
1. FACTS: Police pull over car for speeding and suspect drug possession.  Police calls in dog unit to sniff for drugs.  
2. USSC: Dog-sniff is not search and valid. If dog is only going to reveal presence or absence of contraband, then no search has occurred.  If you can see or find other things, then it is a search.  The amount of time for holding ∆ was reasonable for the application – no improper extention of duration.
a. Fits with Kyllo b/c search there revealing intimate lawful activity in home along with unlawful activity.

3. DISSENT: This is a detention.


i. Washington v. Chrisman (1982) “Police at elbow” rule following arrest.
1. FACTS: Student arrested leaving dorm with gin. Police arrested him and accompanied him back to dorm to get license.  In doorway, police noticed pot and asks to search entire room –granted, police searches and find LSD.

2. USSC: Search is valid b/c following arrest police can accompany ∆ wherever he goes (policeman at elbow rule).  Marijuana was in plain view

j. Wilson v. Layne (1999): Third Parties NOT Allowed unless Assisting Police 
1. FACTS: ∆ violated probation and police wanted to apprehend through new program.  ∆’s listed address was his parent’s.  Warrants obtained, but no mention of media presence or assistance.  Police entered dwelling with media .  Police restrained parents but ∆ not there.  Photos of incidence published. Parents sued police under Bivens claim.
2. USSC: Police entitled to enter under warrant but NOT entitled to bring in 3Ps (i.e. media) to join.  Exception:  If 3P is “related to the objectives of the authorized intrusion” (i.e. identifying stolen goods).  Here, 3Ps did not assist police.

3. NOTE: Times when it is authorized for 3Ps to join:


a. documenting the event or police


b. needed for certain case (ID stolen goods)


c. NOT – writing book or making TV show.

9. Warrants need not be executed in the Daytime (??)


10. Stop and Frisk – NO PC Required; Just Reasonable and Articulable Suspicion


a. Terry Stop - Brief detention made for the purpose of asking a few questions
b. Degrees of Detention:

1. Polite inquiry/Social Intercourse – police asking you where you are going 




a. no 4th Amd. implication




2. Terry Stop (Brief Detention)





a. ex: roadside questioning of motorist pursuant to a traffic stop





b. Miranda warnings NOT required.




3. Custodial arrest



c. Elements:


1. STOP





a. Requires: reasonable and articulable suspicion (lesser standard) 
1. ex: police see someone loitering around liquor store late 
at night and glancing furtively.





b. NOT arrest 

2. FRISK
a. Limited: to patdown search of person’s puter clothing for weapons to protect the police officers (based on reasonable suspicion that suspect is armed and dangerous.
b. Note: Based on “plain feel” of outer clothes, if police sense presence of contraband (based on experience and knowledge), police may reach into suspect’s clothing and seize any item reasonably believed to be a weapon or contraband (this is PC)

1. BUT, if officer must manipulate and squeeze item to make sure it is drugs then it is NOT “plain feel” and item is excluded.




a. MN v. Dickerson
1. FACTS: Police stake out crackhouse.  ∆ exited place and started to walk down street.  Police wanted to approach and saw ∆  walk the other way. Police stopped him, patted him down, felt something that is like drugs but not sure.  They manipulated it and able to recognize it. It is crack cocaine.

2. USSC: This was an unconstitutional intrusion and the drugs must be suppressed. Stop was NOT unconstitutional, the frisk was NOT unconstitutional, BUT once they realized it wasn’t a gun, but something else, the frisk (plain feel) stopped. Once they knew it wasn’t a weapon, it became a search and the police had no PC.   It was more than a pat-down and not for officer’s safety.
c. NOT search
d. Vehicle Stop for Traffic Violation 

a. Police may order DRIVER out of vehicle w/o suspicion and then engage in frisk if police believe driver may be armed and dangerous.



e. Seminal Case: Terry v. Ohio (1968)
1. FACTS: Veteran beat cop spots two guys wandering back and forth in front of jewelry store – thinks robbery.  He approaches men to investigate.  He asks questions and get weird response – He fears a weapon, pats them down and finds weapons. ∆ argues police had no PC to detain and search.


a. Background: Police at time need ed probable cause to question.
2. USSC: Police’s act is valid – Based on police’s experience, and when they can articulate specific reasons why criminal activity may occur, to prevent the crime from occurring, police my stop suspect, detain him, and pat down the outer clothing of suspect

f. Scope of Reasonable, Articulable Suspicion

1. Adams v. Williams (1972) – Flexibility to “frisk” before questions
a. FACTS: Officer told by known informant that ∆ had a gun (tells where) and drugs in his car.  Police go to car and see suspect.  Police, w/o PC, knock and window and check information.  Suspect asked to exit car when he rolls down window. Suspect exits and police goes for gun finding it in right place. No questions asked, no exterior pat down, only interior search.
b. ISSUE: Do police have “reasonable, articulable suspicion” justifying detaining ∆?
c. USSC: YES.  Action is justifiable and reasonable. 

1. NOTE: This is very different than typical Terry procedure (R/A suspicion, confront, question, pat down, find something, arrest). Don’t need to follow pattern anymore. More flexible




2. Dunaway v. New York (1979)

a. FACTS: Police take man to police station involuntarily and detained him to interrogate. Police claim R/A suspicion about impending crime.  ∆ is never told he can leave, and eventually confesses. 
b. USSC: This is an arrest!  At some point, when you detain suspect and keep them there against will, it is an arrest. Here, ∆ was in custody for 2 hours.  There is a point in time when detention turns into arrest and need full PC. 



3. Yarlborough v. Alvarado – Dunaway limited
a. FACTS: 17 yr old suspected of criminal activity.  Police call parents to bring kid to station.  All go to station, police interrogate kid alone for 2 hours and he confesses. Police asked him if he wanted to take a break twice.
b. ISSUE: Was this detention or custodial arrest?

1. Like Dunaway – held for long time and not told he may leave.

2. Unlike Dunaway – he was brought by parents, police didn’t need to get him and bring him back, no handcuffs

c. USSC: ∆ was NOT under arrest.  A reasonable 17 yr old would know he was free to leave so Dunaway didn’t apply. Court modifies Dunaway: 

1. If ∆ goes to station voluntarily and nothing affirmatively happens to suggest custody, then Dunaway does NOT apply




4. Brown v. Texas (1979) – Not enough R/A suspicion.
a. FACTS: Police in car observe ∆ in alley (in an area of high drug use) and stop them b/c situation looks suspicious.  Police arrested him b/c he refused to give name.

b. USSC: NOT valid.  Police had NO R/A suspicion. Here, there were no specific, objective facts indicating crim. activity – only a hunch.    



5. Another Case:

a. FACTS: After curfew, police observe young teenagers walking down street in NYC.  Notice that boys are pushing a baby carriage filled with a typewriter. Police confront, detain, and question boys
b. USSC: Evidence is admissible.  There is no PC for theft (no report of missing typewriter) but there is R/A suspicion. 




6. Illinois v. Wardlow (2000)

a. FACTS: 4 police cars go to area of “high drug trafficking” and last car sees ∆ acting suspiciously with dark bag, then running.  Police pursued, detained, conducted frisk, and squeezed the bag, felt gun, searched and arrested ∆.    

1. See MN v. Dickerson above.

b. USSC: This is R/A suspicion so everything is valid.  There are enough factors for it (high crime area, ∆ runs, ∆ has non-transparent bag).

c. GOLDMAN: Questions factors in this case   

1. Bascially, drug dealers are thought to be armed and dangerous, so there is R/A suspicion to pat them down.



7. Arvizu Case
a. FACTS: Rangers in unused road in national park.  They drove up to a car and none of the passengers said hi or made eye contact with police. Police think this is suspicious and use it as R/A suspicion to stop and frisk them.




1. Note other “factors”:

a. police noticed that the car slowed down

b. they police ran a license plate check and discovered that the car was registered to an owner who lived in a high crime area.

b. USSC: The police said the stop was valid b/c based on R/A suspicion.

e. Application of Terry Stop to Things/Automobiles



1. United States v. Hensley (1985) – Apply Terry to cars and past crimes

a. FACTS: Police pull over ∆ b/c wanted poster looked like driver.

b. ISSUE: Can Terry Stop be used to pull over an automobile?


1. Background: Before this, you needed full PC to pull over

2. NOTE: Terry was to prevent future crimes, this was about past crimes.

c. USSC: Terry applies.  There is R/A suspicion.  Terry applies to past crimes and to auto stops.  

2. Detention must be brief





a. ex: Narcotic sniff by trained dogs at airport





b. 90 minute detention is too long





c. United States v. Sharpe (1985)

1. FACTS: ∆ was held many minutes after car was pulled over (20 minutes) on suspicion of tandem drug running. Police detained the truck while chasing after the other car.
2. USSC: Detention here is valid.  There was no more time taken that absolutely necessary to bring two cars together.  Detention depends on the reasonable nature of the circumstances – suspect’s actions contribute to added delay



2. May be detained long to engage in frisk procedure.



3. Police may order passenger as well as driver out of car





a. Maryland v. Wilson (1997)

1. FACTS: Car pulled over based on R/A suspicion.  Driver sees passengers looking suspicious, orders them out of car.  Police find drugs and arrest passenger.

a. Background: Pennslyvania v. Mimms (1977)– Police can order driver out of car based on safety.






2. ISSUE: Does Mimms apply to car passengers as well?

3. USSC: YES! Passenger can be order out.  Court balance danger to officer v/ intrusion to passenger.  Officer safety outweighs minimal intrusion. 
 


f. Application of Detention to Airport Stops (Drug couriers) Right place?



1. United States v. Mendenhall (1980) – Consent 
a. FACTS: ∆ arrives in FL from LA. randolAs ∆ leaves plane, DEA suspect he is carrying drugs.  Cop questions ∆ to see ticket and ID. Different names.  ∆ asks if search is ok, gets consent and escorted to be strip searched, find drugs.  Maybe no PC or R/A suspicion 
b. USSC: No 4th Amd violation b/c no seizure of person occurred here.  ∆ could have left but consented to search.  No coercion; free, voluntary willingness to allow police to search.  



2. Florida v. Royer (1983)

a. FACTS: ∆ arrives in FL from LA. As ∆ leaves plane, DEA suspect he is carrying drugs.  Cop questions ∆ to see ticket and ID. Different names.  ∆ keeps ticket, tells ∆ to come with them to be escorted to be strip searched. Went into large, storage closet, and without consent they obtained luggage.  Gain consent to search (not oral but through action, find drugs in bags. 15 minutes.
b. USSC: No voluntary consent to search.  Though he seemed to consent and didn’t protest, not told he could reuse and DEA keeps ticket in his possession.  NOT free will.  

1. NOTE: Must have an actual manifestation fo something tangible to show ∆ is being coerced to search.  Person fears he may not be possession back unless he consents.  

 

1. Unlike Mendenhall
2. NOTE: This is not a detention but “social intercourse” with NO 4th Amd. implications.  Suspect can always leave conversation. 



3. United States v. Sokolow (1989) – Drug Cour. Profile as R/A Suspicion
a. FACTS:  Police stop ∆ in airport based on profile (many factors), search him and bags and find drugs.  
b. USSC: Based on all the factors in D/C profile, police had R/A suspicion to detain ∆. With factors here, there is objective determination leading to R/A suspicion.  Not PC.



4. United States v. Place (1983) – Detention must be brief
a. FACTS: ∆’s behavior in airport while trying to buy ticket alerted police suspicion so they approached to ask questions. In NYC, notified DEA agents approached ∆. ∆ refused search so police took luggage to judge but took it to get sniff test – positive.  Police got warrant – procedure took 90 minutes.  

b. USSC: 4th Amd. violation.  Terry allows detaining luggage temporalily to investigate. Here, dog sniff/”search” took too long.   If dog was already there, then ok.  Need brief detention.

1. Unlike Sharpe where ∆s brought delay. Here, officers did

11. Plain View Doctrine – NO PC Required


a. Requirements




1. police must be lawfully on premises




2. evidence must be observed in plain view


a. inadvertency not required.

3. the incriminating character of the evidence must be immediately apparent. Basically like PC requirement


a. Horton v. California.



b. Inventory Search
1. upon arrest and booking, a full inventory of ∆’s personal items are permitted.

 


2. Colorado v. Berdine (1987) – Inventory of car is NOT a search

1. FACTS:  Car is impounded for DUI.  Officers inventoried contents of vehicle and found drug dealing evidence. ∆ challenges action as search



a. Note: Purpose of inventory

1. If something is lost, state doesn’t want to be responsible.

2. Allows police to search for hidden dangers (bombs)

2. USSC: If the police impounded the car or someone working for police iimpounded it, then the car can NOT be searched, but may be inventoried. Police have the right to protect themselves from harm and civil litigation.


1. Limits: Need standard operating procedure for inventorying.



c. Arizona v. Hicks (1988) – Not plainview doctrine – picking up equip to look. 
1. FACTS: Shot fired through window, someone injured.  Police go into ∆’s apt to investigate.  Don’t want to arrest Hicks for shooting, but while in apt. they notice other evidence of criminal activity in plain view (expensive stereos in shitty apt).  Police pick up equipment, write down serial numbers and find out they were stolen.  They seize equipment. 

2. USSC: Search was unconstitutional. Mere recording of #s is NOT a seizure, but moving the equipment was a different search that the exigent circumstance that allowed them to enter apt.  Police needed PC and didn’t have.  


a. All searches are the same – you need PC to conduct one.

12. Automobile (Mobility) Exception


a. When dealing with search of car, start with automobile exception
b. Justification for exception: Inherent mobility of vehicles traveling on open road (exigency)




1. Car and items in vehicle can flee jurisdiction or escape police



c. Exception ONLY applies to:




1. vehicles on the open road or stopped at a parking lot




2. NOT – vehicles parked at one’s home or on street in front of house.



d. Created: Carroll v. United States (1925)
1. FACTS: Cops pull over car looking for alcohol; hold car with no warrant but they have PC.
2. USSC: Such search is constitutional.  It would be unconstitutional if every car could be stopped, but here, there is R/A suspicion AND it is not practical to obtain a search warrant for moving objects (exigent circumstances – they move) Treat cars differently than humans.


1. Balancing:



a. state’s interest in preventing alcohol distribution v. 



b. ∆’s 4th Amd. right to a warrant.

e. Need PC for Automobile Exception

1. Preston v. United States (1964)

a. FACTS: Cops arrest guys who want to rob bank and charge them with vagrancy. Police have no warrant, no PC to search car. Police take car back to station; search cars; one confesses. 
b. USSC: Search is unconstitutional - Here, the car is not mobile.  Police have right to make contemporaneous search of person for weapons or implements used in crime.  This is not incident to arrest – no danger or fear of destroying evidence. Too remote in time and place.

- How is this different than Chimel and SILA?
f. Extending the Exception – Search Exterior of car (Card) & Parked Cars (Cool)

1. Cardwell v. Lewis (1974)  
a. FACTS: Following accident police impound car then police collect paint scrapings and tire tread from ∆’s car (b/c too dark to search car on spot).  Nothing was searched/taken from the interior.  
b. USSC: Exterior search is constitutional.  4th Amd. does NOT apply.
1. NO REP in car b/c its function is transportation and is not one’s residence or repository of personal effects.

2. But, isn’t this seizure unconstitutional (like blood test?)



a. REP doesn’t work for seizure, only search.





c. NOTE: High water mark of court’s redefinition of 4th Amd.




g. Coolidge v. New Hampshire (1971)

a. FACTS: ∆ murdered young girl. Police go to house to question ∆.  New police went to get ∆, but stayed and questioned ∆’s wife and seized lots of items. ∆ in jail on unrelated charge. ∆ releases.   Police get warrant from AG to search ∆’s car at his house. Police arrest ∆, impound both cars that were in driveway. Held for long time and searched many times.  
b. USSC: Warrant was invalid!! There was NOT a neutral and detached magistrate. NOR, is this plain view (police there legally but observance is NOT inadvertent).  Also, car was parked and on private property so Carroll rule applies.  ASK NOAM  





1. Note: NOT SILA – not contemporaneous 






a. what about Preston?


h. Limiting Extension of Automobile Exception – only cars, not luggage

1. United States v. Chadwick (1977)


a. FACTS: ∆ boarding train with footlocker leaking talc.  Police 

suspicious and have PC to search. They used dog to detect and then took locker to police station and searched it without a warrant.
b. ISSUE: Is a footlocker “mobile” so as to qualify for automobile exception (i.e. no warrant needed, only PC)?
c. USSC: NO! There is lower REP in car, but luggage is different (higher REP).  
1. BUT, police can search luggage in car under a automobile exception or SILA

a. NOW, if ∆s put luggage in truck, police can search under automobile exception (no pretext analysis)



2. Robbins v. California – search of footlocker





a. FACTS: Search of a footlocker, same as Chadwick

b. USSC: Closed containers (i.e. footlockers) have as much constitutional protection as a home.  You NEED 1) a warrant or 2) PC with exigent circumstances or 3) plain view
1. NOTE: You can get around this through an inventory of the container following arrest.

j. United States v. Ross (1982) -  NEW BIG RULE!!! Expanding Auto Exception
1. FACTS: Police pull over car with PC to find drugs.  

a. No arrest here so no SILA. BUT, if there was police could search entire passenger compartment of car – AND closed containers in car (locked items and glove box items)

2. USSC: If PC justifies the search of a lawfully stopped vehicle, it justifies the search of every part of the vehicle and its contents that may conceal the object of the search.





a. Note: Also applies to packages belonging to passenger in car





b. not limited to driver’s belonging only



3. NOTE: Applies to any object for which PC exists (including trunk):





a. i.e. you can only search in areas where object may be found






1. Not elephant in suitcase







a. can’t search for rifles in glove box.

2. Defined by the object of the search and the places in which there is PC to believe the object may be found.

b. Note: Belton does NOT apply to the trunk. This overrules Robbins?
c. Things in your car don’t have the same REP as things you carry while walking down the street.

4. HYPO: Cops pull over car, smell marijuana, see lots of marijuana, can they search trunk based on probable cause that there are drugs elsewhere? 

a. YES

5. HYPO: Cops pull over car, smell marijuana, can they search trunk based on probable cause that there are drugs elsewhere? YES
k. Thorton Case
1. FACTS: Guy driving and doesn’t know police are following him.  He pulls over and parks and walks away.  Then he is confronted by police.  Police arrest him (he is away from car at arrest). Police search car

2. COURT:


1. 2 judges – unconstitutional search



2. 3 judges – Like a Ross case – PC to believe contraband in car



3. 4 judges– This is a Belton Case, search incident to lawful arrest

l. Summation: Whose closed containers can the police search?




1. After Ross, you can search closed containers found in car



m. Searching Passengers’ Closed Items

1. ISSUE: Police stop car and passenger sitting in back of car with purse.  No arrest but police have probable cause to believe driver has contraband.  Can police search passenger’s closed item?




a. Wyoming v. Houghton
1. COURT: YES! Police can search passenger’s closed item.  It is too easy to hide contraband or a weapon and so can’t forbid police from searching all closed containers.






2. BUT, police can’t search the passenger.

a. You can search the car, the closed containers in the cars (driver’s and passenger’s) but can’t search the unconnected passenger (can’t search jacket, pockets).






3. NO Terry pat-down search of passenger either
4. NOTE: Police can order passenger out of car if they pull car over



n. Forfeiture 




1. Florida v. White (1999)

a. FACTS: FL Act allows seizure and forefeiture of contraband including cars used in violation of act. Police know that a couple of months prior, that ∆ was transporting cocaine in the car.  Police seize car.

b. USSC: Seizure is ok! No warrant needed.  Probable cause from two months ago is ok. Burden in on person bringing claim.

1. Old Rule: Any car, plane, boat used to transport drugs can be forfeited to the state

c. CONCURRENCE: Just b/c state says you can seize, doesn’t mean you have to automatically follow that – there is still a constitutional line that can’t be crossed. But here, ok

d. DISSENT: Problem with method of seizure – It is two months later! After this long of a time, they need a warrant.



o. More limitations on Chadwick, Ross



1. California v. Acevado (1991)

a. FACTS:  Drug deal and ∆ places drugs in trunk and drives off.  Police catch up and pull over car. PC for container but not for vehicle
1. Compare: 

a. Ross - there was probable cause to search the  entire car.  
b. Chadwick, Sanders, Acevado - police had PC to search for contraband in a particular container before it was in a put in a particular car.

b. ISSUE: Whether 4th Amd. requires police to obtain a warrant to open the sack in a movable vehicle b/c they lack PC to search the entire car
c. USSC: NO - You only need probable cause, it doesn’t matter when you acquired it.  Police may search a car and all containers in it where they have PC to believe contraband or evidence is contained.
1. RULE: Where there is PC only to search a container, but not for vehicle, the police may stop the vehicle and search the container CD – correct?
a. Police can NOT search entire vehicle unless it is shown ∆ had time to move container within car after placing it in car.

2. Fear – police will wait until person puts closed container 
in trunk of car.

d. Q: What is left of Chadwick?




1. A: Not much. Still good law but doesn’t apply to facts.

2. Once an item is in car – automobile exception applies and police can search container. 

e. NOTE: There is only probable cause for this one particular item. Not other items based on first item found.
2. United States v. Johns (1985)





a. FACTS: Stop car, pull out closed container, wait three days and 
then search it.

1. Under Chambers (see below), you can wait to search car at convenience.





b. ISSUE: Can you do it with closed containers found within cars?






1. Can a Ross case turn into a Chadwick case?

c. USSC: Once police have right to search it based on auto exception, they do NOT lose the right to search. You can wait an hour, day, week, maybe month

1. No contemporaneous requirement for warrantless search of car, so not for containers either.




3. California v. Carney (1985)





a. FACTS: Car with camper shell is parked. ∆ uses car as him 
home.  






1. NOTE: There are REP in certain things: camper shell in 
which one lives.

2. NOTE: Coolidge – Car is parked in driveway and searched under auto exception.  

b. USSC: Search is constitutional.   
1. privacy part – NO greater REP even though you live in camper shell. It is still regulated.

2. Parked and not moved in a long time issue – NO difference – a parked car is just as mobile as a driving car. 3. Mobility exception still applies



p. Only two ways that a car won’t qualify for the automobile exception




1. Rule from Coolidge Case – Car is parked in one’s driveway

a. visiting friend and parked in his driveway?  Coolidge probably applies




2. If the car is incapable of moving



q. Impound Searches 
1. CO v. Bertine

RULE: Police may search an entire vehicle that has been impounded including closed containers.

2 Chambers v. Maroney (1970) – expansion of exception
a. FACTS: Cops pull over car with PC following call.  They arrest driver and take back to station.  After three days, police search car and find incriminating evidence

b. USSC: Search is constitutional.  Police had PC to search when pulled over, so have PC to search back at station.
1. NO MORE contemporaneous in time and place requirement. 
13. Other Car Rules
a. Random stopping of vehicle is unconstitutional 

1. Delaware v. Prouse (1979)
a. FACTS: Police stop ∆ to just check his license and registration. This is a seizure and detention.
b. USSC: Unconstitutional – It is an unreasonable search without PC and no R/A Suspicion. This would allow police to stop anyone at anytime. Complete absence of empir. data


b. Fixed checkpoints for automobile stops is constitutional.



1. Delaware v. Prouse (1979)

a. USSC (Dicta): All cars may be stopped at fixed checkpoint to check everyone for license and registration – NOT to search. This shows lack of discretion. Need regular authorized procedure.
b. NOTE: Police can stop a certain number of cars that pass



c. Sobriety Checkpoints are constitutional



1. Michigan v. Sitz (1990)
a. FACTS: Sobriety checkpoint set up under police procedures based on committee guidelines.



b. USSC: Sob. checkpoints are constitutional.  Court uses balancing and holds that the public benefit to get drunk drivers off the road outweighs the minimal intrusion to those searched.
1. Note: Little actual deterrence based on checkpoints, statistics do hold up.



d. Drug checkpoints are unconstitutional 




1. City of Indianapolis v. Edmond (2000)

a. FACTS: Police stop cars at roadblocks to look for narcotics.
b. USSC: Drug checkpoints are unconstitutional.  Police are looking for evidence of “ordinary criminal wrongdoing ” (for prosecution) not to protect health and safety of drivers.
1. unlike Sitz – to protect the driving public.

13. Consent and Abandonment
a. General Rule: in order to be valid, consent must be voluntary and intelligently made. 

b. Police need NOT advise suspect that they are “free to go” before consent given ro that they can refuse to consent


1. Ohio v. Robinette (1996)

a. FACTS: Police pull over ∆ for speeding.  Police checked license, asked ∆ to get out of car, and issued verbal warning to ∆ and gave back license.  Police then asked if ∆ had contraband.  Answered no and then consented to search car.  Police found pot.
b. USSC: Previously rejected per se rule that search is unconstitutional w/o ∆ knowing he couls refuse (Schneckloth).  Only requirement to a valid consent to search is that consent is voluntary. It was up to ∆ to know he could leave.



c. Voluntariness

1. Voluntariness is measured by “totality of circumstances”



a. no factor is controlling 




1. Possible Factors:

a. 1) age of consenter, 2) mental competency, 3) demeanor of police (authority or threats)




1. Bumper v. North Carolina (1962)
a. FACTS: Police there to investigate alleged rape.  Suspect’s g-mama opens door & let them in b/c police told her they had a warrant.  Police didn’t have warrant. Police use evidence found to convict ∆.
b. ISSUE: Whether search can be justified as lawful based on consent when consent is given after police assert that they have a warrant (even though they don’t)
c. USSC: There is NO consent under such circumstance.  Consent must be free and voluntary and if police say they have a warrant, they must prove consenter would consent despite the mention of the warrant (submission to authority is not consent).  

d. DISSENT: When police came, woman said nothing.  She would have let them in either way.  




2. Bond v. United States 


a. FACTS: ∆ put bags in overhead compartment of bus.  Police got on bus and felt around the soft luggage from exterior (plain feel) in compartment.  Police did not have PC or R/A suspicion. gov’t argues no REP.  ∆ claims physical manipulation was too much.
b. ISSUE: Whether police’s physical manipulation of a bus passenger’s carry-on luggage violate the 4th Amd. 
c. USSC: Police action violated 4th Amd. There is a REP and feeling such bag was a search w/o PC.




3. People v. Krivda (1971)
a. FACTS: Police suspected activity illegal at house.  They saw trash cans on the property next to the sidewalk.  Police told trash truck coming up block to empty well and put in ∆’s trash so they can search contents.  Police find contraband evidence.  
b. ISSUE: Whether ∆s had a REP with respect to the contents of their trash cans.  

c. USSC: There is a REP in garbage.  Evidence gained should be suppressed.  




4. California v. Greenwood (1988):

a. FACTS: Police staked out ∆’s house observing several vehicle stops. Police ask garbage collector to specifically collect ∆’s garbage.  Collector handed over trash, police searched and found drug evidence.  Police obtained warrant.  Found drugs in house. Police later conducted second trash search, second house search 
b. USSC: There must be a REP in trash.  Trash on street shows NO REP.  It would be different if trash was on the side of ∆’s house.  
1. Note: It is illegal to go through someone’s trash, but not unconstitutional 

d. Low-level trickery by police is permitted

1. Police can pretend to be drug-buyers or that they are looking for untrue object.



e. Scope of Consent 




1. Scope of search limited by scope of consent

a. usu. extends only to property over which the person has unlimited use or control 

b. Any person with apparent equal right to use or occupy property may consent to search (common authority rule) 


1. Common Authority Rule – 3P consent is valid if:
a. Consenting party could permit search in his own right

b. ∆ assumed the risk that a co-occupant might permit a search.





2. NOT – United States v. Rodriguez
a. permits consent searches where police have a reasonable belief that the party had authority to consent.

1. Here, police have procedure to follow to get reasonable belief.


a. must ask if person lives there.

3. Third Party Consent (i.e. roommate)



a. May only consent to common shared areas 

1. roommate can not consent to search of other roommate’s room.
2. LL may NOT consent to search of T’s apt.

3. W can NOT consent to search of H’s hotel room he shared w/ mistress


14. Exigent Circumstances


a. Hot Pursuit  (Exception to Warrant Requirement)
1. RULE: While in pursuit of dangerous suspect, a warrantless search of a dwelling, vehicle, or any evidence obtained from searching the suspect himself is justified due to the 1) dangerous nature of the situation and to 2) protect the police from harm.
2. NOTE: Pursuit MUST be 1) immediate and 2) continuous





a. No breaks in pursuit by police




3. Warden v. Hayden (1967)

a. FACTS: Police “chase” suspect into house 5 minutes after a call from dispatch. ∆ is armed and dangerous. Police enter house without warrant to search.

b. ISSUE: Must police wait to get a warrant to pursue such a suspect?

c. USSC: NO. This is hot pursuit. There is also probable cause to enter. There was a valid expectation that ∆ would destroy evidence
d. NOTE: Hot pursuit is an exception to the WARRANT requirement, NOT the PROBABLE CAUSE requirement


1. police still need PC to enter house.  

4. United States v. Payton – no hot pursuit b/c too much time had elapsed after commission of crime

5. United States v. Santana (1976)  
a. FACTS: ∆ allegedly received drug money.  ∆ was standing in doorway when police arrived. She then fled inside house. Police entered, arrested her.

1. Note: No PC to believe she was armed and dangerous


2. Note: Nowadays, it takes minutes to get a warrant

b. USSC: This is hot pursuit – there was a need to act quickly and it need not be a chase in public streets. There was a valid expectation that ∆ would destroy evidence.

b. Exigent Circumstances Generally 

1. RULE Warrantless search is justified in emergency circumstances where evidence may be lost or destroyed.


2. NOTE: PC is required.



a. ISSUE: How long will it take to get a warrant?


b. Steagald v. United States (1981) – PC to arrest not enough
1. FACTS: There is an arrest warrant for suspect and police learn he is in 3P’s house.  Police search house and find no signs of ∆.  No search warrant obtained.
2. ISSUE: Is the possession of PC for arrest warrant enough to justify entering home to seize him.

3. USSC: NO! Police need some other justification to enter, i.e. consent or exigent circumstance. 


3. Schmerber v. California



a. FACTS: Blood sample

b. USSC: Blood sample is a search.  It was allowed to determine blood-alcohol level b/c it could drop quickly over a period of time.



4. 


15. NO “Murder Scene” Exception to Warrant Requirement



a. Mincey v. Arizona (1978)

1. FACTS: Raid at ∆’s apt with a shoot-out.  Officer shot and killed, ∆ injured and hospitalized. Police search entire apartment without consent over 4-day period. ∆ argued murder scene exception
a. Note: No exigent circumstances here, no hot pursuirt, search incident to arrest, sweep search




2. USSC: Rejects such a claim.  




b. Thompson v. Louisiana (1984)

1. FACTS: Similar to Mincey, only that here, search lasted for 2 hours, not 4 days
2. USSC: NO! There is no “murder scene” exception no matter the amount of time of search.  3-hour general search is too much an intrusion into ∆’s privacy. 

H. Challenging Probable Cause in Warrants

1. Motion to Quash

a. Definition: Limits challenges to the four corners of the warrant.  You are challenging what the warrant says.


2. Motion to Traverse

a. Definition: Challenges outside the four corners. Start investigating to ind out whether police were lying in their affidavit or whether magistrate was not neutral and detached. Involves calling witnesses and having a hearing.
b. Requirements:

1. demand for specificity of facts



a. i.e. That police intentionally lied to magistrate




1. Note: presumption that warrants are valid


2. to show actual falsehood or reckless disregard

3. Show proof of specific allegation, i.e.  by submitting affidavits from parties interviewed proving 2)


4. There must be  NO evidence left to sustain PC.

c. Example: Motion to Traverse Claiming Police were acting untruthful when attempting to obtain a warrant 

1. Franks v. Delaware (1978)

a. FACTS: ∆ challenges the truthfulness of factual statements mase in an affidavit to support the warrant.

b. ISSUE: Will there be a pre-hearing hearing needed to challenge the facts of the warrant?

c. USSC: YES. Where ∆ makes a substantial preliminary showing that a false statement knowingly and intentionally, or w/ reckless disregard for the truth, was included in the affidavit, and nec. for PC, the 4th Amd. requires that a hearing be held at the ∆’s request.  If proven, the warrant must be voided and the fruits excluded.
1. If you can’t challenge it, PC requirement will be reduced to a nullity. Other sanctions will not suffice

2. Challenger’s attack must be more than conclusory, with specific allegations and proof.
V. OTHER SEARCHES

A. Wiretaps and Eavesdropping
 
1. Privileged Relationships
a. If you talk to someone with whom you don’t have a privileged relationship, you take the chance that the person may go to the police with your disclosure.
b. Hoffa v. United States (1966):

1. FACTS: Robert Kennedy believed the Teamsters Untion and Hoffa was infiltrated by organized crime but couldn’t prove it.  So, Justice Dept. realized that only good case v. Hoffa was misdemeanor violation of taft-Hartley Act. Hoffa tried to bribe jurors, so Dept found informant to spy on Hoffa’s conversations for a dismissal of informant’s charges.  Informant hangs around Hoffa, hears incriminating things, and Dept brings charges.
2. ARGUMENTS:
a. 4th Amd Challenge: ∆ says having a federal agent trick you and report back to police about what you say violates 4th Amd. protection against illegal search.

1. USSC: NO! There was no privileged conversation, no surreptitious eavesdropping without warrant.
b. 5th Amd Challenge: ∆ asserts privilege against self-incrimination b/c federal agent was spying on him. 

1. USSC: NO! There is no coercion. All conversations were voluntary.
c. 6th Amd. Challenge: ∆ claims conversations overheard were conversations with his lawyer.

1. USSC: NO! None of the conversations informant heard involved the attorney in confidence

c. On Lee v. United States (1952) – recording device
1. FACTS: Lee has a friend (Chin Poi) who is picked up by police and agrees (for deal) to gather information from On Lee for a police investigation.  Poi carries a recording device and all conversations are recorded for police to hear simultaneously while the conversation is occurring.
2. ISSUE: Does the use of a recording device by a government informant violate the 4th Amd.

3. USSC: NO! The use of such a device is not analogous to a wiretap.  Criminals take a chance that when they speak to someone about incriminating information, they are also speaking to the police.  The fact that the police were listening simultaneously is irrelevant.


d. United States v. White (1971)

1. FACTS:  ∆ (White) had his conversations with informant recorded.  four conversations took place in informants’s home and 4 took place elsewhere (one in ∆’s home).
a. Note: People though this case was going to limit On Lee after the decision in Katz. 

1. On Lee (1952) – No trespass b/c informant was invited and given consent.

2. Katz (1967) – can’t eavesdrop before getting a warrant b/c ∆ had a REP

2. USSC: 4th Amd. does NOT apply.  Like in On Lee, the informant’s consent is good enough. (informant’s consent or ∆’s consent??)

2. Recording devices and Reasonable Expectation of Privacy


a. Katz v. United States (1967)

1. FACTS: Katz, from an enclosed public phone booth sets up betting wagers from across the country.  He is visible in the booth but you can’t hear him.  The police wiretap the phone by bugging it.

2. USSC: Eavesdropping implicates the 4th Amd (no limited to trespassing cases).  Court also creates the REP standard and holds that ∆ intended that his conversation remained private and the fact that he was visible is of no consequence.  ∆ is entitled to assume that “the words he utters into the mouthpiece will not be broadcast to the world.”  
3. DISSENT: 4th Amd. does not apply to eavesdropping


b. Smith v. Maryland (1979) – no REP in pen registers

1. FACTS: Pen registers record the numbers dialed on your telephone w/o recording conversations.  The gov’t used such devices to obtain numbers dialed by suspected criminals.  Gov’t claimed such devices weren’t protected by the 4th Amd. b/c there was no REP.

2. ISSUE: Is there a REP in tel. number one dials?

3. USSC: NO. There is no REP b/c b/c the telephone company knows the number dialed so it is not private information.  Moreover, there is not content in the number dialed and an REP needs content to be protected.
4. DISSENT: YES! There is a REP b/c simply b/c other know the number dialed doesn’t mean the gov’t can know (see Mancusi).  Moreover, there is content in the number dialed (you are communicating who you are talking to) so there is a REP
1. Note: if there is no content in the numbers, there is no content in the place where you are dialing from. 



c. Karo v. United States (1984)

1. FACTS: Police get wind that ∆ took clothes and soaked them in liquid cocaine to ship them into this country.  ∆ then uses special ether to collect the cocaine.  Police find out where ∆ buys ether from and bugs the cans of ether that ∆ ultimately buys.  ∆ buys can, puts it in his car, then transfers it to his residence
2. USSC: Violation of 4th Amd.  Putting a beeper on the canister is a violation b/c it is ultimately deposited at ∆’s residence.  It reveals the location of the home.
a. Note: If the beeper where on the bumper of a car and only tracking ∆ on the streets, it would be legit.
d. Kyllo v. United States




1. FACTS: DEA agent thought ∆ was growing pot so he used a special 



electronic scanning device to test heat output coming from the walls/roof 

of the building.  No warrant was obtained.



2. ISSUE: Does one have a REP for heat coming from the home?

3. USSC: YES.  This detection is a violation of the 4th Amd.  This is a non-common technology so there is a REP.  Maybe in the future if such a device is more common, there will be no REP.


4. DISSENT (Scalia): NO. The heat coming from the house is like throwing garbage away – it is discarded so no REP.
5. Note: Common technologies (binoculars, telescopes) are so common that there is no REP.

3. Covert entry to bug to place – no specific authorization needed.



a. Dalia v. United States (1979)

1. FACTS: Police obtain a warrant to eavesdrop an office but didn’t get on to covertly enter and physically bug the place. ∆ challenged this entry.

2. USSC: 4th Amd. is NOT applicable here.  The real issue is the eavesdropping and that warrant is enough.  The method the police use to actually go about bugging is up to them.


4. President’s Power related to eavesdropping


a. United States v. United States District Court (1972)
1. FACTS: For Nat’l Security reasons, the AG, by way of the President’s power, authorized eavesdropping and wiretapping to protect the country from saboteurs w/o seeking a warrant by a magistrate.

2. ISSUE: Must the President/AG seek a warrant before authorizing eavesdropping?

3. USSC: YES!  President and AG have NO power to authorize w/o warrant.  Official surveillance  risks an infringement of constitutionally protected privacy of speech and so gov’t must act in a manner compatible with the 4th Amd (i.e. get a warrant).  The inconvenience of the AG obtaining a warrant is justified in a free society to protect constitutional values. 

a. NOTE: Congress must also seek a warrant for surveillance.


b. NOTE: This applies only to domestic instances of surveillance.



1. Bush’s latest foray is international in scope.

a. MAYBE: Bush’s case is a special needs case, like Skinner or Von Raab.

B. Administrative Searches
1. Administrative Warrant – Lesser Showing than PC

a. TEST: Reasonableness 



1. Application: building inspection, OSHA, Fire Dept, gov’t officials




a. Limited to daytime hours, court order (warrant, injunction)



b. Camara v. Municipal Court of San Francisco (1967)

1. FACTS: Inspector of Dept. of Public Health entered ∆’s apartment building to make routine annual inspections for possible violations of city’s Housing Code. Inspector learned of violation on ground floor (commercial unit used partially as residence) and demanded an inspection of the ground floor premises.  ∆ refused b/c inspector lacked a search warrant.  Inspector tried again later to no avail.  Finally, they came back and used § 503 of Housing Code to allow for inspection

2. ARGUMENT: ∆ argues that § 503 violates the Fourth Amd. b/c it allow municipal officiers to enter private dwellings w/o a search warrant and w/o PC.  

3. ISSUE: Does the 4th Amd. apply to Administrative Cases? If so, is a warrant required?

4. USSC: YES. If criminal ∆s were covered by a constitutional protection but private citizens, not suspected of anything, weren’t, there would be a huge unfairness problem. A warrant IS required, BUT it need not be as specific as a normal warrant


1. Two Types of Warrant:

a. Normal Warrant – need PC and based on specific person and place.

b. Camara Warrant – need a warrant and a magistrate to sign off on it but it doesn’t have to be particularized.

1. Rationale: It is too burdensome and impractical to discover PC of a specific nature for defects.

5. NOTE: If agency finds evidence of criminal activity while using a Camara Warrant, such evidence is admissible, generally under the “plain view” rule.  Agency can seize such evidence and give it to the police.

C. Mandatory drug testing of gov’t EEs is constitutional 


1. Customs Officials Testing

a. Nat’l Treasury v. Von Raab (1989) 
D. Criminal Prosecution as Overriding Objective - NO

1. Ferguson v. City of Charleston (2001): 

a. FACTS: Pregnant crack mothers are given unconsented blood tests under a system set up by the DA’s office and the Police Dept to be used for criminal prosecution.  If the test is positive, the DA files charges.  The mothers are not told about the possibility of prosecution. The point of the system is to deter women from using drugs while pregnant.

b. ISSUE: Are there special needs involved here (to protect the fetus of crack mothers) that allow for such a search?

c. USSC: NO – though the city argues that the need is to protect the health of the mother and child, the real purpose behind such a system is criminal prosecution. Here, the overriding goal is crime control, not deterrence of pregnant mothers from using crack 

E. Bank Records

1. No REP in bank records – they may be examined

F. Prisoners 


1. NO REP in any items, even a locked suitcase

2. See Hudson v. Palmer (1984)
G. Dog Sniff

1. No REP in one’s smells



2. A sniff by a trained dog is not a search.

1. Illinois v. Caballes (see above)

a. USSC: Dog-sniff is not search and valid. If dog is only going to reveal presence or absence of contraband, then no search has occurred.  If you can see or find other things, then it is a search.  

b. NOTE: When a dog does sniff luggage, the person is being detained, BUT it is proper as long as detention is brief and least intrusive means

 H. Border Searches


1. Packages coming into US are NOT subject to 4th Amd – may be searched



a. United States v. Ramsey (1977)

1. FACTS: Custom agent saw 8 bulky letter envelopes from Thailand.  He opened the envelopes, found substances, tested them, determining they were drugs.
a. NOTE: Customs officials need to follow reasonable cause to suspect standard – from statute

1. reasonable suspicion

b. When passing at an Int’l border into US, you belong to customs – They can search you as they please b/c 4th Amd. is NOT implicated. 

2. ISSUE: Does 4th Amd. apply to packages entering US from international location?

3. USSC: NO! No constitutional protection for any package entering US.



2. Checkpoint Searches need not be at border – may be well inland




a. United States v. Martinez-Fuente (1976)

1. FACTS: There is a permanent immigration checkpoint on the 5 Northbound near San Onofre, CA. 
a. Note:  This is NOT a customs thing – this is not the border. Customs officials could stop you and search you. 

1. This is NOT a border checkpoint.

2. BUT this is a checkpoint run by some sort of customs.

3. And this is a fixed checkpoint.

b. Note: This is not the same as roving border patrols.  

2. ISSUE: Are there any situations when don’t need anything (no PC, RAS) to stop car and question its occupants?

3. USSC: YES! Cops can stop anyone they want – no need for PC or R/A suspicion.

a. BUT if you then want to move car over for longer stop, need R/A suspicion. 






b. Ethnicity can go into consideration as factor for stopping
c. Fixed checkpoints less intrusive than random, roving checkpoints.

d. Camara argument

1. balance small private intrusion with large public interest in preventing illegal immigration. 


a. system works.





4. DISSENT: Brennan critical of factors used.  






a. fear of racial-profiling.

VI. SIXTH AMENDMENT:  COUNSEL AND CONFESSIONS

A. Background

1. 14th Amendment Due Process



a. To coerce a confession violates their right a fair trial, be treated properly.



b. Note – also a 5th Amendment issue.


2. 6th Amendment 



a. Right to counsel dealing with confessions




1. Brewer v. Williams (1964)




a. 2nd Appeal of conviction created the inevitable discovery rule






1. Nix v. Williams – inevitable discovery rule

b. FACTS: ∆ is crazy, kidnaps and kills girl, body not found. He is wanted in county A and arrested in county B. But in County B, he goes to court, talks to PD, bail is denied and turned back to police to be sent to county A.  PD knew ∆ was going to confess.  PD insisted that he be allowed to accompany ∆ on trip from County A to County B.  Police said NO! PD invoked ∆’s right to privacy and made police promise not to question him.  As police drive him back, police engage in conversation known as “Christian Burial Speech” – they want girl to get a good Christian burial.  ∆ is sad and says he will take police to body

c. USSC: NO - Constitutional requirement prevents gov’t from talking to ∆ directly once ∆ has his own lawyer. Police basically interrogated ∆.  Police were engaged in behavior to cajole ∆ to confess.  They knew what they were doing. No evidence of waiver.




d. DISSENT: ∆ volunteered information! 

B. Cases

1. MOST IMPORTANT 6th Amendment Case: 


a. Massiah v. United States (1964) – Know by name

1. FACTS: ∆ has a lawyer, indicted, released on bail.  Police secretly record ∆ making damaging statements through secret radio transmitter while not in custody.  ∆’s incriminating statements are used against him at trial.  




a. NOTE: 6th Amd. constitutional counterpart to Miranda

2. COURT: Such evidence can NOT be used against him at trial. ∆ was deprived of right to counsel.
3. RULE: The government, and agents, can NOT speak to criminal ∆s once that ∆ has a lawyer.  This applies to everyone (Need proceeding [arraignment) and lawyer] 

a. Note: Miranda only applies to people in custody (and when gov’t deliberately elicits information from such ∆)
b.  Massiah’s 6th Amd right to counsel is “offense-specific”




c. Note: See Fellers Case 




4. NOTE: Arraignment triggers Massiah right





a. prevents police from trying to contact suspect on their own to 
get information.





b. Even if ∆ initiates conversation, police can not communicate!!


2. Application to jailhouse informants - Informant can NOT initiate conversation
a. United States v. Henry (1980)



a. FACTS: Jailhouse gov’t informant elicits information from ∆.

b. ISSUE: Does Massiah rule apply to someone in custody when chatting to a jailhouse informant?



1. ANSWER: YES!!

c. NOTE:  What makes one an informant?



1. gets paid money




a. but sister in McVey trial could be one also

d. USSC: If there is a gov’t agent (informant at urging of gov’t) and that informant does anything to elicit/initiate any information from arraigned ∆, then there is a violation of Massiah.

1. BUT, if informant acts as a fly on the wall, then there is NO violation of Messiah.  Informant is only listening so no REP on part of ∆.



b. 2001 USSC Case: Kuhlman v. Wilson  – 
1. FACTS: Informant sent into cell to listen.  ∆ & informant engaged in conversation b/c ∆ initiated comment.  Informant kept conversation going.  

2. Note: If you can send in informant to listen and ∆ talks to 3P then you can bug all jailcells.




3. COURT: Split

a. MAJORITY (5 votes): Making comments in ∆-initiated conversation is not enough to convert “social intercourse” into interrogation.




4. DISSENT (4 votes): Informant’s behavior was questioning.

c. RULE: Informant must be subtle and not ask any direct questions to violate Massiah
 
3. Massiah and Impeachment
a. Michigan v. Harvey (1990)
1. FACTS: Jackson violation – Police obtained statements while ∆ was in custody, asked for a lawyer. Police didn’t get explicit waiver.  ∆ gave statements.  Prosecution tried to use these statements to impeach ∆ while on trial (knows he can’t use them for substantive case- 6th Amd. violation).  

a. NOTE: Can’t use coerced Miranda testimonial statements for impeachment

2. ISSUE: Is Massiah triggered by judicial proceedings accompanied by a request for counsel? 

a. PRECEDENT: 

1. MI v. Jackson – Request for counsel is enough to trigger some constitutional issues but not full on Massiah. 

2. COURT: ∆ waived right to counsel after requesting one and thus this was enough to introduce evidence.

3. If ∆ asks for lawyer, you can still try to talk. If ∆ waives right to lawyer, you can interrogate.

3. COURT: Here, Pros can use statements for impeachment.  This is NOT like Massiah or a full-fledged 6th Amd. right.  Miranda and Jackson are merely prophylactic guidelines protecting from 5th and 6th Amd. violations.  Police-initiated conversations in absence of attorney may only be used to impeach not for case-in-chief

4. Use of Trickery on lawyers allowed and constitutional


a. RULE: Police can’t trick suspect into waiving their rights.

1. BUT, can use trickery to get suspect to confess once suspect waives rights.




2. Can use trickery on lawyer.

b. Moran v. Burbine (1986)
1. FACTS: Suspect is in custody and interrogated.  When arrested, his sister called a lawyer and lawyer goes to jail to talk to ∆.  Lawyer told that she can’t see him.  They lied to lawyer about (lack of) intent to interrogate. Gov’t offers at trial and ∆ objects.

2. Possible objections



a. Miranda objection? No. It was waived.



b. Jackson objection? No. Been to court and asked for lawyer



c. Escobedo objection? No. specifically asked to speak to lawyer

d. Massiah violation? No. Has a lawyer but proceedings not begun yet.

3. COURT: Police can use trickery on lawyer.  Rules are to protect client, not lawyer.  In Escobedo, suspect wants to see lawyer. Here, ∆ didn’t care to see one. So police can keep lawyer away until ∆ asks for a lawyer!!




4. RULE: Lawyer can be kept from client if client doesn’t ask for lawyer


5. Double Jeopardy (where does this fit?)
a. Cobb v. TX (not in book)

1. FACTS: suspect is now ∆ - arrested, arraigned, indicted on charge of burglary.  They suspect him of more.  They interrogate him and ∆ has lawyer.  ∆ waives rights.  They still have little evidence on greater charge so didn’t charge him

2. COURT: Massiah applies to burglary but with respect to alleged murders they still can NOT question ∆.



a. MAJORITY:   “same transaction” group.

3. DISSENT: Thought it should be admissible b/c this is a “double jeopardy” issue – applied here b/c dbl. j. precluded ∆ from being tried multiple times for same offense if there is a resolution. If tried and eventually convicted for trespassing but find more crimes during trial, can’t bring it in. BUT, there are many crimes where a ∆ can be tried for even if they occur during same incident –i.e. tired for burglary and if convicted or tried, you can be alter be tried for murder.  No same transaction rule, only Blockburger Rule (dj only precludes retrying for the greater and lesser of the same crime – i.e. Grand Theft Auto and joyriding)



b. Ashe v. Swenson (1970)- double jeopardy case.
1. FACTS: Robbery case where ∆ robbed each guy at a poker table. State tried to try Ash for each robbery.  ∆ claims he was in a different town at the time.  ∆ acquitted. Prosecutor retried the same case.
2. COURT: Didn’t allow prosecution to try Ash for other victims.  

VII. FOURTEENTH AMENDMENT: SUBST. DUE PROCESS VIOLATIONS
A. Shock the Conscience Standard

1. Rochin v. California (1952)

a. FACTS: ∆ is home in bed.  Police seize him but believe they saw ∆ swallow heroin capsules. Police pump his stomach and they find the drug-filled pills.

1. NOTE: This is a state case and before Mapp v. Ohio (exclusionary rule doesn’t apply)




2. NOTE: 4th Amd doesn’t do him any good




3. NOTE: 5th Amd privilege against self-incrim. won’t help him 



b. ∆ ARGUES:  Substantive due process exclusionary case – 

c. COURT: Due Process violation – causing suspect pain and suffering is a violation of SDP – it “shocks the conscience” of the court.



d. NOTE: This is how USSC excludes confessions beaten out of suspects.


2. Schmerber v. CA (1966)
a. FACTS: ∆ arrested for drunk driving.  Police want to give suspect a blood test.  They do so, analyze it, want to introduce results at trial.

b. ∆ ARGUES: bodily intrusion, using Rochin (due process)

c. COURT:  NO 14th Amd. violation – doesn’t shock the conscience b/c taking blood at the hospital is not that intrusive (minor intrusion). No 4th Amd issue either b/c of exigency of situation (he will sober up)
d. DISSENT: Taking blood = testimony


3. Winston v. Lee (1985)
a. FACTS: police want to force Lee to undergo surgery to remove a bullet. so they can match it up to shooter.  They seek a court order.

b. ISSUE: Is there a Rochin issue – fundamental fairness?

c. COURT: There are high risks to performing such a surgery. Making him submit to the procedure would violate due process.

1. But, there is a negative pregnant – this case shows how you can get around it.

VIII: FIFTH AMENDMENT: PRIVILEGE AGAINST SELF-INCRIMINATION

A. Testimonial v. Non-testimonial 

1. Diff. b/t testimony & non-testimony:  Some sort of Cerebral-based Content

a. ex:  when you ask someone to make a statement about whether they committed crime or not, their answer will become relevant to potential crim prosecution against them based on its content.  

b. Justice Fortas: Would draw line when ∆ is forced to speak words (e.g., forcing D to say “stick em up”).  Any language out of ∆’s mouth is privileged
1. Brennan disagrees – thinks this is really a voice exemplar, handwriting exemplar (matching up voice, face, handwriting, blood, fingerprint; these are non-testimonial – no cerebral content, only matching)  

a. ex: lie detectors: Brennan would say this is cerebral/testimonial  – it is the words (not the physical reaction) that is at issue in such a test. Speaker must use their mind to answer the questions

1. But it also measure heartbeat, breath response, voice


a. physical reaction only accompanies the spoken 
testimonial content.
2. Schmerber v. CA (1966) -  5th Amd Issue

a. FACTS: ∆ arrested for drunk driving.  Police want to give suspect a blood test.  They do so, analyze it, want to introduce results at trial.

b. COURT (BRENNAN): This is NOT a violation of the 5th Amd.  5th was intended as TESTIMONIAL prohibition.  

3. United States v. Wade (1967)- 
a. FACTS: ∆ was asked to stand in a line-up and say something.  He refused.  This was used against him at trial
b. COURT (5th Amd): USSC ruled that forcing Wade to be in lineup and then using his refusal against him at trial was an unconstitutional violation of self-incrimination.  If there is a 5th amd privilege against self-incrim, then this information can’t be used against you

c. USSC Rule: Only way to reconcile reality of taking these things from ∆s with the 5th Amd is an understanding that the 5th Amd privilege was a testimonial prohibition. You can’t force someone to give testimony against them selves

1. NOTE: 6th Amd Issue: USSC ruled it was an unconstitutional lineup constituted b/c Wade was not provided with benefit of counsel.

a. RULE: When ∆ is put in post-arrest lineup, ∆ must have access to counsel

4. California v. Byers (1971) 5-4 decision – VERY IMPORTANT
a. FACTS: CA hit-and-run statute.  If you hit another car, whether driving or parked, you have to leave your name and address. Byers refused and this case rose all the way to the USSC.

b. ISSUE: Does holding someone criminally liable for not holding themselves liable for hitting another’s car violate the 5th Amd. privilege against self-incrimination?

c. COURT (Issue 1):

1. MAJORITY (Burger +3 Justices): This is non-testimonial – it is only someone’s name and address. There is no content involved.

2. CONCURRENCE (HARLAN) – he agrees with Brennan – this is testimonial. 



a. draw line at confessions, etc.

3. DISSENT (Brennan +3): Act of writing is testimonial – this is more than ID.  It shows you were at the scene and is admitting you hit a car and can be used against you in a criminal trial.


d. ISSUE 2: Whether the Byers statute is Sullivan/Garner or Grosso, etc. (i.e., Is this a statute aimed at general public at large, or aimed at discrete and insular class permeated with potential crim liability).  

e. COURT: 

1. Burger (4):

a. Says statute is aimed at all driver.  

2. Harlan (1): swing vote on this point. 

a. This is aimed at group that is potentially filled w/ more crim liability than general public BUT:

1. 5th Amd is NOT AN ABSOLUTE!!  There is balancing:

a. Non-criminal purpose (unlike Grosso, etc.)
1. it was created for civil liability. 

b. Significant social interest in spreading civil costs

c. There is necessity – if middle of night and bash into car, how else are we gonna learn where civil liability (for which no 5th protection) lies?

d. Simply leaving your name, without requiring you to list why you hit car – doesn’t require too much disclosure. 

e. So even though this may be closer to Grosso, etc., it’s not that big of a deal. 

b. RESULT:  Social value outweighs minimally intrusive nature of the rule. 
3. Brennan (4):

a. Says statute aimed at all drivers who have just hit another car. 

1. High percent are criminally prosecuted. 

5. Pennsylvania v. Muniz (1990): 5-4 decision

a. FACTS: Alleged drunk-driver. Police gave ∆ field sobriety test (are often used against someone in trial) 



b. COURT: These tests (walking-the-line, one-leg test) are non-testimonial.

c. ISSUE: What about asking one’s name and other incriminating utterances?

1. COURT, Gere: All such utterances are non-testimonial.  The purpose of these questions are to see physical reactions – slurred voice, confusion, etc. 


a. NOTE: refusal to say anything can be used against you.

d. FACTS: BUT,  police also wanted to find out how Muniz was thinking (b/c drunkenness impairs your reason) so they asked him the date of his 6th birthday. 


1. Analysis of his response: 

a. wrong date – he is out of his mind,

b. “I don’t know” – shows confusion
c. refusal -  didn’t answer b/c he didn’t know or want me to smell his breath




2. ISSUE: Are there testimonial aspects to this question?

a. COURT (majority): YES - This is testimonial b/c the content of the answer counts. This is a violation of 5th Amd. privilege against self-incrimination.



e. NOTE: No Miranda warnings given here.




1. BUT: waiver of these rights may overcome testimonial aspect.


6. Hibbel Case

a. FACTS: Law in jx says it’s against the law to refuse to identify yourself if stopped by policeunder reasonable and articulable suspicion.

1. Note: In general , you can’t be forced to id yourself under penalty of criminal punishment

b. ISSUES: 

1. 4th Amd Issue – identification law and Wardlow (?)

2. 5th Amd - content issue (testimonial or non-testimonial) – when you are suspected of committing a crime, is it something that can be viewed as content-based? 

a. MAJORITY: Not content-based, not testimonial for question asked with regards to crime at that moment, BUT if the ID was to be used to connect ∆ to unrelated criminal behavior the answer might be different.

3. Is this discrete/insular group or general public?

a. MAJORITY: general public

1. This applies to everyone.

2. (but note: majority says if this particular suspect could have shown in connection w/ different crime, then can’t use against him – see above). 

b. DISSENT: This only applies to people being stopped on suspicion of crime

7. Garner v. United States (1976)

a. FACTS: ∆ identifies himself as a gambler on his tax return.  Government uses this to show he was part of a gambling ring.  

b. COURT: This is testimonial b/c ∆ voluntarily divulged this information to the government – they were NOT compelled incriminations: Didn’t claim privilege.
a. See Sullivan - ∆ didn’t file a tax return.  ∆ claimed he didn’t file b/c if he listed how he made his living and/or how much he made, it would be used against him and he would be self-incriminating himself.

c. These cases say you should note how much income you make, just don’t say your occupation and how you made it – that would be self-incrimination.


a. BUT, you are setting yourself up for an investigation.

b. The fact that the gov’t may be alerted by how you refuse to answer and pursue an investigation does NOT infringe upon you 5th Amd. rights

1. Reason: Tax statutes require to declare how much you earned is aimed at the general public. It is necessary to prevent people to naming their occupation – so where the statute is generally aimed at public itself, then you can be required to answer.
9. Violations of the Fifth when asked to answer testimonial questions.

a. Marchetti (communist – law req’d you list your membership), 
b. Grosso (had to list income as having been earned income from illegal gun-selling), 
c. Haynes, Timothy Leary (admitting on tax form if you earned your money from selling pot).

1. The purpose of these cases is to find criminals. Laws are aimed at discrete and insular group permeated by those potentially involved in criminal acts or for criminal liability.

b. USSC: This violates the 5th Amd. 

10. California v. Byers (see above) 

a. COURT: 

1.  DISSENT (Brennan) – law aimed at a group permeated with potential criminal liability




a. ex: ∆ crash b/c he couldn’t control car b/c he was drunk.

2. CONCURRENCE (Harlan) – Agrees with Brennan (this is testimonial and falls on the Marchetti, Grosso side) BUT holds that statute was not created for criminal purpose, but civil purpose. And simply leaving your name without listing why you hit the car doesn’t incriminate. 5th Amendment is NOT an absolute.  Like the 4th, there is a balancing about when to apply it or not. The interests of society outweigh the minor 5th Amd. rights the ∆ has in this case 



a. reminds Goldman of Camara case and balancing


11. Hibbel Case
a. Same issue came up. Is it closer to Sullivan (general public) or Marchetti-Grosso (discrete and insular group…)?
b. COURT: This is aimed at general public. 
12. Baltimore v. Bouknight (1990)

a. FACTS: Child abuse case – Child was in hospital and removed to shelter care. Then returned to ∆’s custody.  Protective services wants ∆ to bring in child or tell them where child is.  ∆ refuses to answer that question – asserts 5th Amd. right not to talk.  Police suspect that child is severely injured or dead.

b. ISSUE: May ∆-mother resist order of court to produce child as a assertion of 5th Amd. privilege against self-incrim?   
c. ANALYSIS:


a. Is this testimonial?  YES – They are asking ∆ to describe where the 

child is.

1. Even act of bringing child in may be testimonial – communicating that she was in possession of child and potentiallu injured it.





2. All nine judges think this, but only two judges dissent. WHY?

d. USSC: You can require ∆ to speak about child (force her to give an answer)

1. Similar to Byers case and “Search and Seizure Cases” (Camara/Van Raab/Skinner)

e. DISSENT (Brennan):  Murder suspect (Bouknight) is being asked where the potential murder victim is. – this is just like Nix! Only difference is that Bouknight is being held and contempt and locked up for not talking.

f. USSC:  Yes, BUT not a violation of constitution – It all rests in Harlan’s concurrence in Byers.
a. Harlan’s Concurrence in Byers – Writing the note is testimonial and not generally applicable, BUT sometimes the interests of society dictate that you must balance.  In Byers, this is a small group (not gen. population) with a danger of prosecution (for driving drunk), but criminal prosecution is not the typical result and not the purpose of the rule – this is a civil liability question.  It is not that bad! There is a legitimate significant social value involved here (strong gov’tal interest).

b. Here in Bouknight, gov’t action is ok b/c the governmental interest is protecting children! (very important) and this is related to a non-criminal purpose (administrative public safety issue – like Camara, etc.). The gov’tal interest outweighs 5th Amd

g. NOTE: Dissent “takes comfort in fact that State is prohibited from using any testimony given by ∆ in subsequent criminal proceedings…”


1. Based on O’Connor’s majority saying so

a. USSC: This case is different from Byers in one respect - Here you are asking suspect to confess to something that may likely be a crime b/c you suspect a crime here.  There is a civil and criminal purpose here.

1. USSC: What is usable in a civil trial may not be usable in a criminal trial (First time court says this!!) - important


a. In Byers, no suggestion that this.

h. NO IDEA WHAT HE IS TALKING ABOUT HERE:  When dealing with compelling someone to answer or that they will be locked up, it is compulsion.  And thus no coerced statement can be used against you – even for impeachment purposes.


1. like McDougal Case

13. Bellis v. United States (1974) – Representative Capacity
a. FACTS: ∆s are lawyers in a small law firm.  They want to exercise privilege against gov’t demanding records from them about their law firm.
b. ISSUE Whether 5th Amd. privilege against self-incrim can be used when someone is acting in a representative capacity. 
c. USSC: Law firm members are not allowed to raise 5th Amd. claims on behalf of the law firm.

1. Rogers case – Senate Comm. investigating Communist Party of Denver.  Called woman to testify - she id’d herself as treasurer of party but refused to turn over documents of the party on the 5th Amd. grounds that it would incriminate her personally.  Investigation of other members may lead gov’t to come back to her personally

a. USSC: 5th Amd. is completely personal. It does NOT exist for anything you hold in a representative capacity 

b. Same ruling here!!

d. USSC: You MUST turn over any requested law firm information even if that info. may come back to implicate you personally. Law firm is a collective entity and gov’t can request and receive information on this entity under constitutional circumstances

1. Bouknight relevance – she was appointed by court to act as custodian of child.  B/c of this, majority suggests that she is a possessor of his location as a representative. But, court doesn’t hold strong on this point.


a. If true – then she can not exercise the 5th Amd.  



e. RULE: Representative Capacities DON’T WORK.



f. DISSENT (Douglas): Can’t be forced to turn it over

1. Down side of this – you can make the “dirtiest” lawyer in a huge law firm the representative and shield everyone else.


14. Fisher v. United States (1976) –Giving unprivileged documents to Lawyer
a. FACTS: Subpoena issued to lawyer for records of client’s accounting records.  Lawyer holds these records in an unprivileged representative capacity 

 

b. NOTE: This case does NOT cover:

1. documents turned over to attorneys to assist preparation in litigation/defense 

a. A/C Privilege NOT at issue here (does not protect all records handed from client to lawyer).

c. ISSUE:  Did Fisher have  a 5th Amd. privilege against self-incrim here before giving docs. to lawyer?


1. If privileged in the client, privileged in the lawyer


2. If not privileged in the client, not privileged in the lawyer.

d. USSC: Just b/c you wrote something, doesn’t mean the gov’t can’t compel you to turn them over.  Even if the docs tend to incriminate author.

1. Andresen Rule – you can search and seize private papers (overturned Boyd) if there is PC and it’s relevant to pending criminal prosecution.  This is b/c there is no compulsion involved – gov’t is doing all the work (not ∆ physically handing over the docs).

e. USSC: Changes (and narrows) definition of compulsion (for writing and speaking)

1. Definition of compulsion is now: a written document is compelled by gov’t only when the author is being compelled to author it.

2. Prior – if you author the document, the gov’t can’t force you to turn it over.  

3. Now – gov’t can make you turn it over unless gov’t made you write it.

f. BUT, court leaves open possibility that turning over docs may have testimonial aspect to it.


1. there may be a dominion-control issue 
a. ex: when the subpeona’d document is the evidence of the criminality.  The very act of turning them over could be construed as admitting to possession and confessing. It is self-incriminating

15. United States v. Doe (1984) – Business records of sole proprietorship
a. FACTS: ∆ owns business and subpoena’d to turn over documents on corruption charge. 
b. ISSUE: Whether turning over subpeona’d documents has a testimonial aspect and is admitting guilt of a crime. 

c. USSC: Foregone Conclusion Rule: Before gov’t can subpoena docs or records from a suspect, they must show they know the existence of the records as a “foregone conclusion”.  5th Amd. violated by compelled “fishing expeditions” (when the gov’t forces ∆ to help them gather evidence against ∆ that they can’t prove without ∆ helping them) Elements of compulsion are present here.  

16.  Hubbell - Foregone Conclusion


a. FACTS: ∆ subpoena’d to turn over docs.


b. USSC: 

1. The act of producing the document can have a communicative aspect.

a. if docs are forged documents, or some form of contraband, or if turning over of docs links D to involvement in crime. 

b. not here

2. Here, although production of docs didn’t fall under one of above categories, the gov’t did not know these docs existed prior to demanding them – i.e., existence of these doc’s are not a “foregone conclusion.”
a. Thus, very fact that producing these docs adds content to gov’s case – this has testimonial aspect (and here, unlike Fisher, not a foregone conclusion).

1. Two things must be proven to subpoena – foregone conclusion that: 

a. gov’t knows that docs exist

1. don’t need to know exactly what docs say, just that content are relevant to proceedings.

b. gov’t knows that ∆ has docs.

c. need to prove these with particularity. 

c. So we now two separate acts that must comply with 5th
1. content (not much of this left, not much chance ∆’ll win based on this)

2. act of turning docs over. 
B. Defendant as Witness

1. Griffin v. California (1965) – Silence in courtroom not admissible for impeachment
a. FACTS: During closing argument, prosecutor makes big deal about fact that ∆ didn’t take stand in own defense.

b. NOTE: 5th Amd has two aspects


1. compelled testimony

2. Not to testify, or even called as witness, in proceeding in which ∆ is criminal ∆
a. BUT this does NOT necessarily apply in civil cases

1. of course, priv against self-incrim still applies in civil cases – you may NOT have privilege not to be called as witness, BUT can refuse to testify if what you say might incriminate you – but OJ was already acquitted, so he couldn’t say this). 

c. ISSUE: If you have constitutional right not to take stand, or called to stand by prosecution (and this would be a mistrial), is there then something wrong with letting gov’t use the fact that you chose to exercise this right guaranteed under 5th against you?

d. USSC: YES – Since ∆ has constitutional right not to testify, and since generally accepted principle is that your exercising constitutional right can NOThave any negative consequences to you, then it’s UNCONSTITUTIONAL to allow gov’t to take advantage of your exercising that right. 

2. DeLuna v. United States (1962)
a. ISSUE: Whether one co-∆’s atty can point to other co-∆’s exercising of 5th Amd as proving his culpability.

b. USSC: NO! BUT this is more complicated than Griffin b/c the testifying co-∆ has constitutional right to DP of law – which includes putting on all reasonable, admissable arguments that suggests your innocence. 

1. COURT: This can happen, in which case the trials must be severed – don’t try ∆’s together. 

a. Hasn’t been addressed: Is there a burden on non-testifying ∆ to make motion to sever. 

c. NOTE: If one ∆ confesses and the other doesn’t, a limiting instruction isn’t enough (it’s a mistrial – need separate trials and separate juries). 

3. Carter v Kentucky (1981)
a. ISSUE: Does ∆ have right to demand that judge give “reverse Griffin instruction” (Judge instructs jury that they can’t take into account that ∆ didn’t take stand) 

b. USSC: YES!
4. Lakeside v. Oregon (1978)
a. ISSUE: Whether ∆ has right to demand that judge does NOT give “reverse Griffin instruction” 

1. Rationale: Don’t want to “wave a red flag” and draw attention fact that ∆ didn’t testify. 

b. USSC: NO, it’s up to the judge!


C. Coercion and Due Process (Compelled Testimony)

1. Rogers v. Richmond (1961)

a. FACTS: Police threaten suspect that they will bring in his wife if he doesn’t confess. ∆ kept incommunicado from atty.  ∆ confessed twice.
b. USSC: NO! This is coercion.  This confession is NOT voluntary. There is NO free will.  


1. BUT, Court used Due Process Clause – 

a. It is a historical argument: Not until 1963 was privilege against self-incrim. made applicable to the state


1. So, here, 5th Amd. not yet applicable to the states.

a. fundamental fairness – trustworthiness and reliability of the trial process

b. these things don’t prove anything – people will often say anything to prevent whatever threat is made (like torture)


2. Like Rochin v. CA



a. not based on 4th Amd, based on DP

b. Basically, these are methods that offend the conscience of the court.  This is “an accusatorial not inquisitorial system”


2. Spano v. New York (1959)
a. FACTS: Bring guy in for questioning.  Old childhood friend (police now) questioning suspect.  Tells suspect that he will on the street unless suspect confesses.  Suspect confesses

b. USSC: This is coercion


3. Lynum v. Illinois
a. FACTS: Woman-suspect brought in for questioning and told she will have welfare cut off and will lose her kids if she doesn’t confess

b. USSC: Coercion!


4. Arizona v. Fulminate (1991)

a. FACTS: Confession – There is an informant working for FBI. They send him in to speak to Fulminate.  Fulminate is in prison for a different reason.  Fulminate hasn’t been charged with this offense yet. Informant tells him he is in the Mafia (police told him to say this) and he knows that ∆ did it.  ∆ is in trouble with prison system, but he can protect him if ∆ comes clean about killing his daughter.

b. USSC: This is gov’t coercion b/c veiled threats that something bad will happen unless he comes forward


1. This is a DP case also.  Why? 5th Amd. applies to the state now.



a. Why not apply self-incrimination?




1. Historical precedent worked so courts use it.

2. NOTE: 

a. Miranda didn’t apply b/c though Fulminate was in custody when scared by informant, he was NOT undergoing custodial interrogation that triggers Miranda.  

b. Massiah didn’t apply b /c Fulminate was not in jail and in custody for the crime that police wanted to question him about.

c. DISSENT: Police aren’t actually threatening anything.


5. Davis v. North Carolina (1966)



a. NOTE: Miranda doesn’t apply here.

b. FACTS: Davis in custody 16 days before arrested.  Davis lost 15 lbs. while in custody . Kept incommunicado from atty.  Racial epithets yelled at him.  But police never laid a hand on him.



c. USSC: This is coercion, but case decided on same DP standard as Rogers.




1. Shows why compelled involuntary standard doesn’t work well here – 

a. easier if there is physical coercion.  This is a grey area.  It is wearing a guy down.  But, when do you know that “enough is enough” or “this much is too much”


6. Mincey v. AZ (1978)
a. FACTS: Mincey is in hospital b/c he was shot.  He was on breathing apparatus.  He is suspected of killing cop.  Police went to hospital to question him.  He exercised Miranda rights.  Police went ahead and got confession.

1. Note: 1st use of Mincey - Murder exception to 4th Amd. Court said NO on that issue



b. USSC: Evidence NOT admissible for case-in-chief.




1. BUT: Admitted for impeachment purposes under Harris.





a. Mincey went on stand and denied shooting cop.





b. allowed b/c it was taken in violation of Miranda

2. NOTE: if confession is coerced, then statement can’t be used for anything - case-in-chief and impeachment 



d. USSC (8-1): This is coercion!

e. DISSENT (Rehnquist): No coercion b/c police didn’t put him there in order to interrogate him. No technical evidence of coercion and though in pain, he didn’t stop talking.


7. Colorado v. Connelly (1987)
a. FACTS: Connelly comes up to police on street and confesses to police that he killed a man. ∆ is delusional, mentally ill. He confessed to police b/c god told him to confess. Connelly is NOT in his own mind confessing voluntarily (God has told him to confess).

b. USSC (harkening back to R’s dissent): If gov’t is NOT doing the coercion and compelling then there is no real compulsion issue. 




1. BUT, how reliable is this confession?

a. Rehnquist – Uses Rogers: reliability and trustworthiness not part of the equation.

1. Dissent (Brennan): disagrees – part of DP clause (fund. fairness), there is a requirement that ∆ not be convicted on unreliable interest.

a. Is this is like the line-up cases?

1. US v. Wade – have a right to lawyer at post-indictment lineup

2. Bumpers – Lineup is unnecessarily subjective. Tainted lineup.  Fundamental fairness problem with line up. There is a “likelihood of misidentification,” so the evidence is excluded as a violation of fundamental fairness.

b. Brennan likes these cases and wants to apply it here.


8. Arizona v. Fulminate (1991) – see above
a. USSC (5-4): Confession to informant in jail is a violation of DPC. When ∆ was told that informant would protect him, it was a violation of DP and evidence should have been excluded from being admitted 
1. NOTE: up until this case, there was an easy way to explain “harmless error” – all constitutional violations subj. to Chapman violation rule (as seen in Griffin).  


a. you could say that that rule doesn’t apply when … …



1. no such thing as a harmless “speedy trial” error.



2. no such thing as a harmless “bad indictment”

b. anything that took place during trial that violated ∆’s DP rights automatically violation – not subj to harmless error rule

2. NOT ANYMORE – For the 1st time, the USSC took a coerced confession and said that even though coerced confessions are excluded based on a viol. of DP, it may be subj. to harmless error rule


a. there are structural errors; and



1. no having attorney, speedy trial problem



2. not subject to harmless error rule


b. there are evidentiary errors



1. jury hearing things they shouldn’t have heard

2. subj. to harmless error rule

3. court can live with this if it can be shown beyond a reasonable doubt that error didn’t lead jury to conviction.




3. NOW: Must first determine whether error is harmless or not 


9. Escobedo v. Illinois (1964)
a. FACTS: ∆ arrested w/ sister and taken to police HQ for interrogation in connection with the fatal shooting, about 11 days before. ∆ arrested shortly after the shooting, but had made no statement, and was released. Escobedo had not be charged yet and asked to talk to lawyer (lawyer was present, but wasn’t allowed in). But no Miranda Rule yet. After persistent questioning by the police, ∆ made a damaging statement which was admitted at the trial. Convicted, he appealed  

c. USSC: Incommunicado business doesn’t fly! 
1. Where a police investigation is no longer a general inquiry  but has begun to (1) focus on a particular suspect in police custody who has been (2) refused an opportunity to consult with his counsel and who has (3) not been warned of his constitutional right to keep silent, the accused has been denied the assistance of counsel in violation of the Sixth Amd; and no statement extracted by the police during the interrogation may be used against him at a trial


d. BUT, Goldman thinks this is one of the dumbest opinion ever written.

1. last paragraph – this applies to guys like Escobedo. Holding is too narrow





a. must be centered on one person and not general 





b. you must ask for lawyer

1. implies that if he doesn’t have a lawyer, maybe rule doesn’t apply. 

c. he must ask to talk to lawyer and not been warned that he has a right to remain silent.

D. Miranda Warnings

1. Miranda v. Arizona (1966)


a. BACKGROUND: CJ Warren was very distrustful of law enforcement:
1. Warren thought a rule is necessary to prevent overreaching and coercion; and that most coercion is not of the physical variety,





a. Here, psychological coercion. 
b. USSC: Creates absolute rule requiring certain procedures (“constitutional guidelines”).

1. Custodial interrogation (642): questioning initiating by police after a person is taken into custody or deprived of his freedom of action … 
a. RULE: Prosecution may NOT use statements stemming from custodial interrogation o the ∆ unless it demonstrates the use of procedural safeguards effective to secure the privilege against self-incrimination”. 
2. Court does what it failed to do in Escobedo


a. This was suppose to be the 2nd of 3 steps:

1. Escobedo – if he asks for a lawyer, you can’t keep him incommunicado

2. Miranda – you have to tell him he can speak with a lawyer and will be appointed one if indigent
3.  Last step – There would be no interrogation without an attorney period.


a. this never happened. Warren retired

c. DISSENT: Livid – assume that ∆s will never confess again!! No lawyer will ever let them talk to the police.  Percentages only went down slightly.




1. people confessed anyway.



d. Harris Case’s connection (impeachment case): 

1. USSC upset with idea that police manuals often discuss fact that you should try to get the ∆ to confess no matter what even if it will get thrown out in court.

2. Connection: You can use improperly Mirandized statements for impeachment purposes (isn’t this against what they say in Miranda?)


a. A: By Harris, the makeup of the Court had changed.



1. New chief justice


2. BUT Harlan didn’t overturn Miranda b/c of stare decisis.


b. They could change Miranda b/c most of the case was dicta



e. Post-Miranda Effect




1. decline in the number of cases claiming involuntary coercion.





a. lawyers only looked at one aspect of Miranda.


2. Two Facts Necessary for Miranda to Apply


a. custodial




1. what constitutes custody under Miranda?



b. interrogation




1. what is interrogation?



c. Later cases try to answer this (see below)


3. CUSTODY
a. Orozco v. Texas (1969) – Doesn’t matter where you are when interrogated
1. FACTS: Orozco was in his boardinghouse when interrogated. Police came in while he was in bed (4am). ∆ thought he was not  allowed to leave.  Police didn’t give Miranda warnings: (1) right to remain silent; (2) right to advice of lawyer before talking; (3) right to appointed lawyer.
2. ISSUE: What constitutes custody? Does being in your house amount to custody or must it be a police house interrogation?


3. USSC: It does NOT matter where you are! If you are not free to leave (no matter where) then Miranda applies



4. Beckwith v. United States (1976) – Limitation on custody (not IRS)
a. FACTS: Beckwith is being interrogated by the IRS. IRS is investigating him for potential tax violations.

b. ISSUE: Does Miranda apply to an interrogation by the IRS (gov’t EE)
1. How free would you feel to leave while being interrogated by IRS?  (not much)
c. USSC (Burger): This type of interrogation “does NOT present the elements which Miranda Court found so inherently coercive as to require its holding.”



1. Coercive feel is just NOT present

d. Result: There are some questionings by agents that constitute custodial questioning and there are other that are not?




e. This is another blow to Miranda – custody is NOT as broad as though



5. California v. Beheler (1983) per curiam – Further Limitation: Voluntariness
a. FACTS: Beheler is in the police station when interrogated for murder.  ∆ voluntarily went to station after asked and told he was not under arrest.  He was not advised of Miranda rights. 30 minute interview.  He confessed, they let him go, then arrested him a few days later, confessed again
b. USSC: ∆ was acting VOLUNTARILY! He was NOT under arrest.  Everything should have told him that he was free to leave and didn’t need to be there.  Court looks to hindsight (they let him go after interrogation - which is weird, it should make no difference) 



1. Narrows definition of custody 

c. DISSENT: Despite the CA Court of Appeal’s long, detailed opinion, USSC rejected it.

1. BUT - There are no independent state grounds in this field (S&S and confessions) in CA – can’t be more strict that US rules. 





a. Voters passed referendum (Victim’s Bill of Rights)






1. Backlash against liberal judges.
6. Yarborough v. Alvarado (2004) Plurality + O’Connor (Maj)

a. FACTS: ∆ goes “voluntarily” to the police station (similar to Beheler) but this is b/c police call parents and the parents take ∆ to station (diff. than Beheler). Parents stay in waiting room. During interrogation, police ask if he wants to take a break (both sides use this: 1) break = free to go, not an arrest (MAJ) v. break = you are coming back right after for more questioning (DISS)) 

b. USSC: This is NOT custody. This was a brief, voluntary questioning of the suspect. He was free to go.  Even though he is a minor, it is not up to the police to decide whether he thought he was free to go (not subjective, but objective test). You are either in custody or not


1. Different than Orozco – Orozco was concerned about what ∆ thought.

c. DISSENT: Having your parents and the police there is even more coercive.  It isn’t even voluntary. He ends up being there for 2 hours.



d. O’CONNOR: She, of course, is the deciding factor




1. She agrees with the dissenters about looking at custody as a rule.

2. BUT, she joins plurality in terms of this not being an example of custody under these facts.

1. 9th Circuit’s Rule (why this is custody): This is custody b/c ∆ is a teenager (minor). He looked at himself as not being free to leave.  He is not in and out of jail (not much experience with police)

a. Plurality rejected it (this is not custody). Dissent accepts this 9th Circuit analysis.

3. HOWEVER, O’Connor thinks that here ∆ is close enough to be an adult.  He is barely a minor.  At 17.5, he should have understood.





a. This doesn’t mean subjective belief is irrelevant. 



1. The case would be different if he was 15




a. one size doesn’t fit all

2. So she creates a majority of the court concluding that the Orozco Rule is still the rule!!

a. This will probably be changed (it is 4 dissenters + one)

4. INTERROGATION (Is the suspect really being interrogated?)

1. Rhode Island v. Innis (1980)
a. FACTS: Police are looking for the suspect’s shotgun. He is in the backseat of a patrol car – police in front.  Here, police are trying to appeal to suspect’s conscience or emotion by talking to eachother (god for bid a little girl find that weapon). ∆ finally relents and takes them to a weapon. 

b. USSC:  This is NOT interrogation.  The police didn’t have as much to believe that their behavior would likely get ∆ to talk (this is different that “Christian burial” Case – police knew that based on religiosity that ∆ would respond to Chris. Burial Speech).  

c. RULE: Police should NOT engage in behavior which they should have known was likely to elicit an incriminating response; that ∆ was “peculiarly susceptible to an appeal to his conscience.” If they do, then they are engaged in interrogation. Look at it objectively. 
1. Letter of the rule doesn’t change but application here is a bit different (limited interrogation – NOW, you need police to have known that it was really really likely to elicit a response)



a. Not totally true though.  

d. DISSENT: Officer is there only to get information. Record suggests officer is sitting next to suspect.

E. Application of Miranda Warnings
1. ∆ still in Custody 
a. Edwards v. Arizona (1981) 

1. FACTS: ∆ gets Miranda warnings and questioned until he said he didn’t want to talk until atty. arrives.  Police come back next day.  Police read ∆ him  Miranda rights in interrogation room and ask if he wants to talk.  ∆ talks and confesses.  

2. Does the giving of Miranda warnings a second time avoid any problems with not having honored his request for a lawyer?

3. USSC: NO, once you say you want a laywer, that is the end of all interrogation. Only if ∆ initiates it himself.  Here, ∆ didn’t initiate.  Police can not come back and ask suspect again.  Classic example of slowing wearing down ∆’s free will and makes any confession involuntary. Miranda is a buffer and a safeguard to protect ∆s in this situation. Violation of Fifth Amd. as construed in Miranda.
a. Rationale: If you allow cops to come back twice, it allows for a slippery slope giving police option to basically badger suspect until he breaks.

1. like Davis (16 day case)

b. Arizona v. Roberson (1988) (furthest the Miranda rights have gone)

1. FACTS: Very similar to Edwards, except that police came back and asked ∆ about a different crime.

2. USSC: You can NOT talk to ∆ about any other crime.  ∆ has a desire NOT to continue talking to police without presence of lawyer. Once in custody and yet to be released, police are stuck until ∆ initiates.


a. Roberson is emphasizing ∆’s right to counsel



c. Current 4th Circuit Case- federal/state dichotomy
1. FACTS: ∆ was charged in state proceeding.  Exercised Miranda rights w/ respect to those charges asking to speak to lawyer.  FBI came to see him about related but different charges (more like Roberson than Edwards). Did FBI give Miranda warnings?
2. ISSUE: Can FBI (fed. gov’t) talk to ∆ or is the exercising of ∆’s Miranda rights about everything?

3. Court: FBI can come see him.  FBI is a different sovereignty. Related to double jeopardy rule

a. if dbl jeopardy doesn’t prevent feds from prosecuting once state has or vice versa, then this rule shouldn’t preclude federal gov’t from talking despite Miranda application in state case.



d. Michigan v. Mosley (1975) 
1. FACTS: Police arrest ∆ and read him Miranda rights.  He exercises such rights saying he didn’t want to speak. Different police come back 2 hours later and ask him about a different crime. 

2. USSC: OK! You can go back! Difference here is that ∆ didn’t ask for his attorney only that he didn’t want to speak. Only asserted his 5th Amd. privilege, not its 6th Amd privilege so police didn’t violate his 6th Amd. rights. 

3. Result: Miranda warning and Miranda rights seem severed


a. right of remain silent - 5th Amd


b. right to remain silent and speak to attorney – 6th Amd.



1. Roberson

4. Court is saying that 6th Amd. right is more important than 5th Amd right.


a. hierarchy with 6th Amd having more protection 

1. ∆ gains greater protection where you say “I won’t speak without my lawyer” v. “I won’t speak”



e. Minnick v. Mississippi (1990)
1. FACTS: ∆ is interrogated and given Miranda warnings.  ∆ says “come back Monday after I speak to a lawyer.” Police do this and then come back and tell ∆ he must talk.  



2. ISSUES





a. Is this a waiver? NO
b. If not, is his meeting with attorney, enough to satisfy Miranda requirement? NO
3. USSC: This is NOT enough. A single consultation with atty. is not enough to remove right against coercion or attempts to waive rights.  If ∆ now calls police, then it is fine, but the right to talk to a lawyer goes on forever.


a. Different than Mosely.
2. When do we know when ∆ has exercised his Miranda rights (asked for counsel)?
a. Smith v. Illinois (1984)

1. FACTS: 

a. Q: You have a right to consult with a lawyer and have a lawyer present with you when you speak with us?





b. A: I understand.  I’d like to do that.

c. Q: Ok. You want a lawyer but unable to pay for one.  You will be appointed one.  Do you still want to talk to me now w/o a lawyer present?


d. Yeah and no, uh, I dunno what’s what really.

e. Q: Well, you either talk to me without a lawyer being present or you don’t.  If you do you can stop at anytime.

f. OK. I will talk then
2. USSC:  NO ambiguity here.  He says that he wants a lawyer. This is a violation of Edwards. Once he says he wants to talk to a lawyer, that is the end of questioning.  



b. Davis v. United States
1. FACTS: ∆ waives Miranda rights then 1.5 hours into interview says “maybe I should talk to a lawyer” They asked him definitively, he denied; then said so definitively .5 hour later.
2. USSC: When request is ambiguous, then ∆ has NOT invoked his rights. This is NOT a sufficient exercising.

a. It must not be ambiguous invocation of counsel, it must be very clear and unambiguous.




b. Here, this is not a clear invocation of Miranda rights.





c. Davis cuts back on Smith

3. Are police required to clear up ambiguity?


a. NO! Burden is on the suspect

c. Another Case (5-4 decision) Police can indirectly cause ∆ to reinitiate interrogation 
1. FACTS: ∆ says he wants to talk to lawyer.  Police remains in interrogation room doing work.  After a while, suspect asks what will happen to me now. Police gives rough story (spend week in jail)

2. ISSUE: Do police have right to say this (reinitiate interrogation)?

3.USSC: YES, interrogation was reinitiated, but Edwards not violated b/c it was the ∆ who initiated 2nd interrogation.  Miranda not violated.



d. Berkemer v. McCarthy (1984)
1. FACTS: ∆ pulled over for weaving.  No Miranda warnings given.
 
2. ISSUES: 

a. Do Miranda warnings apply to misdemeanors?

b. Must police provide Miranda rights before questioning (i.e. does a roadside questioning constitute custodial interrogation for Miranda purposes?
3. COURT:

a. NO misdemeanor exception to Miranda requirement. Miranda applies in full force. Otherwise, police would have to guess about nature of criminal conduct to decide whether to give rights.
b. This is custodial interrogation.  When asked “if he had anything to drink”, police are hoping for incriminating response.  But, even if it is custodial interrogation, there is a specific period of time out of streets when police begin investigation that they can ask some preliminary questions.  Once this has occurred, then Miranda warnings become appropriate.


1. Rationale: this is public, not as coercive as stationhouse. 


2. Note: This doesn’t envision a long questioning on street.

4. This is not necessarily limited to vehicle pullover.  There are some misdemeanors on streets that may fall into this…

e. Fare v. Michael C (5-4)  - Probation Officers
a. FACTS: Michael, a teenager, implicated for being present when someone was killed.  During interrogation, they gave him Miranda and he asked to talk to probation officer. Police denied this then gave confusing reponse about ahaving an attorney and speaking with them.
1. Background: Suspect given probation and had to go to counseling.  During session, he confessed to a prior crime and was arrested and charged. ∆ argued coercion b/c he was told by probation dept. that he had to cooperate. USSC: NO! Probation officers are law enforcement and must understand that you can refuse to answer. He wasn’t in custody.  



a. History of treating probation officers like law 
enforcement.

b. FACTS (con’t): So, from defense standpoint, there was a custodial relationship b/t ∆ and probation officer (ward of the court- where prob. officer is like a parent) 

1. This matters b/c CASC had a rule that parents hire lawyers not juveniles, so the request of a juvenile during Miranda interrogation to not speak to until they talk to parent is the same as not speaking until they talk to a lawyer.

a. Here, asking to speak with a prob. officer is like wanting to speak to a parent is like wanting to speak to a lawyer.

b. CASC – here, this is what court decided so it was a violation of Miranda.

c. USSC (Majority): CASC reversed!  Asking for prob. officer is NOT the same as asking for lawyer. Prob. officers are NOT in the administration of justice.  A relationship is unique b/t attorney and client and Miranda applies to nothing else


1. So now CA rule is overruled.

2. Court doesn’t care about an interpretation equaling not wanting to talk (see dissent).  You must say it unequivocally and clearly if you want a lawyer or don’t want to speak to police. Close does not count

d. DISSENT (3 votes):   this is NOT a voluntary act on ∆’s part: By asking to speak to anyone, it bespeaks intent of ∆ not to want to talk to police now (asking to remain silent).

1. Probably don’t follow that asking for prob. officer is equivalent to asking for a lawyer (CA version).  

3. Public Safety Exception to Miranda Requirement


1. New York v. Quarles
1. FACTS: Woman came up to police and said she had been raped.  She described alleged offender and told them his location.  Police found him, chased, caught him.  They found holster with no gun.  This is PC to believe he had a gun and disposed of it. When in supermarket handcuffed and without being given Miranda warnings, police ask him where gun is. ∆ answers. It was 12:30 in morning and market probably empty. Police then arrest and give Miranda warnings.
a. to prove inevitable discovery, you must show by Preponderance of Evidence that you would have found it inevitably.



1. USSC doesn’t use inevit. disc. in this way here.




2. USSC: Makes exception to Miranda in addition to inevitable discovery.

a. Court creates doctrine “Public Safety Exception” to Miranda Requirement 

1. Here, ∆ is under arrest (cuff’d) and this is custodial interrogation BUT Court doesn’t decide on this!!

2. Goldman – how dangerous is this situation to public safety?



a. “not exactly a ticking timebomb”





b. Court balances 

1. Majority – Court balances the constitutional right to have Miranda warnings read before interrogation with downside to protecting public safety (that ∆ may not choose to tell you).

a. NOT: balance of time to say Miranda v. imminent danger to society.

2. Here, public safety is at issue – and this outweighs the interests in giving Miranda warnings (b/c someone hearing warnings may not exercise those rights and then police won’t be able to get gun in time before someone is hurt)




3. DISSENT: Burden of not giving Miranda warnings falls upon the 
government





a. Majority – thinks otherwise




4. CONCURRENCE (O’Connor):

a. This part of majority’s argument is ridiculous – How will police officers know when it is public safety or not? – most situations involve public safety.

1. This is like a “serious crime” exception to the Miranda warnings, like that rejected for warrant requirement (Mincey)





b. Where do you draw the line for public safety?






1. Rehnquist’s response to this argument: 

a. good instincts of police will ensure accurate application of this exception – police will be reasonably prompted by concern for public safety.






2. Comparing this to Warren’s decision in Miranda

a. Miranda - Complete distrust of police – without limits police will use inappropriate tactics, use coercion

a. Rehnquist in Quarles– police will instinctual know: must trust police, they won’t take advantage of this




5. USSC has NOT come back to this case – have no heard any cases on it




6. Part of the case IGNORED by Majority

a. Coercion aspect of case – police have guns drawn when they ask him where ∆’s gun is.



1. 5th Amd. DP right NOT to be coerced.



2. No public safety exception to coercion.

a. can’t use coerced statements to protect public 
safety.

7. CONCURRENCE (see above): Why O’Connor concurs (even though she thinks public safety is nonsense)

a. The issue here is NOT Miranda (applies only to statements made by accused). Miranda is ONLY intended to protect introduction of improperly Mirandized statements at trial.  Miranda does NOT protect ∆ from having corporeal evidence offered against them (like gun)



1. This is like Fruit of the Poisonous tree. 

a. There is NO fruit of the poisonous tree with respect to objects that were obtained unmirandized.

b. Only words (testimonial evidence) can be inadmissible



1. corporeal evidence is NOT inadmissible 




c. This is ok to admit

d. If prosecution tries to use his words (about where the gun is) at trial, then it would be improper and inadmissible.


2. Miranda’s Fruit of the Poisonous Tree (O’Connor)
1. Oregon v. Elstad (1985)
1. FACTS: Teenager involved in burglary, police come to arrest him.  Police want to tell his parents. One goes to tell parents, the other talks to boy in house w/o Miranda warnings.  Teenager confesses. Police take him to station, give him Miranda warnings, and teenager confesses again.




2. USSC (O’Connor): ∆ is being interrogated while in custody.  

a. 1st Confession: Inadmissible b/c it’s a custodial interrogation w/o Miranda.

b. 2nd Confession: 



1. ∆ argues a “fruit of the poisonous tree” like argument




a. This is a “cat out of the bag” case

2. USSC: Admissible. The giving of Miranda warnings that second time cured any problems from first statement.




c. This case is fuzzy
1. Could mean that confession without giving Miranda warning followed by confession with Miranda is ok and second is admissible; OR

2. Could mean there is no “fruit of the poisonous tree” with Miranda (It is iffy whether it applies or not)




a. BUT, what about Wong Sun Case?

b. If so, this holding would mean that violation of Miranda is NOT a violation of the constitution 


1. So is Miranda a constitution rule or only a procedure?
 

2. Dickerson v. United States (7-2)

a. FACTS: Congress passed a law (§ 3501) saying touchstone to admissibility is whether statement was made voluntarily 

1. Nixon passed the law saying Miranda was wrong!  All that matter is voluntariness and coercion

a. If Miranda is a constitutional rule, Congress can NOT overturn it.  BUT, if Miranda is not a constitutional safeguard issued by USSC, then it can be overturned by act of Congress 





2. Statute sat on the books for decades without an attempt to ever 
argue it.






a. Most understood it that law had no value

b. FACTS: Here, gov’t didn’t argue §3501.  A Utah law professor in an amicus brief raised it – Circuit Court brought it up sua sponte – used it through Elstad.  So then USSC had to raise this issue:

c. ISSUE: Is Miranda constitutional or merely a procedural safeguard?

d. DISSENT (Scalia): If Miranda is constitutional, then how can you explain the cases that treat it otherwise.



1. BUT, 

e. USSC (Rehnquist): Miranda is constitutional.  You can NOT overturn a doctrine that is part of national culture.

1. In the very title of Miranda, it shows Miranda is constitutional:  you are applying federal law to state cases. USSC can’t interfere with state decisions unless they are constitutional in nature.

2. BUT, not every constitutional principle is an absolute – all have varying rules applicable to them.



a. we can treat it differently

3. Missouri v. Seibert (2004) (4-4 split with Kennedy concurrence)

a. FACTS: House burned down.  Interrogation first, then Miranda, and then have her repeat her statements. They said it was protocol.

1. Based on Elstad, police held that the second confession is admissible. Police believe that second confession is easier to get than first confession

b. MAJORITY (Souter): NO! This is more coercive than Elstad.  

1. It was in the same place, and shortly thereafter, no real break, and it was an intentional plan to “render the Miranda warnings ineffective” by getting suspect to confess without them.

2. Intention was enough to make this unconstitutional 

c. DISSENT: Majority is wrong – Cat out of the bag is irrelevant.  Intention doesn’t matter. 

d. CONCURRENCE (Kennedy): In this case, this is unconstitutional. Police crossed the line b/c they intentionally violated ∆’s Miranda rights.

He talks about how this could be cured in the future:

1. Police could inform ∆ that confession before was not usable, then give Miranda and get confession a second time (curative measures); OR

2. If this was accidental and not a deliberate attempt by police to get confession (non-deliberate) and can be proved.


a. Who has the burden?
b. note: USSC doesn’t like delving into subjective motives of police (whren and pretextual stops).

1. But, different here – look at subj. belief of police

3. United States v. Patane (2004) (plurality+Kennedy/O’C concurrence)
a. FACTS: ∆ arrested, released w/ RO. Violation of RO and arrested.  Rights not fully given.  Police asked ∆ for his gun.  ∆ eventually told them.



b. ISSUE: Does the fruit of the poisonous tree apply to Miranda 

violations? If so, when does or doesn’t apply.

c. USSC: Constitution is not an absolute (Dickerson) 

1. Don’t give Miranda greater weight than that which is absolutely necessary 

d. MAJORITY: Thomas (Trial Evidence Theory): What Miranda really does:

1. Prevent police from engaging in coercive tactics, but it is violated when those not given it are in custodial interrogation.  Moreover, the rights are NOT implicated until it is attempted to be used at trial 

a. no violation of Miranda if police interrogate w/o recitation.  Only violation until trial rolls around and prosecution tries to bring up un-Mirandized statements are offered.

2. Here, NO Miranda violation. We are not arguing about statements offered without warnings while in custody.




e. CONCURRENCE(S): This discussion is unnecessary to this case.

1. O’Connor – Fruit of Poisonous tree does apply only if evidence offered is testimonial – this is non-testimonial – they were led to fruits.

MISSED ENTIRE PART ABOUT COMPARING TO HUBBEL
f. DISSENT: If you allow this, it is an inducement to constantly violate Miranda! (Thomas, et al doesn’t think this is a Miranda violation) 

1. Miranda is violated when interrogated while in custody without Miranda warnings given.
2. Commonwealth v. Knapp (2003 or 5)

a. FACTS: Police interrogate person making him think they believe he is a witness.  Police get physical evidence, offer it against him  

b. WISC: Per Dickerson, Miranda is constitutional and it should have been inadmissible. 

c. USSC: In two sentences, USSC reverses and remand it to WISC in light of decision of Patane.

3. REVIEW

1. ONLY way to get physical evidence excluded is if there is actual coercion or potentially (as in Seiberg) the free will of the suspect has been overridden by the behavior of the police (no coercion but use various tactics to get the suspect to waive his Miranda warnings by eliminating his free will) 

a. BUT

2. If the police behavior was such that free will was overridden so there was no voluntary waiver, a physical object may be excluded

a. BUT

3. O’Connor is saying there might be DP violations by tricking suspect into giving up their rights.  If Kennedy goes along with that, then …

IX. SILENCE

A. Improper Miranda Warnings make statements inadmissible in prosecution’s case in chief. Are there times when silence by suspect can be used against them?


1. United States v. Hale (1975) – NO, for both
a. FACTS: Police arrest ∆, ask ∆ where he got money from.  Suspect remained silent.  In effort to impeach (after he testified), police offered evidence of silence. Prosection says: Wouldn’t an innocent man defend himself?

b. USSC: This silence can NOT be used in case in chief and NOT to impeach


1. He is exercising his constitutional rights – can’t use it against him


a. This is like out-of-courtroom Griffin.


2. Doyle v. Ohio (1976) – NO
a. FACTS: Similar to Hale (except that police read Miranda rights) and this is a state case. In cross-examination, police raise silence at arrest as issue. 

b. USSC: Because he was given Miranda rights, he was told that speaking would be used against him leading to the implication that silence would NOT be used against him.


1. NOTE: USSC doesn’t use 5th Amd – This is a 14th DP violation: Gov’t 


says you have the right to remain silent, and then using that right against him is trickery, and so unfair that it is fundamentally unfair.

3. Portundo v. Agard 125 US 2007 (5-4) 

a. FACTS: ∆ testified at trial.  Prosecution got up in final summation and included quote: “∆ gets to sit here and listen to all the other testimony and say how am I going to fit it into all the other evidence? This is what he did!”
b. ISSUE: Is this a violation?


1. Analogy to Doyle and Griffin


a. Guaranteed right to testify:
1. Gov’t can’t talk about right not to testify, so gov’t should not be allowed to talk about the fact why and when he testified.



b. Analog – this is being used against you – tricked. (BUT!!)
c. USSC (Majority-Scalia): OK! It is fair game to comment on order in which ∆ testifies in his defense. 

1. This is simple logic – it is natural for a jury in evaluate the credibility of ∆ to have in mind and weigh the fact that he heard the testimony of all those who preceded him. 

2.  It is no worse than requiring the ∆ to enter a plea before hearing the evidence against him.  

d. DISSENT: 

1. This is what we decided in Griffin – even though there is a logical inference to be suspicious, this doesn’t mean we should sanction the gov’t to bring it up.  It shouldn’t be used against him.

4. Jenkins v. Anderson (1980) – Pre-arrest silence: OK! (but maybe Pre-Miranda silence)
a. FACTS: ∆ uses self-defense as his defense (admitted attack). He had turned himself into police 2 weeks later.  Pros tried to use this delay to impeach ∆’s defense.  

1. Different than Doyle b/c Doyle was about police questioning (post-arrest silence) and this is pre-arrest silence

b. ISSUE: Can pros bring up the fact that ∆ delayed turning himself in trying to impeach his defense? Is Doyle prohibition applied to pre-arrest silence?


1. NOTE: this is NOT during pros’ case-in-chief



a. all efforts to impeach.

c. USSC: Doyle does NOT apply. Pre-arrest silence can be used to impeach.  ∆ waived this pre-arrest silence b/c he chose to testify in his own defense (5th Amd. issue overcome). Balancing used.

1. BUT, it was logical in Griffin not to say anything and here gov’t couldn’t comment on silence in courtroom

2. Doyle - can’t use post-arrest Mirandized silence against them

3. Goldman – maybe this is the “straw that broke camel’s back” – there are enough factors: pre-arrest, waiver, no state action, etc.

d. DISSENT (Brennan and Marshall):  Everyone knows that they don’t have to come forward, so 5th Amd. privilege exists everywhere and all times.

1. ∆ could have remained silent or said he did it (giving pros) 50% of their case.   Isn’t this saying that you don’t have to provide any information about your role, but if you do, it may be used against you.

e. Note: There is no issue about direct, only impeachment (cross-exam)


4. Wainwright v. Greenfield (1986) – post-arrest silence used against insanity defense
a. FACTS: Suspect brought in (post-arrest) and given M-warnings and exercises them.  “I don’t wanna talk, I want a lawyer” (like Doyle). Gov’t argues that post-arrest silence can be used to impeach ∆’s claims during defense (insanity – didn’t know the difference b/t right and wrong). 

1. See Harlan Concurring opinion in Byers (balancing  w/  societal interest  - 5th Amd privilege are not an absolute)

2. In Doyle, they were trying to impeach when he failed to respond.

a. Here, gov’t argues that this is one step further – gov’t not trying to use exercise of privilege to show lying but to show that his state of mind to not speak and request for lawyer shows he has a sound mind (he understood them and exercised them – he was rationally thinking).

3. Flaw in gov’t argument: insanity is a cognitive distortion but doesn’t mean that you can not do anything or know anything. probative value problem

b. USSC: This is a DP argument – it is NOT fair. You gave him rights, he exercised them, so Gov’t can NOT use proper exercise of constitution right against ∆ from post-arrest action.


5. Fletcher v. Weir  (1982) – post-arrest silence (pre-Greenfield, post-Jenkins)

a. FACTS: Fight outside nightclub and ∆ stabs someone.  When he testifies at trial he says it is self-defense.  Pros argues that he didn’t tell police anything about it at the time of incident.


1. Difference b/t Doyle and Fletcher:

a. Fletcher – police gave ∆ his M-rights much later; this is post-arrest, pre-Miranda silence



b. Doyle – post-arrest, post-Miranda silence

b. USSC: OK! This is allowable. Pre-Miranda silence is admissible for impeachment purposes.  5th Amd. NOT strong enough to exclude for impeachment purposes (waiver, gov’t interest is strong) – only strong enough for case-in-chief




1. So, significance in Jenkins is that it is a PRE-MIRANDA silence 

case, NOT a pre-arrest case.

2. Court (interp. of Doyle): Doyle is based on 14th Amd. (due process), not a 5th Amd privilege v. self-incrimination (otherwise, this privilege would exist at all times.

a. Doyle was unconstitutional b/c of fundamental fairness, not 5th Amd. It’s as if you had tricked them 

1. explaining away Doyle



c. Problem: This will deter police from giving Miranda warnings.



d. AND: How do you explain away Hale?




1. Hale discusses pre-trial silence, not post-Miranda or post-arrest.

2. Goldman: The rule today is still consistent with Hale

3. Hale is authority for proposition that evidentially pre-trial silence is probative but outweighed by prejudicial impact.
 


a. USSC: This is NOT a constitutional rule



1. Doyle is a state case – limited to constitutional rules

a. Doyle: Post-Miranda silence is a constitutional rule and inadmissible for all purposes

2. Hale is a federal case – USSC is supervisory and can decide that here that use of pre-trial silence is evidentially inadmissible on legal relevancy grounds


a. Hale is an evidentiary rule
X. BURDEN OF PROOF AND IMMUNITY
A. Jackson v. Denno (1963)
1. FACTS: NY had a procedure for handling coerced confessions.  If clear, then thrown out, but if there is any question whether voluntary or not, then it was up to jury. Here, Judge decides not to reject motion but instructs jury about voluntariness and effect of regarding it based on decision.

a. Problem: reliability is irrelevant – questions of the truth of the confession is irrelevant.  Here, there is a possibility that if jurors’ consider the statement coerced, they may still react on it b/c they think it may still be reliable.

1. Fear: Jurors will take reliability into consideration (prejudicial impact)

a. this is besides the fact that jurors might not be the best decider.

2. USSC: Judge MUST make the decision as to whether a statement is coerced or not; admissible or not. Defense can still argue to jury to disregard the statement (even if determined not coerced & admissible by judge) 

3. NOTE: This case creates the standard that judges are to use when deciding whether confession was coerced or not – 

a. some judges – (b/c confessions are so damning to ∆s that standard ought to be very strict): Burden should be on Prosecution with standard of “beyond a reasonable doubt”


1. NOT USED

b. MAJORITY – Burden is on Prosecution to prove that confession is not coerced, but use a preponderance of the evidence standard.
B. Kastigar v. United States (1972)
1. HISTORY: Begins in 1892 (Councilman v. Hitchcock). Rule created that if there is no criminal punishment left, then there is nothing left to incriminate/implicate you.   If the S/L has run, you can be compelled to give evidence about it (J. Douglas never accepted this rule).  If there is no question that the crime can not be prosecuted, then no privilege against self-incrimination. 


a. Exemptions from self-incrimination:  

1. when there is a criminal trial and acquittal, then a civil trial, there is no threat of criminal punishment hanging over ∆’s head, so the privilege against self-incrimination does NOT apply. 

2. If part of criminal trial, if you have been convicted or acquitted, then there is no threat, so no privilege against self-incrimination allowed (can be used as prosecution witness against co-conspirator)

a. BUT, if appealing conviction, and reversed on appeal; and if prosecution wants to the evidence against a different ∆ for same crime,  

b. Back to Councilman v. Hitchcock – 4th way that Privilege doesn’t apply?

1. Statute that says a ∆ can be forced to answer questions, so long as prosecution agrees they won’t use statements against him.




2. USSC (9-0): Unconstitutional! Use immunity not allowed



c. Another Case (1896)

1. Statute says that gov’t won’t use evidence AND that gov’t will never prosecute him for crimes ∆ is being compelled to ask questions about. Transactional immunity

2. USSC: (5-4): Constitutional!



d. Murphy v. Waterfront Commission (1960s)

1. Background: Jx for prosecution in NJ and NY.  ∆ forced to answer questions after granted transactional immunity by NJ but ∆ objected (separate immunities – just b/c NJ gives immunity, doesn’t mean that NY must also)

2. USSC (Fortas): Granting sovereign must give transactional immunity, but any other sovereign is also bound by grant of immunity (other states, Indian tribes, federal jx), but can’t prevent them from prosecuting.  All non-granting states must do is suppress the evidence (statement). Resurrection of use immunity for non-granting sovereigns.

e. Then , Nixon is elected and his AG (J. Mitchell) had his counsel come up with idea for a Code Section 6002 that if federal government does the granting of transactional immunity, then it should be allowed to grant use immunity.  Use immunity is all government needs to grants in order to have court to force them to testify and transactional immunity not needed.


1.   This is where Kastigar comes into play.

2. FACTS: ∆ offered use immunity but ∆ wanted transactional immunity.

3. USSC: Use immunity is constitutionally sufficient.  If use immunity, then ∆ is in “substantially the same position as in before and not subject to privilege against self-incrimination”


a. Standard for gov’t to show that they didn’t use his evidence:

1. Oliver North Case – he was convicted, but appealed and reversed.  Reversed based on burden placed on gov’t to show that it didn’t use immunized testimony against immunized ∆

2. Monica Lewinsky Case – she was offered use immunity to testify at Congressional impeachment hearing. Lawyers said not, that they wanted transactional immunity.  This is ok, but if rejected she could be held in contempt for not testifying.  BUT, Lewinsky was granted transactional immunity to get full cooperation during hearing.   

4. DISSENT (Marshall): Takes issues that ∆ is not in exactly the same position.  There is a risk unless you are in an identical position that people will be convicted on points that they were given immunity forced confessing.

a. ex:  John Dean is target of independent counsel during Watergate Investigation.  Granted use immunity to testify. He admitted involvement.  He is then brought to trial and convicted.  Gov’t was able to avoid burden (from North) Prosecutor sealed all evidence against Dean and gave it to clerk.  So he could completely separate two.  

1. Prosecution has the burden to show that they didn’t make use of any coerced testimony in trial.


5. Difference b/t the two types of immunity



a. transactional immunity – forced to testify, never tried, never go jail



b. use derivative immunity - forced to testify, tried, may be convicted & go to jail

A. Recent USSC Cases

1. Anticipatory Warrant

a. police go to judge and say they don’t hitnk durgs are there, but have evidence to show that it will arrive soon.  Alleged probable cause that it will be where they are asking to search

b. Can “anticipatory warrants” exist as a matter of law?

1. Scalia: YES! Don’t need to wait! it doesn’t have to be there when the warrant is signed.

2. When you submit to post-metal detector search, do you have the right to leave or can you be forced to go through search?

a. 9th Circuit: Do not have the right to refuse.  You must submit to their authority to a search.

FELONY RULES


Observed felony:


No arrest warrant required


Unobserved felony:


Police officer: No warrant needed if there is a reasonable belief that suspect committed the crime


Private Citizen: Acts at own risk; may be liable for false imprisonment if felony was not in fact committed





Miranda – apply exclusionary rule to any violations of Miranda; they can’t be used to prove case-in-chief 





Note: Judge will usu. give limiting instruction to jury.


Some question the value of such instructions (unfairly prejudicial?)





Coercion – threatening family, starving, not just misleading.





Exception!!





e. Atwater v. City of Lago Vista (2001) Warrantless arrest for observed misdemeanor





1. FACTS: Woman driving, pulled over & ticketed for not wearing seatbelt.  Police cuff’d her, took her to prison for having no license .  P claimed const. violation.


2. USSC:  If an officer has PC to believe that ∆ has committed even a minor criminal offense in his presence, he may w/o violating the 4th Amd., arrest the offender
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Concurrence Rules Here





CAR





Pre-textual Auto Stops





Whren v. US (1996)�


FACTS: Police observe car and suspect something’s up.  They catch up, pull car over and find drugs.





ISSUE: Whether a pre-textual stop (stopping for some other reason than one suspects when no grounds to pull over based on suspicion) violates the 4th Amd.





USSC: No concern over pretext! Only worry about objective reasons (whether legit) given by officer to pull over car.





Exception: Yick Wo – Racial Discrim no good





Illegal activity = NO REP


Minnesota v. Carter (1998)





FACTS: ∆ uses friend’s apt to bag cocaine.  Police get tip and then observe operation thru open window.  ∆s arrested





RULE: Police can’t look through window if on private property.





RULE:  If staying someone, then it is your place and your have a REP where you sleep





USSC: ∆ not entitled to privacy right b/c there for illegal activity, so not social guest. ∆s not overnight guests.





Note: Conduct of suspect may expand wingspan and thus search area (i.e. going into different room).





Degrees of suspicion


a. mere suspicion





b. reasonable and articulable suspicion


		


c. probable cause





Note: There are incidents when a stop may be allowed, but frisk may not be allowed





When warrantless search of automobile is made, there are many possible theories for allowing a search: 


1) plain view


2) search incident to lawful arrest


3) impound search


4) inventory search


5) border search


6) automobile search ** 








Drug Courier Profile


Can profile be a basis for detention? NO





But factors could add up to R/A suspicion or PC.





Social Intercourse, not detention





INS v. Delgado (1984)


FACTS: INS investigated factory looking for illegal aliens.  Officers stationed at door. Armed but not drawn.  Other officers go up and start questioning employees. No PC or R/A suspicion but believe questioning is fine and will lead to R/A suspicion.  





ISSUE: Does police behavior violate 4th Amd?





USSC: NO! This is nothing more than brief encounter/social intercourse.  Police can go up to anyone and chat (non-confrontational, non-coercive), suspects allowed to leave at any time or not respond.





GOLDMAN: WTF!? Do these people really reasonably think they can leave? No way! 





Why is this here and not in REP?





At Int’l Border, a complete warrantless search is permitted without probable cause.





Traveler is fair game to full search.  If there is R/A suspicion, strip search may be required.





Clear Indication (??) Allows for body cavity search








Border search may be conducted well inland where there is virtual, constant surveillance





3 Elements (fed. stat.):


1) PC of criminal activity


2) requires court order


3) Need specific detail as to timeframe and scope of conversations to be intercepted





DON’T THINK WE LEARNED THIS





Exception to PC Req


1) Search incident to arrest


2) border searches





Note: Hot Pursuit and Plain View often go hand-in-hand





Roving border patrols must have reasonable suspicion to stop, but PC to search


						














United States v. Jacobsen (1984)


1. FACTS: Examination of dam-aged package at freight 


dock reveals white powdery substance.  DEA notified and tested powder. After positive reading, search warrant obtained.


a. Walters Case as Precedent 


(can open package, but can’t watch movie) 


2. USSC: you can open 


package to the extent it was already opened, but you need a warrant to go further.


a. can’t test substance?





Learn diff. b/t Ross, Robbins, Chadwick, Acevado





Border search may be conducted well inland where there is virtual, constant surveillance





general public at large 





discrete and insular class permeated with potential criminal liability  





two important rules





Note: Goldman is ignoring accountant’s role in this case.  He thinks the result would be the same without him.








Byers – when asking someone to write note saying he hit car, whether this act was 


1) identifying oneself as member of a discrete and insular group with potential criminal ties (registering as a communist, or listing earning as gambler at that time or listing earning of pot sales) OR 


2) generally applicable and not targeting criminal behavior (general population /public); more like Sullivan (merely filing a tax return listing income) 








Definition of Compulsion








Examples of pros arguments after Griffin:


1. “no evidence of D’s innocence has been produced” – no prob





2. “if D wasn’t at scene of crime, why hasn’t he produced evidence of alibi” – no prob





3. “there has been no denial (in case in which D has allegedly confessed to cops) of those words with D present here in court and able to do so” – griffin error!





4. “as for facts in this case, D is the one best able to explain these facts” – griffin error!





5. “I want you to consider all the evidence in this case … all the evidence is people’s evidence … and the fact that D counsel may in argument try to pick holes is not itself evidence… he didn’t take the stand to testify” – this is ok, b/c the “he” was referring to D’s lawyer, not D.





6. “D is the one who knows the true facts of this case.  He is sitting here in the courtroom, and yet he remains just sitting.”  -- griffin error!





7. “There has been no denial that D robbed the victim.” – held Griffin error, b/c of use of word, “denial” (denial is a personal term – had he said “there has been no refutation,” this would have been ok).





8. “I don’t know why D killed him, but kill him he did, and he sits here right now and he knows he did it, and he asks you to judge him, acquit him on evidence that has been presented pointing to innocence, which is none” – no Griffin error (this was fair comment on absence of D case)








NOTE: There seems to be a difference b/t promising good things and threatening bad things








Maybe it boils down to there not enough State Action here.





note: this is dicta





This is a 6th Amd. right to counsel case at jail





Warren Court: �Legislating from the Bench – they had no respect for stare decisis and were more focused on forwarding the Civil Rights Movement





Miranda is now part of American pop culture – reason why it hasn’t been overturned, but it has been substantially limited





Radical Transformation of Miranda – Took 5th Amd. privilege against self-incrimination  and made it applicable to station house interrogation (more than just hearings) 





CA – Used to have most liberal standing rights (vicarious standing) 


NOW - (Victim’s Bill of Rights) Changed this. 





Escobedo – right to counsel case


Miranda – right against self-incrimination in stationhouse interrogation (right to remain silent)


Roberson – doesn’t talk about 5th Amd., uses right to counsel 





Officer acted reasonably in believing fellow officer about probable cause to search ∆.  Officer was lying but something was found


2. Is this probable cause valid?


3. USSC: NO! All officers are fingers on the same hand.  No probable cause. 


4. Rationale: If this wasn’t a rule, you have one guy on the force that will allow gov’t to always get around probable cause rule.


			5. Note: This applies to separate sovereignty situations too.











Note: Asking for lawyer during arraignment is different than asking for lawyer during interrogation





USSC: You don’t have to say Miranda in any particular way as long as the gist is provided.





This Fruit of Poisonous Tree argument becomes dominant view





what does this mean?





Since Kennedy governs – this is the rule of the case





HUH?





FRUIT OF POISONOUS TREE DOESN’T APPLY TO OBJECTS WHEN MIRANDA IS INVOLVED





Fruit of poisonous tree applies only to statements, not non-testimonial evidence





Impeachment:


First in Hale, then in Doyle, USSC said you can NOT use silence against a ∆.


Hale – can’t use silence b/c guy didn’t give explanation to police


Doyle – can’t use it to impeach him


Different than Harris: 


even if ∆ testifies inconsistently, pros can’t impeach statement





KEY!!
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