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I.  OVERVIEW OF INDIVUDUAL RIGHTS

A. Individual Rights Prior to the Constitution


1. Under the Crown: Rights as British Subjects

a. England had their own Bill of Rights 1689 and Petition of Rights,

b. Combined with the Magna Carta (1215) = British Constitution

2. Under Colonial Governments
3. Under State Governments: States provided individual rights through state constitutions, royal charters, etc.   

4. Under the Articles of Confederation: No rights outlined. A/C more concerned about cooperation b/t states.  
B. Individual Rights under US Constitution

1. Debate over inclusion of Bill of Rights
  


a. Rationale for Opposition to Bill of Rights (Federalists: Mad, Hamilton)

1. This is a limited government and dangerous to have a B/R
2. By creating a list, anything omitted by implication is w/in the power of government to trample (tacit empowerment to fed gov’t)




b. Rationale for Inclusion of a Bill of Rights





1. Not enough individual rights listed in Constitution 




c. Compromise between Federalists and Anti-Federalists: 
1. Anti-Federalists didn’t want to ratify constitution 

a. Concentrated too much power in fed. gov’t 

b. No protections for individual rights.

2. Compromise: Raitfy Constitution w/ amendments to protect individual rights




d. Note: Madison- Initially opposed to B/R, became its greatest defender.

2. Rights Listed in Constitution: Original text does contain some  rights.

a. Art I, Sec 9- Protection of rights to habeas corpus

b. Art I, Sec 10- Contracts Clause: no state shall pass law impairing obligation of contracts.
c. Art IV – P/I Clause (anti-discrimination clause for citizens) 



3. Bill of Rights 
a. Amendments 9, 10 are “declaratory clauses”- declaring what was already said. Reinforcing what original clauses intended to do 



b. Amendment 1-8 are “restrictive clauses”- new stuff

C. Anatomy of an Individual Right
1. Example: 5th Amendment: 
a. Definition: “No person shall be...deprived of life, liberty, or property, without, due process of law” (applies to fed. gov’t. 14th Am applies to states)


b. Terms to interpret: 



1. Due process of law: 

2. Person (individuals, corporations?, entities?, slaves?)

a. corporations: entitled to panoply of the Amds’ protections.

3. Deprive

b. prohibit v. creating barriers/restrictions to action

c. negligent destruction of life, liberty, or property is NOT deprivation.  It MUST be intentional!!

4. Liberty

a. Could be as simple from freedom of physical restraint, but what about speaking freely?

5. Property

 2.  How do you interpret these terms?
a. Murray’s Lessee (1858): USSC tried to define the whole clause (not individual terms) and said the 5th Amd looks like the Magna Carta and thought it the source. If accepted there, then it is ok here. USSC refuses to give independent meaning. Adopts fixed sphere of rights observed in England prior to Constitution.

b. What happens if 5th Amend is inadequate, Can a court discover and enforce individual rights outside of the Constitution?

1. What about natural rights or fundamental freedom to decide cases?





2. Constitutional validity for this?
a. YES: Since Constitution doesn’t define certain terms, then we have to look outside anyways….

b. YES: 9th Amendment- Rights beyond those mentioned here that are enforceable against government.



c. NO: No stopping point from there. No more constraints.

c. Calder v. Bull (1798): CJ Chase says he alone can determine rights.  It is the province of judges to articulate and enforce those rights. Chase declares himself czar! 2 consequences:

1. scornful repudiation from Iredell. Chase is wrong: Natural Justice c
an not determine law

2. Chase was impeached! The first and only justice to be impeached   

3. Fundamental Rights






a. Definition: 
1. Rights found in the Constitution (via interpretation of constitutional text); OR 

2. Those found outside the Constitution (like Natural Rights, or some mechanism like 9th Amend)

b. Two Standards of Review

1. Strict Scrutiny






a. If right is fundamental, use this standard 






b. Presumption of unconstitutionality





c. Laws almost always fail this test

2. Rational Basis





a. If right is not fundamental, use this standard






b. Presumption of constitutionality






c. Laws almost never fail this test

-----------------------------DUE PROCESS------------------------------------
II. INCORPORATION THE BILL OF RIGHTS
A. Early, Bill of Rights Held Inapplicable to the States 

1. Barron v. Baltimore (1833):  City dumping destroyed P’s wharf and business; he wanted compensation and city declined.  P brought a 5th Amd claim that he was deprived of property without just compensation. USSC: Bill of Rights does NOT apply to the states, only applicable to the federal government. 
2. Three Methods of Interpretation Used by CJ Marshall in Barron: 
a. Textualism: Parsing the text- whether the text itself, when taken in context, supports this conclusion.

1. “The limitations, if expressed in general terms, are naturally and necessarily applicable to…” 
b. Originalism: What the nation understood it to mean at the time the Amendment was passed.

1. “The 5th Amd must be understood as … the ratifying conventions demanded security against the general government.”



c. Intentionalism: Constitutional meaning created by intent of drafters
1. “Had the framers of these amendments intended them to apply the states, they would have said so…”



d. Here, they all led to the same result, but often they lead to different results

B. Individual States Sought to Protect Citizens, but…
1. After this case: State constitutions were amended to protect state citizens’ individual rights, but not all the states participated.
a. NOW: all state constitutions have what amounts to a Bill of Rights

b. THEN: A number of states did NOT create a Bill of Rights or did it nominally and abused their citizens. Who and why?

1. Particularly, the southern states.  

2. Disinterest in protecting individual rights.

2. So after Civil War:  Federal government responds with 13, 14, 15 Amendments

a. Drafters designed federal constitutional rights that individuals can assert against the state governments.

C. The (New) Federal Rights


1. Thirteenth (13th) Amendment: Abolishes Slavery


2. Fourteenth (14th) Amendment: Citizenship, P/I, Due Process, EPC



3. Fifteenth (15th) Amendment: Voting

4. BUT: Did 13th, 14th, and 15th Amendments overrule Barron v. Baltimore such that Bill of Rights now applies to states?  Does 14th INCORPORATE at the state level the rights in the Bill of Rights?  
a. Note: These definitely overruled Dred Scott
. All person born in U.S. are citizens



5. Answer: In the Slaughterhouse Cases 

D. Early Rejection of Incorporation- Slaughterhouse Cases (1873)
1. The Slaughterhouse Cases (1873): Louisiana gives monopoly to slaughterhouse.  Butchers sue claiming violations of 13th and 14th Amendments.

a. Claim #1 (13th Amendment): Abertoire monopoly treated butchers as indentured servants. USSC: Rejected! Prohibition on servitude was to enhance anti-slavery.  13th Amd only good for slavery, NOT functionally equivalent things like serfdoms, long apprenticeships. Narrow reading.
b. Claim #2 (14th Amendment- P/I): One of the privileged and immunites guaranteed by the Amend is the right to practice one’s profession. USSC: Rejected! Right to practice butchery is NOT a privilege of being a U.S. citizen.  
1.  Fourteenth Amd (P/I): “No state shall make or enforce laws which shall abridge the privileges and immunities of citizens of the United States.”

2. Slaughterhouse Cases severely limited reach of P/I Clause.
a. Not the purpose of the 14th to transfer the security & protection of all civil rights from state to federal gov’t; that would give Congress & USSC too much power 

2. Article IV (P/I): “The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens of the Several States.”  
a. USSC rejects this as well: only protects those that rise to level of “fundamental rights.” Not all privileges, benefits.   

1. ex: practicing one’s profession – commercial fishing (fundamental)
2. ex: recreating – sport fishing (NOT fundamental)

b. It provided NO normative guarantee against a citizen’s own state.  ONLY prohibited state from treating out-of-state residents differently than in state residents.  If state chose to provide fundamental benefit to its own citizens it must provide it to out of state citizens. Citizens can NOT sue their own states for violating Article IV.  Can only sue other states.

  





1. AKA, sister state relations clause
c. BUT, could conclude that 14th Amd clause would bring along the jurisprudence of Article IV clause and give citizens normative protection against their own states. Give rights to causes of action/claims against their own states.

1. 14th Amd P/I clause was a reaction to southern states’ hostility to civil rights of their own citizens.

2. Congress used the exact same language so they just wanted to extend rights to citizen’s own state
3. Miller- NO! Says it not purpose of 14th to transfer security and protection of all civil rights from state to federal gov’t- it would degrade state governments. 
a. This is wrong!  This was precisely the purpose of the 14th Amendment.  
d. Field’s Dissent: 14th federalized the rights of citizenship.  Otherwise, the 14th was a vain and idle act!! It intended to create a body of rights (those fundamental rights)

1. BUT, Fields wanted courts to decide what counted as “fundamental right” under 14th – gives too much power to cts – bad decision.






e. Miller’s holding remains untouched for 125 years






1. Saenz v. Roe (1999)

c. Claim #3 (14th Amendment- EPC): Law treated independent butchers differently – discriminatory. USSC: Rejected. Miller said this provision only applies to discrimination against blacks.  (NOT ANYMORE)
d. Claim #4 (14th Amendment- Due Process): Denied from practicing profession denies them use of property without due process. USSC: See below in SDP
E. Extending the Bill of Rights to the States
1. Most of 20th Century (following the  Slaughterhouse Cases), there were almost no restrictions on state power.  


2. Slowly, USSC began extend the B/R to states. 
3. Twining v. New Jersey (1908): ∆ prosecuted for violating a state statute.  P asserts privilege against self-incrimination (recognized at common law & most states and included in 5th Amendment) USSC: Rejected that it is a 5th Amendment right made applicable to the states through the 14th Amendment- not among P/I of national citizenship (Slaughterhouse). BUT it is a “liberty” interest, whose denial violates the due process clause (it is a fundamental precept of DP). Court decided the right was fundamental and created a test. 
a. Twining Test: Is it a “fundamental principle of liberty & justice which inheres in the very idea of free government”? 
b. Twining test is a great theory but fails in practice. Impossible to determine what is a fundamental right.

F. How Incorporation Works (14th Amd. Due Process “Liberty”)
1. Total Incorporation: The liberty interests in the B/R are automatically the same as those in the Due Process Clause




a. This is an objective approach
2. Selective Incorporation: Only some of the liberty interests in the B/R are automatically the same as those in the Due Process Clause
3. Non-Incorporation/External Values: Liberty interests are NOT those found in the B/R (i.e. right of privacy)

G. Interpretative Methodologies (As applied to Incorporation)
1. Textualism: “liberty” not self defining, unless meant to include Bill of Rights precisely 

2. Originalism: those rights recognized (understood) at time of adoption (1868) 

3. Intentionalism: rights as intended by the framers (ratifiers?) of the 14th Amd 

4. Non-Interpretivism: subjective meaning. Often using extra-const’l sources (e.g., “natural law) (i.e. “A hardship so acute…that our policy will not endure it”)
5. These interpretivist methodologies can be used to support the various approaches to incorporation (e.g., Justice Black uses textualism to support total incorporation – comparing P&I and DP) 


H. Evolution of Incorporation (ad hoc determination)


1. Double Jeopardy Provision NOT incorporated:  Palko v. CT (1937): P was convicted of murder after second trial on same crime.  P challenges CT statute that allowed that practice as a violation of the 14th Amendment since it placed him in double jeopardy (5th Amd). Issue: Does the Due Process Clause of the 5th Amd apply to the states via the 14th Amd? USSC: NO. It is NOT a fundamental right and there is NO general (per se) incorporation. There are “rationalizing principles” but none apply here. Conviction sustained. 


a. Rationalizing Principles for Selective Incorporation (found in 1st Amd): 

1. “those rights without which justice would perish”

2. “the very essence of a scheme of ordered liberty.”

3. “a principle of justice so rooted in traditions and conscience of our people as to be fundamental.”

a. The essential implications of liberty itself.

b. Problem w/ ruling: Provides NO guidance on what satisfies above test, on how to apply it.  Judges making it up as they go along.
 

2. Total Incorporation Rejected: Adamson v. CA (1947): State criminal conviction where prosecution had commented on the ∆’s refusal to testify.  This is a violation of right against self-incrimination (5th Amd). USSC: Judg/Aff.  Commenting on silence is not against our legal tradition.   
a. CONCURRENCE (Frankfurter):  Non-incorporation- Go with the tradition of the last 70 years.  Blanket incorporation violates federalism.
b. DISSENT (Black/Douglas): Total incorporation- Whole purpose of 14th Amd was to overrule Barron and make B/R applicable to the states. This is textualism (backed up by originalism)

3. Right to Trial by Jury Incorporated: Duncan v. LA (1968): ∆ convicted of battery and denied right to trial by jury.  ∆ challenged LA law using 6th Amd via 14th Amd. Issue: Is trial by jury an interest protected by 14th DP clause? USSC: Judg/Rev. “We believe jury trial in criminal cases is fundamental to the American scheme of justice.”

a. This is selective incorporation by J. White (same as Moody/Field, Cardozo).  
b. DISSENT (Harlan): Non-incorporation- 14th DP liberty “stands on its own bottom.” (just b/c right is in B/R doesn’t mean it’s part of DP Liberty) USSC must define “immutable principles of free gov’t.” BUT, due process is evolving and must be visited from time-to-time.
c. CONCURRENCE (Black): Total Incorporation- Must avoid process of majority b/c it leads to impermanent meaning subject to varying judges’ predilections and understanding of what is best for the country.  Selective incorporation will eventually lead to total incorporation.
I. Tests for Selective Incorporation (Some of B/R Incorporated in 14th)

 

1. Sutherland (Powell v. AL)

a. “fundamental principles of liberty and justice that lie at the base of all our civil and political institutions.”

2. Cardozo (Palko v. CT)

a. “very essence of a scheme of ordered liberty”

b. “principles of justice so rooted in the traditions & conscience of our people as to be fundamental.”

c. “neither liberty nor justice would exist if they were sacrificed.”

3. Frankfurter (Adamson v. CA)

a.  practices that “offend canons of decency & fairness in justice of English-speaking peoples.”

4. Note: All basically say the same thing.  All justices are historians, philosophers, theologians when trying to figure out what liberty is.


J.  What is Incorporated (examples) ?

1. 1st Amendment: 

a. Free speech/press: Gitlow v. New York (1925) 

b. Religion: Fiske v. Kansas (1927) 

2. 4th Amendment: 

a. Search & seizure: Mapp v. Ohio (1961) 

3. 5th Amendment: 

a. Takings clause: Burlington Ry. v. Chicago (1897) 

b. Double Jeopardy: Palko v. Conn. (1937) 

c. Self-incrimination: Griffin v. California (1965) 

4. 6th Amendment: 

a. Right to counsel: Powell v. Alabama (1932) 

K. Content of Incorporated Rights    

1. Liberty rights in the DP clause are NOT always the same as the parallel rights in the B/R. 
a. E.g., trial by jury in criminal cases (6th Amd)  

1. 6-person jury in state courts, but not 5 person juries 

2. Zelman v. Simmons-Harris (2002): Thomas argrees and says should strike a balance b/t the demands of the 14th amendment and federalism.  He has advocated selected unincorporation (8th Amd).

L. Partial and Non-Incorporation


1. Partial (different meaning for states/fed gov’t) 

a. 6th Amd Jury Trial: 

1. 6-person juries ok - Williams v. Florida (1970) 

2. 5-person juries not ok – Ballew v. Georgia (1978) 

3. Non-unanimous juries ok – Apodaca v. Oregon (1972) 

2. Non-Incorporation (Rights not found in Bill of Rights) 

a. Standard of proof (beyond reasonable doubt) 

b. Punitive damages 

c. Economic liberties / personal autonomy / privacy ? 

d. Note:: Since 5th Amd also contains a Due Process clause, rights newly found under 14th Amd can be “reverse incorporated” and made applicable to federal gov’t

M. Not Yet Incorporated
1. 2nd Amendment (right to bear arms) 

2. 3rd Amendment (quartering of soldiers) 

3. 5th Amendment (grand jury indictment) 
4. 7th Amendment (jury trial in civil cases)

5. Note: Barron has NEVER been overruled.  States do NOT violate the rights contained in the Bill of Rights.  Rather, they violate the Due Process clause. Thus, a claim that state action is unconstitutional must allege a violation of the 14th Amd.
N. Review Question, Methodology- Approach for Exam
1. HYPO: State law prohibits ownership of assault rifles. 

a. Methodology
1. Incorporation:

a. Is ownership of assault rifles protected by 2nd Amd?

b. If so, has 2nd Amd been incorporated into the 14th  Amd through DP Clause via “liberty”?

c. Even if incorporated, is scope the same as that covered by 2nd Amd?   

2. Non-incorporation

a. Is Ownership of assault rifles a “fundamental right” for DP purposes?

III. ECONOMIC SUBSTANTIVE DUE PROCESS

A. Due Process Clause: “No person shall…be deprived of life, liberty, or property, without due process of law”

B. Overview
1. Economic Rights in the Constitution (Beard: Constitution created for the protection of property & wealth



a. Original Text: 


1. Article I- Contracts Clause

2. Article VI- Survivability of Debt
3. Slavery Clauses (slaves as property and treated so)

4. Taxing Clauses (prohibitions on certain taxes and tariffs)

b. 5th Amendment
1. Takings Clause

2. DP Clause

c. 14th Amendment

1. DP Clause 

2. These were the major source of protection against federal and state abridgment.

known as Substantive Due Process
C. Early Interpretations Of DP Clauses Under 5th Amd and 14th Amd
1. Both 5th Amd and 14th Amd include the same language: “No person shall … be deprived of life, liberty, or property without due process of law.”  

a. “Liberty”: early on, USSC defined DP liberty to include voluntary economic relationships.
b. “Property”: early on, “natural law” definition of property.

1. ex: to acquire, hold, derive benefit, to alienate, to exclude others
a. “Due Process”: 
1. Procedural: fair hearings/procedures

2. Substantive: Good enough reasons/Justification 
a. i.e., state must have good enough reasons for depriving you of life, liberty, or property. 
b. “normative justification”
2. Early Due Process Cases
a. Murray v Hoboken Land (1855) – 5th Amd DP clause applies to all branches of federal gov’t (not just executive).

1. BUT only dealt with procedural DP.

b. Dred Scott v Sanford (1856): Overruled Murray
1. 5th Amd DP clause has substantive content as well.

a. Missouri Compromise, releasing slaves, deprived slaveowners of “property” without DP.

c. Slaughterhouse Cases (1872)
1. Miller: No substantive restraint on state power. 

a. SO THIS CONTRADICTS DRED SCOTT?
2. Field/Bradley Dissent: Law can be arbitrary both in procedural and substantive ways.  Would read substantive content into 14th Amd.

D. The Rise of Laissez Faire


1. Overview/Definitions



a. Definition: (French) “let them be, let them pass”: 
1. Non-regulation; Government that governs least, governs best

b. Economic Theory Against government regulation 
1. Social Darwinism: survival of fittest (Herbert Spencer) 

c. Period where court struck down gov’t regulation in favor of Laissez Faire economics.


2. Cases:
a. Loan Associ. v. Topeka (1874): USSC holds that city tax exceeded police power without citing a specific constitutional provision. Simply bad for economy
b. Munn v. IL (1876): Rejects SDP attack on price regulation. “Overrules” Topeka. Late 1880s, Heyday of laissez faire
c. Mugler v. KS (1887): Court adopted Laissez Faire as constitutional law!! Economic Substantive Due Process Era Begins: 
1. USSC recognizes economic liberties as “liberty” right under 14th DP clause.  

2. Reads Laissez Faire into 14th DP clause.

3. Holds that “limits beyond which regulation can rightfully go.”  Must look at “the substance of things.”  

4. Thus, strikes down regulations that interfere with operation of “free market” – thus deprived of liberty or property.

d. Symth v. Ames (1898): regulated rates must be based on fair market value
1. USSC as Chief Econ. Advisor? Argument that in setting this constitutional standard (FMV), court is injecting its own economic views – legislating.
e. Allgeyer v. LA (1879): USSC invalidated state law that rendered certain types of contracts unenforceable saying DP liberty includes (1) not just freedom from physical restraint, but (2) freedom to enjoy all faculties in any lawful way (i.e. liberty of contracts)




1. Expansive view of DP liberty




2. BUT, what is the source of this “liberty right”?
a. Textualist (contracts clause? NO. Contracts clause only applies to state governments.
b. Original Intent? Was it the intention of framers of 5th and 14th to protect liberty of contract against gov’t reg. NO such analysis

c. Non-interpretivist? Court’s approach: It looked to natural law. God given right to enter in to contracts.  Nature was a scheme of unregulated competitions (Darwinsim)

E. Pivotal Case- Lochner v. NY

1. Era of Dual Federalism (1880s until 1937): During this time, USSC invalidated federal legislation regulating states
2. Lochner v. NY (1905): ∆ convicted of permitting EE to work for him more than 60 hours per week (against NY statute that set maximum hours). ∆ challenged law as a violation of the liberty to contract protected by 14th Amd.  Issue: May a state generally prohibit private agreements to work more than a specified number of hours? USSC: NO.  
a. Question 1: Does this statute interfere with “liberty” rights of employers/employees under 14th? 

1. Liberty in question is “liberty of K.”

2. USSC says that liberty of K protected by DP clause.

a. Only way to get to this is to look outside the constitution, since protection for liberty of K is not in the B/R. 

b. Note: Contracts Clause does not provide source for this “liberty” right – only applies to present contracts made at time of enactment of state laws; not future contracts. 

1. NY state law applies to future contracts
c. So, court uses non-interpretivist basis: natural law, political writings, etc.
d. Peckham says he is protecting the worker and his abilityt to support himself and his family.
b. Question 2:  If there is liberty interest at stake, is the law sufficiently justified in interfering with this interest?

1. DP clause says cannot deprive … without due process of the law.
2. “Due process” is being used in substantive sense here to mean whether state has sufficient normative justification (a very good reason for deprivation).
a. Court applies strict scrutiny and rejects NY’s proffered reasons
b. Scrutiny of ENDS: Lochner-era court said “matters within the public interest” are protected interests, as judicially determined.
1. Public health: permissible goal, but insufficient findings.
2. Employee health: permissible goal, but no legitimate employee health concerns.  
3.Worker welfare: impermissible/unnatural goal. This is economic restructuring which violates natural law.
a. And if natural law is a source of fundamental rights, then economic restructuring is per se unconstitutional.  
c. Scrutiny of MEANS: Lochner-era coutt: need means necessary to accomplish legitimate state objectives.  
1. i.e. assuming legitimate goals, how well does law satisfy them?
2. USSC here: NOT satisfied – law must have a “direct relation” to goals.  
3. Burden of Proof: State has burden of proof. State must prove that the law actually achieves its permitted goals
3. Holmes dissent: Disagrees with entire methodology of ESDP.  “Liberty of K” is a shibboleth – no such “fundamental right” under 14th.  14th does NOT codify laissez faire or Spencer’s theories
4. Harlan Dissent: Doesn’t necessarily disagree but says there is room for debate with ends analysis
F. Lochner Era Continues…
1. Muller v. OR (1908): Statute sets maximum hours for female laundry workers. USSC upholds statute. Holding shows that even in era of economic substantive DP, USSC still upholds some state laws.
a. ENDS Analysis: State protection is justified

1. Women’s physical structure and maternal statute need more protection.
2. Women are not economic/political equals to men.
b. Overruled by Adkins v. Children’s Hosp (1923)
2. Coppage v. KS (1915): State law forbids “yellow dog” contracts (where employees agree not to join union as condition to being hired). USSC: Law is invalid.  It is similar to Lochner  in that it interferes with liberty of contract.  
a. DP clause in 5th and 14th are treated the same. 
1. Sidenote: DP clause of 5th actually has to do more work: there’s no EP clause in 5th, so 5th DP used to protect against discrimination by the federal gov’t.)
G. Lochner Era in Decline

1. Nebbia v NY (1934): USSC upholds law setting price controls on milk.  This goes against laissez faire and protects dairy farmers.  Court holds that milk has long been a regulated industry and is affected with public interest.
a. Contra Lochner? Mannheim thinks this isn’t reversal of Lochner, but rather USSC agreed with this particular law. 
b. But can view this as Lochner era “in decline.”  

H. End of the Lochner Era


1. Roosevelt’s Court packing plan causes a shift in USSC.


2. End of dual federalism
3. West Coast Hotel v. Parrish (1937): USSC upholds minimum wage for women (invalidating Adkins). Court held that liberty to contract is subject to restraints of due process, which comprehends reasonable regulation adopted in the interests of the community

a. Examination of the ENDS: Protection of women is legitimate.

b. Examination of the MEANS: Legislature is entitled to reach its own conclusions.


4. New Standard of Review: RATIONAL BASIS
a. USSC to apply Rational Basis review to economic due process claims.

1. Protected interest: those interest that have “the law back of them” (i.e., reasonable “investment-backed expectations”) as defined by state law.

2. Permissible ends: Coterminous with the police power, as legislatively determined. 

3. Permissible means: Any law unless “arbitrary and capricious.”

4. Burden of proof: challenger must show absence of any facts (known or presumed) that support the law.  (i.e., “must prove the non-existence of constitutional facts.”)

5. Presumption: constitutional. 
5. US v. Carolene Products (1938): ∆ indicted for shipping a milk substitute product prohibited by Federal Filled Milk Act. Issue: Can Congress prohibit interstate shipment of food products deemed injurious to public health? USSC: YES. USSC upholds federal prohibition on filled milk.
 


a. Strong presumption of constitutionality
1. “the existence of facts supporting legislative judgment is to be presumed.”

a. Doesn’t matter whether legislature had these facts before it, or whether it provides these facts to the court. 

2. “whether any state of facts either known or which could reasonably be assumed affords support for it.”


a. i.e., don’t need any facts at all, can make them up.
b. Impossible to fail this test




b. Anything left of Lochner? NO, except Footnote Four
1. Justice Stone’s famous footnote 4
a) :
a. Strict scrutiny: when specific constitutional prohibition & impediments to political redress.
1. Can’t use RB when the disputant is structurally disenfranchised.

2. RB tells disputant that he must go to legislature b/c Court can not resolve conflict. So no deference to legislature when no access to legislature (ex: can’t vote to remove public official)
3. If excluded from political process, then presumption of constitutionality does NOT attach; Court will take a closer look at objected laws.

b. Rational basis: for everything else. 

6. Deference to State Legislatures: Williamson v. Lee Optical (1955): OK law requires optical prescriptions; even to fix glasses or replace frames. ∆ challenged law and won in DC. Special interest legislation? Maybe, but USSC reverses.  Court would need to know a lot about optics to decide if law was reasonable. 
a.  “law need not be in every respect logically consistent with its aims to be constitutional” 
b. Extreme deference: It is for legislatures, not courts, to balance the advantages and disadvantages of econ. legislation 

c. Econ SDP is dead.  Long live SDP

7. Ferguson v. Skrupa (1963): KS law prohibits practice of debt adjusting. P (debt adjuster) challenged law as unconstitutional prohibition of “useful” business. DC: Judg/P. USSC: Judg/REV. Court defers to legislature.  Not within the provenance of the court; “We refuse to sit as a superlegislature.”  P must seek relief in the legislature, not the courts.
a. During Lochner era, court would have struck this law down.

b. Legislative reasons for this law are of no interest to court.


I. Substantive Due Process Revival – Punitive Damages


1. State Farm v. Campbell  (2003): Ins. Co. wrongly withholds payment on claim 

Jury finds bad faith and award punitives. USSC: Punitive damages do NOT serve state interest

a. Kennedy:  grossly excessive awards are an arbitrary deprivation of property w/o DP 

b. Scalia/Thomas (dissent); Ginsburg (dissent): SDP “insusceptible of principled application” Legislatures can cure abuses in punitive damages



2. Kennedy’s Test for Punitive Damages:
a. Degree of reprehensibility (of tortious conduct) 

1. physical harm worse than economic harm 

2. culpability of tort feasor  (compare mens rea) 

b. Disparity between actual and punitive damages 

1. no rigid benchmarks, but 

2. 2-digit multipliers probably unconstitutional 

a. this is econ. policy he is making.

c. Difference between jury award & civil penalty 

1. Punitive damages are not a substitute for crim law 

3. BMW v. Gore (1996): State can only promote interest – can’t punish nationwide behavior.

IV. CONTRACTS CLAUSE (ARTICLE I, SECTION 10, PARAGRAPH 1)

A. Overview of Contracts Clause


1. Text: “No state shall…pass any…law impairing the obligation of contracts”
2. Applies to current contracts:
a. Does NOT apply to: 

1. future contracts. (WATCH FOR THIS ON EXAM).

a. Not used in Lochner; unused in that ERA
2. federal gov’t – but sanctity of contracts was “reverse incorporated” into 5th Amd DP clause.
b. Question Asked: Does law impair the obligation of contracts?



3. Case History



a. Marshall Court: Uses Contracts Clause to uphold Contract Rights

1. Fletcher v. Peck (1810): Corrupt GA legislature sells land–sweetheart deal to land baron; new legislature tries to repeals the sale. USSC: Initial transaction bound by K- can not be annulled
2. Dartmouth College v. Wood (1819): Est. in 1689 by royal charter w/ fixed # of trustees.  NH tries to enlarge Board of Trustees. USSC: Royal charter protected by K clause. NH law violates constitution.



b. Taney Court: Rejects use of Contracts Clause
1. Charles River Bridge v. Warren Bridge (1837): Royal charter gives CRB monopoly on river; Boston charters to make another bridge. USSC: Rejects K Clause claim
a. Doctrine of Inalienability” (“Reserved Powers” Doctrine): “All Ks are made under the backdrop of the common law and public policy” Government changes over time and has the right to amend the law.   
b. Implicit Rule in Contracts: Government can change the playing field at any time.

Idea is that gov’t cannot give up its power to amend the law. Reserved power of government is to govern.
c. Lochner Court: Contracts Clause disfavored (replaced with economic substantive DP).

1. Home Bldg and Loan v Blaisell (1934): Farms being lost, MN passes “mortgage moratorium,” which extends redemption period of existing Ks (postponing sale of property). USSC: Upheld power of legislature to change law and change the provisions of contracts
a. Analysis for determining whether a law “impairs obligations of Ks” : 

1. “harmonizing” test -- balance: public & private interests; look at:

a. severity of impairment.
1. laws affecting K rights and obligations (express/implied terms); OR
2. laws affecting remedies
b. Blaisdell: MN law deferred the period of time to give debtor time to repair debt. Since this law only affects available legal remedies, and not contract rights, USSC says not significant impairment. NO VIOLATION



d. Modern Court/ Current Application of Contracts Clause: 
1. State as a party: US Trust Co.  v. VA (1977): States issues bonds to fund bridge secured by toll revenue. BUT then wanted to use the toll money to buy railroads.  Bondholders pissed –told money would be used to pay bonds. Investors claim their K rights were impaired by state b/c their security is lost (Impairment: affects marketability of bonds). USSC: Invalidates repeal of law that allows Port Authority to buy RRs.  No deference to state b/c they are a party and looking out for own interests – applies heightened scrutiny, like SS.
a. Reserved powers/inalienability: Ordinarily would apply this to allow state to change law – but here, state made a promise not to change the law. 

b. Law changes contract obligations, not just remedies.  

Because state is a party, court applies a version of strict scrutiny.

c. Don’t just defer to legislature, since state has an economic stake – not appropriate when state’s own contractual obligations are rewritten by law  

d. Here, modification neither necessary nor reasonable.

b) ( Note: still apply Exxon test below.  Just use strict scrutiny.
2. Allied Steel v. Spannaus (1978): MN law imposes “pension funding charge” if company leaves.  


a. ENDS: Is there a significant public purpose?



b. MEANS: Is this impairment justified?



c. Probably a preemption case more than K case but 

d. DISSENT (becomes majority opinion): MN law imposed new obligations on employers (did not do away with obligations). Should NOT be a K clause case.  USE SDP where law imposes new obligations. 
e. This basically kills the K clause
3. Threshold Test: Exxon v Eagerton (1983): 

a. Does law being challenged apply to economic conditions generally (and not aimed at K rights, obligations, remedies)?   
b. If YES, then Contracts Clause is completely inapplicable.

1. ex: price control; rent control; pension law (Allied)
 
2. general economic regulations
c. If NO, (and law directed at K obligations), apply new test (applicable to only private parties):
4. Three-prong test: Energy Reserves v Kansas City Power (1983)
a. Substantial impairment of contractual relationship?

1. Look at expectation of parties.

a. Factors to consider

(1) Does the law extinguish contractual rights or merely modify remedies?

(2) Was the contract entered into under a regime of heavy state regulation?

a. If YES, Inalienbility/“Reserved Powers” doctrine more relevant.

(3) Does the law retroactively affect already executed contract terms?
2. Note: Severity of impairment affects degree of scrutiny.

b. Is there a significant and legitimate public purpose served, or merely a private benefit?  (ENDS)
c. Is adjusting the contracting parties’ rights reasonable and appropriate in light of the public purpose? (MEANS)


1. USSC uses very deferential standard if state is not party to K.  

V. 
TAKINGS CLAUSE

A. Overview
1. TEXT (5th Amd): “Nor shall private property be taken for public use, without just compensation”
2. INCORPORATED:  Made applicable to states through the 14th. 

3. Four main issues (and short answers)

a. What economic interest constitutes 5th Amd “property”?  
( look to state law.

b. When is a gov’t action a “taking”? 
( possessory (complete take over property- LO loses all rights) 
( regulatory (restricts ability to use property)
c. What uses may property be taken for? 
( Any public use that legislature determines (not a judicial question).

d. What type/amount of compensation is just; What remedies available? 
( Fair Market Value; Injunction (enjoin action) or damages (equal to just compensation).

4. To violate 5th Amd, requirements (not all Takings are unlawful):
a. Taking has occurred

b. Taking was uncompensated.

 
B. Whether a taking has occurred
1. Step 1. Is there an economic interest involved?  Does it constitute 5th Amd “property”?
a. Constitutional definitions of “property”:

1. Look to natural law(OLDER):

a. US v General Motors (1945): “the group of rights inhering in the citizen’s relation to a physical thing, as the right to possess, use and dispose of it.”  

b. Kaiser-Aetna v US (1979): “the ‘bundle of rights’ that are commonly characterized as property.”

2. Look to state law(NEWER, BETTER):

a. Roth v Board of Regents (1972): “Property interests are not created by the Constitution.  They are created and their dimensions are defined by existing rules or understandings that stem from an independent source such as state law…”
b. 5th Amd suppose to protects indys from state encroachment, but now states defining what property is…

c. ex: Prior to 1965, no condos – states created them.

b. Property can be tangible (e.g., real property, personal property) or intangible (e.g., intellectual property, future interests).
c. Not all economic interests are protected.  NEED reasonable investment-backed expectations (as in Contracts Clause)
1. Test: Look at the backdrop of existing state law at the time property was purchased.
2. Lucas v SC Coastal Council (1992): Guy buys two coastal properties to build, then hurricane hits. Law: SC Beachfront Mgmt Act says no new structures on barrier islands. Law renders guy’s property worthless. States’ reason – need buffer for inland land. USSC: Although complete devaluation is a categorical taking, Lucas’ land may have been value-less when he bought it.   If SC law prohibited creation of nuisances, then SC could have issued injunction preventing development.  Thus, land had no value. Management Act maybe did nothing (already breaking the law)
a. Related principle:  If owner does not have right to a particular use, then no property right has been taken.  
d. After-acquired property (Rights inherent in property):
1. Old Rule: No takings claim where property acquired with use restriction already in place.

a. If acquired before, look at background principles

2. New Rule – Palazollo v. RI (2001): Owner may claim taking by restriction in place if injury first felt after s/he acquires property.
a. ex: Zoning law passed before buying property.  You buy property and apply for the permit and turned down.  You feel the effect them.
2. Step 2.  Is government action a “taking”?

a. Two kinds of taking:
1. Condemnation (ED): state exercises power of eminent domain; formally transferring title of property to state.
a. If owner resists, state commences condemnation suit

b. This is a taking for which state must provide “just compensation.” (see below)
2. “Inverse condemnation”: State exercises its police power to regulate.  State doesn’t offer to pay
a. No transfer of ownership/title.  
b. ex: Use restrictions – zoning – devalue property.  
c. ex: Putting up dam on Columbia River flooded Indian land – no more use allowed.
d. Owner commences suit to enjoin or recover monetary compensation.
e. Holmes (Penn Coal – 1922): Regulation that goes “too far” ought to be treated as condemnation (using ad hoc balancing test a la Lochner era).  
f. Two kinds of “inverse condemnation” takings:

1. Possessory: regulates the users of property.

2. Regulatory: regulates the use of property.
3. Note:  the “character of the government action” is important for determining whether a taking occurs.
b. Step 2a. Define “character of state interference” 
1. Possessory v. Regulatory
c.  Possessory Takings
1. Look at effect on essential attributes of property ownership (bundle of rights):
a. Right of derive profit
b. Right to select uses
c. Right to exclude
2. Loretto v. Tele. Manh. Cable (1982): State of NY passes law requiring LLs to maintain cable for tenants. Lorretto says you are occupying my land and sues.USSC: says this is equivalent to “physical occupation” by 3Ps. No economic impact irrelevant b/c this is per se taking – no balancing. This is taking, but not necessarily unconstitutional. Remanded to determine appropriate compensation.
a. Note: Case illustrates how courts look at character of gov’t action – Permanent unconsented physical occupation is indistinguishable from standard condemnation.  
d. Regulatory Takings
1. Approach – examine the law’s economic impact on the property.

a. Step 1.  If regulation leaves no economically viable use, then it is a categorical taking. 

b. Step 2 Otherwise, courts do Penn Central “ad hoc” balancing of private v. public interests to see if regulation “goes too far.”

2. Step 1 – Determining if categorical taking 
a. How much diminution is allowed?  

1. Agins v. Tiburon (1980): Taking if law “denies an owner economically viable use of his land.”

a. Municpal zoning ordinance which limited use of land did not constitute a taking.  
b. Land still has value for residences.

c. Fundamental rights of ownership remained in tact.

2. Two cases in which ct said no taking where 75% and 87.5% diminution in value.

3. Lucas: 100% is categorical taking.
4. Somewhere b/t 87.5% and 100% is an inverse condemnation.

b. Denominator questions
1. Can NOT fractionate property in regulatory takings so that you get 100% diminution.
a. Can NOT divide uses of property in district components and then say one part has been 100% taken.  Need to look at it in the whole

b. This is why California recognition of condos so important.

2. Penn Central Transportation v NYC (1978):  NY passes law limiting property use – can’t change façade.  P wants to build big and now can’t. P claims this law goes “too far” and that his air part rights have been completely extinguished – there is a 100% loss. USSC: NO! Rejects argument that “air rights” are discrete component to be analyzed separately to see whether fully taken. Can’t fractionate property and analyze them separately.  
3. This also applies to non-real property 
a. E.g., Price control “fully takes” the conceptual difference b/w the market price and the control price.  But can’t treat this seperately.
4. BUT: Can fractionate when state recoginzes taken property as discrete piece of land. 
a. E.g., Dolan/Nolan  - can fractionate easement (possessory taking, not regulatory)
b. E.g., condo complex – state recognizes unit as discrete, alienable, marketable piece of property.
c. “Temporary taking”: 

1. First Anglican Church (1987): City zoned areas as a flood plain and set 500 yr. moratorium on developing. Church wanted to build camp and called this a categorical tasking – land rendered valueless. USSC:  YES! This is a taking.  City can either pay compensation or rescind the offending law: If so, must pay damages for period of temporary taking – this law started out as a permanent restriction; when law was rescinded, it became a “temporary taking.”

a. A temporary taking is a rescinded permanent taking (not a delay due to gov’t regulation)
b. BUT a law that starts out as a temporary measure (even if long period of time) is not a taking at all.  So no such thing as “temporary taking”!

1. e.g., TSPC v TRPA (2002): (building moratorium for 2.5 years in Tahoe) – USSC: NOT taking, since land retains value (or increases) during this time. 

2. Cannot fractionate property into temporal slices and claim that one of these “time slices” was taken for 2.5 years. 

3. Step 2: If not categorical taking whether taking “goes too far”
a. Pennsylvania Coal v. Mahon (1922): Law limits amount of coal that companies can extract so houses don’t sink. P claims they can’t extract 20% of property and has negative impact of property value Court: Holmes uses ad hoc  balancing (“question of degree”) of public and private interests to determine whether regulation “goes too far.”
1. This “balancing test” borrowed from economic substantive due process.

2. gives courts vehicle to interject their own judicial activism, thereby supplementing the economic SDP jurisprudence..

b. Penn Central Transportation v NYC (1978): Historic preservation law limits property uses of historic buildings. P claims air rights taken. Court develops multi-factor test for assessing private interests under “balancing test”:

1. Economic impact on claimant

a. Penn- HIGH: property values high
2. Extent of interference with investment-backed expectations.

a. Penn- Didn’t expect to build when bought
3. Character of government action (possessory versus regulatory 

a. Do this first: If possessory, then per se.

4. Reciprocity/Breadth of Regulatory Impact
a. Penn- They derive some benefit from law and not isolated to Grand Central
THIS TEST ALMOST IMPOSSIBLE TO SATISFY – USSC HAS NEVER FOUND A “PENN CENTRAL TAKING.” 

c. Rehnquist court cuts way back on application of Takings Clause. 

C.
Was the Taking Uncompensated?
1. What type/amount of compensation is just?

a. 5th Amendment does not prohibit the taking of property, only prohibits the uncompensated taking of property.
b. This requirement gives rise to two “ripeness” rules: 

1. Must seek final agency action (seek variance) – denial of use
a. Rationale: Don’t even know if you have a “taking” until you know what uses (if any) gov’t will allow.  So if you don’t know whether gov’t action has gone “too far” until you exhaust administrative remedies.

2. Even if “taking” is proven, must seek compensation.  

a. Typically seek compensation via inverse condemnation proceedings in state court.  

b. Thus, can’t get into federal court on a takings claim until you first sought compensation from a state court. 

1. Then, once case filed in state court, can’t just “bring it over” to federal court.  

2. The only time you can get in federal court is at US Supreme Ct, on appeal from state supreme ct. 

3. “Futility exception” to ripeness requirement – must show:
a. Possessory taking

AND

b. show that state courts refused to provide compensation. 




c. Remedy available for taking of property




1. State can pay just compensation; OR

2. Rescind action causing the taking and pay damages for temp. taking (i.e. rental costs)  

D. Unconstitutional Conditions Doctrine
1. Applies when GOV’T grants a discretionary benefit on condition that recipient relinquishes a constitution right (i.e., no constitutional right to this benefit). 

a. ex: Must consent to breathalyzer to get DL, surrender property to get building permits, promise not to have children
b. Note: something like marriage license is not a discretionary gov’t benefit. 

2. Given only on a condition that surrenders constitutional right.

a. ex:  gov’t gives drivers license only if you obey the rules.

b. If condition that is imposed on receipt of the discretionary benefit is one that does not implicate constitutional rights (e.g., no constitutional right to speed), then must only satisfy minimal rational basis.

c. But if condition is imposed only on condition that you surrender constitutional right (e.g., give you drivers license only if you let gov’t do search and seizure of your body/vehicle, or pre=consent to breathalyzer test – must agree to self-incriminate, thus giving up 5th amd right) 
1. this is unconstitutional conditions problem. 

d. Per Lingell, in Takings Cases, only applies when condition is an exaction. 

3. “Substantial relationship” Test: the condition exacted (i.e. right relinquished) must be substantially related to the purpose of the discretionary benefit.  
Two requirements:

a. Essential nexus b/t condition and state interest (NATURE)
1. i.e.: condition must be “substantially related” to or “substantially advance” the government’s purpose behind regulatory scheme.
b. Degree of connection b/w condition imposed and state interest: Rough proportionality in scope. (EXTENT)
1. ex: requiring developer of 1,000 unit apt to build school probably ok (more kids – need more schools), whereas requiring developer of 4-unit apt to build school not proportional.

4.  Tigard v. Dolan (1994): Woman requests building expansion permit for her business) Condition: Gov’t conditions issuance of permit on condition that she surrender an easement on property – forced easement is possessory taking. 
1. Substantial relationship: Here, there is NO substantial relationship b/t easement that Dolan is required to give up and what she gets 
a. Essential nexus: 
1. Is bike/pedestrian access related to enlarging store?  YES.
b. Degree of connection: 
1. Are bike path/walkway “roughly proportional” (in scope) to the adverse impact on the floodplain and traffic?  
2. PROBLEM #1: easement was not easement to store.  Used by everyone in area, whether or not they were visiting store.
3. PROBLEM #2: City never made any findings whether the area of floodplain that she had to leave untouched was proportional to additional runoff that would be caused by enlarged store.  
5. Lingell v Chevron (2005):  USSC holds that the “substantial relationship” test (heightened scrutiny) should NOT be applied in Takings Cases other than narrow set of cases dealing with exactions (not commercial rent control laws, only unconstitutional conditions)
E. What uses may property be taken for?
1. Public Use Requirement for Eminent Domain?
a. “Public use” synonymous with “public purpose.”

2. Kelo v New London (2005): City redevelopment and property taken for private development.  City offers to pay FMV; woman wants more. P claims city wasn’t taking property for “public use” rather, claims taking for private use – city wanted to develop land for residential, stores, etc.  City claims public use will be new jobs, increased revenue to city.  P argues that “use” must be public, not that city derive some benefit. USSC: Says defining whether development is a “public use” is a legislative determination. Here, could get tax revenue, etc.
VI. MODERN DUE PROCESS – AS APPLIED TO PERSONAL LIBERTIES

A. Due Process Liberty - Overview
 
1. Recall two ways to define “liberty” in 14th :
a. Incorporate from BOR.
b. Independent rights from external sources
1. ex: natural law, other sources outside the constitution.
2. ex: Lochner era – liberty meant “economic rights” (liberty of K)
2. Beginning of personal liberty jurisprudence.
a. Early on, Ct did not look to B/R for definition of “liberty” – 
non-interpretivis;: Lochner-Era: 
1. Meyer v Nebraska (1923)
a. Law against teaching foreign languages

b. USSC says teaching foreign languages is a right “long recognized by the common law.”
2. Pierce v Society of Sisters (1925)



a. Right of non-standardized education

b. “fundamental theory of liberty excludes any power of state to standardize its children” by forcing them to go to public schools.  
c. Not found in Constitution
3. Buck v Bell (1927)
a. Supreme Ct upholds VA law requiring sterilization of mental defectives – “three generations of imbeciles are enough.”  
b. No liberty interest in allowing reproduction.
4. Skinner v Oklahoma  (1942)
a. Forced sterilization of habitual criminals.
b. Supreme Ct invalidates, claiming that Marriage and Procreation are fundamental rights.  





c. Basically an EPC claim –who gets sterilized, who doesn’t
b. Issue: on what basis does Supreme Court decide what counts as “fundamental right”?  
1. Possible methodologies – this is at heart of deciding which rights court deems “fundamental.”
a. Textualism
1. Strict (clause bound), or
2. Broad (non-clause-bound-interpretavism/penumbralism) 
a. trying to get first principles underlying the language. 
b. “penumbra”
b. Originalism
1. Original understanding or 
2. Original intent
c. Dynamism
1. Organic/Evolving Constitution
2. Very similar to broad (non-clause bound) textualism.
d. Non-interpretivism.
1. External sources of meaning. 
c. Griswold v CT (1965): Law prohibits use, sale or prescribing of contraceptives. 
1. Why would state prohibit use of contraceptives?  State offers following reasons:

a. Health and safety- Destructive to human life
1. NO!  hard to defend on this ground.
b. Need for troops- Need Soldiers
1. NO! But this is not reasonable way to do it.

c. Morals (marital fidelity)
1. Does state have an interest in marital fidelity?   Yes, have interest in making sure children are protected. But this law accomplishes just the opposite (thus, fails RB test). NO! NO!
d. Religious values

1. State promoting religious values – violates Establishment Clause.  NO!
2. Interpretevist approach?: 

a. Textualism (broad): Justice Douglas is broad textualist, a “penumbralist”  

1. He looks at enumeration of rights as identifying “broad principles” to find a “right of privacy” that is not mentioned in Constitution.  

b. Degree of specificity/generality

1. Uses high degree of generality.  

2. Search for broad values, “first principles.”

3. E.g., “speech” in 1st Amd includes all forms of communication. 

c. Text of constitution includes protection for:
1. Religious exercise, Speech, Press, Assembly, Petition (1st Amd)
2. Prohibits quartering of soldiers in private homes (3rd Amd)

3. Security of persons, houses, papers and effects (4th)

4. Taking of private property (5th).

5. SO: Common denominator from these specific guarantees: “ZONE OF PRIVACY INTO WHICH GOV’T MAY NOT INTRUDE”
d. So court uses specific provisions within constitution to generalize a “common denominator” penumbral right.  This becomes an umbrella under which other rights follow. 
e. Here, USSC says “zone of privacy” is not limited to physical privacy, BUT also conceptual privacy (gov’t interfering with your life choices):

a. Autonomous control of one’s intellect, taste, etc.

b. Freedom of choice respective one’s choice of marriage, divorce, procreation, contraception, and the education and upbringing of children.

c. Freedom to care for one’s health and person, freedom from bodily restraint and compulsion, freedom to walk, stroll or loaf. 

f. PROBLEM with penumbra approach: Where does protection stop?  What are the boundaries of the “zone of privacy”?

a. Difficult to devise definition of “privacy” that everyone can agree to (e.g., gay marriage – opponents say it’s a societal issue, since affects institution of marriage). 

g. Goldberg Concurrence: Relies on 9th Amd.  

1. But what does 9th really do?  

a. Maybe it gives courts the ability to articulate rights beyond those enumerated in the Constitution.  

b. But it doesn’t tell you how to determine which rights are in versus out. 

2. Goldberg uses 9th to “constitutionalize tradition.”

 3. Goldberg’s effort to use 9th to find additional constitutional rights has gone nowhere!
h. Black’s dissent
1. Rejects penumbralism for very reason that Justice Douglas likes it – b/c it’s adaptive. 

2. Thinks Constitution “evolves” through amendment process in Article 5. 

3. Thinks it’s risky allowing Ct to make these decisions.  

i. In general, tough choice b/t Douglas’ dynamic approach, which is flexible but undemocratic(?)  And Black’s approach – it’s very democratic, but possible also very inefficient.
d. Moore v City of East Cleveland (1977): City zoning ordinance – “single-family homes” limited to only single families (nuclear family). Woman lives with cousin of grandson.

1. Zoning is police power, and can exercise power so long as don’t abridge fundamental right.  If Ms. Moore has fundamental rights to construct living arrangements, then ordinance is unconstitutional.

2. Issue: If “zone of privacy” creates a fundamental right to live together as family, how many degrees of consanguinity is allowed.  

a. This illustrates problem of how difficult it is to determine what counts as fundamental right – drawing the line becomes arbitrary. 

3. Powell’s anticipatory response to criticism of penumbral rights approach:

a. There are “appropriate limits on substantial DP.”  

1. “Careful respect for the teachings of history.”

2. “Recognition of basic values underlying society.”

b. Problem: Difficult to determine either of these. Judges ill-equipped to make these determinations.  This standard provides no objective standards.  Whose “history” and “traditions” are we referring to?  

1. City of E. Cleveland was 95% white; blacks have “history” of having extended families live together.

e. Zabocki v Redhill (1978): Wisconsin denies marriage license to people who are in arrears on child custody payments for non-custodial children from previous marriages

1. Marriage as a fundamental right.  

a. See Loving v VA (1967) – EP case in which court finds right to marry is fundamental.

2. Problem: How do we describe the right at issue?  

a. Is it the right to marry?  NO, WI is not denying the people the right to marry. 

b. Is it the right to re-marry?  NO, again, WI doesn’t deny people this right.

c. Right here is narrower: The right to get re-married if in arrears.  

3. But what is the “fundamental right” involved?  What level of generality?  Options:

a. Very general: right to get married, then WI is denying this.

b. Very specific: the right to remarry with unsupported children from previous marriage?

1. But this is unlikely to be considered a fundamental right, since no “history” of this right!

c. So the greater the degree of specificity you use in defining the right at stake,  less likely to find it’s a fundamental right!
1. ex: gay marriage – are we talking about the right to marriage (fundamental right), or right to marry someone of same sex (not fundamental right)?

2. This is problem, b/c judges insert their subjective values. 

4.  Zablocki Court: finds fundamental right is right to marry, but that law survives SS.

a. BUT really shouldn’t have survived, b/c not closely tailored – state could have just garnished wages.  

d. Gerald H v Michael D (1989): Extramarital affair, have child. Issue: Does biological father have any rights to child?

1. Under CA law, only rights recognized are that of legal parents.

a. Purpose of law was to ensure that every child had an identifiable father (but this is no longer necessary with DNA testing – does Constitution follow the changes?).

2. SDP claim: Legal rights flow from biological relationship
3. Defining right – Interpretivist approach?
a. Originalist
1. “Look to the historic practices of society.”
2. Scalia’s approach to determining right at issue (Famous Footnote 6): “Refer to the most specific level at which a relevant tradition protecting, or denying protection to, the asserted right can be identified.”   (SO THIS IS ORIGINALIST?  OR CAN “TRADITION” BE MORE RECENT “TRADITION?”)
3. Thus, he says right at issue is whether a man in an adulterous affair conceiving an illegitimate child has a right.
4. USSC has rejected Scalia’s approach.
B.
Methodology in SDP Cases
1. Is a fundamental right involved?

2. If so, is it deprived?

a. What degree of interference = deprivation?
b. Marshall: significantly interferes.

3. If so, law is subject to STRICT SCRUTINY.

a. ENDS (“Sufficiently Important State Interest”)


b. MEANS (“Closely Tailored to Serve Ends”)

1. How does this advance state’s compelling interest?



a. Are there less restrictive means available?


b. Are means under/over-inclusive?

4. If not, subject to RB

a. ENDS: legit state interest

b. MEANS: rationally related (no worse than arbitrary). 


C.
Abortion

1. Framing the issue
a. Does a woman have a fundamental right to terminate her pregnancy?





1. Depends on constitutional interpretation

b. When does state regulation of abortion amount to a deprivation of that right? 

1. Note: Not all regulations of abortion trigger SS (even though abortion is a fundamental right), b/c not all regs amount to a deprivation of that right (e.g., requiring that person performing abortion is a doctor).
c. Is the state interest compelling (ENDS)?

1. This depends on whether fetus is considered a person.
d. Is the challenged regulation (MEANS) narrowly tailored to the promote the ENDS? 
1. i.e., can state accomplish interest in another way besides prohibiting abortion.  (if state interest is  protecting fetus’s life, then no other way to accomplish this).

2. Roe v Wade (1973): Texas law prohibits abortion at any time during pregnancy, except to save the life of the mother.
a. Historical practices – 

1. Ancient history – abortion is ok.

2. More recent history – outlaw abortion.

1. Step 1: Is a fundamental right at stake?

a. Major premise: there’s a right of privacy in the form of personal autonomy over family and procreation.

1. Basis: 

a. Interpretivist 

1. Penumbra of BOR; and 

2. Dynamic/Stare Decisus (5th/14th “liberty” has evolved to include family/procreation??).
b. Non-interpretivist

1. 9th Amd

2. Due Process “liberty” 
a. Effects: imposes a distressful life and future.
b. Minor premise: there’s a right of choice (bodily integrity)

c. NOTE: when you find a right, this right is NOT absolute.  Typically, no rights are considered absolute rights, even where Constitution says “Congress shall make no law…” It’s qualified right.

2. Step 2: Has the Right been denied or deprived?

a. Here, this is outright prohibition, so no question about this.

b. Note:  In Casey, USSC announces “undue burdens” test for this step (see below).  

3. Step 3: Select standard of review.

a. Since outright prohibition, we’d apply SS.

4. Step 4: ENDS analysis – Do state interests justify deprivation (i.e. are they compelling?)  Possible interests:

a. Protecting fetal life. NO! Fetus is not a “person” within meaning of the 14th
1. Treating fetus as person is NOT supported by textualist/originalist argument – not in Constitution 
2. Non-interpretivist (Natural Law) doesn’t work either

a. Can’t base on religious beliefs, b/c would violate the establishment clause.

b. No consensus in medical community 

c. Since applying SS, state has B/P – so can’t just “claim” that life has begun.

b. Protecting maternal health:  This is valid, but USSC says only as of beginning of second trimester (I suppose this is when maternal health becomes an issue). 

c. Protecting the “potentiality of human life”:  This is valid.
1. At what point does this become “compelling”?  When fetus can survive outside the womb (viability). Fetus can have independent existence. In Roe, ct defines this as 3rd trimester.  (CONFIRM). 

5. Step 5:  MEANS analysis – Are state regulations narrowly drawn to achieve ends?

a. Protecting maternal health: This would allow state to issue medical regulations.  USSC says allowed as of beginning of 2nd trimester.

b. Protecting potentiality of life: This would allow state to prohibit abortion.  USSC says this would allow regulation prohibiting abortion at beginning of third trimester (except where necessary to protect woman’s life/health).

3. Planned Parenthood v. Casey (1992): Court upholds Roe; right to abortion found in 14th DP liberty.
1. Note: SEE BELOW – THIS IS TEST TO USE FOR ABORTION HYPO ON EXAM!!

2. Step 1: Finding fundamental right to terminate pregnancy.

a. Non-interpretivist: Right to abortion found in 14th DP “liberty.”

1. There is independent source of rights 

2. Serves not merely to “incorporate” BOR.

3. Woman’s right to choose is attribute of “personhood”.  

b. Stare Decisis/Dynamic

1. natural evolution of family/privacy rights.

a. Rehnquist argues that abortion is fundamentally different.

2. rule of law (from Roe) requires continuity.

3. Step 2: Has right been denied or deprived?

a. Court announces Undue Burden test:

1. “Only where the state regulation imposes an undue burden on a woman’s right to decide will it be subject to heightened scrutiny.”

a. If it doesn’t unduly burden someone’s right to choose, we don’t get to SS (use RB).

b. Before Casey, any trivial interference w/ fundamental rights was treated with SS
2. How to determine if “undue burden”: If law has  a “purpose or effect of placing a substantial obstacle in the path of aborting a nonviable fetus.” 

a. Look for a substantial obstacle! 

a. Examples of what constitutes undue burden:

a. limiting facilities/personnel; 
b. spousal notice; (e.g., Penn Abortion Control Act)

c. procedure restrictions 
b. Examples of what does NOT constitute undue burden:

a. refusal to fund, 

b. record keeping, 

c. parental consent (as long as bypass is provided), 

d. viability testing, warning period (as long as not too long) 

c. Borderline: informed choice. 

3. QUESTION: DOES THIS TEST APPLY TO OTHER AREAS OUTSIDE OF ABORTION??  E.G., RIGHT TO DIE?
4. Step 3: If undue burden, apply SS; otherwise, apply RB.

a. Functionally, these tests are basically part of the Undue Burden analysis, so this test really collapses all three inquiries (deprivation, ends, means) into one.  

5. Step 4: ENDS.
a. Court replaces trimester framework with “viability.”
6. Step 5: MEANS.

4. Stenberg v Carhart (2000): NE law bans “partial birth” abortions. Problem w/ statute: prohibits abortion even before viability. USSC: Rejects asserted state interest in “preventing cruelty to partially born children” – b/c ct had previously stated that state has no such interest in pre-viable life.

1. Step 1: Fundamental Right? YES!

2. Step 2: Undue Burden? YES! NE places substantial obstacle in the way of obtaining a legal abortion



3. Step 3: Apply SS



4. Step 4: ENDS - “preventing cruelty to partially born children”. 





a. Compelling? NO! Can’t protect pre-natal life.




5. Step 5: MEANS 

D. 
Sexual Orientation 
1. Importance of Framing the Right at Stake

a. Bowers v Hardwick (1986): GA law forbidding sodomy for both hetero and homo couples, but no prosecution of straight couples;  
1.  Court frames right as: “Whether constitution confers a fundamental right upon homosexuals to engage in sodomy.”

b. Interpretivist methodologies used by Bowers Court in framing right:

1. Clause-bound textualism

a. If narrowly characterized, no fundamental right found
2. Originalism: not recognized as right at time of adoption of 14th.

3. Non-clause-bound textualism (penumbra/1st principles)

a. Can’t be part of privacy b/c no way to distinguish this from other acts (e.g., incest, adultery).

4. Dynamic/organic

a. Existing precedent (family privacy) shouldn’t be extended.

5. Non-interpretivism (natural law)

6. Homo sodomy not “implicit in concept of ordered liberty” or “deeply rooted in Nation’s history or tradition.”

c. Lawrence v Texas (2003): Court recharacterizes right involved:

1. Kennedy characterizes right as:  The “liberty of persons to choose their own intimate person relationships.”

2. Interpretivist methodology

a. Rejects strict construction.

1. Historical record is inconclusive WRT gays.

2. Singling out gays is new phenomenon.

b. Embraces a dynamic, evolving approach

1. DP “liberty” can include things that some people think are immoral.
2. Refers to legal commentators, other state patterns, other nations trends (sparks outrage!), precedent







3. Scalia’s FN 6 (level of specificity) is losing ground

3. ENDS analysis (MANHEIM DIDN’T FRAME THIS AS “ENDS”, BUT NOAM THINKS THIS IS RIGHT): 

a. Although police powers have long been held to include regulating morality, Kennedy doesn’t think this is legit police power (takes issue w/ state-imposed morality). 

b. THIS IS WATERSHED: Laws regulating private morality now on decline (before: morality accepted as basis of laws).  


1. However, laws that protect public sensibilities (e.g., public conduct) or that have secondary societal effects (e.g., crime, drugs) still carry weight with Court 

4. Why not adhere to stare decisis and abide by decision in Bowers (as the ct was in Casey)?

a. Should precedent establishing a right be more enduring than precedent rejecting a right?

b. Kennedy’s factors for overturning precedent:

1. Foundations have been eroded by other cases.

2. Subject to substantial/continuing criticism

3. Failed to induce individual or social reliance.

E. Right to Die
1. Framing analysis - Is there a fundamental right to terminate one’s own life?
a. Right to refuse life-sustaining treatment?

b. Right to physician-assisted suicide?

2. Cruzan v MO Health (1990): Woman in persistent vegetative state. Parents want feeding tubes withdrawn but hospital refuses. P Claims that forced feeding violate right to (1) die and to (2) refuse unwanted medical treatment. USSC upholds law
a. How should SDP right be framed?

1. Ct frames right as right to refuse unwanted treatment (best to frame the issue as narrow as possible) – Different formulations:
a. Rehnquist finds this right using an originalist approach 
1. common law right to refuse unwanted touching – battery)

b. O’Connor finds this right using broad textualism/penum-bralism 
1.  liberty/privacy derived from penumbras includes bodily autonomy. Force-feeding as an invasion of the body in a literal sense
c. Scalia finds this right using clause-bound textualism.
3. Washington v. Glucksberg (1997): Right to die case
a. Whether “protected right”?

1. Framing the “right”.  Several ways right might be framed – from broadest to most narrow

a. Right to define one’s own existence  

1. this too broad

b. Right to die

1. also too broad, from petitioner’s perspective, since history of disallowing suicide.

c. Right of terminally ill person in great pain to end her own life

d. Right to physician assisted suicide (narrow)
1. Rehnquist adopts this most narrow framing 
2. BUT: very narrow – probably not its own right, but a means for carrying out a right

2. Whether this “right” is protected?  Rehnquist holds that this is NOT a protected right. Approach: Modified Originalism

a. Look at practices at adoption of 14th, both illuminated and modified by history and tradition.

b. This is departure from Scalia who wouldn’t look at historical/cultural development.

c. Here, assisted suicide criminalized at common law. 


3. O’Connor Concurrence: Right may be broader (i.e., right of terminally ill person in great pain to end her own life), but 

a. Law is not facially unconstitutional.

b. Law is not unconstitutional in as-applied b/c patient has access to drugs to alleviate pain. 

4. Steven’s Concurrence: Right much broader (like right to dignity, to define one’s own life), but not violated in this as-applied case.

5. Souter Concurrence: Argues for variable level of scrutiny depending on importance of the right. (sliding scale approach).
a. The further from a core textual right, the lesser the showing needs to be (in penumbras, state burden less)
b. Applying RB (since not protected right)
1. Legitimate state ENDS

a. Preservation of human life

b. Integrity of medical profession

c. Protection of vulnerable groups (e.g., elderly, disabled)

d. Avoidance of euthanasia

2. Rational MEANS

a. Banning vs regulating is reasonable (avoids risk of errors other pressures).
4. Vacco v Quill (1997): Right to die in EP context: Claim that unequal treatment b/c people are allowed to be taken off life support, but can’t adminster death-inducing medicine. USSC rejects claim.
1. Since only had to survive RB test, Court says distinction – causation – is rational. Legitimate state interest – preserving life
5. Gonzales v. OR (2005): Law permits physician-assisted suicides w/ safeguards for terminally-ill patients – “death with dignity” Fed AG prohibited use of drugs under the OR statute – any physician who prescribes these drugs would lose license and be prosecuted 

1. Fundamental rights affected?

2. Ninth Circuit: DOJ exceeded delegated power in promulgating regulations. Violated separation of powers.




3. USSC granted certiorari



4. This is a S/P case; not a SDP or fundamental rights case!
----------------------PROCEDURAL DUE PROCESS----------------------
A. 
Overview
1. PDP as it relates to SDP

a. Neither SDP or PDP prohibits State from depriving person of rights, but
1. State must provide adequate procedural safeguards (PDP) before deprivation, AND

2. Adequate reasons before deprivations of rights (SDP). 
2. Purposes of PDP requirement:
a. Guard against mistake & arbitrary state action




b. Provide record for review (ex: hearings)
c. Participation by citizens in the decisions that most affect them promotes virtue and democracy. 
3. Framework
a. Question 1:  Is there a protectible interest (“right”) involved?

1. Rights include:

a. Constitutional liberty (fundamental) rights.

1. Protected by both SDP and PDP.

b. State-law-created liberty rights.
1. ex: the right to reputation. 
2. Protected only by PDP.

a. since these are not considered “fundamental rights”
c.. State-law-created property rights

1. Protected by both SDP (mostly via contracts and takings clauses) and PDP.

2.. These can be through either positive law or by creating a reasonably expectation that an interest will be protected.

d. Thus, PDP protects broader array than SDP. 
2. Example: Board of Regents v. Roth: Guy sues school for not re-hiring him, and not giving him a chance to appear before board (hearing). He is entitled to PDP if he has a protectable DP interest:
a. Any protectible interest?

1. No constitutional right to be rehired (no constitutionally-recognized “property” right in keeping his job) 

2. Likewise, no right found in state law (he was at-will employee; only had 1-year K, which had passed). 

3. Thus, since no recognized interest, he has no PDP claim.
a. Ct holds there’s NO PDP right to governmental regularity.
b. Question 2:  Has the right been deprived? 
1. Must be deliberate denial of adequate procedures. 

a. So negligent deprivation will not give rise to PDP claim!





b. ex: denial of a hearing
2. Must be adequate procedures
a. For constitutional liberty rights
1. The constitution may itself define a procedure (e.g., trial by jury; ex: 6th Amd)
2. Otherwise, the court defines the content of PDP (typically notice, hearing, opportunity to defend, etc.)
b. For state-law-created liberty rights
1. First look to state law itself to see if it created specific procedures.

a. Remedy can be right to sue – e.g., tort of defamation.  
2. Otherwise, court defines content of PDP.
a. Lesser procedures may be “due” for violation of state-based liberty rights. 
c. In general, due process is flexible and calls for such procedural protections as the particular situation demands
d. State must provide a pre-deprivation hearing if feasible, otherwise a post-deprivation remedy.
1. Default rule: Before deprivation occurs (e.g., before property is taken away).

2. Exception to default rule: (post-deprivation ok)
a. impracticability, urgency (e.g., stopped for drunk driving; DL can be lifted on spot)
b. low-ordered state created right.
3. In general, due process is flexible and calls for such procedural protections as the particular situation demands.
c. “Bitter with Sweet” doctrine
1. Premise: 

a. Whether a state liberty or property right is created depends on state law (can be statutory, common law, custom, common usage or practice (including Ks))
b. Where a state law that creates a right contains certain procedures for its protection, those procedures become part of the right itself and define PDP. (PDP requires state procedures it said it would use)

2. Conclusion: 

a. PDP is violated only when state denies the very procedures it promised to provide (what it said it would use).
3. Paul v David (1976): Guy is defamed by police chief, claims defamation occurred without notice (PDP) – no opportunity to protest before reputation damaged. Holding: His “reputation” is NOT a constitutional right, but a state-created right; the state procedure for protecting this right was to sue for tort of defamation; since this procedure has a built-in procedure for protecting reputation and remains intact, no PDP violation. P can take advantage of these procedures.
4. Bishop v Wood (1976):  Permanent cop fired for “poor performance”, only given paper notifying him of reasons for firing, which was the procedure then in place.  P claims that firing w/o hearing violates PDP and property right to job is as a permanent EE of the city. Holding: NOT quite.  Scope of property right was defined by the procedures contained in municipal law. Here, only  procedure was a written statement of the reasons for firing. Since EE received letter, his property rights were fulfilled and no deprivation. SO, NO PDP hearing required.
a. The sweet: states provide substantive rights; 
b. The bitter: states can dictate the contours of those rights.

c. “Bitter with Sweet” doctrine overruled in Cleveland Bd of Educ. v. Loudermill.  

1. NEW RULE:
a. Look to state law for to see if liberty/property right exists.

b. Look to federal (common) law to see if procedures comport with PDP.
2. Thus, Loudermill only overrules to extent of procedures of state law, not substance of state law.
5. AM Mutual v. Sullivan (1999): PA Workers’ Compensation Law provides medical benefits to injured workers, but they do not receive benefits until after worker’s comp insurer appeals. Ps claims that “Utilization Review” denies timely PDP (no benefits until after this proc) and property right arises as soon as employer is found liable (i.e., injury on the job) and payments cannot be withheld until after a hearing. Holding: NO!  State law defines property right as not as right to medical benefits upon finding of liability of ER, but as right to reasonable & necessary treatment - this can only be made after UR!! Right does not arise until after “Utilization Review”  
d. Relationship b/w PDP and SDP

1. SDP: state cannot deprive of fundamental right without adequate justification – only constitutional (fundamental) rights protected
2. PDP: state cannot deprive a right (broader than fundamental; includes state-created rights) without adequate procedures.

3. See examples in notes of when SDP is not violated but PDP is.

a. ex:  Daniels v Williams – prisoner injured due to guard’s negligence; no SDP claim to be free from negligence, but state law gives freedom from negligence – so PDP claim (but state procedure is tort suit, which wasn’t exhausted).

b. Goldberg v. Kelley (1970): 
1. Public assistance NOT protected under SDP (no constitutional right); but
2. State cannot cut off welfare without PDP (not SDP)

a. Once welfare is started, then state can not cut it off.

c. Goss v. Lopez  (1975): 
1. NO SDP right to a free public education; but 

2. YES  PDP right, if created by state law 

a. State educational statutes 

b. compulsory attendance requirement 

d. Michael H. v. Gerald D. (1989) – right of adulterous   fathers to have custody to their biological kids
1. NO state-created right for adulterous fathers to have parental rights in their biological children 
a. CA specifically denies this right.

b. CA didn’t create liberty interest
2. Hence, NO need to provide any PDP hearing, unless: 

a. The right is found in the constitution 

1. As a matter of SDP

e.   SDP – A deprivation can only occur when state takes affirmative states 
to deprive.  Intentional inaction can not be challenged in court as DP claim
1. Castle Rock v. Gonzales (2005):  Police fail to enforce restraining order (RO) against estranged husband, who kills his children  P brings SDP claim that  police inaction “deprived” mother & children of life and liberty interests without due
justification. USCA Holding: NO constitutional duty to protect.  Only intentional action can constitute a deprivation. DP clause provides NO positive rights. Only negative rights

a. Refusal or failure to do something is NEVER actionable as 
DP claim (ex: police protection, public education, safe roads)
b. “Special Relationship” Exception: “When the State by the affirmative exercise of its power so restrains an individual’s liberty that it renders him unable to care for himself” (ex: prison, foster care)

1. State deprives you of your obligation to take care of yourself, so state has an obligation to provide for you.






2.  BUT, absent this special relationship, no 

affirmative duties arise.
c. “Original intent” of 14th and framers supports both conclusions 
d. Confirmed in DeShaney v. Winnebago (there are NO positive SDP rights.)





e. USSC- state has no obligation to provide any protection.






Failure to act is not actionable

f. PDP – Castle Rock v. Gonzales (2005): P brings PDP claim also:  Restraining order created a property right to police protection, which the City deprived without notice & hearing 




1. How does RO create property interest?

a. Possibilities 

1. legislation or 
2. contract or 
3. expectation by custom, usage and practice
b. HERE: expectation based on court order.  RO created a property right to police protection.

1. SO once property right is created, it can’t be taken away w/o DP- procedures (notice & opp. to be heard)

2. Did City deprive of property right before hearing?

1. YES- They never gave her a hearing.

 





BUT 
2. P LOSES b/c court says she DOESN’T have a property right (she has no property right to be taken b/c nothing to begin with)
3. Holding (S.Ct): All she had was a discretionary state benefit. and they do not constitute protectable PDP rights (not a  promise) 

a.  Restraining order did not “mandate” police protection; it remained discretionary with the police department 

b. If it is discretionary rather than mandatory, then it can’t create an expectation that would lead to a property right!  Thus nothing to be deprived of…thus no DP claim.

c. Ct held that this is a matter of state law (whether discretionary or mandatory).

1. SO, every time you don’t get a state benefit you think you are entitled to, you CAN NOT go and sue in federal court.

2. Ct- Only where state promises to provide you a benefit and fails to live up to promise does it have to provide you DP.

d. Message to state: Make all your statutes discretionary –don’t promise anything b/c then NO DP obligations



g. What process is actually due?
1. Nature of hearing: This is flexible and corresponds to nature of the interest that is involved:  
a. Mathews v. Eldridge - balancing of interests. Consider: 

1. Importance of the private interest affected 


a. E.g., going to jail is more serious than losing license 

2. Risk of erroneous deprivation 

a. Would more elaborate procedures guard against mistake? 

3. Countervailing government interests (balanced in terms of describing how elaborate proc. needs to be)

a. E.g., emergency, public health, fiscal

2. Timing of the hearing 

a. Pre-deprivation hearing required where 

1. Important interest involved, and 

2. Practicable to provide it 

3. Note: Most of the time pre-deprivation hearing is required

b. Post-deprivation hearing required where 

1. State needs to act urgently 

a. Losing license for parking ticket vs. reckless driving 

2. Impracticable to provide hearing beforehand 

a. E.g., negligent or unauthorized action by agents 

b. where state officers deprive you of liberty by engaging in unauthorized acts (beating you up).

c. No hearing beforehand due by state. So, hearing req. after the fact.
1. usually state tort suits.

2. ex: Rodney King had SDP action against LAPD but not a PDP action.

a. City could not provide a hearing before cops beat him.

b. Post-deprivation hearing required in this situation 

h. DP in Other Contexts 

1. PDP usually arises in context of agency (executive/ administrative) action 





BUT
2. PDP can also arise in Judicial Context- 

a. Courts must provide PDP (5th, 6th & 7th amendments )
3. PDP can also arrive in Legislative Context –
a. Regularity in passage of legislation- can’t pass laws in the middle of the night, need quorum

b. Ex post facto clause – can’t pass laws after the fact and make criminal what was lawful when done.

c. Legislature can not pass Bills of Attainder laws- singling people out.
--------------------EQUAL PROTECTION CLAUSE-----------------------
A. Overview

1. 14th Prohibits states from denying citizens the EP of the laws

2. Applies to de jure (intentional), NOT de facto (unintentional) discrimination.

a. i.e. different treatment (de jure- under law), NOT different outcomes (de facto). 

b. ex: de jure- two sets of laws for two groups or one law w/ two provision for different classes.


3. Different Classifications of Laws:



a. By behavior- based on what you do: NOT subject to EPC




1. ex: driving faster than 65 mph = ticket.





2. ex: commiting crime = jail




b. By status- based on who you are: SUBJECT to EPC





1. ex: citizen v. alien, sexual orientation, age




c. By trait- based on your characteristics at birth): SUBJECT to EPC





1. ex: skin color, sex, biological characteristics



4. Inclusiveness



a. ex: FAA requires pilots to retire when age 60




1. overinclusive- some over age 60 are good pilots 




2. underinclusive- some under 60 are bad pilots


B. 
Summary of the Test
1. STEP 1: Disparate Impact?  

a. Is there discrimination? Is one group of persons treated differently than others – i.e., disparate impact?
1. If NO, then NO EPC claim. 

b. NOTE: exception to requirement of disparate impact:  facial racial classifications (e.g., Loving v VA) 
1. As long as law discriminates on basis of race, then no disparate impact requirement and EPC triggered.
2. STEP 2: State Action?

a. Does state participate in the decision to discriminate?
b. If NO, then no EPC claim.

c. Private discrimination does not count.
d. Enforcing private bias’ (even without animus) is enough!

1. See Palmore v. Sidoti
e. Step 1 + Step 2 = EPC applies 

1. Then see what level of scrutiny to apply.

3. STEP 3. Suspect Class or EP Fundamental Right?
a. Is discrimination with respect to EP fundamental right?  
1. If Yes ( Apply SS test in Step 5 (skip step 4).
2. If NO ( go to next question

b. Is disparate impact along suspect, almost, or quasi-suspect class lines?
1. If NO ( Apply regular RB test (step 5).
2. If YES ( go to Step 4
4. STEP 4: Requirement of Purpose.  
a. Is the disparate impact intentional?  Has the state (or implementing official) made a class-conscious decision?
b. Factors indicating discriminatory intent: 
1. Does the classification appear on the face of the statute or regulation?  
a. If YES, requirement of purpose automatically satisfied.
2. Does the legislative history (or other objective factors) indicate discriminatory intent (smoking gun)?  
a. Need not be the sole purpose, as long as it’s a motivating factor.
b. If YES, burden shifts to state to show same disparity would result if race not a factor. (MAKE SURE TO DISCUSS IN TEST)
3. Is the statistical disparity so great as to raise an inference or suspicion of intent?
a. If YES, burden shifts to state to plausibly demonstrate how disparity resulted from a non-class-conscious decision. (MAKE SURE TO DISCUSS ON TEST)
b. Burden then shift back to Plaintiff to defeat state’s profferred explanation.
c. P’s burden to show discriminatory motive -- will not be assumed, even in light of known discriminatory impact.
5. STEP 5:  Is classification justified? (i.e. is classification reasonable in light of state objectives?
a. Strict Scrutiny
1. Applies if:
a. laws discriminating against suspect classes AND requirement of purpose satisfied, or
b. EP fundamental right

2. ENDS: State objectives must be compelling.

3. MEANS: Classification must be necessary to accomplish the state objectives.  
b. Intermediate Scrutiny  
1. Applies if:
a. laws discriminating against quasi-suspect classes
1. Sex/gender
2. Illegitimacy
b. Requirement of purpose (step 4) satisfied.
2. ENDS: State objectives must be important.

3. MEANS: Classification must be substantially related to state objectives.
c. “RB with bite”
1. Applies if:
a. “Almost suspect class”
1. Non-marital children
2. Mentally disabled
3. Gays?? (see below)
b. “Almost EP fundamental right”
c.  Complete deprivation
d. Requirement of purpose (step 4) satisfied.
2. ENDS: State objectives must be legitimate

a. as in regular RB.
3. MEANS: Classification must be truly rationally related to state objectives.
4. As compared to regular RB:
a. Don’t just ask “is there any conceivable set of facts.”
b. Burden shifts to state to defend rationality of its choice.
d. Rational Basis 
1. Applies if:
a. Not suspect class or requirement of purpose not satisfied.
1. E.g., Economic regulation
2. E.g., Social regulation.
a. E.g., zoning ordinance, food stamp ordinance.
2. ENDS: State objectives must be legitimate.
a. Ordinarily a matter of legislative discretion, as long as within police powers.
b. Very deferential – presumed legitimacy of ends.
3. MEANS: Classification must be rationally related to state objectives.
a. Very deferential – presumed legitimacy of means.

b. Burden on challenger to show not that state’s stated purpose is illegitimate, but that no conceivable purpose could be legitimate
c. Justice Stevens in FCC v Beech – Court can even apply its own reasons.

d. No requirement for legislative facts supporting the distinction drawn by the law.

e. Any mechanism that is NOT arbitrary/irrational

1. Arbitrary: no better than random.

2. Some classifications might be random (e.g., anyone born in an odd year can’t get license) – this might be ok. Just can’t be worse than random (e.g., anyone under age 10 gets a license).  (THIS SEEMS TO CONFLICT WITH “NO BETTER THAN RANDOM” – IS IT “CAN’T BE WORSE THAN RANDOM?” – i.e., RANDOM IS OK?  I THINK ANSWER IS “NO WORSE THAN RANDOM – THEN FOR “RB WITH BITE, MUST BE BETTER THAN RANDOM – CONFIRM.)
3. Doesn’t have to be a good fit, but at least as good as random.
C.  Closeness of fit (MEANS analysis)
1. Tussman-tenBroek Analysis (venn diagrams with circles for “trait” and “means”)

a. IRRATIONAL :If no overlap, then no members of the burdened class caause the mischeif sought to be avoided by the state.(e.g., only people over 60 or under 14 can become pilots), 

b. RATIONAL.  If some overlap, then some (but not all) members of the burdened cause the mischief (e.g., people between 21 and 60 can become pilots).  Note, though, that there’s still some over and under inclusiveness.

c. PERFECT.  Circles overlap perfectly.  All members of the class (and nobody else) are likely to cause the feared mischief.  

2. In RB, only need rational fit – just some overlap.  

3. In SS, need tighter fit.  

4. Note: imposing burdens (e.g., to equalize de facto discrim) can never be legitimate ENDS.  (see Michael M below). 

D. When Strict Scrutiny Applies
1. Suspect classification

a. Determining what is a “suspect class” – indicia of suspectness

1. History of discrimination based on stereotypes

2. Structural impediments to political power

3. Discrete and insular minority. 

a. Discrete: high visibility of characteristic.

b. Insular: no easy ingress/egress of class
4. Discrimination against class is grossly unfair 

a. Trait frequently bears no relationship to legit ends.

b. No reason to treat that group differently (similarly situated).
b. Recognized suspect classes

1. Race

2. National origin

3. Religion

4. Alienage (see exceptions below)
2.  EP Fundamental rights

a. All SDP fundamental rights.
b. Voting
c. Travel
SUSPECT, QUASI-SUSPECT, ALMOST-SUSPECT & NON-SUSPECT CLASSES

E. Economic Regulation (Non-suspect):
1. Ry Express v. NY (1949):  No adverts on trucks not owned by advertised comp.
a. ENDS: traffic safety/reduce traffic distractions 

1. NOTE: No suspect class involved.
b. MEANS: distinguish b/t delivery vehicles carrying self-advertising versus vehicles carrying others’ advertising.

c. Clearly a poor fit – this is no better than random.  

d. Reexamine ends: suppose ends not just to promote traffic safety, but also to regulate advertising and protect business’ free speech interests??
1. Jackson Concurrence: maybe law was discriminatory to avoid political heat. Better to invalidate on EP grounds than DP grounds
e. Arbitrariness “like beauty in the eye of the beholder” and may depend on unarticulated objectives (ends) that state has.
f. HOLDING: Satisfies RB
2. FCC v Beech (1993): Cable Com Act distinguishes b/w “private cable” and “cable systems.” P claims it’s irrational to discriminate on basis of ownership.  USSC rules that this passes RB test 

a. Case illustrates just how easy it is to pass RB test (see above)

b. NO need for legislative record indicating a legitimate reason for classification –burden on challenger to prove there’s no conceivable legit purpose.  
c. Justice Stevens – ct can even supply its own legit reasons.

F. Racial Classifications (Suspect)
1. Loving v VA (1967): Anti-miscegenation (interracial marriage) statute.
a. STEP 1: Whether there’s disparate impact/discrimination:

1. USSC rejects legal formalism (looks like its equal) argument that law applies equally to whites and to blacks.  

2. New standard is that if law refers to race, then it’s facially discriminatory. 

a. It’s enough that law discriminates on basis of race; need not be one race vis a vis another.
2. Palmore v Sidotti (1984): Judge divests white custodial mother custody b/c of marriage to black man, on basis that social stigma would harm child.

a. STEP 1: Whether there’s disparate impact/discrimination
1. No requirement for class-wide discrimination.  Here, class of one is sufficient.

b. STEP 2: State-action requirement.

1. Court holds that enforcing private bias’ is enough for state action.
a. Here: state judge enforced private bias. Enforcing racism of the community
b. State puts its stamp of approval on a type of racial discrimination
2. No requirement of state animus.

3. Rule: 

a. NOT-Neutral state enforcement of private decisions does not constitute state action (e.g., enforcing trespass laws).

b. YES- Discretionary state enforcement of private action (e.g., child custody). 

4. Compare to Plessy v Ferguson (1896), where ct that upholding “separate but equal” on trains is not enforcing private bias – was supposedly neutral. 
3. Korematsu v US (1944):  All people of Japanese origin must go to internment camps. We are at war with Japanese –afraid of spies on West Coast 
a. Case illustrates importance of degree of scrutiny – RB or SS.

b. Court applies SS.

1. Rationale: “all legal restrictions which curtail the civil rights of a single racial group are immediately suspect.”

2. Strong originalist argument for this: framers of 14th were specifically mindful of race.

3. But Court says survives SS – defers to congressional findings of facts.  
4. Evolution of “Separate But Equal”

a. Plessy v. Ferguson (1896):
1. USSC holds that “separate but equal” involves only social distinctions (de facto discrim), NOT legal distinctions – issues of social inequality are not to be addressed by the court. 

2. Law in Plessy seems to codify precepts of slavery. 

a. Although Court says that no “badge of slavery.”
b. Brown v Tokepa Bd of Education (1954):
1. USSC tries an original intent look at 14th – inconclusive and contradictory.

2. USSC declares there’s new meaning to “equality” --  means more than just superficial equality.

a. Intangible inequality promotes black inferiority.

b. “Separate is inherently unequality” 

MISSED LAST HALF OF 9/29 CLASS ON THIS – GET NOTES!

G. Affirmative Action (Suspect for Race, Quasi-Suspect for Sex)

1. Precursors

a. Slavery

b. Slavery-enforcing decisions (e.g., Dred Scott, treating blacks as property)

c. Early interpretations of EP Clause

1. E.g., Bradley in Civil Rights Cases (1883) – illegal for congress to prohibit private discriminations
d. Plessy v Ferguson – upholding separate by equal

e. De Facto discrimination tolerated

1. State action doctrine

a. private discrim not unconstitutional.

b. state tolerance of private discrimination not unconstitutional 
f. Requirement of purpose

1. discrim effects not unconstitutional

2. discrim purpose difficult to prove.

g. SO ISSUE: the constitution tolerates social bias (private discrim) and substantive inequality (non-purposeful disparate impact) – can legislation remedy this?  Or is legislation “powerless to eradicate social prejudices and racial instincts.”

2. Test – Apply SS (since based on race)

a. Permissible “Compelling ENDS”: 
1. ENDS: remedying own past de jure discrimination, NEED:

a. AA as judicially imposed remedy
b. acknowledged own EP violation

1. contemporaneous findings required.

a. Must be specific to agency and this AA plan.
b. findings that entity had been responsible for de jure discrimination 







2. AA remedy must be coterminous w/ violation

a. ex: AA for public works Ks must be tied to violation of that type, not generally

b. Plan has to look like what a court ordered plan would look like (like means analysis)
c. Generally, cannot rectify other’s past de jure discrim 

1. Possibly if lesser unit of gov’t (e.g., state can correct discrimination by one of its admin agencies).    

d. MEANS: 

1. Time limitations: remedy must cease when constitutional violation is cured 
a. i.e., when no longer “lingering effects.”

2. Scope limitations: AA remedy must be coterminous with EP violation – e.g., AA for public works Ks must be tied to violation of that type, not generally.  

2. ENDS: state was passive participant in de facto discrim.

a. This exception was carved out in Croson
b. State must have done more than merely tolerate private discrimination.
c. Not clear how far short of “state action” that this can be.  
d. Also requires detailed findings.  
3. ENDS: educational diversity, 

a. Need genuine pedagogical need.  

b. MEANS requirement -- must consider: 

1. necessity for particular relief

a. quotas never necessary

b. efficacy of alternative relief.

a. Race-neutral means must be unavailing.

c. duration

d. impact on innocent 3d parties

a. frustrated expectation vs. layoff.

b. NOTE: Remedying any de facto discrimination is NOT a compelling end.  Exceptions:

1.  state was passive participant in de facto discrim (see above)

a. does more than merely tolerate private discrimination
2. Congress’ remedial power under §5. – no longer applied, under Adarand. Congress can NOT undo private discrimination by AA
3. However, state can take preventative measure: e.g., states can prohibit discrim in the first place, since this does not treat people differently. 

c. Richmond v. J.A. Croson: City construction K set-aside (30% must go to minority biz enterprises - City is 50% black, but only 0.67% of prime Ks go to MBEs.
1. Level of scrutiny to apply to AA claims:

a. Despite arguments to contrary (see notes – e.g., indicia of suspectness?), USSC says that laws that disadvantage or discriminate against whites subject to Strict Scrutiny.

2. MEANS: Even with compelling ends, state must use narrowest means available and must show race-neutral means are unavailable






a. Quotas are NEVER necessary

d. Adarand: Congressional AA programs also subject to SS. (can’t use §5 as loophole on this).
e. Grutter v Bollinger (2003): UMich enrollment. 

1. ENDS: School looking for successful students and education experience through diverse student body.

a. USSC defers to UM’s judgment that diversity yields educational benefits.
2. MEANS: Race-conscious factors in admissions criteria

a. Need “narrow tailoring”

1. NO quotas, 

2. race can be used as a “plus”  but must be part of holistic assessment (one of many factors)
a. No “automatic” enrollment based on race
H. Gender Classifications (Quasi-suspect)
1. Prior to 1970s, gender classifications were generally upheld against EP challenges using RB review.

2. Long history of laws treating women as second-hand citizens, paternalism.

3. Major shift: Reed v Reed (1971)
a. Court strikes down state law giving men a preference over women as administrators of estates.

b. Court rejected state’s proferred ENDS (avoiding disputes, limiting the workload of probate courts)

1. says these are “the very kind of arbitrary legislative choice forbidden by the EP clause”

c. Court uses language of rationality, but really applies a more searching standard. 

4. Frontiero v Richardson (1973): Females in military must prove husbands are dependents; wives presumed to be dependent.
a. USSC articulates “indicia of suspectness” for “invidious discrim”

1. History of discrimination based on stereotypes

2. Structural impediments to political power

3. Discrete and insular minority. 

a. Discrete: high visibility of characteristic.

b. Insular: no easy ingress/egress.

4. Similarly situated -- Discrimination against class is grossly unfair 

a. Trait frequently bears no relationship to legit ends. 

5. Craig v Boren (1976): OK statute with different ages for men and women to drink beer of certain alcoholic content.  Bar owner sues on behalf of patrons.
a. Court articulates intermediate standard of review for gender discrim
1. Rationale: as opposed to race, which is NEVER a legit factor in gov’t decisionmaking, gender is SOMETIMES legitimate, based on physiological differences b/w men and women.

b. Intermediate Scrutiny Test
1. ENDS: important govt’l objectives 

2. MEANS: substantially related to achievement of ENDS.

c. Application of test: unconstitutional 
1. ENDS: highway safety – this would pass the test.

2. MEANS: NO GOOD – law is way too overinclusive – 98% of males do not drink and drive; basing law on sex is NOT substantially related to highway safety objectives.

d. Note: could cure law by either removing the disability or extending to everyone (e.g., all 18-20 yo’s can drink beer; or no 18-20 yo’s can drink beer)

1. Since doesn’t discriminate against suspect class, subject to RB review and will survive.

6. Michael M. v Sup. Ct (1981): P has sex w/ girlfriend, both under 18.  In CA, statutory rape statute only covers men.

a. Application of intermediate scrutiny.

1. Asserted ENDS: 

a. health and welfare of women (preventing teen pregnancy)

1. probably important 
2. MEANS: 
a. criminalize conduct that leads to pregnancy – but only to one party – men)

1. This is vastly underinclusive, since doesn’t include woman 
2. overinclusive –many have sex w/o getting pregnant

3.  BUT, USSC upholds law (really applies a standard closer to RB than intermediate scrutiny). 

a. NOTE: even though the law may also have been enacted for “an alleged illicit legislative motive” of protecting the virtue and chastity of young women, the ct held this could not be used to strike down this otherwise constitutional law).

4. NOTE:  ENDS could not be to equalize the burdens associated with pregnancy

a. This would be excellent fit – but imposing burdens is per-se illegit as state objective.
7. Rostker v Goldberg (1981): Statute says only men eligible for draft.
a. Applying intermediate level scrutiny (but more deference to Congress when matter of national security at stake)
1. Are ENDS important?


a. Raise and support armies; military preparedness
b. YES!
2. Are MEANS substantially related to ends?

a. Conscription of men, not women.

b. If Ends are for male-only combat troops (per Congressional statute), then this is perfect fit. 

1. BUT EP problems:

a. troops not solely combat

b. exclusion of women from combat itself violates EP.

c. If ENDS are to minimize opposition to war and draft, then good fit. 

1. But a purpose of EP is to equalize the burdens – spreading the burdens makes the political process a more effective means for preventing gov’tal abuse. 

8. US v Virginia (1996):  All-male Virginia Military Academy enrollement
a. Court finds there is poor fit b/w asserted ENDS (prepare citizen soldiers) and MEANS (prevent women b/c rigorous training is unsuitable to them). 
1. 1st time around, Court said state just had to create a similar school.
2. 2nd time, Court found school for women was inferior – VMI had to allow men.
9. Nguyen v INS (2001): Non-marital child born outside US a citizen if mother (only) a citizen, but not if father (only).
a. USSC upholds law 
b. Intermediate Scrutiny
1. ENDS: (1) assuring biological relationship- allegiance to US; (2) assuring parental bonding- allegiance to US
2. MEANS: distinguish b/t mother/father 
a. Held ok for ENDS #1, b/c mothers and fathers are not similarly situated when comes to qn of biological relationship.  
1. You know who your mother is, but might not know who father is.
b. Held ok for ENDS #2, b/c children tend to bond more with custodial mother than father.  

I. Alienage (Suspect, with Exceptions)
1. Types of alienage
a. National origin (not really alienage; but like race so SS)

1. E.g., law regarding people of Japanese ancestry.

b. Lawfully admitted aliens

c. Illegal (undocumented) aliens



2. EPC Protects – “any person within a state’s jurisdiction”




a. EPC applicable to  all aliens, whether legal or illegal
3. National origin

a. This is traditional suspect class – SS
4. LAWFULLY ADMITTED (RESIDENT) ALIENS
a. Most indicia of suspectness satisfied, but exclusion from political process is permissible.

b. Different standards of review depending on who is discriminating:

1. Federal Gov’t
a. Congress: Apply RB 

1. covered by Plenary Powers doctrine.

b. Executive agency: Apply SS.
2. State Gov’t- NO power over immigration
a. If Political/Policy functions: Apply RB.
b. If Administrative & Economic: Apply SS.
c. Otherwise put: 
1. Aliens are suspect class, so apply SS
2. Exceptions: 
a. Political function – apply RB.
b. Federal gov’t – apply RB
1. Except if federal agency (then apply SS again).
5. Graham v Richardson (1971):  State discrimination against lawfully admitted aliens – prohibited from state welfare program if haven’t live in US for 15 years.
a. Welfare classification
1. citizens/long-term resident aliens (benefited)
2. short-term resident aliens (burdened)
b. ENDS: conservation of state’s limited fiscal resources
1. Is this compelling?
a. Under SS ( fails.
b. Note: under RB and intermediate scrutiny, this would be pass test.
c. MEANS
1. Note: Aliens are not undeserving of state’s largess, b/c they are members of the economic community (pay taxes, etc.)
2. However, aliens are not members of political community, so laws restricting political access ok.
6. Examples of other state laws that have failed under SS for resident  
a. Excluding aliens from civil service – Sugarman v. Dougall, 1973
b. Excluding aliens from law practice – In re Griffiths, 1973
c. Excluding aliens from engineering license – Examining Brd, 1976
d. Excluding aliens from state higher-educations aid – Nyquist, 1977 
7. Bernal v Fainter (1984): Aliens ineligible to become notaries public in Texas
a. ENDS: Compelling state interest?
1. Assure sanctity of official documents.
a. Court accepts this as valid.
b. MEANS: Least restrictive means?
2. FAILS.  USSC says class (aliens) is underinclusive – aliens are by no means the only people who don’t know Texas law.
8. Political Function Doctrine (Exception to SS for legal aliens): 
a. Refers to jobs for which aliens not suited – those that are “intimately related to the process of democratic self-government.”
1. From Foley v. Connelie (1978): police force limited to US citizens. Allowing non-citizens to do this would give them access to political functions of community.
2. This is exception to SS!  Apply RB.

3. Applies to:
a. Direct political participation (voting, serving office) &
b. Important non-elective exec, legislative, and judicial positions that formulate execute or review public policy

1. Note: only applies to state jobs, but not all state jobs have policy making role

4. 2-part Test to Determine if Political Function (from Cabell v Chavez-Salido, 1982)
a. Specificity of classification must be very narrowly tailored.

b. Elective position or policy function.


1. If elements met, RB applies
5. Examples:
a. Police officer (Foley case) --  satisfy test b/c they exercise “very high degree of judgment and discretion.”
b. School teachers (Ambach case) – satisfy test b/c instrumental to the inculcation of civic virtue and citizen values.
9. UNDOCUMENTED ALIENS
a. EP Clause applies, but not a suspect class 
1. See below, they’re an “almost suspect” class.
b. Federal Action

1. Cts apply very deferential RB test.
c. State Action – “RB with Bite”

1. Illegal aliens are not a suspect class, but their status is not a “constitutional irrelevancy.”
2. RB “with bite” - from Plyler v Doe
3. 3 things come together to raise level of scrutiny from standard RB.
a. Discrimination against an “almost” suspect class
1. Illegal immigrants in this category.
b. “Almost” EP fundamental right.
1. Plyer – right to education (not fundamental right for EP purposes, but fundamental role – important!
c. Burden imposed is total deprivation.
4. Higher scrutiny – “with bite”
a. Two main differences with regular RB:
       1. Don’t just ask “is there any conceivable set of facts.”
       2. Burden shifts to state to defend rationality of its choice
d. Plyler v Doe (1982):  Children of undocumented aliens denied public education.
1. ENDS: conservation of resources
a. this survives “RB with bite”
2. MEANS: USSC says this is worse than arbitrary
a. excluding kids from schools (relegating members of work force to illiteracy) is hardly in state’s economic interest.
e. Immigration issues
1. States have ZERO power over undocumented aliens – this falls under Congress’ plenary power over immigration (preclusion and preemption).
J. Non-Marital Children: Bastards (Quasi-suspect)

1. Considered “quasi-suspect” class: Intermediate scrutiny
2. Some of indicia of suspectness met, but not all.

a. Immutable trait?  

1. Insular (no ingress/egress) – Yes.

2. Discrete (obvious) – No!

b. History of discrim? Yes.

c. Impediments to political process?  Somewhat true (not much legislation benefiting bastards).

d. Gross unfairness to treat differently?

1. penalizing child is ineffectual and unjust way to enforce morality.

2. but SOMETIMES the question of paternity is material to some state purpose (e.g., inheritance)

a. thus, non-marital children might be dissimilarly situated.

3. Laws invalidated

a. Statutes denying wrongful death cases to bastards
b. Denial of welfare.
c. Exemption from parental support.
d. Denial of intestate inheritance.
e. Disability benefits denied unless dependency (at time of disability) could be established.
4. Laws upheld (important state interest met)
a. Survivor’s benefits payable to non-marital children only where paternity and dependency established.
b. Paternal inheritance limited to children legitimated during father’s lifetime.
1. ENDS: avoidance of fraud.
2. MEANS: must be legitimated during lifetime.
a. this is close enough – harder to detect fraud if child wasn’t legitimated.
K. Developmentally Disabled (Almost Suspect)
1. Considered “almost suspect” class (Cleburne).
a. Note: ct says discinclined to create new suspect classes.
2. Indicia of suspectness (from Cleburne)
a. Immutable trait?  Yes.
b. Political powerlessness?  

1. Ct in Cleburne says no (b/c of pro-retard legislation), but this is bullshit . 


c. History of discrim?  Yes.
d. Discrimination against class is grossly unfair?  No, there are real differences b/t this group and others which would justify treating them differently. 
3. City of Cleburne (1985): Group home for “mentally retarded” must obtain special use permit; not required for others (retirement homes, etc.). City denied permit.
a. Court applies “Rational Basis with Bite” test
1. “Legit” ENDS advanced by city
a. opposition by neighbors and elderly (frighten easily)
1. no good – not a legit interest to enforce bias

b. harassment by neighboring schools.
1. no good – not a legit interest to enforce bias
c. Public safety (500 yr plain) –accepted!
d. City liability for residents’ action – accepted!
e. Density – accepted!
2. MEANS.
a. Developmentally disabled no less capable of coping with floods than residents of nursing homes, hospitals, etc.
1. Thus, this does not rationally promote state’s interest.
b. Developmentally disabled no more likely to create municipal liability than frat brothers.
c. Density is not a concern with respect to other multi-person living.
3. Note: none of these are worse than random – would ordinarily survive RB; thus, this is the “RB with bite” in action.
4. Why “RB with bite”?
a. Almost-suspect class (meet many, but not all, indicia of suspectness)
b. Almost-fundamental right – choosing living arrangements (housing).
c. Degree of interference is complete denial, not simply unequal allocation. 
d. thus, burden shifts to state to show rationality of particular classifications – must be better than random.
L. Sexual Orientation (No Determination of Suspectness)

1. Romer v Evans (1996): CO Amd 2 repeals local anti-bias ordinances that protects GLBTS; AND prohibits reenactment of these ordinances
a. States have power to enact anti-discrimination legislation, but they need not use it – failure to enact such legislation does not violate EP.
1. Thus, a state’s return to status quo ante does not violate EP.

b. However, here state went beyond repeal – prevented reenactment. 
1. Thus, for one group (non-gays), can get anti-discrim law passed.
2. For other group (gays), no access to these political sources of relief.
c. Creation of differential access to political relief ordinarily not a problem (apply RB).  
1. But where on suspect lines, apply SS.
a. e.g., CA Prop 1 – prevents reenactment of fair housng law for racial minorities.
d. Here, USSC does not rule on whether gays are suspect class – says law FAILS RB.
1.  In reality, ct appears to apply “RB with bite.”
a. ENDS: Conserve state resources – this is legit.
b. MEANS: gays must resort to higher level for protection from discrimination (need constitutional amendment) 
1. Arbitrary fit – ordinarily this would survive RB (since as good as random)  ( but court says no good.
2. Court begins to examine the real reasons for law, not conjectural reason – this is key distinction of “RB with bite.”
M. 
Requirement of Purpose

1. Test arose in Washington v Davis (1976): Test 21 used by DC to determine if you would be a good cop. Whites applicants passed at a much higher rates than Blacks.  Blacks failed 4X as often P claims use of Test 21 for hiring violates EP 
a. ENDS: Competent Police Force 
b. MEANS: Intelligence Test (pass/fail Test 21) 
c. Scrutiny depends on characterization of discrimination (race v. intelligence)
d. USSC: No violation.  Unequal outcomes is not unconstitutional.  Need a racially discriminatory purpose to justify invalidation.  Test has a reasonable relation to the need for competent officers.  Also, ∆ made 

affirmative efforts to recruit black officers, indicating lack of intent to discriminate.


1. ONLY intentional discrimination by gov’t actors is prohibited


a. To prove intent:

1. facially class/race/sex conscious aspect written into law

2. other indicators of intent (memos, legislative history) – smoking gun




3. Gross statistical disparity v. one class





a. Only prove PF case

b. Burden shifts to gov’t to show race-neutral reason for disparate impact




c. Burden back on P to disprove
2. Arlington Heights v. MHDC (1977): refusal to zone
a. Intent to discriminate need not be sole purpose; just must be a motivating factor.  
b. If race/sex is only one factor, state has opportunity to show that it was not dispositive.  
1. So state can come back and show that same results would have occurred even without the race/sex-based classification (e.g., if had classified based on wealth).
a. i.e., we could have discriminated solely based on wealth (since wealth not a suspect class), and would have achieved the same result. 

3. Personnel Admin. v. Feeney (1979): MA veterans benefits go 98% to men – but this is b/c women not allowed to serve in combat, based on federal law.
a. Ct “fractionates” the EP analysis – one unit of gov’t not responsible for other unit’s discrimination (MA not responsible for fed. gov’t’s discrim).

1. Must see if this particular actor intended to discriminate against the suspect class.

b. If multi-actor discrimination, each actor only responsible for own discrimination (even if aware of disparate impact). 

1. E.g., private bias (housing patterns) ( unequal school funding ( unequal educational opportunities ( racially disparate admissions results at state colleges.

a. Could end up with an all-white school that is a result of events which individually are not in violation of the EPC

2. Action must be because of and not in spite of race/sex.

a. e.g., must be because of  race that there’s unequal school funding or racially disparate admissions, not in spite of race.
b. e.g., because of race, there’s at-large voting system (which benefits race); not in spite of race, there’s an at-large system.  

4. Rogers v. Lodge (1982): Gross Statistical Disparity which raises inference of discrimination: At-large voting system in majority black county has always produced all-white County Board. P claims at-large voting schemes operate (as a logical matter) to disadvantage electoral minorities creating vote dilution
a. Electoral minorities are not per se suspect classes 
b. Mere disparate effect on racial minorities insufficient
1. see Mobile v. Bolden (1980) - must prove that the system was  "conceived or operated as purposeful devices to further racial discrimination by minimizing, cancelling out or diluting the voting strength of racial elements of voters” 
c. BUT,  if coupled with intent to achieve that disparate outcome, then B/P satisfied.

d. USSC: County chose this scheme specifically b/c of its racial discriminatory result. This scheme purposefully operated to harm blacks

EQUAL PROTECTION CLAUSE FUNDAMENTAL RIGHTS
N. 
In General

1. How discrimination occurs with EP fundamental rights
a. A class of people denied right.
1. Note: if everyone denied (not just one class), then not an EP problem – but could be a SDP problem.
a. e.g., everyone in Culver City is denied right to vote.
b. Unequal allocation of the right.
1. I.e., some people get more of it than others do.
2. E.g., some people’s vote counts more than others.
c. Burden on exercise of right produces disparate impact in enjoyment.
1. Right can be exercised, but at a price not everyone can enjoy.
a. E.g., charge admission for school.
b. E.g., poll tax.
c. E.g., literacy test (according to flow chart, these don’t violate EP clause, but Congress has prohibited them).  
2. How to find EP fundamental right.
a. SDP fund rights automatically fundamental rights for EP purpose. 
1. E.g., right to marry, procreate.
2. Why would you bring EP claim rather than SDP claim? Don’t need deprivation of the right. easier to win (I SUPPOSE THIS MEANS AN UNEQUAL ALLOCATION IS ENOUGH?)
b. Non-SDP fundamental rights can be EP fund rights.
1. Note: Court is marginally more generous with EP that SDP – in SDP, state’s only option is to repeal law; in EP, can equalize burdens (ex: different drinking ages).  With SDP, state must repeal the law  
O. 
Voting Rights
1. In general
a. 17th Amd is the only provision in the Constitution that grants an affirmative right to vote.
1. Hard to derive a fundamental right to vote based on constitution 
2. Thus, courts say that right to vote is nevertheless fundamental for EP b/c it is preservative of all other express constitutional rights.  
b. Voting is NOT a fund right for SDP purposes.
c. 17th Amd is the only provision that grants right to vote (for Senators) – other amendments just say if you grant right to vote, can’t limit based on sex, age, race, etc.
2. Voting issues
a. Whether you get to vote at all.
1. Class prohibitions (eligibility standards)
2. Conditions/burdens imposed (poll taxes)
b. Vote dilution (weight of vote) – Reynolds v. Sims
c. Access to ballot/political process 
d. Whether your vote gets counted (Bush v Gore.)
3. Vote Dilution
a. Malapportionment (some votes have more strength than others)
1. Reynolds v Sims (1964): Lines were drawn so that each county had one state senator.  Result was that 25% of votes ended up electing 50% of legislature – so some voters had 4 times the power.
USSC says voting strength must be equal and gov’t must “make a good-faith effort to achieve precise mathematic equality.”
a. Even small derivations are suspect.  
b. Note: this is different than US Senate, since constitution specifically says each state shall have two senators.
b. Racial Gerrymandering (dilution of minority voting strength)
1. Two ways to dilute minority voting strength
a. Crack: distribute minority votes among districts so they are minority in each district.
1. ex: distribute Black voters so that Blacks are a minority in each district
b. Pack: concentrate minority voters so as to produce minimum number of “majority minority” districts.

1. giving the minimum # of districts to minorities


2. Only works if Blacks only vote for Blacks and Whites only vote for whites

2. NOT unconstitutional to draw district lines based on:
a. geography (valleys, mountains), 
b. economic interests (e.g., don’t mix urban and rural)
c. political subdivisions, 
d. incumbency etc.  
3. BUT unconstitutional to draw district lines based on race so as to dilute or enhance voting strength.
a. Only requirement: P has burden show intent to discriminate through:
1. Direct evidence
a. E.g., Miller  - pressure from DOJ to draw third racial district.
2. Indirect/circumstantial evidence (e.g., weird district shapes; even if purpose was proportional representation)
c. NOTE: Awareness of racial impact is not enough – must be intent.
b. Irrelevant whether:
1. There is actual disparate impact (i.e., vote dilution)– enough that race is used as determinant.
a. E.g., Miller – 3 black districts is roughly proportion to population.
2. Same result can be explained along non-race lines 
a. i.e., state can’t “sanitize” by saying same outcome would have happened using non-racial factors
3. DOJ approves lines pursuant to Voting Rights Act. 
4. If find Racial Gerrymandering, apply SS

a. Affirmative Action principles apply.
b. Can survive SS:
1. E.g., if curing own entity’s past de jure discrimination
c. Congress can’t use 15th Amd powers to create substantively equal black voting power (e.g., VRA can’t do this)
d. Congress may NOT authorize states to talk action to violate the EPC

4. Access to Ballot
a. What triggers SS:
1. User fees
a. Harper v. Va (1966):  $1.50 poll tax, but not barred by 24th, b/c this was state election.
1. Step 1: Does burden fall along suspect class lines?

a. This also fell along racial lines, but needed to prove intent (e.g., record showing intended to prevent blacks from voting).
2. Held: state can’t impose user fees on EP fundamental right to vote without surviving SS.
2. Durational residency requirements
a. Dunn v. Blumstein (1972): Residency requirement for right to vote does not survive SS. There is a state interest (knowledge of candidates), but impeaches fund. right.
1. If goal is to assure voter knowledge/familiarity – MEANS no good: both over and under inclusive.
2. ENDS to prevent fraud?  
3. Voter eligibility
a. Kramer v Union FSD (1969): School elections limited to property owners and parents/guardians of enrolled children.
1. Compelling ENDS: voter knowledge/familiarity, but 

2. MEANS no good since over and under-inclusive. 
4. Special Purpose Elections.
a. Exception to general rule that can’t carve out special elections rules and limit it to a subclass of residents.
b. Salyer Land Co v. Tulare Water Dist (1973):  Limited voting for water district to property owners w/in district
1. Reynolds/Kramer does NOT apply to gov’t operations that are mainly proprietary.
a. I.e., gov’t isn’t acting in gov’t role – acting in private role (as purveyor of water).
b. Analogous to Market Participant Doctrine.
2. But USSC refused to extend Salyer to tax-supported functions in Hill v Stone (1975).  
5. Right to Run for Office
a. This is EP fundamental right (derives from right to vote)
b. Court has invalidated
1. Durational residency requirement
2. Filing fees.
5. Whether your Vote Gets Counted
a. Bush v Gore (2000): FL certifies Bush wins by 1,784 votes. Gore “contests” certification.  FLSC rejects overvote challenge, but orders manual counting of undervotes to ascertain “intent of voter”
1. Issue: Whether FL Supreme Ct decision enforcing Florida’s contest provisions by ordering manual review of ballots violates EP Clause
2. Holding: the recount mechanisms do NOT satisfy the minimum requirement of non-arbitrary treatment of voters to secure the fundamental right [to vote]
a. USSC basically says there is an opportunity for disparate impact, and this is what created the EP violation
b. Unprecedented – a “one time” holding.
P. 
Right to Travel
1. Various meanings of right to travel

a. Right to enter and leave a state
b. Right to equal treatment when visiting
c. Right to change residency (i.e., right to move to another state)
d. Right of foreign travel
2. Right is so important it applies to private actors as well!
a. 13th Amd is only other constitutional restriction on private action. 
3. Right to enter and leave a state
a. Applicable Constitutional Principles: 
1. General Principles of “Union”: there is a fundamental right of a citizen of one state to pass through, or to reside in any other state
a. This is derived from the notion of “union”



b. Not tied to Constitution 

2. Art IV P&I Clause
a. Passenger Cases (1849): no tax on ingress.
b. Crandall v Nevada (1867): no tax on egress
1. This again tied to general principles of union.
3. Dormant Commerce Clause
a. Prohibits states from regulating entry into state.
1.Edwards v CA (1941)
a. Court strikes down state law denying ingress to indigents (don’t have to pay to enter state) at what is now inspection stations.
b. RULE: States may not tax or regulate ingress or egress.

1. Nearly absolute right to enter and leave state

4. Equal treatment while in a state visiting.
a. Relevant Constitutional Principle: Art IV P&I Clause
b. RULE: States may not discriminate against non-residents WRT Art IV fundamental rights.
c. These are different than the “fundamental rights” under DP or EP.
5. Right to change residency (right to move)
a. Applicable Constitutional Principles

1. EP Clause

2. 14th Amd P&I Clause

b. RULE: States may NOT discriminate against their own residents based on length of residency.

1. BUT they can set reasonable residency requirements.

c. Ways states can interfere in-migration:
1. Denial of residency

a. e.g., setting onerous residency requirements





b. This can NOT be done!

2. Unequal allocation of rights of citizenship

a. Some state residents get benefits that others do not.

b. WHAT TRIGGERS SS (CONFIRM):
1. Denial of welfare:  Triggers SS.

           1. State depriving recent residents life necessity
2. NOTE: It’s not the denial of welfare that triggers SS, 

3. Shapiro v Thompson (1969): Although welfare is not a fundamental right on its own, denial constitutes a burden on EP fundamental right to travel, i.e., deters people from traveling. 

4. Here, two system creates two classes, but no suspect class (but discriminates on EP fund right to travel). 

5. State Cannot Limit Benefits to Level Received in Previous State: In Saenz v Roe, Ct strikes down law saying must only entitled to same welfare benefits as other state, but not on EP basis – on 14th P & I basis.  

6. Note: Manheim thinks 14th P&I will eventually render EP analysis unnecessary

a. Does not req. life necessity.
7. Under 14th P&I, state can not discriminate against citizens of own states – i.e., create two classes of citizens.

8. Under Art IV P&I , state can NOT discriminate against citizens of other states with respect to Art IV Fundamental Right and education is not one of these – so states could still keep their residency requirement for tuition subsidies).  

2.  Denial of food stamps:  Triggers SS.

3. Durational residency requirements to get to vote.

c. WHAT TRIGGERS HEIGHTENED SCRUTINY (QUASI-SUSPECT) ( PERMANENT CLASSIFICATION BASED ON DATE OR LENGTH OF RESIDENCY IN STATE.  
d. WHAT TRIGGERS RB ( STATE CAN DISCRIMINATE AGAINST NEW RESIDENTS WRT PORTABLE BENEFITS
1. Education tuition subsidies – remains with you after you leave; unlike medicare, welfare
a. No question state can discriminate against non-residents.

b. State has to determine who is a “bona fide resident” –->  need to look at “intent to remain” as factor.

c. Can use length of residency as  determinant of “intent to remain.”
2. Divorce

3. Imposing a penalty on the right to migrate

a. Taxes: unconstitutional (see Crandall above)

b. Loss of benefits

1. Shapiro (below): denial of welfare ( No good.

2. Food stamps ( no good.

3. Subsidies for tuition ( OK.

a. WHERE DOES THIS BELONG?? HERE, OR IN “UNEQUAL DISTRIBUTION OF BENEFITS”?
c. Physical assaults (e.g., KKK)

1. NOTE: the right of interstate travel is so fundamental that it apples against private actors as well as states.
6. Right to Foreign Travel
a. This is not an EP or P&I issue at all. 

b. To extent there’s a constitutional right to foreign travel, it’s considered a penumbral 1st Amd right and DP “liberty.”

c. “Plenary powers” doctrine – extreme deference to political branches in international affairs.

STATE ACTIONS DOCTRINE

Q. 
Overview

1. Civil Rights cases: only state actions can violate the 14th

2. Three exceptions to SAD requirements

a. 13th Amd prohibition against slavery 

1. private parties can violate constitution 
b. EP Fundamental right to travel 

1. private individuals can violate others rights to travel
c. Private statutes reaching private conduct (ex: fair housing laws).

1. Federal statutes – sources:
a. Commerce Clause

b. §5 of 14th?  SEE BELOW. 

2. State statutes
R. Ways in which state can act
1. As juridical entity – e.g., passing legislation: automatically satisfies SAD.

2. Through individuals –i.e., state is defendant.

a. Satisfies SAD if state officer responsible for constitutional injury.  
1. Possibilities:

a. State is the proximate cause: automatically satisfies SAD.

b. State and private party act together to cause injury.

1. State is necessary facilitator of private action: satisfies SAD.

2. Otherwise, state responsible for own action (SAD fulfilled for this part), but not private actor’s.

c. Private party is the proximate cause

1. Does the state compel the action?

2. Does the state benefit from the action?

3. Does the state authorize the action?

4. Does the state merely enforce neutral policy?

5. The more significant the state involvement, the more likely SAD fulfilled.

3. Through private parties – i.e., private parties are defendants.
a. Sovereign Function Strand 

1. Private party performing public function.

2. Elements: 

a. Private party is performing a public function.

b. The function is traditionally exclusively reserved to state.

1. Jackson v Met Edison (private utility regulated by state terminates electric service for nonpayment before affording hearing) – regulation of private business is not enough – D’s service is not a public function, since state has no obligation to furnish this service.   

3. Examples of what qualifies: 

a. Laws delegating ballot monitoring to political parties (which are private) – Smith v. Allwright
b. Pre-party straw vote limited to whites– Terry v. Adams
c. Marsh v Alabama (1946): Jehova’s witnesses case. Didn’t let them in company town to engage in free speech – private community functioning like a municipality, like a state entity – it’s not enough that it’s officially “privately owned.”

1. “Ownership does not always mean absolute dominion.

2. FOR TEST: LOOK FOR A HYPO LIKE THIS – IT INVOLVES FREE SPEECH (JEHOVA’S WITNESS WANT TO DISTRIBUTE FLYERS) AND STATE ACTION!!

d. “Encouragement” of private discrimination (MANHEIM DOESN’T THINK HOLDS WATER ANYMORE)
1. Reitman v Mulkey (1967) – Ct strikes down Amd to Cal Constitution that forbids legislature from passing laws limiting right of landlords to choose whoever they want: on basis that this “encourages” discrimination.  State action b/c citizens who brought initiative were acting as legislature – state action  
a. Manheim thinks discrimination in creating a 2-tier access to political relief.  
4. What does NOT qualify

a. Ordinarily, when private party or fed gov’t uses state apparatus to implement its private decision: NO State Action.

1. Exception: state is participant in underlying decision that causes injury.  (IS THIS REALLY UNDER “ENDORSEMENT” STRAND?? I BELIEVE SO)
a. E.g.., drug raid, if DEA agents under sheriff’s control.

b. E.g., in Marsh v Alabama, fact that private community used state sheriff to enforce law is not sufficient to satisfy SAD.
b. Endorsement/Delegation Strand 

1. State enforcement of private decisions.

2. Factors:

a. Is the private party exercising power delegated by the state?

b. Does the private party act with state approval or endorsement?

c. Need to look at specific claim being brought and whether state has endorsed that specific private action. 

3. Jackson v Met Edison – State of MI never endorsed Met Edison’s procedures.  

a. If private company decides to charge more to Blacks and MI allows it, the SAD would be triggered
b. Had this been an EP claim (and not a PDP claim), MI would have been a state actor?????
4. Endorsement can occur via judicial decision.

a. Shelley v Kramer (1948): Racially restrictive covenant – Owners agree never to sell to non-Caucasian; guy sells to black, neighbor sues to enforce covenant.
1. State involvement: 

a. State endorsed private agreement by putting its “seal of approval” via judicial decision.  

b. State also delegated zoning decision, since covenants are “quasi-zoning.” 

c. Entanglement Strand 

1. Nexus between state and private action.
2. Look at totality of circumstance
3. Factors (this is a “totality” analysis – look for whether state and private party are intertwined).

a. Is there a symbiotic relationship b/w the private party and the state?

b. Is there a qualitatively significant relationship b/t state/private party.

c. Is the private party merely regulated, enabled or funded by state? 
4. Burton v Wilmington Parking (1961): fulfills SAD.

1. Eagle coffee shop leases from state.  USSC: Shop is a state actor when excluding Black customers
a. Here, there’s symbiotic relationship.
1. Both parties benefit from deal.  

2. State benefited as indirect recipient of discrimination. 

3. Fact that was in public building – gives an impression of state approval.

4. Coffee shop receives public services from state.

5. WPA failed to include non-discrim in Eagle lease.

5. Brentwood Acad v TSSAA (2001): fulfills SAD.

1. TSSAA regulates public and private school in athletic competitions (similar to NCAA, homeowner/condo ass’ns)
a. Factors showing symbiotic relationship

1. Composed of 84% public schools.

2. Officers are public school administrators.

3. Monopoly status (important b/c monopolies tend to exercise regulatory power, not just market participants).

4. Role of athletics in public education.
5. funded by state (by itself not enough)
b. Factors mitigating

1. Private non-profit corporation
2. State imposes taxes on TSSAA.

3. No direct state supervision. 

4. State doesn’t benefit?  (but could argue state doesn’t have to pay salaries to do this work)
c. Private autonomy concerns (TSSAA doesn’t really have autonomy interest, unlike boy scouts)?







1. Cuts against finding state action
FEDERAL CIVIL RIGHTS STATUTES

S. 
Overview
1. Section 5 of 14th: “Congress shall have power to enforce by appropriate legislation the provisions of this article.” 
2. Principal question: Does §5 give congress power to further the purpose, intent, principles, ideals of Amd 14 §1, or just the power to track USSC’s interpretations of §?  QUESTION: SLIDE DISCUSSES ALL CIVIL WAR AMENDMENTS (13, 14 and 15), BUT §5 ONLY IN 14th
a. Coextensive with Section 1 of 14th Amendment:§1 contains “self-executing” rights  (going to ct to enforce rights under EPC, DPC)

1. need to know what §1 means to know if action is constitutional under §5 or not

2. when rights are self-executing, they  do not require any implementing legislation

T. Test For Whether Congress Exceeds § 5 Power (from Boerne):

1. Congruent: How closely §5 legislation tracks §1 itself. 

1. Congress cannot create new rights, but can create new remedies. (e.g., money damages for Constitutional violations that have already occurred.) 

2. Laws that are not congruent create new rights rather than remedy existing ones 
3. Refers to relationship b/t means used and ends to be achieved.

a. Ends must be to remedy or prevent constitutional violation.

b. Means must be designed for this end – not substantive.

1. i.e. means must go no further than “appropriate” to remedial ends.

2. Proportional (to risk of §1 violation occurring): 

1. Congress may act “prophylactically” to prevent imminent § 1 violation. 

2. Laws that are not proportional to threat and scope of j1 violation create new rights rather than prevent violation of existing rights.
U. 
History

1. Civil Rights Cases of 1883: 
a. USSC holds that Congress has no extra §5 powers beyond enforcing prohibitions of §1.

1. But §1 is self-executing, so §5 doesn’t add anything.

2. Civil Rights Era of 60s
a. CRA of 1964

1. 13th can reach private discrimination (no state action required)

2. 14th also applicable to private 

a. At least pursuant to § 5 enforcement powers

V. Other Cases:
1. Boerne v. Flores (1999): Congress passes RFRA (Religious Freedom Restoration Act) to restore pre-Smith standard. USSC strikes down RFRA, which gives a statutory cause of action for religion claims.  Court holds RFRA creates new (statutory) right, not just a remedy and exceeds Congress § 5 power.
a. SO: Congress may NOT use § 5 to further ideals of §1, but only provide supplemental/additional remedies to those that are self-executing under §1 
2. U of Ala v Garrett (2001): Congress passed law (under § 5) to forbid discrimination against disable Americans (ADA Title 1). USSC strikes down law.
a. Discrimination against disabled is permitted in most circumstances under 14th b/c not suspect class.

b. ADA fails Boerne test
1. Not congruent b/c doesn’t track EP
a. Congress is creating new rights.

2. Not proportional b/c risk of violation low.

a. Since very hard to violate EPC under 14th for disabled, b/c it’s RB.

b. But this law prohibits all discrim against disabled people.
c. SO use of §5 power is unconstitutional

3. Tennessee v Lane (2004): ADA Title II prohibits discrimination against qualified individuals by a “public entity.” P claimed discrimination b/c TN state courthouses not accessible.
a. USSC upholds Title II using Boerne test:

1. Constitutional right at stake was DP – fundamental right of access to courts.  NOT an EPC claim
2. Congruence and proportionality met.

3. Problem: Rehnquist does facial analysis in as-applied claim.

a. No such thing as law that is facially constitutional.

----------------FREE SPEECH/1st AMENDMENT------------------------
A.
 Text:
1.  “Congress shall make no law … abridging the freedom of speech, or of the press.”

B.
Historical Ways of Controlling Speech

1. Prior restraints:

a. Licensing laws

b. Printing monopolies

2. Post restraints:

a. Treason/sedition laws

1. E.g., Sedition trials

2. US – truth allowed as defense.

3. Federalists used these laws vigorously to control political debate and lock up opponents.

4. Jefferson pardoned everyone convicted under sedition laws; Sedition Act lapsed.

3. Early cases

a. State Laws: 1st not incorporated until 1925 (Gitlow)

b. Federal laws: 

1. Free speech and press had little substantive content during 19th and 20th centuries

2. Effort to suppress speech resurfaced in WWI and WWII – 
a. e.g., “red scare

C. 
Theories of 1st Amd Interpretation

1. Strict textualism: Absolute rights for speech (Black: only absolutist ever)
a. Doesn’t work: 1st has never been given such an interpretation: language in absolute terms, but we know that speech rights are in fact balanced against state interests.

1. Not all speech is protected.

2. Speech is qualified, not absolute, right – we ask what degree of state interest is sufficient to suppress speech.

2. We never discussed other theories here. 

3. Three broad categories of speech

a. Unprotected speech

1. Obscenity

2. Fighting words

3. Incitement

b. Less protected

1. Adult erotic speech

2. Commercial speech (advertisements)
c. Protected 

D. Framework for Analysis
1.  Is gov’t regulating speech?

a. Is it an expressive or non-expressive activity?

1. If non-expressive, NOT a 1st Amd issue: apply RB review
2. What type of speech is involved?

a. Pure speech (writing, speaking)
1. If so, skip step 3, and go straight to apply SS.

a. reason: any interference is anti-speech

b. Mixed speech/action 

1. ex: leafleting, demonstrating, parades – most common
2. If so, GO TO 3

c. Symbolic speech 
 
1. Must satisfy two elements:


a. Does the speaker intend to communicate?



b. Does the audience understand this is an expressive act?


2. If so, GO TO 3

3. Is regulation anti-speech or non-speech?

a. If regulation depends on “what you are saying,” then this is anti-speech restriction (i.e. content-based)
1. Two different tests two determine this:

a. Where activity is restricted: Apply TPM Test

1. Where is the speech taking place?



a. non public forum – no right of access



b. one’s own property – go to 2



c. traditional public forum – go to 2



d. limited public forum 




1. viewpoint discrimination?





a. If no, SM discrim permitted





b. If yes, skip 2, go to 3


2. Is the regulation content-neutral?

a. If yes, and narrowly tailored to serve significant state interest and leaves open alt. lines of communication, then: satifies 1st Amd.
b. If no, go to 3







3. Does regulation target “secondary effects”? (crime)







a. If yes, see (a) above








b. If no, GO TO STEP 4
b. Where activity is prohibited: Apply 4-part “O’Brien Test”:

1. Does gov’t have power to regulate in this manner? 

2. Does reg. advance an important state interest?


3. Is the interest unrelated to speech suppression?


4. Is incidental effects on speech no greater than nec?
5. If all satisfied (yes), satisfies 1st Amd. 


6. If not all satisfied, GO TO STEP 4

4.  What level of protection to apply (if anti-speech)?

a. Unprotected speech: almost none.

1. Obscenity

2. Fighting words

3. Incitement
4. Note: NO viewpoint discrimination  w/in unprotected class unless its for the same reasons the category is unprotected
b. Lower valued speech: Mid-level

1. Erotic/adult

2. Commercial speech

3. Libel of private persons

c. Fully protected speech: SS.

1. All other speech.

2. Special cases:

a. Prior restraints

b. Forced speech.

SPECIAL CASES: PRIOR RESTRAINTS AND FORCED SPEECH
E. 
Prior Restraints (super-strict scrutiny)

1. Definition: Any government action designed to prevent speech from occurring


a. prohibition occurs before speech is ever made.



b. When you see an injunction, think Prior Restraint

2. Level of scrutiny deserved:


a. If aimed at nonspeech (parade permits) – administrative function




1. OK – Minimal scrutiny – generally constitutional

2. BUT, simply b/c state names some nonspeech reason doesn’t automatically make it constitutional



b. If aimed at content of speech




1. NOT OK – Super Strict Scrutiny


3. Problems with Prior Restraints



a. predictive: determined before speech occurs




1. must predict the speech and its effects 



b. punishment based on rule violation, not speech itself 



c. Any beneficial effect of speech is entirely lost




1. even speech with bad effects may have good effects

4. Near v. MN (1931):  AG of MN sought an injunction under statute to halt publication of newspaper b/c it was a public nuisance (criticized cops). USSC: Injunction vacated. Such prior restraints are only allowed under rare circumstances
5. Near Exceptions – When Prior Restraints are Justified (tied to war, nat’l security):
 
a. when “actual obstruction to the recruiting service…”

b. when announcing the sailing dates of transports


c. the numbers and locations of troops.

6. Watchtower Bible v. Stratton: 

a. USSC: Laws prohibiting door-to-door solicitation (permits) are invalid


1. these are prior restraints (permission to engage in speech)

b. Note: If selling stuff or raising money, permits may be ok – nonexpressive action involved

7. Prohibitions on Prior Restraints do NOT apply to Unprotected Speech


a. Obscenity: obscene magazines can be enjoined.



1. But, must go before judge immediately for obscenity determination

8. NY Times v. United States (1971): Pentagon papers cases. Rand Group leaked confidential military docs to NY Times and WA Post and published.  Gov’t tried to enjoin publication as a “grave and immediate danger to US”. 15 days from publication to USSC decision.

a. 9 different opinions.

1. 6 for – enjoin publication

2. 3 dissent

b. Prior restraint – super strict scrutiny.

c. Reinforced Near v. MN.

1. When the gov’t can meet the burden that lives of american servicemen hang in the balance that prior restraints can be upheld.


E-2.
Forced Speech
1. Definition: Forcing one’s beliefs or thoughts (worse than prohibitions)

a. Official orthodoxy is odious to free government

2. USSC: “If there is any fixed star in our constitutional constellation, it is that no official, high or petty, can prescribe what shall be orthodox in politics, nationalism, religion, or other matters of opinion or force citizens to confess by word or act their faith therein.”

3. Wv v. Barnette (1943): Compulsory flag salute/pledge 
a. Is flag salute and pledge speech? YES!

1. “symbolism is a primitive but effective way of communicating” 

2. applies both to the flag and to the salute 

3. the pledge is more traditional (verbal) speech 

b. Compelling state interest? 

1. Inculcation of civic virtue (patriotism) 

c. Necessary means? 





1. Even if compelling this is not a necessary way.  
a. You can NOT force them.

4. Wooley v. Maynard (1977): Political message on NH license plate (“Live Free of Die”). Some people may not agree

a. BUT this is gov’t speech (gov’t property)



HOWEVER,
b. By forcing people to have it on their car, it forces people to be identified with gov’t and adopt gov’t line.

c. Apply super strict scrutiny to forced speech.

d. USSC: you can cover up slogan.

UNPROTECTED SPEECH (rational basis scrutiny)

F. 
Overview


1. Interpretive Theory: How speech is unprotected
a. Strict textualism:
1. NO distinction among subjects of speech, even if some modes not protected 
b. Originalism: 

1. Framers probably did NOT intend to protect libel, indecency, etc.  
2. Perhaps they intended only to bar “prior restraints” 

3. Scalia fn 6

c. Broad Textualism (penumbralism) & Living Constitution:

 1. Identify core values underlying the 1st Amend protection: 

a. Self-fullfilment / personhood 

1. what makes us unique as humans- ability to discuss
b. Search for truth / marketplace of ideas 





 1. need speech to do this.

c. Self-governance / political marketplace

1. pluralist democracy. People are ultimate sovereign.  Need be able to speak freely to maintain this power


2. Functions of Speech

a. Action (locutionary) – often accompanies speech.
1. The act of speaking (writing, publishing). 

2. All speech includes locutionary acts (physical conduct). 

3. When gov’t regulates locution (loadspeakers in residential neighborhoods at 3am) it might NOT be regulating speech (but regulating the act of speaking) 

a. Lesser First Amendment concern

4. ex: screaming, doesn’t matter what you say, but how you say it. 

b. Expression (illocutionary) expressive part, act expressed by speaking

1. Act performed by speaking (communicative point) 

2. Most speech is expressive (informational) 

3. USSC designed to protect this

4. ex: Valerie Plame is a CIA agent
c. Instrumental (perlocutionary) – unprotected
1. Effect of speech on the listener (response) 

a. Perlocutionary speech can be similar to other conduct 

1. ex: obscenity

2. when humans perceive obscenity, they get aroused- this is an emotional effect, like conduct

3. USSC has called obscenity conduct 

b. Perlocutionary speech can be the “trigger of action” 

1. It can influence the listener so as to disallow any intermediation (bypasses free will of person) 

2. ex: shouting “fire” in a crowded theater 

a. triggers automatic response in listeners & creates hazard.

b. speech is inseparable from response

c. Perlocutionary speech can have an interpellative effect 

1. could cause damage by it utterance

2. ex: “I’m going to kill you” not simply expressive (illocutionary); creates emotional response
2. Instrumental speech can be conduct not speech 

3. ex: Valerie Plame is a CIA agent (this does more than express words- it disrupts a national security apparatus)

d. Functional (performative) speech – unprotected sometimes
1. Acts that perform the action the speech describes 

a. Saying “this is a holdup” means (literally it’s a holdup 

b. “I pronounce you Man & Wife” completes the marriage 

c. This is also conduct, not speech


G. 
Subversion (eliminated: NOT unprotected speech)


1. Definition: Advocacy tending towards lawlessness

2. History – antecedents in law of seditious libel (speech criticizing gov’t)

a.  Espionage Act (1917): Forbad interference with war effort by causing insubordination or fomenting discontent 

b. Schenck v. US (1919): convicted for circulating copies of 13th Amd to conscripts, which had tendency to obstruct recruiting effort
1. USSC: Upheld the Espionage Act b/c of tendency to cause a problem w/ national security
2. Holmes: Question is whether the words are of such a nature as to “create a clear and present danger that they will bring about . . . evils that Congress has right to prevent”

c. Also, Criminal Syndicalism (Anarchy) & Smith Act: Forbad advocating economic or political change (to communism, etc.) through unlawful means 
1. Learned Hand formulation 

a. “whether the gravity of the `evil,’ discounted by its improbab-ility, justifies such invasion of free speech as is necessary to avoid the danger.” (more serious harm, < need to show would occur).



3. Departure from subversion



a. Yates v. US (1957): distinction b/t advocacy of abstract doctrine (preaching communism) & incitement of unlawful action (revolution)

H.
 Incitement


1. Overrules and Replaces Subversion cases

2. Brandenburg v. Ohio (1969): Ku Klux Klan rally (“Give us our state rights.  Freedom for the whites. . .” ) Ohio Criminal Syndicalism Act prevents this…
a. Under subversion test (Hand):  This speech is illegal 

b. USSC: declares Syndicalism Act invalid (Failed to distinguish b/t abstract advocacy and incitement to imminent lawlessness, likely to occur )
1. Elements:

a. Incitement: speech must urging, exhortation, solicitation 

b. Imminence: proximity in both space & time for lawlessness

c. Lawlessness: act exhorted must itself be illegal 
1. ex: marching on Congress is not illegal
d. Likelihood: need not wait for illegal act; but if unlikely to occur, then it is abstract speech that is being punished

2. These criteria treat the speech as part of the action

3. Hard to find any incitement ever!


I. 
Solicitation
1. Definition: If with the purpose of promoting or facilitating the commission of a crime, the perpetrator commands, encourages or requests another person to engage in specific conduct that would constitute such crime or an attempt to commit such crime or would establish his complicity in its commission or attempted commission. 


a. i.e. concrete treat or urging others to commit a crime

b.  Treats speech as instrumental or causing the unlawful action



1. Follows Brandenburg
c. NO need to communicate with the solicited person as long as solicitor’s conduct was designed to effect such communication 


1. Does NOT follow Brandenburg


J. 
Defamation (NOT unprotected speech)


1. Libel (written or permanent) and Slander (everything else) Elements:




a. Publication (to 3Ps) of a  
b. False & Injurious – per se libel if pertains to livelihood, health, sexual cond.
1. Can occur by innuendo (can be false by contextual reference)

2. If members of the community would understand it as false and injurious in context 
c. Statement of fact – must be provably false (not opinions, parodies)
d. “Of and concerning” (colloquium: P doesn’t need to be mentioned statement; but is obvious from context in the relevant community)
e. Plaintiff –clear and convincing standard; truth is absolute defense


2. Different Types of Plaintiffs (from NY Times v. Sullivan)
a. Public Official: government official, elected to office 





1. Less worthy of protection





a. Greater access to self-help (i.e. press conference, articles)

b. Opened themselves up to criticism by running and serving in public capacity





2. Actual Malice Standard (must be proven by P – to inflict injury)






a. ∆ has knowledge the statement is false; OR






b. made with reckless disregard of its truth






c. If satisfied, can be held liable on any matter







1. damages: actual, presumed, punitive






d. If not satisfied, may NOT be held liable






1. Even if all defamation elements satisfied







2. 1st Amd. needs breathing room

b. Public Figure: Non-elected person but prominent somehow




1. Voluntary relinquishment of private status (submit to scrutiny)





2. Same ability to use media access for a reply




3. Actual Malice Standard (must be proven by P)






a. ∆ has knowledge the statement is false; OR






b. made with reckless disregard of its truth






c. If satisfied, can be held liable on any matter







1. damages: actual, presumed, punitive






d. If not satisfied, may NOT be held liable







1. Even if all defamation elements satisfied







2. 1st Amd. needs breathing room



c. Private Figure




1. Joe Schmoe





2. Actual Malice Standard (must be proven by P)






a. ∆ has knowledge the statement is false; OR






b. made with reckless disregard of its truth






c. If satisfied, can be held liable on any matter







1. damages: actual, presumed, punitive






d. If not satisfied, can be held liable







 1. on matters of private concern








a. damages: actual, presumed, punitive







2. on matters of public concern








a. damages: actual damages only

3. Gertz v. Welch (1974): Provable case of libel (per se - statements were related to profession, chastity, or health). TC: Judgment/Gertz. He is a public figure (so need to prove actual malice)
a. Case creates distinction between: 

1. General purpose public figure 

a. general fame or notoriety; like high public official 

b. Sullivan malice standard

2. Limited purpose public figure 

a. if thrust into limelight regarding subject matter of libel

b. NO malice standard needed (treat as private person)
c. Gertz is limited purpose public figure (known for things outside of what Welch’s magazine said about him)

b. USSC: People can’t become involuntary public figures (ex:: part of large publicized accident) Don’t lose status as private person

4. Dun and Bradstreet v. Greenmoss: D&B said false financial statements about Greenmoss. ∆ wants Sullivan Standard


 

a. USSC draws distinction between: 

1. Matters of public vs private concern 

a. Greater 1st Amd interest in promoting robust debate on public issues (less damages) 

b. Greater private interests otherwise  
2. Negligent defamation is NOT actionable for public interest but is for a private matter 

 
K.
Obscenity
1. Categorical Balancing for Obscene Speech 

a. Textualism – protected 

1. All speech is protected!!

b. Originalism – Not protected by states in 1792 

1. Many categories were not protected by states back then

2. Obscene speech was not protected back then

c. Dynamic – Lacks any 1st Amendment value 

1. This speech does not serve any underlying value 

2. Memoirs v. MA (1996): Not obscene unless it is “utterly without redeeming social value”






a. If some value (literary, pol., artistic) then it’s protected
d. Non-interpretivism – universal judgment; ad hoc 

1. federal legislation 

2. state 

3. international 

4. Subjective nature of non-interpretivism:

a.  Stewart in Jacobellis “I know it when I see it”

2. Paris Adult Theatre v. Slaton (1973): Obscenity is action, NOT speech, indistinguishable from conduct – like Brandenberg. Arouses physical emotion   

(perlocutionary or instrumental). The state may prohibit commercial exhibition of “obscene” films for consenting adults.
a. Theories for Exclusion from 1st Amd
1. Correlation between obscenity & lawlessness (v. women)

2. Obscenity is not speech, but action (purpose is to arouse)

3. Its very utterance inflicts injury (interpellative effect)

4. Bottom Line: Fails to serve any underlying 1st Amd. purpose

a. So, it is not protected.

b. BUT, doesn’t tell us how to define obscenity.  Miller does…




c. Note: pornography and obscenity are not synonymous
3. Definition of Obscenity: Miller v. CA (1973): Mailings to unwilling recipients consisting of explicit depictions of sexual activities and organs (obscene matter).

a. Court struck down use of Memoirs v. MA obscenity test b/c the third element, but incorporated the first two elements.

b. 4 Elements to create Obscenity



1. Works that depict or describe sexual conduct 

2. Taken as a whole, appeals to the prurient interest in sex 

a. look at contemporary community standards 

1.  What might be prurient in Nashville may not be not prurient in LA







2. prurient- 






3. Generally a fact question for jury






b. speech as conduct (action)

3. Portray sex in patently offensive way (hard-core) 

a. intercourse (normal or perverted, actual or simulated) 

b. masturbation, excretion, lewd exhibition of genitals

c. injurious utterance
d. community or national standard???
4. Taken as a whole, lacks serious literary, artistic, political, or scientific value

a. objective national standards

b. No 1st Amd. purpose served

4. Jenkins v. GA (1974): GA wanted to sow off its higher moral standards – felt sex scenes in Carnal Knowledge were obscene and wanted to stop distribution of it.  Jury at trial court found it obscene but ∆ argued it was not unconstitutional b/c objective national standards of third, fourth elements. 



a. USSC: Sufficiently entertaining movie.  

1. Remember: fourth element is a national standard.  
2. Juries do not have unrestrained discretion in their determinations.  No prosecutions are permissible unless the materials depict patently offensive “hardcore” sexual conduct.



b. Movie was not obscene. TC was too subjective in determination



5. Child Pornography (Special case of speech)
a. New York v. Ferber (1982): USSC upheld NY law saying that non-obscene child pornography can be banned b/c of the state’s important interest in protecting children from sexual abuse (production)

1.  harm to children was too high

2. Under Ferber standard, Lolita would not have been made.

b. Ashcroft v. Free Speech Coalition (____): Congress passes CPPA which bans images (real or virtual) that appear to, but don’t actually, include children (not about protection of film, but about appearance)


1. ex: New Lolita or American Beauty banned.




2. State interests:
a. Protecting child actors – NO! there are none!

b. Preventing encouragement of pedophilia – NO!

c. Assists in prosecution of real child pornography (hard to tell the difference) – NO!




3. Law is unconstitutional 
c. Reno v. ACLU (1997): CDA prohibits the "knowing" transmission of "obscene or indecent" messages to any recipient under 18 years of age over any comm. line (tv, internet, radio) USSC: CDA violates 1st Amd.  

1. Court applies SS b/c law is content-based and restricts message


2. Compelling interest: protecting children – OK!

3. BUT, CDA swept too broadly (NOT the least restrictive way to promote state interest- suppresses more speech than necessary)
a. In operation, it suppressed speech that adults had const’l right to send and receive  
b. Less restrictive means were available 

1. E.g., filtering software 

2. Giving parents the choice to allow access





4. Government may NOT restrict access to adults




d. Ashcroft v. ACLU (2004): Congress responded with COPA to fix problems w/ CDA – Prohibits online material harmful to minors 

1. Grafts “to minors” on to Miller standard 

a. Trying to expand this category of unprotected speech 

b. Didn’t work: obscene “to minors” isn’t unprotected 

2. Exception: material made unavailable to minors 

a. to address overbreadth problem in Reno 
b. ok, but less restrictive alternative test still applies 

1. filters, school/library restrictions may work better 

c. COPA applies only to web, not other Internet uses 

1. Stevens: community standards test incompatible with the Internet

e. Am. Booksellers v. Hudnut (1985): Indianapolis ordinance barring non-obscene pornography (i.e. protected speech).  Ordinance did not define obscene according to Miller standard, but described it as pornography that depicted women in a demeaning way, as sexual objects, or that take pleasure in pain (rape, torture, inserted objects) – this expands the class unprotected speech.




1. City’s interests in restricting speech
a. Promotes violence against women 

1.  a matter of great state concern

b. Promotes social bias against women 

c. Making of porn exploits women 

2. USSC: 1st Amd. prevents the gov’t from evaluating ideas and regulating based on its content. And this statute expressly regulates speech based on its viewpoint (the message). USSC’s definition of obscenity is NOT based on the point of view of the particular work. 
a. ∆’s approach focuses on the message of the speech and this therefore unconstitutional 

3. (responding to interest 2) If the gov’t could regulate speech based on its effect on people, there would be no free speech.




4. (responding to interest 3) Image of pain is not necessarily pain


L. 
Fighting Words  
1. Definition: Controversial speech that provokes an immediate breach of the peace


a. Speech that may incite a violent response

2. Cantwell v. CT (1940):   Person convicted of breach of the peace for the public playing of a record attacking the religion of two men who threatened the ∆ with physical harm unless he went away.  ∆ left upon being threatened.  State treated this as speech leading up to violence.

a. USSC: reversed conviction b/c this law gives listeners control over speech.

1. Conviction under law not based on content but whether the listener’s agreed or disagreed with message and whether it would cause violence

2. Also known as “the Heckler’s Veto”

3. This type of regulation tends to enforce “orthodoxy” and makes unpopular/countercultural speech subject to prosecution.
3. Chaplinsky v. NH (1942): Street protestor called cop “a God damned racketeer and a damned Fascist” ∆ prosecuted under statute that says: “No person shall address any offensive, derisive or annoying word to any other person …” NH law claims names will hurt others and cause violence 


a. USSC defines fighting words using two concepts: 



1. Injurious utterance (words carrying emotional/interpolative effect)

a. some words cause injury by its utterance

b. some words are more powerful than others (ex: N-word)
2. Certain fighting words are instrumental (act as a trigger of action- action without thinking; act reflexively) 

a. Likely to provoke the average person to retaliation 

b. The words are integrated with the violent response
b. USSC develops Fighting Words Doctrine: It’s a fighting word if the language itself is: 

1. Objectively likely to incite a breach of the peace 

a. analyze under a reasonable listener standard – how the reasonable person would respond to these words

2. However, the injurious utterance theory narrowed 

a. there may be expressive value to epithets

b. little weight given to epithets

c. Note: There is a piece of the Brandenburg test involved.

d. Result: Can suppress some speech, but not too much to chill speech  

M.
Vulgarity 


1. Definition: Speech used to make a dramatic, forceful point



a. similar to fighting words
2. Cohen v. CA (1970): Cohen wore a jacket in a LA courthouse bearing the words “Fuck the Draft”. Convicted a violating a statute that prohibited disturbing the peace by offensive conduct.




a. Theory under which to regulate this profanity speech as unprotected?
 



1. Obscenity – NO. Doesn’t meet Miller or Memoirs Test

2. Fighting words (gross insults, epithets) 

a. not directed to any particular individual

b. not used (or claimed) in this way here 

3. Incitement to violence (imminent lawlessness)

a. doesn’t fall under Brandenburg Test:

b. need imminent incitement to violence not just advocating

4. Injurious utterance 

a. maybe (see above)

b. it is shocking but under Chaplinsky, court not giving much credence here (not really harmful)
SO,

5. Regulating non-expressive component of speech 




a. Ask:

1. Is this speech detached from expression?

2. Is profanity used as an instrument of assault?



b. Here: NO!
1. The whole point of the sign is its content and message, not simply for shock value.

6. Secondary effects as creating atmosphere of antisocial behavior or degradation of morals to the state





a. NO! This doctrine only works in one place






1. Adult speech with sexual content.







2. i.e. 1st Amd. zoning of protected speech








a. ex: Adult porn theaters in neighborhoods







3. Regulates effects not speech




b. Note: Why didn’t state regulate Cohen’s speech based on place of speech






1. Subject matter restrictions allowed in nonpublic forums.





2. Courthouses not traditional venue for free speech

3. FCC v. Pacifica (1978): The broadcast of George Carlin's monologue by a Pacifica radio station in 1973 of the seven dirty words led to a violation of 18 USC § 1464 and station was fined. 


a. USSC: Sustains fines and distinguishes this case from Cohen v. CA.


1. Words on the radio are different than those in the courthouse

2. Gov’t can NOT regulate the right of privacy in public places but when in home there is a right of privacy


a. Pacifica involved “uninvited” speech into one’s homes
3. This is NOT obscene speech, but protected non-obscene speech

a. Indecent/profane speech






b. Court “finds” that “Miler elements” (?) not all met 







1. Court allows for 1st Amd zoning

a. the law only applies during the day when children may be awake

4. State’s interest in protecting children is sufficient 





5. This doesn’t apply to other telecom (Sable v. FCC)






N.
Hate Speech (“group libel”)  (NOT unprotected speech)


1. Definition: making false statements about a group of people



2. Beauharnais v. IL (1952): False/malicious statements about blacks 
a. Note: colloquium requirement of libel is replaced by group libel. 

b. Convictions for circulating such material about Blacks were upheld under a state “group criminal libel” statute. 

3. Theory of group libel expanded to “hate speech” 

a. Does Hate Speech have any 1st Amd value? Should it unprotected?
1. NO

a. Distorts the search for truth by suppressing more speech than it promotes 

b. historically at least, closely allied with violence

c. injurious by its utterance, close to fighting words

2. YES

a. The value in creating a response, dialogue

b. transparency- expose it rather than keep it underground



4. Hate Speech: NOT unprotected speech, but fully protected under the constitution 

a. R.A.V. v. St. Paul (1952):  Kids burned a cross on a Black person’s lawn. St. Paul law prohibited cross-burning that “arouses anger, alarm or resentment in others on the basis of race, color, creed, religion, sex”

1. As speech, cross-burning can be both protected and unprotected


2. Here, law makes it unprotected fighting words

3. BUT, Court applied SS; the ordinance unconstitutional. How? 






a. Discrimination within unprotected speech

1.  If the state discriminates within the category of unprotected speech (ex: allows some fighting words but not others) and differentiates based on viewpoint being expressed, that difference (distinction drawn by statute) is subject to SS

a. St. Paul ordinance only allowed certain fighting words but not others
b. viewpoint-discrimination within a category of unprotected speech)

c. E.g., some obscenity, libel, fighting words, etc. permitted depending upon viewpoint expressed

2. Problem: St. Paul ordinance proscribed some fighting words, but not others 

3. This promotes orthodoxy!!

a. Government-imposed orthodoxy violates 1st Amd whether speech allowed is protected or unprotected.
4. This doesn’t mean gov’t must proscribe all of a category of unprotected speech; it may select 

1. So long as the basis for distinguishing tracks the reason that category is unprotected in the first place 

                                                                                               a. ex: esp. provocative fighting words
2. or because of secondary effects (adult speech only) 

3. or b/c reasons unrelated to gov’t approval of views

b. VA v. Black (2003): VA statute holds it is “unlawful for any person … with the intent of intimidating any person … to burn … a cross on the property of another [or a] public place” 


1. This part of the law is punishing conduct and speech


a. conduct: burning a cross, intimidation.



b. speech: intent to intimidate 

1. unprotected speech b/c it’s threatening speech
2. Like fighting words that are likely to incite a breach
 of the peace.

c. BUT: there is an element of protected symbolic speech involved: 



1. ex: burning a cross to send a message
d. This law however notes: “any such burning of a cross shall be prima facie evidence of an intent to intimidate a person or group of persons” 

1. This puts a part of protected speech (symbolic speech) into a class of unprotected speech (threatening speech).

2. This violates the Overbreadth doctrine.

VAGUENESS 

O. 
Overview


1. Due Process requires clarity especially where speech is concerned



a. 1st Amd. rights are fragile and easily “chilled”
b. Any restriction on speech activities must be accompanied by specific standards to guide law enforcement 



c. To avoid vagueness: you must 

2. Twin Vices of Vague: 

a. Lack of adequate notice (as to what is proscribed)
b. Invites discriminatory enforcement



3. When Vagueness Arises:

a. Imprecise, but comprehensive standards

b. lack of any standard

1. ex: “An attempt to incite insurrection [is] any attempt, by persuasion or otherwise to induce others to join in any combined resistance to the lawful authority of the state”  Herndon v. Lowry (1937) 

a. Most people wouldn’t know what speech is proscribed by this statute




2. Devoid of guidance of what is or isn’t permitted.
b. ex: what is any attempt, what is persuasion, what is resistance, what is lawful authority?

4. Coates v. Cincinnati (1971):  Statute that states it is unlawful for group to conduct itself “in a manner annoying to persons passing by” 


a. USSC: This law violates the constitution or two reasons: 




1. “Subjects the right of assembly to an unascertainable standard” 

a. i.e. persons of “common intelligence must necessarily guess at [the statute’s] meaning” 

2. Proscribes (at least some) constitutionally protected speech 

a. Inviting arbitrary enforcement 



5. Vague Laws are facially invalid
a. Definition:

1. Facial: incapable of being applied in a constitutional manner

2. As-applied: constitutional in some applications, but not this one.
b. In 1st Amd. context:  

1. Even if claimant’s speech could be regulated as obscene:
a. vague laws don’t provide adequate notice (DP) 

2. Allows for discriminatory enforcement:
a. Risk of arbitrary (unlawful) enforcement is too great 
6. Note: If engaged in unprotected speech, but the law outlawing activity is vague; then unconstitutional 

7. Policy: Speech is so deserving of protection, chilling of it is intolerable, so laws that have that chilling effect can be challenged
a. Anyone subject to law can facially challenge it

OVERBREADTH

P. 
Overview
1. Definition: Overbreadth is the means test to a Law challenged under SS

a. Such law must be narrowly tailored to protect a compelling interest

b. If not, it is unconstitutional – It is overbroad!
2. Policy behind Overbreadth Doctrine
a. “The reason for the special rule in 1st Amd cases is apparent: an overbroad statute might serve to chill protected speech. 

b. 1st Amd interests are fragile interests and a person who contemplates protected activity might be discouraged by the in terrorem effect of the statute. 

c. The use of overbreadth analysis reflects the conclusion that the possible harm to society from allowing unprotected speech to go unpunished is outweighed by the possibility that protected speech will be muted.” 

Q.
Means Overbreadth 

1. RULE: Any person engaging in protected speech can challenge the law as overbroad (not narrowly tailored to promote a compelling state interest) 

a. If they otherwise have standing (eg, threat of prosecution) 

1. Need to show that this law covered your speech and you have an injury and asserting their own 1st Amd. rights to engage in expression.

b. If the person is engaging in proscribable speech (i.e. unprotected speech), there is NO 1st Amd. claim
2. Approach: 

a. Need to know who is bringing the suit:




1. If person is engaged in protected speech( all good





2. If not ( No 1st Amd claim of their own.

3. If person meets first three elements on standing but not 4th (asserting their own rights) ( must do third party standing

b. Does the law restrict/suppress more speech than necessary





1. If yes, it is overbroad 
3. Overbroad: Laws that ban more speech than necessary

a. ex: Laws banning protected AND unprotected speech 

1. i.e.: “Annoying” includes harassment but also speech that is merely unpopular 

2. i.e. “Subversive” includes incitement to violence but also political heresy

b. Example: ban media soft porn available to children (CDA, COPA)

a. Compelling ENDS:  protection of children – sufficient 
b. Necessary MEANS:  ban porn distribution to children - insuffient
1.  Since this law bans more speech than necessary, it is overbroad in a MEANS sense 

R.
Standing Overbreadth
1. Overview: 

a. Some people have standing to raise the rights of 3Ps


b. In 1st Amd context:

1.  Someone whose own speech can be prohibited can challenge the law on behalf of others whose speech can’t be prohibited 

2. Standing Overbreadth Doctrine is an EXCEPTION to “jus tertii” standing
a. Even one who’s own 1st Amd rights are not at risk (because a carefully constructed law could ban her speech) can challenge the law if it would be unconstitutional as applied to others 



b. This doctrine allows everyone to challenge overbroad laws
c. Note:  “jus tertii” rule is a policy rule made by USSC (not an Article III constitutional demand) so they can make exceptions.

3. Schad v. Mt. Ephraim (1981):  Ordinance prohibits all live entertainment: both obscene (unprotected) speech, and all other (protected) speech (e.g, music, drama) 

a. Schad can raise 1st Amd rights of others (if engaged in unprotected speech)

1. Even though he is not w/in the “zone of interest” of 1st Amd the law chills their rights!
b. If ord. prohibits both protected and unprotected speech, you can bring the rights of others b/c the law is overbroad.
4. Reining in on standing overbreadth 
a. Before: If one person is caught up by statute but engaging in protected speech, then you can bring a claim for them!

1. It can invalidate almost every speech imaginable.


b. Now: The overbreadth MUST be substantial


1. a little bit of chilling is ok, but not too much.

2. Broadrick v. Oklahoma (1973): Law prohibiting political activities by public employees (law was valid as to some speech (e.g., on-the-job politicking) but invalid as to other speech (off-the-job politicking) 
a. Note: Broadrick not involved in protected speech- he had no 1st Amend rights; needs to bring up the rights of 3Ps. 

1. Entitled to jus tertii standard for overbreadth.

b. USSC: Invalid applications did not overwhelm valid ones so not substantially overbroad

1. So jus tertii rule is not relaxed.  Can’t raise 3P’s claims b/c not substantially overbroad
3. To be substantial, a law must be quantitatively overbroad 

a. i.e. there is “realtistic danger that statute will significantly compromise protected speech” of third parties 

1. Houston v. Hill – law criminalizes substantial amount of speech 

2. NY v. Ferber – only small amount of protected speech affected 
4. The overbreadth must be “substantial” 

a. Quantitatively, and 

b. Qualitatively (only high-valued speech) 

1. Does NOT apply to Commercial speech 

2. Does NOT apply to Pornography (non-obscene) 

c. If the 3P claim involves mid-level speech, the overbreadth will NOT work! It must be high valued speech:






1. ex: Law restricts all pornography:

a. Playboy- nonobsence: brings means overbreadth

b. Hustler- obscene: brings standing overbreadth (for playboy)

1. NOT ANYMORE

5. Curing an overbroad law 

a. Limiting construction can cure overbreadth problem 

1. Ex: “Nudity” means “lewd exhibition” 

2. If statute can be read in an overbroad way and non overbroad way, the court MUST interpret the law as it sees in the non overbroad situation 
 


b. State courts can narrow state statutes 

c. But federal courts can’t narrow state statutes.  Why not? 

1. Gooding v. Wilson (fed. cts do NOT make state common law)

 d. SO, If law is against state you bring it in federal court!!

1. If in state court, they can narrow it, depriving you 

2. More likely to win on standing overbreadth in federal court.

6. VA v. Hicks (2003): VA prohibits persons from streets in Whitcomb Court (RRHA housing development) unless a resident, employee, or on premises with legitimate business or social purpose. P challenges law b/c arrested for trespassing (not protected). P brings standing overbreadth claim b/c it unconstitutionally restricts others’ speech 
a. USSC can’t say no standing overbreadth b/c VASC said they could bring standing overbreadth, so USSC bound.  Parties have standing in USSC b/c they did in VA.
 


b. Is RRHA policy “substantially overbroad”?  

1. i.e. it must prohibit/deter a “substantial amount” of constitutionally protected speech 

2. USSC: Not enough to count. Seems that most of the activity banned is not speech protected 

7. Note: Severability –  unconstitutional portion of a law can it be severed from the remaining (constitutional) provisions of the law depending on state law
 
a. Depends on legislative intent

b. If said so in the statute, it is not conclusive but very persuasive.

LOWER VALUED SPEECH (mid-level scrutiny)

S.
Overview to Commercial Speech
1. Early Cases:
a. Valentine v. Christensen (1942): commercial advertising NOT protected by 1st Amd
b. NY Times v. Sullivan (1964): Fact that statements appeared in a paid ad in commercial newspaper is irrelevant.  It did NOT lose 1st  Amd protection.
c. Bigelow v. Virginia (1975): Advertising that went beyond merely proposing a commercial transaction (here, abortion services) was protected

1. the “factual material in the ad is of clear `public interest”

2. VA Pharmacy Board v. VCCC (1976): VA law prohibited the advertising of drug prices by pharmacies

a. Debate: should advertising be protected by the 1st Amd?

1. NO. It is solicitation of a transaction, and can be regulated to same extent as the transaction (like conduct) –  this doesn’t work.

2. YES. 
a. It requires intermediation by listener; no instrumental/interpellative effects

b. It serves 1st Amd values as other speech

1. self-expression/ 
2.  search for knowledge (marketplace of ideas/prices)

3. political debate 

3. Commercial Speech – Degree of Protection
a. Lesser degree (intermediate) scrutiny because:

1. Proposes transactions that are heavily regulated

a. freer hand in regulating

2. Only partially implicates 1st Amd principles

3. Commercial speech is robust (profit motive) and doesn’t need as strong judicial protection

a. driven by profit motive and not easily chilled like political speech.

b. Intermediate scrutiny to commercial speech:
1. ENDS: Substantial state interest

2. MEANS: Restriction must be proportional to the interest

a. Must directly advance the interest

b. Must be the least restrictive regulation




c. Commercial Speech Example:

1. speech that does not more than propose a commercial transaction – (Bolger v. Youngs)

a. eg. charitable fund raising




d. Commercial Speech – What is NOT protected?

 



a. False statements



b. Deceptive ort misleading advertising

c. Promotion of illegal activities (illegal drugs)

d. ex: Nike accused of engaging in unsavory business practices in foreign factories (employing children). Nike engaged in ad campaign to protect itself. Nike sued for making false statements in advertising campaign.

a. CASC: Nike loses

b. USSC: Whether commercial or noncommercial speech?

1. If commercial, not protected

2. If noncommercial, 1st Amd defense to lawsuit.


T.
Modern Commercial Speech


1. Four-Part Test for Commercial Speech (Central Hudson v. PSC)
a. Is the speech protected (e.g., is it truthful)?

1. if false and misleading- no first amendment problem

2. if truthful, midlevel scrutiny (see below)

b. Is the gov’t interest substantial?

c. Does restriction directly serve that interest?

d. Is the law more restrictive than necessary?

2. Central Hudson v. PSC (1980): Ban on electric co. promotional advertising b/c 

Central Hudson is encouraging use of electricity when there was an energy crisis!




a. Court develops and applies 4-part test (see above):
 
1. Is the speech protected (e.g., is it truthful)?

a. YES, Truthful ads give useful information to consumers

2. Is the gov’t interest substantial?



a. YES, Interest in energy conservation is substantial

3. Does restriction directly serve that interest?

a. YES, Ad ban may reduce demand for more energy

4. Is the law more restrictive than necessary?

b. YES, It is overbroad; not all banned ads would undermine conservation

 


b. Note: Is this really intermediate scrutiny or is it SS?

1. Court: A more carefully tailored (less effective?) regulation of utility advertising might survive.

2. Court uses fourth prong actively to strike down inappropriate restrictions (more like SS)
3. Note: Something is commercial speech ONLY if it proposes a commercial transaction. If it says more, then it is not commercial speech (and has greater protection of political speech)



4. Lorillard Tobacco v. Reilly (2001): State regulation of tobacco advertising
a. 4-step Central Hudson test applied: 
1. Is the speech protected? 

a. Truthful, deceptive or illegal advertising?

1. Survives – midlevel scrutiny
2. Substantial state interest (for suppressing advertising)?

a. YES, health of children




3. Does the restriction directly serve that interest?

a. YES, Direct relationship (b/t ad. of cigarettes and consumption by children); ample evidence that advertising causes use

4. Is the law more restrictive than necessary? (reasonable fit  or overbroad regulation)
a. AG insensitive to speech interests; not carefully tailored (too restrictive)

b. Overbroad, not ample breathing room to comm. speech interests.

1. designed to protect children but prevent ads useful to adults

5. Hypo: Sales practices restrictions – no self-service machines

a. Is a cigarette machine conduct or speech?

1. To extent it is both, which is Mass. regulating?

a. actual sale (including customer), not message

b. Rule: When regulation is directed at conduct, only minimal 1st Amd scrutiny will be used, despite some incidental (spillover) effect on speech



6. Attorney Advertising



a. Pre-Central Hudson
1. Bates v. State Bar (1977): Advertising prices of routine legal services
a. Protected under Virginia Pharmacy Test (midlevel standard)


1. pre-Central Hudson
b. Can NOT ban this speech
2. Ohralik v. Ohio State Bar (1978): Solicitation (more than advertising) of standard legal employment

a. NOT protected – state had substantial interest in the protection of the legal system and potential litigants from undue pressure

  




b. Upheld restriction 

c. State interest stronger.

3. In re Primus (1978): Solicitation of law reform cases (impact litigation- law reform cases: civil rights)

a. More than mere commercial speech involved (political overtones)

b. Strict scrutiny, rather than intermediate review

c. State interest is as high as in Ohralik, but doesn’t satisfy higher standard applicable to political speech

  


b. Post-Central Hudson
1. Zauderer v. Office Disciplin. Counsel (1985)

2. Shapero v. Kenticky Bar Ass’n (1988): Greater risk of undue influence with in-person solicitation than with general advertising
a. Upheld restrictions on solicitation (greater influence on undue pressure)

3. Florida Bar v. Went For It (1995): Ban on mail advertising w/in 30 days upheld
c. Rule: Ad-hoc balancing of speech interests (mid-level if purely commercial) vs. state interests in administration of justice and undue influence.

1. Fact-dependent outcomes

 

7. Future of Commercial Speech
a. Kennedy & Thomas’ concurrences – commercial speech entitled to same level of protection as other speech


b. Does this put corporate rights on par with individual rights?
1. heading in that direction.
c. 1st National Bank v. Belloti (1978): Law prohibiting corporate spending on elections. P spends to publicize its views in opposition to a state constitutional amendment re: progressive income tax. ∆ enforced the statute against P.
1. USSC: State may NOT restrict a corporation’s right of free speech to issues materially affecting the corporation’s property, business, or assets. 
2. State’s Interest:

a. fair elections (public participation, confidence in system)



1. Will not be affected by P’s speech


b. corruption



1. No risk of corruption 


c. rights of shareholders



1. statute not drawn to deal with this concern

3. Dissent: This is a state protection of shareholder’s interests


U. 
Adult Speech


1. Cases where all three elements of Miller Test not met


2. Indecent Speech




a. FCC v. Pacifica

MIXED SPEECH/ACTION

V.
Overview


1. Some activities are both speech and action (expressive and nonexpressive




a. ex: leafleting, demonstrating, protesting
2. If you have mixed speech issue, you must determine which element is being regulated by the state


a. Time, Place, Manner is such a test (for restricted activities)

W.
Time, Place, Manner
1. Function of TPM regulation:

a. To see if the law is geared at expressive or non-expressive part of speech




b. TPM doctrine smokes out these unconstitutional intents.

1. Gov’t regulators may try to disguise content-based regulations as TPM regulation

a. The moment the law restricts the content of speech (what you are saying) then it is NOT a TPM restriction but a content-based restriction.
b. In such case, does the regulation target the “secondary effect” of adult speech?


1. If yes, apply TPM midlevel scrutiny
2. If no, regulation of speech component subject to SS if protected speech


2. Regulation of non-expressive element – midlevel scrutiny: Ask:



a. Is there a significant state interest?



b. Is it narrowly tailored to serve that interest?

1. Regulating only that activity that upsets gov’t interest or regulating more than that?



c. Does it leave open alternative avenues of communication?

1. look at incidental spillover effect of nonspeech restriction on speech elements.

2. Early Cases:

a. MA v. Davis (1895): (Lochner Era)
1. USSC- gov’t can deny speech access to public places






a. same as denial of access on private property






b. no parades, leafleting, etc.

b. Hague v. CIO (1939) (New Deal Era)





1. Trust/fiduciary relationship to citizens

2. “streets/parks…have immemorially been held in trust for the use of public”





2. Speech traditionally occurs in public places






a. gives rise to traditional public forum

b. places where gov’t can not deny access, only regulate through TPM laws.

3. Forum Doctrine: Some places are appropriate for free speech, some are not.




a. Traditional Public Forum: 

1. Gov’t can only impose TPM regulations
b. Limited Public Forums: 

1. Gov’t can impose TPM, subject-matter regulation






a. subject matter: names the topics appropriate for forum
c. Non-public Forums: NO right of speech access
d. One’s own Private Property


1. Gov’t can only impose TPM regulations

2. Exception: CASC said people protesting, collecting signatures have the right to go on private property in shopping centers and engage in speech (not a 1st Amd right) but as a matter of state law.






a.  No First Amendment right to do it but state right




e. Approach




1. Ask: Who owns the property? public or private






a. If public, is it a street or park, public walkway (TPF)?






1. If not, nonpublic forum and NO speech access






b. If private, no 3P speech 






1. But under state action doctrine, maybe it applies.
4. Application of Forum Doctrine to TPM Restrictions: Traditional Public Forum 
a. Frisby v. Schultz (1988): Ban on picketing around homes (P wants to picket around abortion doctor’s house)





1. Right of speech access to private property? NO
2. Right to speech access to public property? YES


a. ex: sidewalk around his house






b. Traditional public forum: 

1. subject to reasonable TPM regulation






a. Is restriction speech or nonspeech?







b. It must be neutral to be TPM speech:








1. Neutral time (when you can enter), 







2. Neutral place (away from main st.), 







3. Neutral manner (amplification limit) 
 





c. When you have to ask what you are saying,







it is not neutral and NOT TPM

c. This is a content-neutral TPM regulation, apply mid-level

1. significant gov’t interest?

a. residential privacy

2. narrowly tailored? 
a. law only applies to focused/targeted picketing (around person’s residence- directed at unwilling single recipient)

1. BUT law on its face banned all picketing in residential neighborhoods.

3. alternative channels of communication open?
a. Almost always met (but do you have to be wealthy enough to buy media time?)







1. ex: buying billboards, tv commercial 
b. Problem: “format discrimination” affects those who can’t afford more expensive media.  



b. Mosely v. City of Chicago: No picketing within 1000 ft. of schoolyards
1. City- this is a place restriction- interest to protect children.

a. USSC: this is ok.
BUT
2. Exemption for labor picketing (labor practices at school).

a. USSC: Wait a minute!!!

b. This is dependent on content of speech.

3. As soon as there is an exception for a particular type of speech, then this is content based and subject to SS.



5. Injunctions: Content-neutral TPM Restrictions in Traditional Public Forums 

a. Madsen v. Women’s Health (1994):  Laws to protect access to health (abortion) clinics. Court ordered injunction to ∆’s protest activities (can’t block clinic access or accost patients).  Court then amended injunction (more restrictive)

1. Note: NOT Prior Restraints b/c injunction is against conduct 


BUT
2. Injunctions, by there very nature, carry greater risk of censorship and discrimination than a general ordinance, SO


a. Apply a heightened scrutiny test







1. Content neutral
2. Need important state interest 

3. Must be narrowly tailored: 
a. Least burdensome approach 


b. Madsen Application: (state interest sufficient)
1. 36 ft buffer zone: ok near entrance; not back 

a. near entrance – ok

b. back – not ok, no evidence of obstruction to access by this 
2. Noise control: ok (intrudes on privacy) 

3. Image control: not ok; content-based restriction 

4. No approach limitation: 
a. justified re. stalking, not dialogue 

6. Application of Forum Doctrine to TPM Restrictions: Non-Public Forum 



a. NO right of speech access in nonpublic fora (most government property)
1. Gov’t places that are not public fora






a. inside public buildings







1. public speech is incompatible with gov’t functions






b. inside a jail
1. Adderly v. FL (1996): ∆ convicted of trespassing on the premises of a county jail to protest arrest of fellow students.  They were arrested after warned.  USSC: State may use a trespass action to prohibit peaceful assembly on special-purpose public property





c. curtilage of a jail (immediate vicinity of a jail)







1. public safety





d. Airport terminals

1. ISKCON v. Lee (1992): P wanted to expand meaning of traditional public forum to include airports to place out religious literatures and solicit funds for their cause. Police enforced regulation against this activity and P sued. USSC: Airports operated by public authority may prohibit solicitation in the interior of the building
      a. Strict constructionist: NOT “traditional” forum

      b. Dynamic/Organic: new “transportation 

      modes” serve same purpose as streets and town    

      square
2. If not a public forum, then no right of speech access

b. RULE: NO new public for a identified under Rehnquist

1. streets, parks are exclusive

7. Application of Forum Doctrine to TPM Restrictions: Limited Public Forum 

a. Limited Public Forum: A nonpublic forum intentionally designated/opened up to public discourse by the government
b. Rule: Government can choose to open it up for particular categories of speech and exclude it for others (subject matter discrimination)
1. Lehman v. Shaker Heights (1974):  Ordinance passed in SH prohibiting political ads inside public transit cars. They are not public forums BUT gov’t opened it up to public speech- allowed some speech to occur – now a limited pubic forum. Shaker Heights limited ads to commercial speech. P wanted to put up political speech. SH refused. P sued
a. USSC: OK, opened up in limited sense and need not be opened up to all kinds of speech but within public speech, can’t discriminate based on viewpoint




1. subject matter discrimination ok (comm. v. polit)
2. viewpoint discrimination w/in a particular subject matter is NOT ok.
a. ex: can’t open it up to commercial speech and allow only smoking ad but no anti-smoking ads.
c. Note: you can’t turn a nonpublic forum into a public forum for a limited time and then switch it back- once opened up to limited public forum, can switch on a selective basis
8. Application of Forum Doctrine to TPM Restrictions: Private Property 




a. Private Property - if your own property property, no problem




b. BUT, gov’t CAN regulate your speech on your private property

1. It can apply reasonable content-neutral TPM restrictions (same as trad. public forum)

c. On others’ private property, no right to public speech access (unless invited) – same as nonpublic forum.

d. BUT, states may give you a right to enter others’ private property to engage in public speech 

1. CA: Shopping centers are not state actors for 1st Amd purposes.

No right to speech access BUT ok in CA!!

2. We can go onto shopping centers for public speech (soliciting, collecting signatures, etc.)
3. Does this interfere with private properties rights? (Takings or 1st Amd) – USSC: NO!

9. Application of Forum Doctrine to TPM Restrictions: Selective Access Forum 

a. Government may open a nonpublic forum to a specified class of speakers – Selective Access Forum (ex: cable television)
b. Government may discriminate in selecting speakers
1. Such as mainstream v. fringe candidates, patriotic vs. unpatriotic 

c. Rationale: It is not the 3P’s own independent speech.




1. Gov’t selects topics about which to speak.

2. To the extent gov’t retains complete editorial/programming control over broadcast, no public speech is occurring 

d. Arkansas v. Forbes (1998): AK public radio (st. entity) invited candidates to engage in political debate BUT, refused to allow Forbes (independent) to join.
1. USSC: D’s debate was a nonpublic forum – a limited –public forum is NOT created merely by government reserving eligibility for access to particular class of speakers.  D did not open its debate to all candidates for office


10. Application of Secondary Effects Doctrine to TPF and Private Property
a. If the regulation of speech in a traditional public forum or private property is NOT content-neutral but content-based, state still MAY restrict based on TPM if it correctly target the “secondary effects” of adult speech
b. Renton, WA v. Playtime Theatres (1986): City’s zoning ordinance prohibited adult theatres downtown (limitations where they can be located, 1000 ft from everything). P bought property for use as adult theaters in such areas and challenged the law.
1. This is speech on one’s own property, so gov’t can place TPM restrictions if they are content-neutral


2. BUT, this law is content-based, NOT content-neutral


3. SO, apply “secondary effects doctrine”
1. USSC: City could zone adult theatres due to secondary effects of crime, congestion (this is adult speech)





2. Apply TPM midlevel scrutiny
SYMBOLIC SPEECH

X. 
Overview

1. Definition: The use of nonverbal communication; communicating through symbols. Conduct undertaken to communicate an idea
a. body language, sit-ins, marches, arm bands, badges, burnings (flags, crosses, draft cards)


2. Preliminary Questions: to determine if speech is symbolic speech (subj/obj test)

a. objective: Symbolic speaker must intend to convey particular message; AND 

b. subjective: whether the message is likely to be understood by viewer

1. So long as viewer appreciates that something is being communicated, he doesn’t need to understand it.

3. O’Brien Test: Is the gov’t regulating anti-speech (suppressing message) or regulating nonspeech (conduct)?



a. Is the regulation within the government’s power?

b. Does the regulation further an important state interest? 
1. Midlevel ENDS analysis

c. Is the interest unrelated to suppression of speech? (switching function) 

1. Also ENDS analysis: determines level of scrutiny applied



2. Whether regulation is antispeech or nonspeech



3. Often very deferential
d. Is the incidental restriction on speech any greater than necessary to further the gov’t interest? 
1. MEANS INQUIRY – spillover effect; also midlevel (not least restrictive)


e. If antispeech: leave test & apply scrutiny based on expressive category  
1. ex: pornographic: midlevel

2. ex: social commentary: SS

3. ex: obscene: no protection


f. Nonspeech regulations subject to minimal scrutiny (RB)

1. Scalia would exempt from 1st Amd scrutiny any law not “specifically directed at expression”

2. The moment gov’t can claim that reg. is aimed at nonspeech activity, then you don’t need O’Brien test- it is outside of 1st Amd.


Y. 
Symbolic Speech
1. U.S. v. O’Brien (1968):  Selective Service rule (federal ) prohibiting the burning of draft cards.  O’Brien burns his and subject to law.  He sues:

a. Preliminary Questions: Symbolic speech?

1. Does speaker must intend to convey particular message?


a. YES – express opposition to war
2. Is the message is likely to be understood by viewer

a. YES – the viewer will know something is being communicated,  


b. Does the statute regulate nonspeech or antispeech?




1. If regulating draft opposition, then antispeech: SS

a. If burner is beyond draftable age, burn facsimile, or burn an old card, and arrested under law, it is antispeech (suppressing speech): SS



2. If regulating function of select service, then nonspeech: RB

 O’Brien Test: 

1. Is the regulation within the government’s power?

a. YES – federal body
2. Does the regulation further an important state interest? 

a. YES – functioning of selective service
 



3. Is the interest unrelated to suppression of speech? 





a. YES – USSC very deferential to gov’t.







1. objective test: nonspeech purpose: YES







2. subjective test: purpose of law: antispeech






b. BUT court focuses on nonspeech aspect
4. Is the incidental restriction on speech any greater than necessary to further the gov’t interest? 





a. NO. Important state interest overcome spillage
2. Texas v. Johnson (1989): Flag-burning as part of a political demonstration. ∆ charged with desecration of a venerated object
a. Preliminary Questions: Symbolic speech?

1. Does speaker must intend to convey particular message?


a. YES – express opposition to U.S.
2. Is the message is likely to be understood by viewer

a. YES – the viewer will know something is being communicated,  


b. Does the statute regulate nonspeech or antispeech?




1. If regulating draft opposition, then antispeech: SS




2. If regulating function of select service, then nonspeech: RB

 O’Brien Test: 

1. Is the regulation within the government’s power?


a. YES  
2. Does the regulation further an important state interest? 

a. NO – preserving national unity is forced orthodoxy and anathema to freedom of thought
b. NO – breach of the peace did NOT occur here

1. also, USSC can NOT narrow the TX law b/c only state court can

2. Even if, it’s viewpoint discrimination w/in a catergory of unprotected speech

 



3. Is the interest unrelated to suppression of speech? 

a. NO –  this is clearly restricting on the expressive component of speech.  Disposing a dirty or old falg does not violate this law
b. Apply SS

4. Is the incidental restriction on speech any greater than necessary to further the gov’t interest? 





a. YES
3. Erie v. Pap’s AM (2000): Does a ban on public nudity survive O’Brien?  

a. USSC concludes that nudity in a private strip joint is public nudity b/c the joint is open to the public (like bars, inns, hotels)
b. O’Brien Test:
 



1. Is the regulation w/in government’s power?

a. (Almost) always yes [not unique to 1st amd cases]

2. Does it further an important governmental interest?

a. Morals/Decorum?  

b. Visual assault? 

3. Is the interest unrelated to suppression of speech? (Is the law aimed at speech (dance, eroticism) or conduct (being there nude))?

a. Here, all nudity prohibited, not just expressive (e.g., dance, symbolic, erotic) 

b. USSC: This law is not aimed at expression.

c. Note: there is some effect on the speech, so

4. Is the incidental restriction on speech any greater than necessary to further the gov’t interest? 

a. USSC: Impact on speech isn’t all that great- you can do other things.
GOVERNMENT SPEECH  

Z. Nature of Government Entity (Three Types of Entities)


1. True Government (representative entities)




a. General purpose elected bodies (legislatures, standard gov’t)





1. They can use taxpayers money to speak 






a. Rationale: Accountable to electorate 



2. Special Purpose Bodies – Quasi-public Entities




a. State Bar of CA, Raisin Advisory Board

1. Speech germane to their mission is ok, BUT

2. Can NOT use them to engage in speech activities that are unrelated to regulatory mission (lobbying)

a. they can’t force you to pay for it.

3. there are opt-out clauses



3. Public Employees




a. examples???

1. Can engage in speech on matters of public concern unless it interferes with their job.

2. Forced job related speech is ok ???

AA. Ways the Government Can Speak


1. Government may promote its own views through government agents



2. Contracting with Third Parties to convey government message
a. Gov’t can limit 3P speech within funded program to government’s preferred message.

1. Rust v. Sullivan (1991): HHS regulations prohibited use of federal funds to engage in abortion-related activites/speech.  Recipients of such funds can NOT give abortion advice or referrals – can not mention abortion as a option.  If caught doing so, they lose their funding. 

a. USSC: Gov’t speech favoring one viewpoint isn’t an anti-speech restriction (not a free speech problem) 

b. Gov’t can express its opinion through 3rd parties 

1. Gov’t is NOT required to fund 3rd parties’ own viewpoints 

a. This is a contract. You hire someone to do something specifically not something else 

1. ex: hiring a teacher to teach French and they decide to teach Biology



c. USSC: Regulation upheld

d. 3d parties are speaking for the gov’t, not themselves 

1. BUT, Any attempt to curtail 3P’s speech outside of funding program would be subject to typical anti-speech scrutiny

b. Unconstitutional Conditions Doctrine:

1. Any other speech limits to a 3P to convey the government’s message are subject to the unconstitutional conditions doctrine
2. UC Test:


a. There must be a discretionary government benefit



1. i.e. the gov’t need not have to provide it.




a. most funding.

2. If there is a constitutional right to the benefit, then the UC Doctrine does NOT apply

b. Is the benefit granted on the condition that the person relinquish some other constitutional right?


1. If no, the UC Doctrine does NOT apply


2. If yes, go to c.

c. Is there a substantial relationship (nexus) b/t the condition imposed and the purpose of the grant?




3. Rust v. Sullivan (1991):

a. No constitutional right to Title X funding 

b. Medical providers taking Title X funds must agree as a condition to suppress their own speech

c. YES, only Title X speech is affected 



3. Subsidizing independent speech of Third Parties
a. Government can decide what projects to fund based on viewpoint neutral criteria

b. Viewpoint discrimination is antispeech and subject to appropriate scrutiny

c. LSC v. Velasquez (2001): Legal Service Corp. funds indigent legal aid offices(ex: LL-T disputes, medicare, etc.) Law bars LSC recipients barred from raising certain claims (can’t challenge constitutionality of welfare laws). BUT these agencies have always tried to change laws (reason this law was passed - so not to use gov’t funds to fight gov’t laws)
 



1. USSC: this is not gov’t speech – gov’t has no message itself.

a. gov’t is paying people to express their own views.

2. gov’t can not forbid LSC from raising certain speech

3. As independent 3P speech, gov’t can NOT impose subject matter or viewpoint restrictions





4. Note: LSC could simply not fund welfare cases

1. Funding decisions (even if political) not anti-speech 

2. If so, why different if it restricts claims in case? 

a. Claims are the 3P’s own speech, not the gov’t’s 

d. Difference between gov’t speech via 3Ps and govt subsidized 3P speech 

1. Gov’t pays 3P to express gov’t viewpoint 

a. Gov’t is the speaker (anti-speech concept inapposite) 

2. Gov’t subsidizes 3P to express own view

a. Private party is the speaker (anti-speech rules apply)




e. Where does gov’t subsidize 3P speech 

1. Opening Gov’t property to public speech 

a. Broadcasters (Arkansas v. Forbes) 

b. Colleges (Rosenberger v. Univ. of Virginia) 

2. Postal rates (reduced for periodicals, non-profits) 

3. Science research, Arts, Education
a. NEA v. Finley (1998): Federal grant to arts based on artistic excellence  (nothing to do with speech) and Congress adds “general standards of decency” USSC: Gov’t is promoting classic 3P expression (to engage in own message) The purpose of arts is  to foster expression. Therefore, cannot impose anti-speech restrictions 
1. Analogize to limited public forum (created by the funding) where subject-matter discrim’n ok 

a. Government may fund some subjects & not others 

b. Viewpoint discrimination unconst’l in limited public forum 




4. Libraries

a. U.S. v. Am. Library Assn (2003): Children’s Internet Protection Act (CIPA) requires E-rate recipients to filter content to get fed. funds to schools and libraries to get onto internet. Must filter protected (softcore porn) & unprotected speech. USSC: Upholds law –  

5. Advocacy (criminal & civil representation) [image: image1.png]
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2 Types of Challenges:





1. Facial: The law, in all of its applications is incapable of being applied in a constitutional manner





ex: laws regulating free speech are usu. facially invalid b/c they chill free speech 





2. As-applied: The law, while constitutional in some respects, is unconstitutional when applied to those facts





ex: laws applied in discriminatory manner





SDP Deprivations:





1. prohibition





2. undue burden (obstacles to exercising a right)





3. unequal allocation (under EPC)





Suspect Classes: trigger SS:


1. Race


2. National Origin 


3. Religion


4. Alienage (legal aliens, with exceptions)





Quasi-suspect Classes:  trigger intermediate scrutiny


1. Sex/gender


2. Illegitimacy





Almost-suspect Classes: can trigger “RB with Bite” (see 3 requirements):


1. Mentally Disabled


2. Non-marital Children





All others: trigger RB.





***********************


EP Fundamental 


Rights: Trigger SS


1. SDP fundamental rights


2. Voting


3. Travel





Closeness of Fit


1. Some Jap-Am are loyal (overinclusive)


2. Some Non-Jap-Am are not loyal (underinclusive) 





Law of standing: “jus tertii”


1) Distinct Injury 


2) Caused by Defendant 


3) Remediable by Court 


4) Plaintiff asserting own rights








Note: Claims





1) If the fed. gov’t is doing the discriminating – 1st Amd. Claim





2) If the state gov’t is doing the discriminating – Substantive DP Claim (1st Amd. incorporated to apply to states through 14th Amd)








