BECAUSE: most important word on exam
Is a judicially Imposed remedy feasible?
Turpin (CA 1982)

Where physician improperly diagnosed, child born with defect and parents would have had an abortion otherwise, court is unable to come up with a monetary amount for the difference between life and no life. 

Although the child would not have been born without the doctor’s negligence (which technically means the doctor should be liable for every expense of that child’s life), the court instead treats it as if the doctor caused the defect and the remedy imposed was that he had to pay for all of the extra costs for the defect- ex: special schools, medical care (this was wrong says Tunick)
What form should remedies take?

Agreed resolution: no lawsuit, court intervention, less expenses

Mediation: disinterested third party, formal mediation system set up by court, can cost.

Arbitration: typically go as a result of a contract, sometimes courts can impose, contract can limit the remedy to be awarded

Damages: compensation for loss, most common, jury will determine for things like pain and suffering and future losses.

Restitution: where D gains from wrongful conduct, P may recover D’s enrichment in restitution. The objective is to compel the wrongdoer to disgorge any unjust gain or enrichment 
Declaratory relief: get an injunction before the harm is done to avoid the incident, must be a case or controversy, declaratory relief is res judicata- may be used by a later court. 

Equitable Remedies

Specific Relief: court will command the D to refrain from or engage in a described action, enforceable through contempt- fine or imprisonment for violation.
· Includes injunction or specific performance of contracts (which is a type of injunctive relief)
DAMAGES
Contract remedies v. Tort remedies 
Contract remedies: to have the promise performed. The purpose of K remedies is to place the injured party in substantially the same place as they would have been if the K had been performed. This is putting the P into an expected position (future).
· Quasi contract remedies: don’t want one party to be unjustly enriched.

Tort remedies: to compensate for a loss that has occurred (courts will consider the need for compensation for a loss, the capacity of the parties to bear or distribute the loss and prevention and punishment). This is putting the P back into the position they were before (past). 
Possible remedies for a breach of contract:

(1) the promisee’s reliance loss Expenses incurred in preparing to perform the K or in part performance prior to the breach of K (the costs he incurred in reasonable reliance on the promisor’s performing the contract). 

· EX) Caesar’s begins building an auditorium for Celine Dion. They are almost done but then she says she won’t sing there anymore. All the expenses up to that point that Caesar’s spent building the auditorium are reliance losses. 
(2) the expectation loss (loss of the anticipated profit of the contract)

(3) liquidated damages (damages actually specified in the contract as the money remedy for a breach)

(4) consequential damages (ripple effects on the promisee’s business from the breach)

(5) specific performance (ordering the promisor to perform on penalty of contempt)

(6) a money penalty specified in the contract 

· Punitive damages are NOT available for breach of K 

Limitations on Damages Recovery
(1) Foreseeability 
Foreseeability in Contract Law: 
General damages: what an ordinary person would expect the damages to be from this exact breach of this exact contract. 

- courts don’t generally give the ordinary person so much credit. 

Hadley v. Baxendale (England 1854)
Delivery company fails to deliver shaft on time, company sues delivery company for lost profits after they have to close the factory for a few days, court says an ordinary person wouldn’t have thought that the company would have had to close b/c the shaft was not delivered in time but would think rather that the company would have extra shafts laying around. 
· There was a contract so this is a contracts case. 

Consequential damages: what did the defendant know or should have known from either being told specifically by plaintiff or from experience in the business. 

- P must tell someone that has the authority to bind the company to pay
Spang v. Aetna 
Company manufacturing steel should have known that the late delivery of steel in colder weather increases the cost of process, they are in the steel business. Thus, someone in their position would know from business experience that their actions would cause damages 
Tacit Agreement Test: Defendant must tacitly consent to be bound for the loss. (doesn’t have to be express, can be a nod of the head or saying don’t worry).
- this adds on an extra element that is rejected by the UCC. 
- Only a few states have it- Wisconsin and Arkansas. 
If the damages are way out of proportion to the contract price, this raises serious doubt as to whether there was tacit consent. 
· Can’t really just look at the proportion 
· Ex: cost was $1 and damages are $10, this is 10 times more. 
· Also should look at the probability of the action actually occurring. If it’s really not probable at all and there is no risk, the proportion is really not so relevant. 
· Ex: I’ll give you a million dollars if the sun collides with the moon in exchange for a $1 contract. There was a tacit agreement here because the event can’t occur.
Checklist

General Damages:



Pl argument: (1) ordinary person would know of damages from breach (will argue what the damages are- loss of profits, etc)

(2) expansive contract including all statements 

(3) had authority to bind or apparent authority (held themselves out as having authority)

Def argument: (1) ordinary person would not know/be able to foresee these damages (can argue against the damages- refute the profits, ordinary person wouldn’t expect there to be arcade games in there, argue that the pl had some savings from def not performing)

(2) small contract (statements just descriptions/puffing not promises) 

(3) no authority to bind

Consequential damages: if court takes limited view of what was in the contract:


Pl will argue def should have known.


Def will argue that he shouldn’t have known or that if told, agent had no authority to 
bind, can make public policy argument that businesses of def’s types shouldn’t have to 
pay for losses of this type

No consequential damages Clause/ Liquidated damages clause: (if court enforces this clause, pl will have to make everything general damages by expanding what’s in the contract or what an ordinary person would know)
· Pl can argue that there was fraud in the inducement of the contract so the no consequential damages clause shouldn’t be applied because its not fair to limit liability when the contract was based on fraud and the 
court should encourage fraud. 
· (ex: if the stated a misrepresentation such as he was very experienced, had done it a lot before, but hadn’t)- include discussion of how different states define fraud- some focus on mind of listener- 
so even if speaker thinks its true but its not, its still fraud,  whereas others say the fraud 
has to be reckless or intentional (SEE FRAUD outline- argue its material, deal 
breaker,etc)
· Pl can argue that there wasn’t equal bargaining power which some states require or that 
upholding the agreement is against public policy.
· Def will argue that it wasn’t fraud, that the parties agreed to the clause, freedom of contract, may have been consideration for the clause reflected in the price of the contract.
Integration Clause- says the writing is the full agreement of the parties


Pl will argue that the court should not enforce this because the contract was induced by fraud- see above arguments
Agreed remedies: (ex: fine of $100 a day for late completion)


Pl will cite Southwest Engineering which said that the provision still applies even if there 
were no damages because of freedom of contract- parties agreed, consideration reflected 
in price of contract, other side would be held to $100 even if damages were really $1000.

Def will cite Norwalk which said that they will not uphold the provision if there are no 
actual damages. 
Arguments for Tacit agreement states:


Pl will argue there was tacit, def will argue no that his words were just to say “chill out” 
or no authority to bind. 

Informality of dealings:


to shift the risk to another there will usually need to be formal dealings- not necessarily in 
writing (although should be) but might require some serious negotiations. 

- if its just banter, less likely to recover. Look at perspective of pl who will say it was 
formal, and def will say that it is formal because…

Proportionality: (argument to reduce damages, not to get rid of them altogether)

Def can argue that the damages are way out of proportion to the contract 
price/consideration paid (or that whatever is so out of proportion that he couldn’t have 
meant to pay it). 

Discuss the likelihood of the event happening and how this can 
make proportionality 
irrelevant. (ex: sun colliding with moon)

Certainty (how certain are we that def caused the loss and how much the loss was, must be shown by pl. by a preponderance of the evidence)

Mitigation (took reasonable steps or not, def will argue societal benefits to not allowing people to be lazy and profit- will increase this type of behavior and thus reduce benefits to public of keeping people working)
Interest/Inflation

Attorney’s Fees

Argue that there is a tort here (ex: Fraud- go through cases and analyze- typically courts are less willing to give punitives for breach of contract, usually needs to be a tort too)
Punitive Damages
Public policy arguments: make them for all of the above.

Foreseeability in Tort Law:

Palsgraf: Defendant is only responsible for foreseeable harm/things in the orbit of foreseeable harm- scope of duty of care extends only to those who may foreseeably be harmed by the negligent act. 

- negligent RR worker shoves guy, fireworks go off, woman injured by sign- def not liable
Polemis- foreseeability is irrelevant as long as the harm that results is a direct result of the negligence. 
-Here a piece of wood was dropped- this was negligent- and it causes a spark which caused a fire. 

(If there was a contract- general damages would not cover the fire, it would probably cover the cost ruining the wood. Could be consequential damages if they told co. that fire could start if dropped.)

Wagon Mound I: rejects Polemis and says that liability should result only for the foreseeable consequences of a negligent act. 
But Wagon Mound II says that this can be very tenuous- pl can recover, even in exceptional circumstances, as long as it is a direct result without any intervening circumstances.
Kinsman (2nd cir. 1964): The exact type of damage need not be foreseeable but rather the general type of harm being foreseeable will suffice. 
(ex: boat not tied properly at river, knocks another boat loose which blocks a waterway and causes water damage to people’s homes- this is the same type of general harm- water damage)

Theory: Actor’s negligence may not be legal cause of the harm even if he is a substantial factor in the harm if, in looking back, it was highly extraordinary that the negligence should have brought about this type of harm. 
Egg shell theory: you take the pl as you find them, can not argue that the pl’s unforeseeable condition that made her unusually susceptible to injury should reduce damages
Separate Cause of Action for Tort checklist:

In every state, if you breach a contract and it physically harms the other person they can sue you in contract and tort.
There are a few states that also allow that if a breach results in property damage, you can also sue in tort. (has to be pl’s personal property- not just something they have an economic interest in such as a painting they are in possession of but really belongs to museum.

Pl may be able to recover more in Tort because foreseeability may be limited. 
(1) argue that there was physical harm or property damage or another tort such as fraud in the inducement of the contract.
(2) argue the above cases: Pl: ex: fraud led to the contract which led to the negligence which led to the damages- no intervening events, foreseeability irrelevant. 

Def: will argue Palsgraf and say that the situation was too tenuous.  
(2) Certainty: 
The certainty of the damages/harm:
LOST OPPORTUNITY
Old Rule (widely rejected): New business Rule: court will not give money for lost profits because its too speculative when there has never been a business there before and the pl has never been in that business. 



Instead Court would give Reasonable rental value: experts will testify what the property 

would rent for- this is still speculative too though because it would depend on what you rented 

it for. Also there are things that have no reasonable rental value such as a singer. 
New Rule: Reasonable certainty rule: both sides can have experts testify as to what the likelihood of success would be but it must be established with proof which must consist of actual facts from which a conclusion can be reached (can bring in facts such as similar locations, similar owners)
Ex: Grayson- opera singer
Pl’s experts: pl would have been good- similar businesses and owners, business is booming

Def’s experts: pl bad- similar businesses and owners, business/ticket sales declining.  

Certainty that defendant caused the harm:

(A) Plaintiff must show by a preponderance of the evidence (50% + 1) that the defendant caused the harm, if able to defendant is liable for 100% of the harm. 
(B) Loss of chance: (some jx’s- S. Dakota- adopt this rule): Valuation of the lost chance rather than recovery from the injury itself. Must prove that that D was the proximate cause of the lost chance. 
· Jorgenson- If pl had 40% chance of survival/working again and would earn 1 million dollars in his lifetime, then doctor’s negligence reduced his chances to 20%:

· Argument: 60% would not earn anything because they don’t recover, 40% would earn 1 million dollars, so the predictor we should use is $400,000.
· So physician has reduced chances by 20% which reduces his otherwise chances by 50% so he pays for 50% of the $400,000 which is $200,000.
· Formula: Percentage chance lost x total value of complete recovery = damages
(3) Avoidable consequences/mitigation: 
P must take reasonable steps to avoid the consequences/mitigate the damages. 
· Ex: pl should have had more pumps laying around so losses wouldn’t be so great (just an argument not what a case said).
Public policy: to keep people working and from taking advantage

Agreed Remedies: If parties have agreed to a fee provision for a fine of $100 for each day of late completion, even if there is no harm to the promise, the parties agreed to- freedom of contract- parties negotiated, may have been consideration for the agreement. (if damages were $1000 dollars a day, the other side would be held to the $100. 
- some say there have to be equal bargaining power- Tunic says this is silly, no time is there going to be bargaining power that it equal, that is business. 
Norwalk- court does not uphold liquidated damages clause where no damages were sustained. 

PUNITIVE DAMAGES

Punitive damages are for outrageous behavior (the more outrageous the conduct, the more likely a court will allow a high punitive damages award):
(1) to deter this defendant and others  ((3) educate the wrongdoer and society)

(2) punish this wrongdoer

Policy for whether to allow punitive damages (BMW, US 1996):
(1) to punish and to deter repetition of the same conduct. 

(2) states can legitimately prohibit deceptive trade practices

(3) state has an interest in stopping the conduct in its state but not in any other where the behavior might not be illegal (because pl argued that the large punitives were necessary to get them to stop this national behavior) 

(4) def must have notice of the results their outrageous conduct could have. (the more outrageous the conduct, the more likely a court will allow a high amount)

Factors in considering the amount of punitives:

(1) degree of reprehensibility: is it outrageous and should we deter and punish. To do this look at what legislation does- what are the fines. 

(2) ratio: actual harm was a few thousand dollars, award is 500 times that. Court says a particularly egregious act, possibly the amount ratio could even be more than that. Here the harm was slight, egregiousness wasn’t that much. Court looks at what states give for similar conduct. In Alabama it was $500, other states had $5000-$10000. In NY, the penalty was $50.  

· Insurance against punitive damages: Most states say you can’t have insurance against punitive damages- this will allow people to have outrageous conduct, contrary to the rationale of the public policy.

· Insurance Companies duty to deal fairly/in good faith with insured: 
· Egan (CA)- court said that insurance companies have this duty especially in this circumstance 
where pl. needs the money right away. Court allows punitives but says that they were too large 
in this case

· Freeman (CA)- implying obligations of fair dealings in contracts to allow pls to get punitive 
damages only extends to insurance companies because they rely on the company to do it in 
time, etc

(3) The difference btwn this award and sanctions imposed by statute.

Punitive Damages for Breach of Contract

Courts are less willing to allow punitives for a breach of contract- First Restatement of Contracts prohibited it. 

Exception: when the conduct constituting the breach amounts independently to a tort for which punitive damages would be appropriate

Pl arguments to increase: 
- behavior was clearly outrageous because…step by step (identify alternative behavior that def could have done, say the result/negative consequences were predictable like Ford)
- amount should cover attorney’s costs.

- in situation where def made a conscious decision (ex: Wangen v. Ford), its clear the def and others need to be deterred because they were aware of the harm and did it anyways. 
Def arguments to reduce: 
- behavior was not that outrageous because…(lay out why and how he had no malice or intention)
- there isn’t press here so it won’t deter other potential defendants

- actual damages (medical, loss of work) will be enough here.

- wasn’t a conscious egregious decision like in Ford. 

- no notice of the possible consequences (BMW)

- degree of reprehensibility not that much when looked at what legislation has fined (BMW)

- ratio of actual harm to the punitives is to great (BMW)

- ratio of money def has compared to punitives is too great (Egan)
- be aware of whether or not this jx has instituted a cap on punitive damages

- Shouldn’t allow a windfall to pl when:


- large punitives will increase cost to public (judge rejected in Ford: will likely say that this 
shouldn’t increase cost to public but rather should reduce profit, salaries, dividends of 
shareholders)


- burden is really on the shareholders (judge rejected in Ford: will say that that is a risk of 
investing, might lose $)


- should save some money for later pl.’s (judge rejected in Ford: first pl’s take the greatest risk 
and later pl’s can use their suit to prove it)

Interest and Prejudgment Inflation
Interest: For every day X hasn’t paid or that X has money you gave him that he didn’t earn, you should get interest on that money because you could have taken that money and invested it. 

Prejudgment interest: the interest that would accrue from the time of the wrong until the final judgment. 
· Typically you only get interest from the date of the breach/injury to the trial judgment. 
Court must be able to figure out what damages are worth to assess interest. Pl has to show how they were harmed. 

Ex: Hussey Range (Penn. 1976): Furnace purchased for $500k. Pl proposes that it wasn’t worth that much so def should have to pay interest. 
· Ex: when it doesn’t work after a month- it was only worth $400k so def should have to pay interest on the $100k that he has that he doesn’t deserve.
· Court says they can’t figure out how much a furnace that doesn’t work properly is worth. 
Inflation: typically the damages are determined at the time of the loss/wrong.

Prejudgment inflation: some courts may give the inflation rate (measure the cost of repair damages at the time of trial rather than at the time of the breach) instead of just taking the date of the breach, looking at how much it would have cost to finish and adding interest. 
Court will give inflation rate if the above amount would not be fair because it would not cover the cost of fixing because of inflation (Anchorage Asphalt).
Pl’s Arguments:
- court should allow interest to accrue from the time of the wrong until the final judgment because def benefited without earning it. 

- court should increase damages to account for inflation because it’s not fair for the right doer to have to incur costs because of the wrongdoers breach.

Def’s Arguments:
- don’t charge inflation because he should not be penalized for litigating issues on which there are reasonable grounds for disagreement given the uncertainty associated with prejudgment interest.
- don’t account for inflation, it was within his right to litigate this uncertain issue. 

- pl may just get the money and not use it to fix the problem so this might require court supervision. 
Attorneys Fees

Typical American rule has traditionally been no fee-shifting for the victor

Exceptions:

- typically you can get them in class action or probate cases
- some states (CA) allow that if the contract specifies that reasonable attorney’s fees will be paid, then whoever the prevailing side is can get reasonable attorneys fees. 
- some states say where if the contract says one party will get reasonable attorneys fees, the other side can get them too even if its not explicitly stated. 

- pl can recover costs incurred for attorneys’ services in the litigation or settlement of disputes with third parties that are caused by the def’s misconduct. 

- party can recover fees against another party who is deemed guilty of bad faith conduct in the course of litigation, such as unnecessary interrogatories, unfounded objections, introduction of irrelevant evidence. 

- common fund/common benefit doctrine: when pl by his litigation, creates or preserves a fund that will benefit a number of other persons, pl may recover attorney’s costs from that fund to prevent the other beneficiaries from being unjustly enriched as a result of the plaintiff’s initiative. 
-Typically in Tort cases you won’t get attorney’s fees unless it’s a class action, there is an exception for when a private attorney is doing something that is for the public benefit. 
- there are also very specific applicable statutes and some places provide rules authorizing the recovery of reasonable attorney’s fees by the prevailing plaintiff who successfully enforces provisions of the statutes. 

Pl Arguments:

- CA rule says that if there is a provision in the contract, its enforceable.

- def was acting in bad faith in the litigation

Def Arguments:

- def can argue that the normal rule of not allowing it should be applied.

- def can argue that it is hard to tell who the victorious party is in this case because they both got something. 

- def can argue that the pl’s attorneys fees are not reasonable.
EQUITABLE REMEDIES
Started in the courts of England- there were strict rules in the law courts, lots of papers to fill out, people come up with new fairness rules. 

Remedy in equity could be for an injunction (to do or not to do something).

Originally there was an idea that there had to be property involved to get a remedy in equity but no courts do this anymore. 

- judge will decide equitable issues and jury will decide legal issues

Must involve a judicial controversy for the courts to hear it. Court will not hear case if there is a more appropriate place for the dispute. Ex: Georgia Hish School Assoc.​- crt refused to hear case on whether referee was right or not- there was a more appropriate place for the issue to be heard (ie the H.S. Football Assoc.), its not of dire consequence (they might hear it if a constitutional issue was at stake such as race or religion or sex), take too much time and will inundate the courts/open the flood gates.
Courts will not get involved in cases that involve membership in a professional association/club unless the denial of membership would limit the plaintiff’s ability to practice (or perhaps if it involved a racial or religious issue). (could use this to make arguments about future business losses).
· Ex: Blatt v. USC- court refuses to give the equitable remedy of forcing USC to admit Blatt into the order of the coif. They say there is no area of law that he will not be able to practice because of it, just might not get the best firm, etc. Better handled in the Academic field. Doesn’t matter if some private firms might not want to hire him because he’s not a member.
· Ex: membership in a dental association to be identified as a specialist- this would limit his practice, certain things he won’t be able to do- court will hear the case

· Ex: Pinkster- membership in an orthodontist organization, if they aren’t member they can’t practice- court will get involved here. 
· Ex: Women- SC said women need representation because if they weren’t there would be a danger that women couldn’t support themselves, couldn’t eat, become homeless or dependant on the state 

General rule is that courts will not want to get involved with supervision (using too much judicial resources/participation which is out of proportion to the importance of the interest protected by the decree.)

Exception: one court was willing to supervise to promote arbitration. 
Ex: construction company ordered to continue building after breach of contract by arbitrator- court enforces the specific performance. Court says it will get involved in supervising- probably just look at reports from both sides and give some fines if one side isn’t performing. 

Court wants to encourage arbitration by upholding this. 

If legal remedy offered is not good enough, court may offer an equitable remedy. Courts of equity protect personal rights, not just property rights.  Ex: Oroloff- Oroloff was kicked out of gambling horse track, statute says if this is done for a reason other than bad character the track must pay P $100, Oroloff sues to be let back in, Crt finds that he was being denied his freedom to associate in a public place and that $100 doesn’t compensate that. Thus, the court ordered forced the track to let Oroloff back in as well as pay him $100. 
If legal remedy is not adequate or would be too speculative or would result in too many lawsuits, the court will order an equitable remedy. STOP
If something is unique court may order equitable remedy. 
Ex: Tamarind- court ordered that company put director’s name in credits, legal damages were too speculative because it’s hard to figure out how much his reputation would have been enhanced by having his name in the credits. 

Ex: Garety- legal remedy was adequate enough where plumbers don’t do the work- could order plumbers to pay for another plumber, specific performance would be unnecessary and court might have to supervise. Plumbing was NOT unique. 
When a property in unique (describe in detail why it is unique), the court may order specific performance. The less unique it is, the more likely the court will tell the buyer to find another property and enforce the legal damages of paying the difference in price. 
Court may consider an equitable remedy even when theoretically the legal remedy is adequate if, in reality, the legal remedy will not be adequate.

Ex: Johnson- husband agrees to wife as beneficiary of life insurance, husband leaves it to new wife and kids (rule is that if he made the promise to her first, she gets it unless the new wife and kids paid some consideration for it so that they are Bona Fide Purchasers and not just giftees), so technically she can sue estate for the legal remedy but the estate has no money so the court allows her the equitable remedy of getting it from the life insurance company. 
Court may give equitable remedy if there is a great public benefit.

Ex: Joy v. City of St. Louis- court ordered the def to allow another RR co. to use its tracks.

Decree/Injunction should be feasible (def must be able to comply) and its enforcement practical.

Decree/Injunction must be specific enough to give the def notice to comply (contempt won’t work if the def has no notice)
Balancing of Equities and Hardships: if the equitable remedy will cause more hardship than good, the court may not order it.
Ex: Wroth: where husband contracts to sell house but wife doesn’t want to and then seller sues for specific performance, court found that this could cause more hardship on the marriage than the hardship it would cost the buyer to go buy another house. 
Court may refuse injunctive relief on a valid contract if it is for the public good, may look backwards to do this. 
Ex: Hyland v. City of Eugene- deed said land was for the public forever but court allowed this to be suspended temporarily to provide trailer housing for veterans returning from WWII. 
UNCLEAN HANDS: bars relief to the person who seeks intervention of equity to vindicate her rights in a transaction in which that person was herself guilty of some unethical conduct or didn’t act in good conscience.  
Some courts will say that only the party bringing the action must have clean hands.
Ex: NY Football Giants- p. 285- where a team had signed a player in violation of another league’s rules, court said that they had unclean hands (by inducing the player to violate good conscience) when they sought the equitable relief of forcing that player to perform the contract after he had signed with another team. 
- note argument that the def had no duty to abide by the other conference’s rules or any obligation not to deceive the viewing public (def argument)
Hands must only be clean with regard to this transaction
Ex: case on 287 and ex: can’t create a rule where careless driver can hit a pedestrian and then say the pedestrian had just beaten his wife before he left the house (example from other notes, not from this case)

Some courts will look at the intent of the party when determining whether they have unclean hands. Other courts will look at whether or not there was actually harm

Ex: blanco- unclean hands does not apply because the original fraud was dissipated because the debt was not owed to the creditors, they intended fraud but it actually wasn’t. 
Ex: other cases have found that it’s the intent, don’t have to actually prove there was fraud or harm. Harm or lack of harm is irrelevant, it is the intent to be in the scheme. 

Court may look at the relative fault of the parties (who’s hands are dirtier).

Ex: when the fault of the grantee daughter is greater than the grantor father because daughter had two guilty parts- she suggested it and went through with it, court granted specific performance for her to have to convey it back to her father.

Unclean hands will not be applied to the detriment of others.

Ex: father hasn’t paid child support but wants to get custody of children. Its in the best interests of the children to be with the father so court will not apply unclean hands. Childs interests come first. 
(1) Will the court hear the case?

- football case

(2) Balanced equities/Hardships

(3) public interest

(4) effective legal remedy?

- speculative? Pl will say jury can figure it out

 (5) court supervision
-if there is another interest such as public health or right to earn a living, court will be more willing to get involved and supervise
(6) multiple lawsuits?
- is it possible to do a class action or will individuals have to independently prove a bunch of things like harm within it?
EQUITTABLE ESTOPPEL- prevents a party who has misrepresented a fact from denying his misrepresentation regarding that fact- party can fully believe the fact to be true, the misrepresentation can be express, by conduct or by silence, party must justifiably rely on the misrepresentation and the reliance must substantially prejudice the party who relies. 
Ex: Parks- Girl molested by priest claims equitable estoppel after the SOL has run up on her claim, says priest told her that her soul would die if she didn’t forgive him, Court says she fails part 1 of test. Dissent says she doesn’t need equitable estoppel, they used coercion. 

6 part test: (Parks- Ill. 1999- p. 293) Pl has burden to satisfy all 6 parts!
(1) other party misrepresented or concealed facts

(2) other party knew at the time of the representation that it was untrue

(3) party claiming the estoppel did not know that the representations were untrue when the representations were made and when they were acted upon

(4) the other party intended or reasonably expected the representations to be acted upon by the party claiming estoppel or by the public generally
(5) party claiming estoppel reasonably relied upon the representations in good faith and to their detriment

(6) party claiming the estoppel has been prejudiced by his reliance on the representations (have to show they missed some opportunity). 

- def will try to show that the prejudice is the pl’s own fault. Ex: SOL has run up, that is the prejudice and its their own fault

Other Court: To assert equitable estoppel to prevent the def from asserting the SOL as a defense, pl must prove: (Greisemer v. Bourst- NY 1998)
(1) def made false representations or concealed material facts
(2) that such was done with the intention or expectation that such conduct would be acted on

(3) that the def had actual or constructive knowledge of the true facts

**(4) that the def induced pl not to pursue her remedy against def.

(5) pl not only relied upon false representations by def but the reliance was justified. 

Equittable Estoppel and the Statute of Frauds (Oral contracts) p. 297

Estoppel against the gov’t- courts originally refused to apply estoppel against gov’t agencies but recent trends have shown some relaxation in that (p. 297)
LACHES: pl will be barred from recovery when pl unreasonably delays pursuing a claim in equity and this delay prejudices the adversary, even if the SOL has not run. 
3 part test:

(1) delay in asserting a right

(2) delay was not excusable

(3) undue prejudice against the other party
Ex: Schroeder v. Schluber p. 299- contract had expired but there was still an option to buy, pl waited too long until the property value had gone up and def had made improvements, court says wouldn’t be fair to def and would be detrimental to him to make him sell at the low price. 
Ex: Prouty v. Drake p. 301- husband stops paying wife’s insurance policy for a $10k policy at $500 a month, she sues him 8 years later, court says it wouldn’t be fair to make him start paying it now because the premiums would be much higher
*Tunick says that they should have just made him pay the $500 a month and ignored whether it would have been for $10k or not. 

Waiver- p. 304- party seeking to enforce some right may have waived that right: intentional relinquishment of a known right, based on policies of stability and conclusiveness of transactions to encourage future reliance. 
* possible def argument that he relied on SOL- need to know more facts like whether the def recently invested in something. 
Right to a Jury Trial

7th amendment guarantees the right to a jury for civil matters over $20 (tunick thinks)

- this has NOT been applied against the states. 

Typically Juries will decide questions of law, judges will cover equity and Lawyers will write the injunctions. 
Ex: P sues D for money and an injunction, alleging that D tiptoed through P’s Tulips.
- judge will decide if D tiptoed through tulips in the past and issue the injunction to keep it from happening in the future.
- Jury will decide if D tiptoed through tulips and did damage and how much he should pay
- When judge decides whether to grant the injunction- in most jxs the judge will be bound by the previous juries decision on whether the tiptoeing had occurred before. Some jx’s maybe not. 

Avoiding a Jury Trial:
Civil and Criminal Contempt
Civil and Criminal contempt involve different rights

Criminal Contempt

(1) Generally involves a fixed amount of time in jail and if there is a fine, it would go to he gov’t.
Rights at a criminal contempt hearing: right to a hearing, right not to speak and this can’t be used against you, proof must be beyond a reasonable doubt, have right to remain silent and have to be told of this right.  Right to have attorney appointed for you.

Civil Contempt

(1) Generally if you are incarcerated and can get out as soon as you give the information/comply with the court order. If there is a fine, it would usually go to the other party. 
Rights at a civil contempt hearing: no right to have attorney appointed for you, preponderance of evidence, must answer questions or you can be held in contempt more. 
TEMPORARY RESTRAINING ORDERS
Getting an injunction may involve a multistage proceeding:
(1) temporary restraining order

(2) preliminary injunction

(3) trial on the injunction.

- not every law suit involving injunctions will have all 3 of these steps.

TRO: preserves the pl’s rights until the motion on the preliminary injunction can be heard. 

- doesn’t last long- just long enough for more research for next motion

- TRO is enforceable by contempt. 
** will want to get for pl because it can strengthen their position in negotiations and def does not get all the same rights here that they would at a trial. 
- After TRO, the preliminary injunction hearing will be held- this is not the final trial on the merits, parties still get another chance to do research, court will use same factors.

- Sometimes court requires you to post a bond if someone looses money as the result of the injunction so that if at later trial they find in favor of def, def can get their money back from the bond

4 prong test to show judge: (no one is determinative, court will weigh them)
(1) whether the moving party is likely to succeed on the merits

ex: show def violated a law- strong presumption that the legislation process in CA is valid- passed fair trade acts, CA wouldn’t pass a law without researching it. 
- can have experts testify to factual contentions 

(2) whether the moving party will suffer irreparable injury if the injunction is not granted.
(3) whether preliminary injunction would cause harm to the others

  - pl can argue that even if harm will be caused, they will post a bond. 

(4) would preliminary injunction be in public interest

- fair trade laws are set up in the public interest

Simmons-Harris test for Preliminary injunction: (p. 181)
(1) irreparable injury

(2) balance of hardship to the pl if the preliminary injunction is not granted contrasted with hardship to the defendant in light of a bond mitigating the hardship

(3) likelihood of pl’s success on the merits

(4) public interest
(sometimes he will ask about an injunction on test and the question will ask about the “permanent injunction trial”- the only issue here is whether the law has been violated, not relevant anymore what the first 4 factors are- don’t have to argue these factors at the trial, its irrelevant)

Requirements for the Decree:

NOTICE: FRCP Rule 65(b) (p. 365) (def can argue they had no notice and are thus not violating)
(b) TRO: Notice, Hearing, Duration: 
- a TRO can only be granted without written or oral notice to the def if (1) facts shown in affidavit or complaint show that irreparable injury will occur to the moving party. Ex: they threaten to smash the vase
- they can get the vase by sending a police officer to their house, detaining them and then going to go get it or holding them in contempt until they tell where the vase is if the police officer cant find it.

- so this person gets notice eventually, and notice of the TRO isn’t required in all circumstances, its not like the whole process will go by without any notice. 

Not giving notice is risky- judge might not agree with you, might require you to give notice and then you have to go give it and come back for the hearing to get the TRO.

Who is bound by the decree: (p. 413)
FRCP 65(d): Injunction or TRO is only binding upon parties to the action, their officers, agents, servants, employees and attorneys and upon those acting in concert or participation with them who receive actual notice of the order. 
- notice doesn’t have to be written, just has to be someone telling them
Ex: Vuitton v. Carousel- injunction against making knock-off bags against Mirage but Carousel would be bound as well if they were acting in concert AND had notice. 

Acting in Concert- courts apply different standards, may look at def’s knowledge or interest in what the def was doing, etc- see p. 416 for cases. 
BONDS: FRCP Rule 65(c) (p. 365)
(c) Security:  no TRO shall be issued unless a security bond is posted by the moving party, in the sum the court deems proper, to cover the costs and damages of the other party if it is found that they have been wrongfully enjoined or restrained. 
Bonds: Statutes typically require- the preliminary system is prone to error, guarantees that only people who are genuinely in need seek these remedies, provides security for def in case he suffers wrongful losses. However, can be a deterrent for a pl in the right. 
SPECIFICITY: needs to have enough detail so that people know exactly what they are to refrain from doing. 
Ex: disco problem- injunction should specify decibel levels depending on the day and time, who it is enforceable against. (Other solution would be to have them sound proof the walls)
WILLFULLNESS AND ABILITY TO COMPLY: def can defend his breach of an order by saying that he is unable to comply. 

Criminal contempt- requires that the def intentionally violate the order.

Civil contempt- does NOT require that the def intentionally violated the order since the purpose of those cases is to give the opposing party relief .
RESTITUTION

(emphasis on Unjust enrichment)
Restatement Third of Restitution and Unjust Enrichment §1: A person who is unjustly enriched at the expense of another is liable in restitution to the other. 

Unjust enrichment: refers to a narrowly defined set of circumstances that are defined by law not morality. It is enrichment that lacks an adequate legal basis: results from a transfer that the law treats as ineffective to work a conclusive alteration in ownership rights.
Usually effective transfers involve a consensual exchange, a valid gift or a legal duty (such as a liability in tort or an obligation to pay taxes). 
Pl must decide what remedy to seek: can affirm a contract induced by fraud and sue for damages or disaffirm the contract induced by fraud and seek restitution. 

Suing in Quasi-Contract:

Unjust enrichment rule: the point of suing in QC is to disgorge the defendant of ill-gotten profits so pl gets the amount that def has unjustly benefited (here would have been $550)
Ex: Felder (9th cir 1929 p. 465)- def steals pump from pl worth, $8k, sells it for $550, normally in QC pl would get $550. 

Here, however, Court says that had pl hired def to sell it, he would have expected the market value/the contract would have been for $8k. Awards pl 8k. (argument: def=thief, should pay +)
Court rejects pl’s argument for $10k because the item had special value to him. 
Had suit been in Tort, the purpose would be to compensate for losses but he sued in QC here- perhaps SOL ran up. 
Unlike restitution as an alternative remedy for tort or reach of contract, where tortuous conduct or breach renders any enrichment flowing from the breach or tort unjust per se, free standing restitution requires that the def’s receipt of the benefit be unjustified. 
Ex: Kossian (CA 1967 p.473): defendants enrichment was unjust where:
- pl was (1) authorized to do fire clearing work legitimately by first owner/person with authority.
- pl (one Reichert) expected to be paid

- (2) second owner requested money from insurance to cover clearing, received it and didn’t pay pl. (def claimed that pl should go sue the first owner)
- if def hadn’t requested the money, there would have been no unjust enrichment. 
ACCEPTANCE OF BENEFITS:
Felton (Idaho 1949- p. 479)

(1) Where certain people had refused to pay/refused benefits, the attorney did the work after that refusal and thus it was gratuitous with regard to them. (Here, attorney does work in a wills contest that benefits many people, some of whom had said they wouldn’t pay before)
(2) First decision/possible other rule- Will apply or presume a contract/promise to pay the attorney if attorney renders valuable work, unless the facts show that the work was meant to be gratuitous 
Restoration by pl: (p. 483) if pl is seeking rescission and restitution in law, must first return goods to def. Exceptions: (1) if pl is only seeking money damages, then the price of the goods can be taken out of the pl’s recovery (2) if what the pl got has become worthless
If pl seeking rescission and restitution in equity- restoration is not required. 
Unsolicited Benefits and Volunteers
VOLUNTEERS are not entitled to get paid (general rule): Bailey (RI 1969- p. 489)- where pl took care of horse (gave it TEVO) knowing there was a dispute as to ownership (def. owner had rejected it because it was lame and sent it back to seller), Court said that pl knew there was a dispute, took a chance and was thus a volunteer. (To get paid pl would have to show that def was the owner and he had a legal duty to pay for it).
EXCEPTION:  Restitution for unsolicited acts preserving property

- if you save someone else’s property (in horse case, we don’t know who the owner is so we don’t know what happens if you save someone else’s animal)
Restatement of Restitution (1937) p. 491

( **6 part test)
A person who (1) saves another’s property from damage or destruction is entitled to restitution for such services if: (pl and def will argue here whether or not there would have been damage)

- pl can argue that the intent of this statute is to have things fixed, this doesn’t fit into the language of the restatement but this is the real intent. Argue that this section should be construed as having an intent of having things fixed. 

Def wil argue that if that’s what the legislature wanted they just would have said it.

(a) person was in lawful possession of the property or lawfully took possession of it.
- pl will argue that it is reasonable for neighbors to help out, def will say it was trespass

(b) it was reasonably necessary to act before the owner could be contacted. 
- def will argue that it was not necessary for the pl to act in the manner that they did

(c) the person had no reason to believe the owner would not desire such assistance
- pl will argue that they assumed def didn’t want property damaged, def will argue that “such assistance” refers to the exact type of assistance given. 

- this has to do with the exception that people should not have things imposed on them, if they refused, they will not have to pay. 

(d) the person intended to charge for the services (or retain the property if owner not found)

- pl will say they spent a lot of money, assumed they would be compensated. Def will argue that it was just a friend helping them out. 
2nd restatement- says when something is a prolonged and costly effort, it may be presumed that it was not voluntary. 
(e) the property has been accepted by the owner
-def will argue that they didn’t have any other choice but to accept it, no opportunity to refuse, didn’t ask for the benefit like in Kossian
- may argue that he can’t give it back (ex: paint on house)
EXCEPTION: Restitution for Unsolicited Medical Services or Preservation of Life
(officious: interfering, bossy) Theory: good social policy to encourage the doctors to do this
Restatement on the law of Restitution:

§112: A person who without mistake, coercion or request has unconditionally conferred a benefit upon another is not entitled to restitution, except where the benefit was conferred under circumstances making such action necessary for the protection of interests of the other or of a third person. 

§113: A person who has performed the noncontractual duty of another by supplying a third person with the necessaries which in violation of such duty the other had failed to supply, although acting without the other’s knowledge or consent, is entitled to restitution therefore from the other if he acted unofficially and with intent to charge therefore.

Ex: A person (Dr greenspan) who has performed (x-ray, cast crutches) the non contractual duty (duty of parents to take care) of another (parents) by supplying a third person (daughter) with necessaries (here is where the problem is, what is a necessary? Was it so necessary to do it at that instant, couldn’t the doctor have called the parents first and ask them to do the procedure or tell them they could go someplace else. Was it necessary to be done without asking the parents- or is it even up to the doctor to decide that) which in violation of such duty (is there really a duty here, its common for kids to have sprained feet that are bruised and they just get better, so had parents really violated their duty her) the other had failed to supply , although acting without the other’s knowledge, or consent, is entitled to restitution therefore from the other if he acted unofficially and with the intent to charge therefore.

§114: A person who has performed the duty of another by supplying a third person with necessaries, although acting without the other’s knowledge or consent, is entitled to restitution from the other therefore if (a) he acted unofficiously and with intent to charge therefore and (b) the things or services supplied were immediately necessary to prevent serious bodily harm to or suffering of such person. 

Ex: Greenspan p. 493- parents of basket ball player daughter forced to pay for doctor’s bill after family friend takes her to get cast for fractured ankle without parents knowledge. 
Duty of parents to pay for negligence of children is a principle of natural law. 

- have to provide daughter with emergency medical services, they knew the services were necessary, they got the benefit, permitted their daughter to return for services (they paid to have the cast taken off, just not when they put it on)

Person in a coma, unconscious or too young: (p. 496- surgery performed on unconscious patient)
§116: A person who has supplied things or services to another, although acting without the other’s knowledge or consent, is entitled to restitution if: (a) he acted unofficiously and with intent to charge (b) the things or services were necessary to prevent the other from suffering serious bodily harm or pain (c) the person supplying the had no reason to know that the other would not consent to receiving them, if mentally competent and (d) it was impossible fo the other to give consent or because of extreme youth or mental impairment, the other’s consent would have been immaterial.
Rescue efforts/emergencies: usually courts will presume its voluntary but if you’re a professional, the presumption will be that you intend to get paid (salvor).
EXCEPTION: Moral Obligation (payment of another’s debt or obligations)
Ex: Gallagher (Penn 1969 p. 501)- Insurance agent advances money to client after fire thinking that the insurance company will pay him back. He argues that he was protecting his own good will and benefiting the public by getting stores opened back up- Court says there is no authority for restitution 
Ex: Atlantic (9th cir. 1952 p. 502)- may imply you can protect your own good will and get paid for it. 

Atlantic pays excess money to Exchange and is trying to get it back from Cooney who caused the financial injury to exchange. Court says that it was not a mere officious act, but that they had at least a “moral obligation” to pay Exchange the loss. **so you can argue that there is an exception to the rule that volunteers don’t get paid if you had some moral obligation to do what you did. 
Ex: Norton v. Haggett (Vermont 1952- p. 505)
Even though def’s will gain an unearned benefit if the pl is denied relief, pl looses because: 
(1) pl has no one to blame but his own negligence and inattention 

(2) he was an intermeddler and officiousness is not to be encouraged
(3) his good faith was apparently questionable

(4) he had no motive of self interest; he was not protecting any interest which he had or thought he 
had; nor was he discharging any duty which he owed or thought he owed
(5) He was not related to, or even friendly with Haggetts, nor was he protecting any interest of theirs.
(6) To give the pl restitution from the Haggetts would be to substitute him for the bank as a creditor of the Haggetts without the consent of either the bank or the Haggets
-No protection is deserved by one who intermeddles by paying another’s debt either without reason or to secure rights against the debtor without the consent of the creditor. (Court says he is a volunteer without an exception, in equity court with unclean hands- no recovery)
- Tunick thinks that the guy here came into court with unclean hands because he offered to take over this debt of an enemy to make things hard on them (then bank messed up and thought he was just paying it off). Def could have argued he couldn’t make things harder on them than contract. 
Proposed rule: If someone refuses a benefit and other party still does it, they are not entitled to restitution unless they there was a duty to as a matter of law. State law required it. 
Ex: Tunick tells guy not to fix breaks, law says mechanic can’t allow someone to drive it away without fixing breaks, mechanic gets the money (although tunick argues that he could have had it towed away and that wouldn’t be driving it, tunick still looses though)\
Rule: some courts say that when the def had an opportunity to refuse the work and didn’t, he should pay the pl. 
When someone works and there is no written contract, there is a presumption that people don’t usually work for free and they should get the reasonable value for the work but not a portion of the business (should get value of the services not the benefit the other got- only get the benefit (portion of the biz) if the other is a wrongdoer who was unjustly enriched)
Ex: Maglica p. 531- girlfriend works for boyfriends business, they split up and she wants a portion of the business. Court gives her the reasonable value for the work. 
- say jury should be told that the fact that they lived together and hold each other out as husband and wife does NOT show an agreement to share property. 

Equitable Remedies for Unjust Enrichment

Constructive trust and Equitable lien

Constructive trust: person wrongly takes property from you and it goes up in value, they hold that extra money for you as a constructive trust. 

ex: someone steals your painting that you bought for $500. They sell it for $20,000. It went up in value, that’s what you want. 

Equitable lien: If it goes down in value, you have an equitable lean and can get the difference. 

Ex: paid $500 but thief sells it for $300. You want the $500. 

- both are means of addressing unjust enrichment. 
When there are two innocent parties, 1st in time will prevail unless the 2nd one can prove they were a Bona Fide Purchaser (pay some consideration, not just a gift)
Ex: Hirsch (p. 547)- Divorce judgment says husband should leave insurance proceeds to his children as beneficiaries, instead he leaves it to his second wife. Nothing here to show 2nd wife was a BFP 
(Some states would say that she could have said that she would marry him for the beneficiary- this would have been consideration.)
Courts may not be willing to let def get away with something based on a technicality in wording
Ex: Rogers v. Rogers (NY p. 550)- divorce judgment says that he has to keep wife insured under company X for $15k. He quits his work and gets different insurance and claims that he only has to pay this if its from insurance X. This is a technicality of wording. 

Court says this isn’t equitable to let him to get away with it. (Tunick says that the lawyer could have drafted it any way he wanted, the lawyer wrote it the way he did, which allowed for this technicality. Tunick thinks the lawyer was lucky that the court saw the equities here but really court might not be willing to fill in the gaps)

Where X steals $43k and uses it to pay for 1/7 of a life insurance policy, Court allows the theft victims to sue for 1/7 of the insurance proceed ($300k) instead of t $43k they had stolen from them, in an effort to deter theft by letting people know that their families won’t benefit from something like this. (Baxter (NY- p. 554))
Dissent- says the wife and children have the interest in the policy, they have done nothing wrong, they can not have their rights affected. Their rights aren’t bigger than the wife and daughters who did nothing wrong. Pl should just sue for the $43k. 

TRACING

**there still is a lawsuit outside of the tracing proceedings. You can still sue if you don’t get anything from the tracing. 
** pl can even just argue for whatever gives him the best and call this the “good guy method”

HAND METHOD (percentage method)- this is what Tunick thinks makes sense in a legal context but it is rejected at the end Schmidt.
Account
Event


D

A

B
2k

theft from A

0

2k(100%)

4k

theft from B

0

2k(50%)
2k(50%)
(each have 50% of account)

2k

vacation

0

1k(50%)
1k(50%)

4k

D’s funds

2k(50%)
1k(25%)
1k(25%)

2k

Land purchase

1k(50%)
$500(25%)
$500(25%)

0

Gambling

0

0

0
Land= 20k

(land= 50% D’s, 25% A’s, 25% B’s)

D-10k, A=5k, B=5k

. 
Equitable arguments:
Creditors: We’re owed 16k- we’re totally innocent- give A and B back the $2k they had stolen from them and then everyone gets what they’re owed. Why should A and B get more for nothing and we only get the 10k from D when we’re owed 16k. Def should be able to pay off his debt because it was his skill that got the money.
- No one relied on the hand method in the first place, no one moved here for this method, we should use whatever method is fair. 

A and B: will argue that D is the wrongdoer and should not benefit by having his debt extinguished-this will encourage the theft behavior.

- creditors dealt voluntarily with the def-could have protected themselves from the def- could have taken a lien out on something, had an opportunity to secure the debt, we’re more innocent than they are because we had no opportunity not to deal with def. 
Def: my skill and good investing was used to get the additional money, it should be used to pay off my debt. 
Logic of the equitable arguments will remain the same. (on test, you can number the arguments and then in a later question say 1 through 6 arguments above apply except that B will argue 4 instead of A, etc) 

FIFO (First in, First out) (this is what Hand uses in Schmidt)
Account
Event


D

A

B
2k

theft from A

0

2k

4k

theft from B

0

2k

2k
2k

vacation

0

0

2k
4k

D’s funds

2k

0

2k
2k

Land 


2k

0

0
0

Gambling

0

0

0
Land= 20k

B gets 20k (at the time the land was purchased, only def and B had money in the account because A’s was spent on the vacation. B’s money went in first, so it comes out first and B takes the 20k)
Equitable Arguments:
A: this is a windfall to B, my money was stolen first- I should get more. (B will say so what if your money went in first- you should just get a little extra for interest)
B: this is the method of the jx, that’s the way the cookie crumbles, don’t want the def to profit from his theft. Creditors shouldn’t get anything, voluntary (see Hand)
Creditors: no one relied on this method, not fair that B gets 20k while we and A get nothing, makes no sense. 
*** anyone who doesn’t want it can say that even Hand who applied it said this test has “no intelligible relation to the situation”
LIFO (Last in, First out)
Account
Event


D

A

B
2k

theft from A

0

2k

0

4k

theft from B

0

2k

2k
2k

vacation

0

2k

0

4k

D’s funds

2k

2k

0



2k

Land 


0

2k

0



0

Gambling

0

0

0

Land=20k

Def’s money used to buy land so he gets 20k

Def: my skill and good investment were used to buy the land, I’ll take the 20k, pay A and B their 2k and give the creditors 16k, everyone gets what they deserve. 

Creditors: ok

A and B: why should def benefit from this, this will encourage theft, need to deter, we are innocent and our money was used to make the profit. 
HALLETT- all of the funds that come out of the account are presumed to be the defendant’s/wrongdoer’s until his funds are exhausted. (p. 559)
(This tells us how the money comes out, there are 3 methods for how the money went in Hand, FIFO and LIFO)
Ex: Hand for how money went in, Hallett for how it came out. 

Account
Event


D

A

B
2k

theft from A

0

2k(100%)

4k

theft from B

0

2k(50%)
2k(50%)
(each have 50% of account)

2k

vacation

0

1k(50%)
1k(50%)

4k

D’s funds

2k(50%)
1k(25%)
1k(25%)

2k

Land purchase

0

1k(50%)
1k(50%)


0

Gambling

0

0

0

Land= 20k

Def had 2k in the account when the land was purchased, so Hallett trumped Hand in this jx, and all of the def’s 2k was used to buy the land so def gets the 20k. 
- some argue this is not fair because if the def buys something and it goes up in value, he gets the benefit. 

OATWAY: The rightdoers have the choice between tracing and using Hallett if the def has money in the account. (p. 560)
Purpose: to benefit the right doer at the expense of the wrongdoer (unless it will harm another like children), if creditors have to go down with the wrongdoer fine, they could have secured their debt. 

(This tells us how the money comes out, there are 3 methods for how the money went in Hand, FIFO and LIFO)

Ex: HAND for how money went in, OATWAY for how it came out
Account
Event


D

A

B
2k

theft from A

0

2k(100%)

4k

theft from B

0

2k(50%)
2k(50%)
(each have 50% of account)

2k

vacation

0

1k(50%)
1k(50%)

4k

D’s funds

2k(50%)
1k(25%)
1k(25%)

2k

Land purchase

1k(50%)
$500(25%)
$500(25%)


0

Gambling

0

0

0

Here, when the def put in 2k, the pl’s had the choice of applying Hallet (which they did not choose because this would mean the def bought the land) or tracing- they chose to use tracing here because then at least they will get 25%.
Some say that the method of tracing to be used is the method of the jx (here Hand was used) but pl’s can argue that the tracing method used should be LIFO or FIFO- whichever will benefit them the most. 
Ex: LIFO for how money went in, OATWAY for how it came out
Account
Event


D

A

B
2k

theft from A

0

2k

0

4k

theft from B

0

2k

2k
2k

vacation

0

2k

0

4k

D’s funds

2k

2k

0



2k

Land 


0

2k

0



0

Gambling

0

0

0

- the above is what would occur either way- if pl’s chose LIFO, defs money is used for the land and if they use Hallet, def’s money is used for the land.
A and B: will argue that using LIFO or Hallett does not accomplish any equity, court should allow a different method to give the right doers a choice, should use the method that benefits the right doer.
B will want FIFO because that gives him all the money
A will want HAND because then at least he gets 25% of the land money ($5k). 
RESTORATION: Defendants funds are used to restore what had been taken from the right doers. 
Ex: Hand with Restoration.
Account
Event


D

A

B
2k

theft from A

0

2k(100%)
0
4k

theft from B

0

2k(50%)
2k(50%)
(each have 50% of account)

2k

vacation

0

1k(50%)
1k(50%)

4k

D’s funds

0

2k(50%)
2k(50%)

2k

Land purchase

0

1k(50%)
1k(50%)


0

Gambling

0

0

0

A and B both have 50% of the land because def’s money restored what had been taken from them. 
LOWEST INTERMEDIATE BALANCE (doesn’t fit in with the problems Tunick gives)

- assumes that any subsequent deposits are NOT restorations of the pl’s money. 
- Pl has the priority to the lowest amount of money in the account after their money was taken (after that, they have to wait in line for money). Doesn’t mean pl will get the whole amount, just means they have a priority.
- this really depends on how bank keeps its books, need more detailed info about the account.
Ex:
Account
Event




1k

D’s money



2k

theft of 1k from P

- lowest amount in account after the theft was 2k so P has priority to 2k.
Ex: 
Account
Event



(Pl has priority to $1400 if withdrawals came 1st)


1k

D’s money



2k

theft of 1k from P
1400

withdrawal of $600
2000

deposit of $600

Account
Event



(Pl has priority to $2000 if deposits came 1st)


1k

D’s money



2k

theft of 1k from P
2600

deposit of $600

2000

withdrawal of $600

So this method depends on the order in which the bank decides to do its books. 

Problem: Def has 2k in account, steals 2k from P1, buys a painting for 2k, steals 2k from P2, looses 2k at horse races, buys stock for 2k. Painting sold for 18k. Stock sold for 12k. 
HAND

Account
Event


D

P1

P2
2k

D’s money

2k(100%)
0

0

4k

theft from P1

2k(50%)
2k(50%)
0
2k

D buys painting
1k(50%)
1k(50%)
0
4k

theft from P2

1k(25%)
1k(25%)
2k(50%)

2k

Horse races

$500(25%)
$500(25%)
1k(50%)


0

purchases stock
0

0

0

Painting sold for 18k (D gets 9k, P1 gets 9k)
Stock sold for 12k (D gets 3k, P1 gets 3k, P2 gets 6k)

- this is difficult question because there are two purchases that increase in value and one of the people who only benefit from one of the increased value purchases. 

FIFO
Account
Event


D

P1

P2
2k

D’s money

2k

0

0

4k

theft from P1

2k

2k

0
2k

D buys painting
0

2k

0

4k

theft from P2

0

2k

2k

2k

Horse races

0

0

2k


0

purchases stock
0

0

0

Def gets 18k from painting, P2 gets 12k from stock, P1 gets nothing
P1 and creditors will join up and argue that its nonsensical that P2 gets everything. 
LIFO

Account
Event


D

P1

P2
2k

D’s money

2k

0

0

4k

theft from P1

2k

2k

0
2k

D buys painting
2k

0

0

4k

theft from P2

2k

0

2k

2k

Horse races

2k

0

0


0

purchases stock
0

0

0

Def gets 12k from stock, P1 gets 18k from painting, P2 gets nothing. 
Hand and Hallett
Account
Event


D

P1

P2
2k

D’s money

2k(100%)
0

0

4k

theft from P1

2k(50%)
2k(50%)
0
2k

D buys painting
0

2k(100%)
0

4k

theft from P2

0

2k(50%)
2k(50%)

2k

Horse races

0

1k(50%)
1k(50%)


0

purchases stock
0

0

0

Def gets 18k for the painting since his money was used first, then later only the pl’s money is used for the stock (Hallett isn’t an option because def has no more money) so P1 and P2 each get 6k. 
Hand and Oatway

Account
Event


D

P1

P2
2k

D’s money

2k(100%)
0

0

4k

theft from P1

2k(50%)
2k(50%)
0
2k

D buys painting
1k(50%)
1k(50%)
0

4k

theft from P2

1k(25%)
1k(25%)
2k(50%)

2k

Horse races

0

$1500(50%)
$1500(50%)


0

purchases stock
0

0

0

Here- if pl’s opt to use Hand for the painting and then Hallett for the Horse race, each pl gets 6k from the stock. (same as if they used hand for painting). Def and P1 each get 9k from the painting.
With just hand D P1 and D get 9k from painting and from stock- D gets 3k, P1 gets 3k and P2 gets 6k.  
* P2 will argue P1 shouldn’t get more when they had the same amount stolen. 

Hand with Restoration

Account
Event


D

P1

P2
2k

D’s money

2k(100%)
0

0

4k

theft from P1

2k(50%)
2k(50%)
0
2k

D buys painting
1k(50%)
1k(50%)
0

4k

theft from P2

1k(25%)
1k(25%)
2k(50%)

2k

Horse races

$500(25%)
$500(25%)
1k(50%)


0

purchases stock
0

0

0

- P2 could argue that after he looses 1k at the horse races, def’s $500 should be restored to him because P1 already had their money spent on the painting and now have 9k. Then def would have $1500 spent on the stock (75%) and P1 would have $500 spent on the stock (25%) so P1 would get 3k and P2 would get 9k. (P1 can’t complain because they are getting 12k total)
Remedies for Harms to People
Theory: Those of us who benefit from the wonders of industrialization and modern technology should mitigate the plight of those how suffer harm from it- to compensate those harmed and show societies concern for them. 
Client may sue now for future losses because def may not always be around and don’t want court to have to supervise: Medical expenses (doctors, medicine, nurses, casts), Pain and Suffering, Physical Disability and Inability to Lead a Normal life, Loss of earnings, Future medical expenses, future pain and suffering, future disability and inability to lead a normal life, future loss of earning capacity. 
Ex: 

Lost earnings: pl will be compensated for the loss of capacity to earn (so that housewives and those who choose not to work for leisure will not be penalized- Restatement 2nd of Torts §906)
Medical expenses: reasonable cost of medical care that result from the tortuous injury and things associated with it (doctors, nurses, medication, casts)
Pain and suffering (inability to enjoy life, unable to move in certain ways).

Ex: Drayton (1976-p. 585)
- young girl injured when she ingests liquid plumber
Lost income: pl will argue that if not for the injury she would have had a high paying lucrative job but now she will have a low paying one. The statistics having to do with blacks and women shouldn’t apply because times are changing and I have statistics to show that. 
Def will argue that she is a young black girl- statistically blacks don’t make as much as whites, women don’t make as much as men. Also will argue that pl won’t necessarily be making minimum wage. 
Ex: woman has law degree but she’s raising kids. Judge could either look at it as she has a high earning potential and look at her going back to work or could look at the fact that she’s not working and give less. Pl will argue that she was going to go back to work and present whatever evidence that she was thinking about it

Medical expenses: Pl will attempt to make it look like the expenses are huge and will be ongoing. 
Def will bring in a physician that will testify that she won’t have huge medical expenses
Appellate court: can reverse the amount of money if the pl gets to much (so if arguing for the def on test, mention the appeal)

LOST INCOME- Getting the money in advance:
pl will say that she will invest the money at a low rate of 1% so she needs more. 
Def will argue she can invest it at 5% so we should pay less now. 

Problem p. 37

Assume P was injured by D, and will only be able to earn minimum wage.  If P were not injured, P would earn $20,000/year.


Assume the $20,000 would rise by 10% per year and minimum wage rises by 5% per year.


Assume P will get paid at the start of each year, and that P will begin working in one year, which is when P would otherwise have started working:






Present

    Time
salary before 
M. Wage

value


(in years)
(10%)
(5%)
Difference
(at 4%)
 (Divisor)

0
     ‑
    ‑
     ‑
      ‑
     ‑
   ‑
‑


1

20,000
4,000
16,000
$15,385
(1.04)


2

22,000
4,200
17,800
$16,457
(1.0816)
(1.04)2

3

24,200
4,410
19,790
$17,593
(1.124864)
(1.04)3

4

26,620
4,631
21,989
$18,796
(1.1698585)
(1.04)4

5

29,282
4,862
24,420
$20,071
(1.2166528)
(1.04)5





‑‑‑‑‑‑‑‑‑‑






$88,302 (total $ for 5 years subtracting interest from 





getting it now)





====

The above takes the difference between what she would have earned and what she will now earn ($20,000-$4,000= $16,000- so one year from today the def will have cost the pl 16k) and divides it by 1.04 ($16,000/1.04= $15,385) to come up with a number that takes into account the interest she can earn at 4% a year. 
- have experts come in to testify what the minimum wage will be and how long pl will be working and how benefits might have increased the amount- jury will believe whatever it wants to believe

p. 601- case- Alaska court- says any profession the person is likely to receive wage increases…if you aren’t taking into consideration pay increases, we will assume that it your wage for the next 5 years- Tunick says he doesn’t understand this

- Drayton takes inflation into account- very difficult to predict. 

DAMAGES FOR PAIN AND SUFFERING
- can not be measured by any articulated formula

Third party testimony may be put on to interpret the injured parties pain and suffering when the injured party is unable to speak for themselves.

Ex: Capelouto (CA 1973 p. 624)- Child/baby injured by medical treatment- judge allows others to testify about her cries/moans- this can not give exact problem (head, arm) but it can show that there is suffering. 
Under the Federal Torts Claims Act (which borrows from state laws) awards are allowed to compensate the victim (since we don’t know and won’t allow people to figure out how much the harm is worth). If person is in a coma, they can’t be consoled by the money because they wouldn’t know it was there, therefore it would be punitive damages and not allowed by the FTCA. 
Ex: Flannery (4th cir. 1983 p. 625)- W Virginia law allows recovery for loss of capacity to enjoy life, but FTCA doesn’t allow it because person in a coma will not know that they have the money.
(Tunick disagrees and says that people in coma do understand things)
 (so under FTCA, can’t get award if person can’t enjoy it, this could affect a situation if someone dies- although this would then be a wrongful death suit- can recover money that the person who died would have earned)

Hedonic Damages (damages for loss of enjoyment of life): encompass things such as pleasure one receives from religious, physical, psychological and moral activities- does not attempt to measure the value of life enjoyed by any one particular individual but rather the value society intrinsically places on the life enjoyment of the average, reasonable person.  (many courts will no longer allow expert testimony because it is too speculative)
Can be cases involving IIED, NIED- very limited circumstances. 

Also cases such as toxic torts where no harm now but will be in future

What is an injury worth (see above list of things)

 
(1) similar to chart on p. 636-7- Florida- doctor bills, pain and suffering- 15$ a day, inability to 

lead a 
normal life- $5 a day.



(usually pl comes in and testifies to all her symptoms that have come from the accident and the 

jury comes back with something)



Frequently what something is worth can depend on where its tried (ex: case where they 

tried it in CA because they were giving big recoveries and didn’t want to try it in Alaska 


because people there would have known that he shouldn’t have been in the oil area)

Keep track of what harm has come to client- dizziness, inability to sleep (some lawyers have clients keep diary- although this is discoverable), pain in arm- can’t play golf, lack of ability to do things because of pain, surgery, inability to be able to do things because of surgery, cast, inability to do things, pain, brace, pain, permanent arm weakness (harms ability to play golf)- attorney needs to keep track of inabilities and harm and make sure that testimony is given on all of them



-lawyer will want to have as many people who have had a broken arm on the jury as 

possible- they will understand the inconveniences better.
PHYSICAL DAMAGE TO PROPERTY
Barge Bertie Rule (4th cir. 1969- p. 73): The def shall pay the cost of repair but not more than it was worth before the damage plus interest. (owner has a right to have it the way it was before
Ex: barge is worth 2500 and it would cost 4000 to fix, you’re only going to get 2500
Dissent: “no harm, no foul”- barge still fulfilled its economic function, no payment necessary 
- says that if the barge is worth 2500 before, then 2200 after, but costs 4000 to fix, even if you give him the 2500, he’s just going to keep the 2500. (This is one of the downsides but def has to deal with it since they don’t have the equities on their side)
General Outdoor Rule (Ind, 1966- p. 742)
Measure of damages is cost to restore or the market value of the property prior to the accident minus the market value after the accident. (Never get more than the diminution in value)
- def will ask for this rule
p. 743 Rule
If injury is permanent, measure of damages is market value before minus after. 
If not permanent, measure of damages is cost to restore. 

Permanent injury: when the cost to fix it is more than the value prior to the injury 

- def will ask for this rule

p. 744 rule (Tunick thinks this doesn’t make sense)
When property is permanently damaged, measure of damages is market value before injury.

If not permanent- damages are cost of restoration. 

Car worth 25k before accident, 10k afterwards
Cost to repair

borge 737

742

743

744
$15,000


15k


15k

15k

15k

$15,001


15,001


15k

15,001

15,001

$20,000


20k


15k

20k

20k

$25,000


25k


15k

25k

25k

$25,001


25k


15k

15k

25k

* note: equal to does not mean the same as exceed. 

Equitable arguments: pl is innocent, why should they have a rule that will force them to either pay their own money to fix or have to be stuck with some money and a broken car. 
- def can argue that he could pay the pl 100k to fix a 25k car and the pl might just keep the money. 
When accident increases the value of the property:
Item is worth $1500. After accident when paint is poured on it, its worth more- $2500. 

The removal cost is $500. So why would someone sue- because you can get the removal cost and then not really remove it. 

p. 743 factors- this is not a permanent injury because the cost to repair does not exceed the value of the property. Can get the $500 but you couldn’t get it if the cost to repair was more than $1500. 

Why not require the pl to say right now whether he’s going to have the paint remove- argue that we want to allow the pl to have choices. Pl doesn’t know what he wants to do right now, would waste the courts time to have them come back, pl is innocent and shouldn’t have to make the choice now, should be able to have options in the future. 

This was an accident, pl didn’t consent to having it done- to let the pl lose here is to take away the ability of the pl to say they wanted or didn’t want something. 

The enrichment isn’t unjust because the pl didn’t do anything or gain anything intentionally or knowingly (like one rykert). Pl had no opportunity to refuse. 

When repairs increase the value/useful life of what the pl had before:
Ex: Freeport (5th cir. 1976-p. 748)
16 year old dock expected to last another 25 years of useful life. 

Def collides with it and the repairs add on another 10 years (35 years total)
Total cost to rebuild was $84k. 

Court says def should pay for 25 of the 25 years and pl should pay for the extra 10: def only has to pay for what he damaged. 
Court does a wash here: says that if you were going to fix it in 25 years it would cost you more later with inflation. This is just a wash because court doesn’t really know it will cost more later. 

Def argument: pl should have to pay for the 16 years that they had already depreciated out of the total of 41 years and def will pay for rest. (court rejects this argument).  

- BUT court says the def wouldn’t argue this rule if the accident occurred on the first day- under the rule stated by the def, the pl will pay $0 and the def will pay 100%.  So def wouldn’t urge this same rule if the accident occurred earlier so really the def rule makes no sense- it’s only favorable to the def sometimes. 

SENTIMENTAL VALUE
Ex: Bond v. Belo (TX 1980-p. 754)
The correct measure of damages for things of sentimental value is the reasonable special value of such articles to their owner taking into consideration the feelings of the owner. 
Examples of things that may have sentimental value:  wedding veil, one of the emerald rings, the shoes and point lace collar that belonged to her grandmother, the pistol that belonged to her grandfather, the watch that belonged to her great grand mother and slumber spreads made by great, great grandmothers. 

Other courts, recognizing that traditional market or replacement value measures are not adequate in these situations, have indicated that the value is to be measured through “value to the owner” but that sentimental value may not be included in the award. 
Ex: Gov’t confiscates gun used to assassinate JFK. Weapon cost $51.40, pl paid 10k for it, claims he can sell it for $5 million. US Govt confiscates it. 
 [See King v. United States, 292 F.Supp. 767 (D.Colo. 1968)]

Argument: this would allow profit from a crime (even though the person who sold it didn’t commit the crime)- need to say why we don’t want this – will encourage people not to turn evidence in.

How to show what the value of the weapon is: could have a memorabilia expert testify (noting that very few presidents have been assassinated), look at value of weapons used in similar types of events, what museums say, appraisers say.

Court: rejected expected profits because it was too speculative (today, court would be more willing to do a battle of the experts). Instead uses value to the owner. 
This court says we could give intrinsic value (The true inherent value of the thing- same everywhere, considers replacement, depreciation and obsolescence and general usefulness)- not really applicable here, can’t replace it


or we could use “value to the owner”- allows owner to testify as to his valuation, jury is told that the pl’s valuation is not binding. Pl can show why the property has value to him- has to show why this is important to him and why the fact that he can’t have it is detrimental to you. 
-Can’t consider that he’s going to sell it or rent it out- this is too speculative. Can consider that it’s a conversation piece, can not introduce evidence of market value or loss of profits. Can say what he paid for it as evidence of value to him.

Ex: Felder- when the pl sued in Quasi contract, the court would not award him 10k for a stolen pump because he claimed it had sentimental value. They gave him the market value of 8k though instead of the normal quasi contract remedy of $550- the amount the def sold it for/was unjustly enriched. 
REMEDIES FOR FRAUD, MISREPRESENTATION AND BREACH OF CONFIDENCE
- Situations where one party’s choice to engage in a transaction is misinformed by misstatements of another

- Party can rescind (disaffirm) the transaction and seek restitution OR reaffirm the transaction and seek damages. 

Equitable clean-up doctrine: judge can just hear everything- can hear both equity rescission arguments and the legal damages questions. (so if party is not allowed to rescind, they can still sue for damages)
FRAUD: misstatement made by a part to another party that they relied on to their detriment. 

Different states define fraud in different ways.
Pl will want definition that does NOT focus on the mental state of the def/seller
Ex: Minnesota rule: even an innocent misstatement in good faith with good reason to believe it is true, is fraud. Focus is on the person hearing it. 
Def will want definition that focuses on the person making the statement. 

Ex: CA- statement made with reckless disregard for the truth- if it was an innocent misstatement, person checked up on their facts and believed the statement- its not fraud.
Could have negligent misrepresentation- S forgot to read report

Reckless misrepresentation- S intentionally didn’t read the report

Intentional misrepresentation- S read it and just lied. 

- if you focus on the mind of the person making the statement, most states require at least recklessness to have fraud. 

GANNETT (Conn. 1977 p.826): FACTORS FOR EQUITABLE REMEDY OF RESCISSION: 

- pl will treat the deal as if it didn’t happen, get their money back plus incidental expenses.

Court does NOT allow company to rescind Newspaper contract (but they can still sue for damages):

(1) To rescind for fraud, have to notify other party promptly (within a reasonable time) after the injured party learns of the fraud.
(2) Injured party can not speculate/wait around to see what the most profitable path is. 
(wouldn’t be fair to the workers, workers might want to leave if the deal is going to be 
rescinded, etc., wouldn’t be fair to people doing business with the company).
(3) When you affirm the contract, you can no longer rescind.
(4) Exercising dominion over the object of the contract, lose right to rescind (***may be determinative)-Acts of ownership validate the contract- doesn’t mean you cant sue for damages. Can’t change it so that it can’t be given back in the same condition/status quo. Ex: changed type set, discontinued columns, changed circulation- treating it as their own. Whereas fixing the type would just be preserving it. The more you are able to return the business the way it was, the more likely you can rescind.
(5) If the wrongful acts of the defrauding party or misrepresented qualities make restoration of the status quo impossible, rescission is not foreclosed. (Ex: fireproof chair burns- can rescind, but if you bought a chair and painted on it, can’t rescind because you can’t return it the way you got. authors of book argue that you retained a chair because you thought it was good but then when someone spills paint on it, should still be able to rescind. Authors of case book prefer the right doer.)

 Restatement of Restitution §65 (p.838)
The right of a person for restitution for a benefit conferred upon another in a transaction which is voidable for fraud or mistake is dependent upon his return or offer to return to the other party anything which he received as part of the transaction…except:

(a) can properly be retained irrespective or the voidable transaction

(c) has been continuously worthless

(d) has become worthless or impossible to restore by act of the other or because of lack of qualities represented by him (ex: fireproof chair that burns)
(e) consists of a commodity which has been consumed or disposed of before notice of the facts and opportunity for return an for which a ratable price has been fixed, if such price can be redited upon the granting of restitution 

(f) consists of money which can be credited if restitution is granted. 

Ex: Wilks (p.839)- where def seller made a misrepresentation and before learning of the misrepresentation, buyer demolished a building on the property, buyer was given rescission and restitution and didn’t have to restore the building or its value. 

Webb- the status quo rules do not apply when the inability to place a paprty in its former position is caused by his own fraud. 

Widmer (1952)- Court held that pl’s could rescind after they surrendered café’s beer license, even though def would likely not be able to get it back because def could have protected his interest by taking the café back when it was offered. 

Filled land- authors feel that where there was an intentional misrepresentation that it was not filled land, then there is a fire unrelated to the land- authors feel pl should be able to rescind and keep the fire insurance proceeds
 (6) Mere depreciation in market value by itself will not prevent rescission
(7) Injured party need not ignore the property and let it fail, can take necessary steps to preserve the value of the business 









-this conflicts with exercising dominion part- make arguments on whether they are preserving 
value or exercising dominion
(8) Legitimate/Good Faith Settlement negotiations toll the clock, don’t have to notify seller of intent to rescind until negotiations have irrevocably fallen through 





-want to encourage settlement, parties are in better position to know what to do- they’re in the business BUT can’t use settlement for the purpose of speculating to see if it was a good deal you made (this would not be in good faith)
(9) May be extra time for giving notice of rescission if the conditions don’t change/business is static
 -Ex: owning property on the moon- no one is relying on who owns it, etc, can get a little more 
time. Ex: restaurant business is not static, conditions change

(10) Shouldn’t take inconsistent positions






 
ex: here the guy was trying to rescind saying it was a bad purchase but when he was sued for making the purchase right after he purchased it, he defended himself saying that it was a good purchase- court doesn’t like this but Tunick says he could have thought it was a good purchase back 
(11) Pl may argue for incidental expenses
(12) Argue that you should be able to return it because of the equities- can argue this but let the client know that this equity argument is not the law. Tell them it may not work. 
(13) If question is about giving advice, discuss the possibility of different damages and note that there will be attorney costs which are only recoverable in certain situations. 
SAKS (CA 1951- p. 896) (pl thought he was purchasing a 4k coat but it was really a 5k coat- girlfriend had gone behind his back and told store she would pay the extra 1k. Now pl wants to rescind the gift to girlfriend and the purchase from Saks) (rescission of a gift (different test)-  gift can be rescinded if it was induced by fraud or material misrepresentation (deal breaker))
3 Part test to rescind:

(1) if gets what he expected but it was worth less (could argue its worth less in emotional value)

(2) substantially different from which he was led to expect (here he was expecting a coat fully paid forby him and he didn’t get it)

(3) harm in allowing fraud/misrepresentation vs. an overriding social concern for keeping the transaction 
ex: Here, have to find a reason to uphold the transaction and weigh it against the harm of the fraud. Here, the harm outweighed- want to punish stores for lying to people. 

Social motive might have outweigh for example if people had relied on it, ex: saks had paid people based on the sale, commission.  

Traynor dissent: pl was expecting a 4k coat and got a 5k one- got more than he expected, there is no social benefit to rescinding the sale. 
Restatement of Torts and Contracts
Party must have justifiably relied on the misrepresentation and the misrepresentation must have been material 
Material: this is a deal breaker, make a person manifest consent. (Ex: typically the price is material) 

(1) justifiable (reasonable person)

(2) reliance (you relied on it)

(3) material  (deal breaker) (can argue its not a deal breaker b/c def can just give money back)
Justifiable reliance and materiality may be defined differently depending on the mind of the speaker. (p. 903)

Ex: if someone lies intentionally, maybe you should just have to show that you relied on it, not that it was justifiable. Maybe you could just show you relied on it, not that it was material 

- so the more blatant the lie, the less the authors suggest you should have to prove. 
- So make arguments that the court shouldn’t require pl to show justifiable or material because the state of mind of the def is bad (can even argue that failure to look things up is bad- negligent)
. 

Minnesota- innocent misrepresentation is enough to get fraud- don’t have to have any intent to misrepresent. They probably have a requirement of materiality though. 

- some factors may not apply in Minnesota. 
DAMAGES
**idea- worse mental state the defrauder has, the larger amount/recovery court should give pl. 

(1) Difference in the amount pl paid and the worth of what they got. 

Ex: bought business for 7 million, call experts to testify how much it is actually worth- they say four million, could award 3 million in damages. 
(2) Difference between the amount the business was represented as being worth and the amount it was actually worth. 

Ex: pl bought business for 7 million but it was represented as being worth 8 and turned out to be only worth 4 million. Pl can argue that they bought an 8 million dollar business but only got 4 so he def should pay them 4 million. 
(3) Cost to restore (cost to make it how it was represented)

Ex: seller represented land was not on filled ground, pl will ask for the amount to make it not filled ground. 
Def will argue for whichever of these will cost him the least.
Pl will argue that the def shouldn’t get off easy because we don’t want to encourage fraud. 
***can argue that the purpose of contract is to put non breaching party in place they would have been if contract had been performed, purpose of tort is to compensate for losses...then say whether or not the above amounts suit this purpose.
Measures of Damages for Intentional Misrepresentation:
- most states will give the pl the benefit of their bargain if there is an intentional misrepresentation, some states only allow out of pocket rule (difference between contract price and actual value) and consequential damages caused by the misrepresentation

- many states will allow pl to recover as consequential damages the cost of making the goods or property conform to the misrepresentation. Ex: Beardmore p. 875
Selman (Or. 1939- p.870)
Selman’s contract to buy a ranch for 2k that was represented as being worth 4k. Turned out to be worth 2k.
(1) Majority: even though they got 2k and paid 2k, pl should get the 2k it was represented as being worth (so pl basically gets the ranch for free) because the seller committed intentional fraud and should be punished and deter others. Should give pl the benefit of his bargain.
(2) Dissent: no harm, no foul- was no pecuniary loss, fact that he would have gotten a profit for the deal doesn’t matter.
**Perhaps Punitive damages depending on the state of mind of the speaker
2nd restatement of Torts §549 (p. 876)- for intentional misrepresentation,  pl is entitled to difference between actual value and price or representation, consequential damages, benefit of the bargain
2nd restatement of Torts §552 (p.894)- for negligent misrepresentation, pl is only entitled to recover the difference between the contract price and actual value plus consequential damages but not benefit of the bargain.
** Most cases, however, do not distinguish between the two. 

MISTAKE
Phoenix Indemnity (Kentucky 1954 p. 922)

Insurance Policy says that insurance will not pay if the theft it an inside job. 
Insurance pays then later finds out that was a mistake because it was an inside job. 
Court: in equity, the money rightfully belongs to the insurance company, In good conscience, they made a mistake and its their money. 

Def/store argument: it was assumption of the risk-)- insurance co assumed risk that it may not have had all the info when it paid and when it did so it got a benefit- got rid of the chance and expense of a lawsuit for nonpayment/they avoided the hassle that might result from nonpayment. (Court rejects this)

Public Policy: if insurance company can’t get its money back, they won’t pay people off in a timely manner. They will wait until the last possible moment to pay people off. They will not pay anyone off early. This does not serve the public. 

Admiral Insurance (Maryland 1996)
If there was a mistake of fact, recovery can be had by the insurance company for the overpayment. 

If it was a mistake of law, there can be no recovery. (def can argue that even if it’s a mistake of law, law is just another type of fact)
Reasoning: ignorance of the law is no excuse. Ignorance of the law is no excuse because…there really isn’t much of a reason. Dobbs says that there isn’t much reason for that. 

Here, court says where insurance terms say there will be payment for damage to residential building and no payment if it’s a commercial building, insurance pays and then realizes that its commercial

- this is a mistake of fact (don’t explain why though)
Def arguments: can say they relied on the money- spent it elsewhere and wouldn’t have unless they thought they had the insurance money (this is hard to prove)
- can argue that the court shouldn’t make you show reliance- its too difficult to show and too much of a burden on the party here. 

- argument that this situation wont encourage insurance companies to delay payments so social policy isn’t harmed.

- in equity, we’ve acted as we should have, gave insurance company all the facts we had. Basically arguing that you have clean hands, you shouldn’t have to be inconvenienced by the other side’s mistake. Shouldn’t rule against the party who hasn’t made any errors. 

- the insurance company wrote the contract, this situation was foreseeable so it’s the insurance companies fault for not putting something in the contract to deal with a situation like this

- argue that finality should be honored here so that the store can rely on the money and have some peace (this is like the double jeopardy argument)

- they assumed the risk and received benefit by stopping investigation and avoiding lawsuit. 
UNILATERAL MISTAKES

Mount St. Mary’s (Maryland 1964- p.937)
4 Prong test for when party can rescind/withdraw from bargain because of unilateral mistake that they made themselves:
(1) Mistake would be of such great consequence that to enforce the contract as made or offered would be unconscionable
- they’re probably talking about money here. 

- the greater the consequence, the more this works in favor of the bidder (ex: if bidder can’t pay workers and then they can’t feed families, etc)
(2) the mistake must relate to a material feature of the contract
has to do with the money again- this is a deal breaker. 

Price is typically a deal breaker, the contractor wouldn’t have gone into the contract if they had known that it was going to cost like this. 

- the more material the feature, the more this works in favor of the bidder. 

(3) the mistake must not have come about because of the violation of a positive legal duty or from culpable negligence

- court finds the contractor was negligent in not looking at the bidding more carefully but they were not guilty of gross or culpable negligence, just say that it was mere negligence. 

- theory is that with this kind of mass bidding there are going to be slight mistakes- these can’t really be deterred so we only want to punish gross negligence and want to deter recklessness
- the more culpable, the more this works against the bidder

(4) the other party must be put in status quo without serious prejudice except the loss of the benefit of his bargain

- next lowest bidder was still available here. 

- had the 2nd bid been withdrawn and no longer available and the next 3rd bid was a lot higher- Tunick says that the contractor would have been forced to make up the difference or choose to do the work

- if next bidder still available, this weighs in favor of the bidder. 

. 

COURT MAY REWRITE A CONTRACT TO INTERPRET WHAT PARTY’S MEANT:
If there has been a mistake by both parties (doesn’t have to be about the same issue) or 

Mistake by one party and fraud by the other. (Coca Cola (3rd cir 1993- 970)
Court may require a higher standard of proof to reform a contract than it would for rescission- most frequently use clear and convincing evidence standard. (don’t want to interfere with the party’s freedom of choice
Problem:

Seller selling farm to buyer. Parties agree orally that seller will have access to a road once a week. Seller types contract, forgets to add this term and adds the term that seller can get water from a well on the farm- a term that they had not discussed. Both parties sign the contract. Buyer didn’t understand when he read the water provision that it gave the seller a right to use it, thought it was just describing the water. 

- each party wants the contract rewritten, want the contract changed. Say the contract does not reflect the agreement of the parties. 

Buyer: 

(1) fraud by seller to include water provision (buyer wants the water provision removed from the agreement because they had not agreed to it beforehand, seller snuck it in and I misread the agreement)
(2) mistake by buyer regarding water provision (seller snuck it in and I misread it)
Seller: 

(1) mistake by seller in not including road provision (we agreed to this and I just forgot to put it in, my mistake)
(2) fraud by buyer in not mentioning it (when the other side read it, it was fraud of them not to bring it up to me that I forget to put it in)

We’re in equity here- this is a court of fairness. Usual rule is that either party can be deemed to have dirty hands.

- we had a case before where husband was in default on paying child support but wanted to get child support- he still won because what is in the best interest of the children prevails. 

Buyers perspective: says seller was supposed to type the agreement. Argues that it is fraud by the seller because he knew there was no water provision discussed and said that he would do a good job but didn’t. He knowingly made a misrepresentation. 

Argument that it is not fraud- seller gave the contract to the buyer to read, buyer read the contract, contract has an integration clause (“this is the agreement of the parties”), you failed to read it, its not my fault, that’s not fraud. 

- Tunick says judge will say that there is no fraud. 

Sellers perspective: its fraud by the buyer in not mentioning to me that I had forgotten to put in a term that was beneficial to me. 

- what is your obligation to the other side to tell them that they have done something that is not in their favor?

- in facts it says that the buyer noticed it wasn’t there and decided not to say anything about it. IS this fraud, is there obligation to tell the other side

LAND CONTRACTS
Goal: put the buyer back in the same position he would have been if the contract had been performed. 

Buyer’s Remedies: (p.987) routinely granted specific performance without much debate as to the adequacy of legal remedies because it is normally assumed that the legal remedies are inadequate. 
Ex: Flack- says each parcel of land in unique. 

If seller backs out of deal to sell the house- in theory there may be no legal remedy- property may be unique, etc (Tunick doesn’t buy this so much- says this depends on the qualities that the buyer wants in the house- these may not be unique. So there can be situations where the property is not unique depending on the needs of the buyer- however, court will likely find that it is unique), so more likely that the buyer will get specific performance if it’s a contract for land. 

- frequently if there is an argument it will have to do with supervisory difficulties, estoppel, laches, unclean hands or unfairness. 

If specific performance is not granted, buyer can still get damages measured by the market value of the property at the time of breach and the contract price. 
Special or consequential damages can also be recovered if they were foreseeable and proven with reasonable certainty. Ex: cost of examination, moving expenses, some courts have said the buyer can recover the profits he would have made from reselling the property (Depending on whether this was foreseeable).
Seller’s Remedies: ordinarily can recover the difference between the contract price of the land and the market value on the date of the breach. 
Also may recover foreseeable consequential damages, such as additional commissions, costs of resale and costs of maintaining property after the breach. 
Historical Rule: Court will not apply equity (specific performance) if the legal remedy (damages) will be sufficient.
Legal remedy: seller sells house, buyer makes up the difference. If seller sells it for more, no harm no foul, but may recover the extra costs in reselling. 
CONSTRUCTION CONTRACT
Goal: put the buyer back in the same position he would have been if the contract had been performed. 

Owner’s/Buyer’s Remedies: Damages is the norm for construction contracts- Courts rarely order specific performance because of difficulties in supervision and the legal remedy is usually adequate. Ex: owner can hire another construction company (so get the work done quicker and so they don’t have to worry about the def cutting corners or doing a bad job) and def will compensate for the extra cost of having the project completed the way it would have been if the contract were performed. 
Courts may be increasingly willing to do specific performance by recognizing that the supervising required by court will not be that extensive (Ex: Grayson- where the court was willing to supervise to promote arbitration- could argue here that the court should be willing to supervise to encourage sticking by contracts)Ex: if construction company does a defective job, damages would be to have them pay the cost to repair.
When the cost to repair/complete is grossly disproportionate to the diminution in value/market value of the property, court may decide not to give the cost of performance as it normally would but rather give the diminution in value.
Ex: Pevyhouse (OK 1962- p.1006)Contract included that the def would haul debris after construction. Construction company doesn’t do it- it would cost 29k to remove the debris but having the debris there only reduced the value of the property by $300. Majority gives the pl $300 (this is like the previous rules we saw where the cost to repair could not exceed the value)- Could make argument that the economy is better off not upholding this part of the contract.

Dissent says that the work has to be done and the person who breached the contract has to do it or pay someone else to do it. Its their fault if they made a bad deal. They are entitled to specific performance or have to pay someone else to do it, don’t want to take the benefit of the bargain away from the right doer.- could argue the willfulness of the breach and that the court should uphold contracts. 
Tunick says that the majority is not logical- say they should find the largest number possible that is not grossly disproportionate and give that number. Ex: here 1000k isn’t that disproportiante to $300- should give that instead of $300. Why should the good person be penalized here???
Contractor’s/Seller’s Remedies: when owner breaches by preventing any part of work, damages are contract price minus what it would have cost the contractor to complete the job. 

When owner terminates contract damages are either (1) actual cost incurred in performance plus anticipated profit minus any payments made by owner OR (2) contract prices minus cost to complete. If owner claims it’s a bad job, if contractor has “substantially performed” he gets contract price minus owner’s damages. 
If he has not “substantially performed” he is in material breach and can’t bring a claim in contract but may be able to have a claim in restitution for the reasonable value of the work minus damages the owner suffered as a result of the breach. (see p. 1013-1014)
Sample arguments for breach of construction contract question:

Contractor (P) was to do some construction for D.  P was to have been paid a total price of $10,000 (which would have included $1,000 profit), and had incurred costs of $5,000 when D repudiated the contract.  If P were allowed to complete the job, it would cost P another $10,000. (appears here that pl underbid- sometimes companies underbid just to get the work so other people can see the work and  you get paid more later)


If P sues D, to how much is P entitled?  Explain.  You may show various possibilities.


Dobbs suggests four methods for solving this problem. 

(1) expected loss= $5,000- at the time of the breach, pl would have had a $5k loss. Pl would have to pay 15k to finish the project. P spent $5k, p recovers 0

- if the contract had been completed, the pl would have lost 5k. Had pl finished contract he would have spent 15k and only gotten 10k so he would have lost 5k and the goods go to the other party (anything on left or put on the property). 
(2) p has expended 1/3 -spent 5k of 15k expected =1/3 so p gets 1/3 of the contract price- 1/3 of 10k which is 3,333.33. (maybe pl would get 1/3 of the goods)

(3) reasonable value of the services performed- this would require evidence/testimony as to what labor and materials were worth. (this is quantum meruit)

(4) expected profits which can never be below 0 and plus costs that are already incurred. 

- this is good for pl. He gets 0 for expected profits since he was going to have a loss of $5k but he does get his $5k back in costs. 

- 1 and 4 are close 

what if pl had already spent 10k

under 1, she could argue to get back 5k so then she would loose 5k which was her expected loss. 

If pl had only spent 4k, its not likely that the court will tell the pl that they have to give def 1k. 

***under all of these theories, its just dobbs coming up with some numbers. There are no real theories here. Just a bunch of things that can be argued here. 

EMPLOYEE WRONGFULLY DISCHARGED REMEDIES

- an employee wrongfully discharged is ordinarily allowed to recover the salary that he would have earned, including both wages and other benefits. 

BUT employee must mitigate the damages by seeking work that is substantially similar to the work they were denied. (If offered work is not substantially similar, employee does not have to take it to mitigate)
Parker (CA 1970-p. 1049)
**McClain only has to show that it was not substantially similar (this is different from having to show that it was substantially different)- its easier to show that its substantially similar. Ex: 84 is not substantially the same as 100, but 30 or 40 are substantially different. 

McClain was offered work in a Western (as opposed to a musical) and argued that these were not substantially similar because there wasn’t as much singing and dancing, she would have to go to Australia rather than LA, she didn’t have right to approve of the director and screen play like with the musical deal. Majority finds that this was not substantially similar. 
Dissent: just says that there isn’t enough info here- need to know whether to McClain herself this wouldn’t be substantially similar enough, whether she herself believe, other than filing law suit, thought it was different. Also would like to hear what people in the movie business think. 

- Dissent says look for both subjective and objective view

Arguments: list out similarities and differences, why taking the work would hurt her, should have pl testify as to why this would subjectively hurt her, argue that it was reasonable not to take the job
**pay close attention to the question that is asked. Discuss only relevant things
. 

If question asks for advice, write it like advice- tell them what to do and why not to do other things. Only need a conclusion if he asks for it- if the conclusion is advice, then can put it in. 

** on test, if you see an issue but don’t know the argument, point out that you see the issue and just say you don’t know the argument. Better to see it and not know how to solve it. 

** will not give credit for predicting what the court will do unless he asks you to do so

(no cites or cases required here, can use case names but aren’t going to get credit for naming the case)

(explain what rescission is- if you learned it here he wants to see that you learned it)

- if you need more info, say what it is and WHY

if asked an injunction problem, go through and look what the problems are complained of and address each one- should come out with a fair agreement and address each side’s problems. 

A golfer hooked his tee shot over a hill and onto the next fairway. Walking toward his ball, he saw a man lying on the ground, groaning with pain.
"I'm an attorney," the wincing man said, "and this is going to cost you $5000."

"I'm sorry, I'm really sorry," the concerned golfer replied. "But I did yell 'fore'."

"I'll take it," the attorney said.
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