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Chapter One: Values, Goals and Mechanisms

I. Is a Judicially Imposed Remedy Feasible?

Turpin v. Sortini

Wrongful life suit. Plaintiff has hearing defect as the result of being born under circumstances where, had the parents known about the potential for congenital defect, they might have opted not to bear the child. Court holds that making a comparison between being born with a defect, versus never having been born at all, is not possible in terms of setting a monetary value. No recovery. Court awards a monetary amount for future medical expenses. The result points to the notion that there was not harm as the result of being born impaired versus not having been born.

II. What Form Should the Remedy Take?

A. Common Remedial Mechanisms

1. Agreed Resolution

2. Mediation 

3. Arbitration

4. Self Help

5. Declaratory Relief

6. Damages

7. Restitution
8. Specific Relief

Chapter Two: Introduction to Damages

Prosser & Keeton:
· Contracts Liability ( Imposed by the law for the protection of a single, limited interest: i.e. performance of promises made by others. 

· Quasi-K Liability ( Created to prevent unjust enrichment, and the restitution of benefits that rightly belong to the plaintiff.

· Tort Law ( Primary function is that of determining when compensation should be required for losses. Courts leave a loss where it is, unless that find good reason to shift it.
I. The Major Limitations on Damages Recoveries

A. Foreseeability

Hadley v. Baxendale

Delay in delivery of broken mill-shaft causes loss in profits. 

Court differentiates between general damages and consequential damages.

Important that the court notes that the delay in the delivery of the shaft is the result of neglect.

1st Rule of Hadley: General Damages (Those that might reasonably be expected to arise naturally as the result of the breach. 

2d Rule of Hadley: Consequential Damages (Damages from special circumstances. Recovery limited to where the special consequences of breach were made known to the party. 

· Test for consequential damages cannot be RPP, because they are only within the scope of that which has actually been communicated by one party to the other.

· Note: communication must be to someone who has the authority to bind the company to the K.

· How to determine who has legal authority is not always susceptible of a legal solution. Instead, advise the client to get another shaft, or to deliver this one early. 

Spang Industries, Inc., Fort Pitt Bridge Div. v. Aetna Casualty & Surety Co
Construction materials delivery delay causes damages. Where the defendant company knew or should have known, as the result of its familiarity with the business, that a delay in the delivery of supplies will necessarily lead to damages in the form of overages and extra expense, consequential damages can be awarded. 

Foreseeability and the Tacit Agreement Test

Additional requirement imposed by some courts (especially where consequential damages are so large as to be out of proportion to the consideration paid in the first place), in cases of consequential damages, such that there must have been tacit agreement to assume such liability, on the part of the promisor. Necessary, but not sufficient, that the promisor know of the potential consequences of breach—promisor must also agree. Exactly what will constitute such agreement has not been settled. 
Lamkins v. International Harvester, Inc. (1944) Farmer specified lights tp be installed on tractor he had contracted to buy, to use the machine to harvest crops at night. Tractor delivered without headlights, and inability to use it at night resulted in damages due to delay in harvesting crops. Court denied consequential damages, due to lack of tacit agreement. Remedy would have been $450 for a $20 dollar item. Seller could not be charged with special damages where his knowledge of the circumstances was acquired after the purchase price for the item was fixed. 

Hooks v. Planter’s: Where the damages arise from special circumstances and are so out of proportion to the consideration agreed upon as to be unreasonable, it raises doubt as to whether the promisor would have agreed to assume such liability, unless the consideration to be paid was raised in response to the added liability.
Informality of Dealings

In the case where dealings are informal, especially in the absence of a written contract, there is no specific attempt to allocate the risks. Under these circumstances, a court might not impose liability.
Why was the negligence in Hadley v. Baxendale not in tort, but in contract? Duty arose under a ‘law” that is privately created by the parties. If the breach of K results in personal injury, then in all states there is a cause of action on not only K but also in tort. Otherwise, a breach of K is not a tort. Very small number of jurisdictions hold that  breach of K that results in property damage can also give rise to a tort. Economic harm under a breach of K never results in tort.

Foreseeability and Tort Law

· Palsgraff v. LIRR( Orbit of Danger: A duty is owed only to those who might foreseeably be harmed by the negligent act.
· In re: Polemis( Chain of Events: Once defendant is negligent, he is liable for all losses directly resulting from her acts. Under this view, foreseeability is relevant only in determining the existence of a duty, but not the scope of the duty.

· Wagon Mound I( Rejects Polemis, and holds that liability should attach only to foreseeable consequences of a negligent act.

· Wagon Mound II( Even very exceptional circumstances give rise to liability.

Petition of Kinsman Transit Co. (Kinsman I)


If the harm that results is the type that one would expect would happen, but happens in some unusual manner, that is not material to the liability analysis. 

Foreseeability of Harm or Manner of its Occurrence

Restatement 2d of Torts §435:

1. If the actor’s conduct is substantial factor in bringing about the harm, then the fact that the actor neither foresaw the harm nor should have foreseen the extent of the harm or the manner in which it occurred does not relieve him of liability.
BUT (Ecape-hatch)

2. Actor’s conduct may be held not to be a legal cause of harm where, after the event, and looking backward to the actor’s negligent conduct, it appears to the court highly extraordinary that it should have brought about the harm. 
· Foreseeability is an issue in contracts cases much more frequently than it is in torts cases. It is also more stringently applied in contracts, than in torts. 

B. Certainty

Drews Co. v. Ledwith-Wolfe Associates, Inc.

New Business Rule judged NOT to stand as a complete bar to recovery. The NBR had held that if a person went into a business that was new, and the business suffered a loss, recovery could not be had, because the amount of the loss in revenues was too speculative to be calculated, since there was no history whereby to judge. Leading case had applied the fair rental value (for the land at issue), instead of lost profits. Not all contexts are susceptible of “fair rental value” assessment. Courts are now willing to give businesses a loss, even where there has been no business in the past, based upon experts’ speculation based upon similar businesses in the locale. Experts will be brought in on both sides. This speculation will go to the weight of the evidence to be considered by the jury. Loss must be established with 
reasonable certainty.
Methods of Proof (Reasonable Certainty Standard) (see also R2d of K §352 comment (b)):

1. Comparison with similar businesses in similar location.

2. Profits history of the plaintiff’s successor, where applicable

3. Comparison with similar businesses owned by the same plaintiff

4. Economic & financial data, expert witnesses, etc.

· New Business Rule had set forth a per se bar to recovery, as first announced in Standard Supply Co. v. Harris.
· NBR has been nearly universally rejected, in favor of the “reasonable certainty” standard.

Grayson v. Irvmar Realty Corp.

Torts case re: future earnings. Opera singer trainee suffers loss of hearing in slip & fall case. Claims she has lost the ability to earn money as a professional opera singer. Under the NBR, Grayson would not be allowed to recover (not discussed in the case), except that there would be no analogue for “fair rental value.” Money would normally be earned in performance, television appearances, etc., as well as additional opportunities that might potentially arise in the future. Experts will testify that the plaintiff would have had the opportunity to sing professionally. Opposite side will bring in experts to testify that the plaintiff was not likely to make money as an opera singer. Burden of proof upon plaintiff at 50% threshold of cause.
Factors for Jury Consideration:

1. The gifts attributed to the plaintiff

2. The training already received

3. Opportunities and recognition already had

4. Opportunities likely to have

5. Fact that even if the opportunities are many, full realization of those opportunities is limited to the very few

6. Fact that there are many other risks and contingencies  

7. Fact that the assessment is not so much future earnings capacity as it is the opportunities for a practical chance at such future earning capacity.
Lost Chance Doctrine

Assume that the jury thinks that there is a 60% chance that the defendant caused the problem (hypothetically, in the Grayson case) and the lost income is 2,000,000. Then recovery equals 60% of 2million dollars. Suppose there are 100 plaintiffs each of whom claim to have lost 2 million worth of future earnings, and we know that only 60 of these plaintiffs were injured by the defendant; we pay 60 plaintiffs, and not the other 40. The 60 people each get 2 million. But if that money were averaged out among the 100 people, then each of the 100 people will receive 1.2 million. An alternative is the all or nothing approach, based upon the 50% threshold, where the plaintiff gets everything, or nothing, depending upon the threshold. 

Jorgenson v. Vener

Medical Malpractice Action. Plaintiff loses leg, due to non-diagnosis of severe infection. 
Traditional Approach:  standard of causation( > 50% probability of causation satisfies burden of proof, and then recovery is awarded for the injury or death, not the lost chance.
Relaxed Standard of Proof  (AKA “substantial chance”)( plaintiff must establish that a significant or substantial chance of survival or better recovery was lost, after which the jury decides proximate cause by preponderance.
Any Lost Chance ( Whatever chance was lost establishes right to recovery based upon the percentage of chance that was lost.
Lost chance is treated as a compensable injury in itself. Loss of the chance at medical recovery is valued monetarily, as a separate injury. Error in physician’s judgment does not create liability, although the re cannot have been negligence. Damages = the % of the chance lost times the value of a full recovery.

C. Avoidable Consequences 

Albert v. Monarch Federal Savings and Loan Association

Duty to mitigate: plaintiff falls on sidewalk, gets carpal tunnel syndrome. Unless a surgical procedure poses a peril to life, undue risk to health, or anguish that goes beyond the bounds of reason, a mitigation instruction to the jury is appropriate. Where the plaintiff refuses surgery, recovery is limited. 
Reasonable measures to mitigate the harm suffered:
· Incentive-based argument, paternalism argument, insurer of losses argument, etc. etc. {Note: Professor’s favorite argument is the incentive to continue the activity—i.e. if the risk becomes to high, the defendant will never again do the activity}

· Doctrine does not require the injured party to take unreasonable/impractical measures, or measures out of proportion to the loss. Reasonableness of measures taken is to be judged in light of the situation as it confronted the plaintiff at the time the loss was threatened, rather than in hindsight. Fact that reasonable measures other than the one taken would have avoided damages is not in and of itself proof that the one taken, though unsuccessful, was unreasonable.  Green v. Smith.

· Mitigation works affirmatively as well as negatively: a plaintiff may recover costs reasonably incurred in efforts to minimize damages.

· Some courts have held that failure to mitigate equals contributory negligence—important in states where negligence > 50% bars all recovery. Minority view.
· EXAM APPROACH:
1. Agency

2. General Damages (RPP knew or should have known)

3. Consequential Damages (communicated [Hadley], or known via familiarity w. industry [Spang])

4. Presence of a “no consequential damages” provision in the contract.

5. Tacit Agreement Test

6. Informality

7. Disproportionality

8. Mitigation

9. Certainty
II. Agreed Remedies (AKA “Liquidated Damages”)
Used in contracts where the parties anticipate that actual damages fro breach will be difficult to estimate. 

R2dK§356(1)(Must be reasonable, and not act as a penalty, otherwise unenforceable, as against public policy. See also UCC § 2-718(1) (same).
TWO VIEWS:
A. Southwest Engineering
Liquidated Damages must be a reasonable forecast of just compensation AND harm must be incapable of accurate estimation. Both must e true at the time when the K was executed.  Lack of actual damages at the time of the breach is immaterial, in light of the fact that the liquidated damages clause is a calculated risk that works in both directions.

B. Norwalk
Liquidated damages provision is unenforceable if there are no actual damages which result from the breach, or none that are incapable of accurate estimation.
· Note: Norwalk reasoning cited for not enforcing the LD clause if there is no actual harm is unsound, according to the professor, because all agreeing parties would understand that there is the chance there would be no actual damages. Increased consideration is often included, therefore, that would need to be disaffirmed as well.
· Agreed remedies of money damages are usually not the thing provided for in the contract. The agreed remedy, as fashioned by the drafting attorney, should be based upon what the client wants (e.g., covering goods, specific performance, etc), in the event of breach; ask the client: “assume the other party does not do what is promised?” Money is often not the specific agreed remedy. 
III. Punitive and Non-Pecuniary Damages: Further on the Interrelationship of Tort and Contract

Punitive Damages are given in tort claims, and are awarded because someone’s behavior has been outrageous or wanton or in total disregard of the party aggrieved. Punitives serve as deterrent to the defendant and to others, and as punishment to the defendant.

What constitutes outrageous behavior?

· From the plaintiff’s perspective

· From the defendant’s perspective

A. Punitive Damages in Tort Actions

Wangen v. Ford Motor Co. 

Exploding gas-tanks. This was a case that Ford would never have been able to win. Nevertheless, the arguments by the attorneys for Ford were well-crafted. Ford had made an economic decision not to re-call the cars, even though they knew from their own testing that the gas tanks would explode upon impact. Additional claim for punitive damages due to the outrageousness of making this economic decision which resulted in the deaths of people in the plaintiffs’ situation. Court: Punitive damages do not arise from negligence. Punitive damages are said to be awarded in cases where the defendant has been willful or wanton, or where there has been malicious conduct. Here, the court says that reckless disregard (i.e. “outrageousness”) will suffice. 

Ford argument( 

1. Compensatory damages are sufficient deterrent in products liability cases

Court Response(

Mere compensatory damages might be insufficient to deter the defendant from further wrongdoing.

Ford argument( 

2. Punitive damages in a products liability case (as opposed to in a traditional torts case) will not serve the purposes of punishment or deterrence because it is the public, and not the manufacturer, who will pay the damages, in the form of higher prices for goods.

Court Response(

An alternative possible result could be lower profits and shareholder complaint, thus providing an incentive to create safer automobile designs.

Ford argument( 

3. Punitive damages unnecessary in products liability cases, in terms of providing an incentive to the consumer to bring suit, because compensatory damages are sufficient incentive.
Court Response(

Ford might be right in cases where the plaintiff is severely injured, but wrong in the many products liability cases where injuries are moderate or minor. 

Ford argument( 

4. If punitive damages are not passed on to the consumer, then the innocent shareholders must bear the burden.

Court Response(

The loss of or decline in investment value is a risk that the shareholder knowingly undertakes, and the investor should not enjoy ill-gotten gains.

Burden of proof( Ordinarily, where the conduct is willful or wanton, the standard is preponderance of the evidence. Higher burden of proof in cases where there has been fraud, gross negligence, or criminal activity: i.e. clear and convincing evidence (“middle burden of proof”). For outrageousness (i.e. reckless disregard, as here), the court adopts middle burden of proof. 

                      Factors for the jury in measuring appropriate punitive damages:

1. Seriousness of the hazard

2. Profitability of the misconduct

3. Attitude and conduct on discovery
4. Degree of manufacturer’s awareness

5. Employees involved

6. Duration of the improper behavior, and of its concealment 

7. Financial condition of the manufacturer and the probable effect thereon of a particular judgment 

8. Total punishment the manufacturer will probably receives from other sources
Punitive Damages in Tort Actions: The Commentators

Five Justifications for punitive damages:

1. Education

a. As to the existence of the right/interest at stake

b. As to the importance of the right, and the condemnation, by society, of its infringement.
2. Retribution

3. Deterrence

4. Compensation

5. Law Enforcement

Nine Criticisms 
1. Punitive damages function in the manner of a criminal fine, but without the procedural safeguards.

2. Vague standards of liability invite juror nullification

3. Vague standards of enforcement invite juror nullification

4. Insurance against punitive damages undermines the punitive/deterrent effect

5. Insurance transfers the punitive effect to innocent 3d parties

6. Plaintiff gets a windfall, whereas the public gets nothing

7. Encourages frivolous lawsuits

8. Creates excessive deterrence

9. Public subsidizes punitive damages in the form of transferred costs
Constitutional Limitations on Punitive Damages

BMW of North America, Inc. v. Gore
Gore buys BMW, which turns out to have been re-painted prior to being sold as new. Lower court awards very high punitive damages. Compensatory damages = 4K, and punitive damages equals 2 Million (down from 4 Million after appeal). Court: Alabama awarded PD for conduct in other states, even though the conduct was not considered “wrong” in the other states. 2-Million Dollar award hugely disproportionate to the amount of the actual harm, on the order of 500-to-1.  

Recent States’ Responses to Punitive Damages Issue
· Heightened evidentiary standards (e.g., clear & convincing [California]).

· Caps on amount (e.g., specify ration, or specify amount)

· Enhanced judicial controls (e.g., jury decides entitlement but judge decides amount

· Bifurcation of proceedings (response to juror nullification criticism)

· Requirement that a portion be paid to the state (some courts have held this to be un-constitutional)

· The US Supreme Court has held that the Excessive Fines Clause of the 8th A does not apply to Punitive Damages in civil litigation, so long as the state does not share in the recovery.

B. Punitive Damages for Breach of Contract 

Egan v. Mutual of Omaha Ins. Co.

Insurer discontinues benefits to insured, claiming he is no longer disabled. Insurer fails to have plaintiff examined by its doctors or to consult with the plaintiff’s doctors. Violates the covenant of good faith and fair dealing. Punitive damages awarded (extremely rare in contracts cases). Failure properly to investigate the plaintiff’s claim together with extreme callousness toward the plaintiff adds up to maliciousness with intent to oppress in conscious disregard of the rights of the insured. Additionally, imbalance in the relationship between insurer and insured, also adhesion K, also beach of fiduciary duty. Court upholds the award, but reduces the amount because it is excessive as a matter of law, and reflects passion and prejudice, on the part of the jurors.
· Bad faith breaches of K by insurance companies are the contexts in which breach of K liability most frequently leads to punitive damages.
Freeman & Mills v. Belcher Oil Co.

(California Supreme Court)

Calls bad faith breach of K equivalent to tort. Other than in the insurance context, even willful breach of K will not give rise to punitive damages. Generally the remedy even in a bad faith breach of K is compensatory damages. Overturns the earlier case of Seaman’s v. Standard Oil, and holds that tort-type recovery (i.e. Punitive Damages) in breach of K should only apply to the insurance context, absent the violation of some independent duty under tort. Even willful breach of K should not give rise to tort-style PD recovery. Holds that bad-faith actors are subject to ordinary K remedies. 
· Note: Despite its preservation of the tort of bad faith in relation to insurance Ks, four years later, in Cates Construction v. Talbot, the California Supreme Court refused to extend the tort of bad faith to a surety which had issued a performance bond in connection with a construction K.  
IV. Interest and Prejudgment Inflation

Hussey Range Div. of Copper Range Co. v. Lectromelt Furnace Div., McGraw Edison Co.

Issue: Is interest accrued on damages recoverable in breach of K? Party that should have paid a certain sum at the time of breach, has theoretically been earning money in interest during the time between the breach and the time when the judgment was entered. The Restatement of Contracts allows such recovery where the defendant commits breach of K in order to pay a definite sum of money or to render valuable performance determinable either by calculation, contractual terms, or market prices. This case does not present these facts. Additionally, here there is a no-consequential-damages provision, plus the plaintiff had the use of the furnace, during the litigation. Interest on the damages is recoverable from the date of the verdict only.

EXAMPLE

Furnace = 500K

Suppose that on Day Zero, the furnace is working properly.

Day 29: furnace still working and worth 500K

Day 30: furnace not working and now worth 400K

Remains at 400K value until Day 50.

For twenty days the purchaser has a furnace that is worth 100K less than what it is worth. Interest on that money over the time. Since we know the worth of the furnace at the relevant times, the calculation is easy. The problem is that business does not operate in this simple manner. Calculation of what the furnace is worth during the time when it is malfunctioning is not determinable. No demonstration to the court what the interest ought to have been.  What should the attorney for the purchaser include in the contract at the time of contracting (not at time of litigation)? ( Possibly liquidated damages, but how to set those? Possibly: anything not in compliance = total loss of the use of the item. Ideally, remedies would be built into the contract rather than determined by the court pursuant to litigation. 
Majority Rule:

Recovery of damages is not increased to account for pre-judgment inflation. Damages are measured at the time of the loss, and are not adjusted to currency-value at the time of the award. BUT SEE ANCHORAGE ASPHALT, infra:
Anchorage Asphalt Paving Co. v. Lewis

Breach of K for inadequate performance in paving. Intervening time between the litigation and the time of the breach causes costs of repair to increase due to inflation. Interest would not be adequate to cover that, so the court gives the inflation rate, instead. Unusual decision. Problem with the reasoning( plaintiff might not actually use the money to build the road, therefore the court cannot administer, and the inflation instead of interest can operate as a windfall.
V. Attorney’s Fees and Sanctions

A. Attorney’s Fees: Introduction and Overview

American Rule: Victorious plaintiff does not recover attorney’s fees or other costs of litigation from the defendant.
Exceptions:

· Plaintiff can recover from a defendant the costs for the services of an attorney in litigation against 3d parties

· Bad-faith conduct in litigation

· Common-Benefit Doctrine: Plaintiff recovers from a fund which is created by the litigation itself for benefit to later plaintiffs similarly situated

· Private Attorney General Principle: Attorney’s fees awarded to plaintiffs where the litigation furthers public policy (e.g. civil rights litigation—[codified into Federal Civil Rights statutes])

· State statutory exceptions; additional federal statutory exceptions.
B. Attorney’s Fees: The Basic Debate
American Rule under-compensates plaintiffs, and can tend to serve as a  discouragement from filing legitimate lawsuits.
Chapter Three: Introduction to Equitable Remedies

I. Interests Justifying an Equitable Remedy

A. Instrumental Considerations

Sometimes the denial of equitable relief due to lack of a sufficient interest on the part of the plaintiff (e.g. where there is no appreciable property interest held by the plaintiff, or where the interest is a personal rights interest, rather than a property right) is based upon the theories that:

· The award of an equitable remedy does not justify the use of scarce and expensive judicial resources.

· The impact of the equitable remedy sweeps more broadly than the award of damages or possession of real or personal property.

· Feasibility of the equitable remedy is questionable.

The trend in the modern cases is to reject difficult analyses property versus personal rights issues, and focus instead upon these concerns. 
Georgia High School Association v.Waddell

High school football game. Football referee makes erroneous ruling, in contravention of the rules, in a major play-off game.  Lower court had held that the teams should resume play from the exact point where the erroneous ruling had occurred. Georgia Supreme Court holds that there is no property right in the fair decision of football play-calls, therefore, no equitable remedy available.

· NOTE(De-emphasize the property rights aspect of this case, because it is no longer true that in order to receive a decision at equity there must be a property right (PXN 255 N. 3-9).

· It is the nature of the remedy sought that determines whether a court is acting as a court of equity or not.

· Primary point here is tied to n. 3-9 at p. 255, regarding the fact that the property analysis in equitable proceedings is no longer applicable.

Orloff v. Los Angeles Turf Club, Inc.

Race-track excludes patron on the basis of immorality (bookmaking). California statute provides a remedy. Personal right at issue is the right of association. Court says that the remedy under the statute ($100.00/day) (which is applied, for reasons not given, but theoretically the plaintiff had won the underlying case re: whether he was or was not “immoral” under the statute) is inadequate. Inadequacy of the remedy leads the court here to grant injunctive relief. Inadequacy of the remedy devolves from the fact that it is impossible to place a monetary value upon the underlying right.

II. Inadequacy of Legal Remedies
Tamarind Lithography Workshop, Inc. v. Sanders

Sanders writes, produces, and directs a film, and sues for injunction to order that the distributor place his name in the screen credits. Impossible to calculate the loss, because impossible to predict the benefit to the plaintiff, had the film carried the proper screen credit. Future exhibitions could be looked upon as continuous breach of K. Equitable relief is granted here, ordering the distributor to alter the prints to reflect the proper screen credit. Inadequacy of legal remedy mandates equitable remedy.

· Note: Courts often find legal remedies inadequate where:

1. The plaintiff must be restored to or have transferred to him property that is unique, in that it cannot be obtained upon the open market.
2. Harm from the defendant’s conduct or threatened conduct could not be redressed except by multiple lawsuits

3. Damages would be adequate, in theory, but the defendant is insolvent (see e.g., UCC §§ 2-502; 2-702)

4. Damages are so speculative and difficult to ascertain that the legal remedy would be ineffective
Gerety v. Poitras

K had specified that the seller of a home would pay for plumbing services, should the buyer experience problems due to underground spring, beneath the house. Water rises, seller bails (figuratively, though—significantly—not literally), buyer sues, court holds monetary remedy is sufficient, no unusual circumstances present here.

Legal remedy adequate.
Relief from Judgments on Equitable Grounds

Johnson v. North American Life and Casualty Co.

Bait & switch, in terms of beneficiary of will, in exchange for encumbrances upon property in order to pay for his medical treatment. When guy dies, she finds that he has changed the policy. Theoretically the wife has a claim against the estate; problem is that the estate was insolvent; remedy as against the insurance company. Interpleader action against insurance company. Money damage remedy being unavailable, interpleader action to reach the funds under the policy (equitable remedy). Court upholds. Object of the plaintiff’s complaint is not to obtain a mere monetary decree, but rather, to reach a specific fund—insurance proceeds in which the plaintiff has a vested interest. Simply because there is a remedy available at law does not remove  a court of equity from its jurisdiction. Question is: whether the remedy at law compares favorably with the remedy afforded by the equity court. Since the estate of the defendant is insolvent, it would be ineffective to enter a judgment against the estate. Instead, grant the plaintiff access to the insurance proceeds. 

Blatt. v. USC

Law school student denied admission to the Order of the Coif. Suit in equity claiming that plaintiff had lost opportunity for increased work opportunities. Court denies the remedy based upon the fact that membership in the Order of the Coif is not prerequisite to the practice of law. Court concedes that there are some jobs the plaintiff might not be able to get, due to failure to be in Order of the Coif, but there is no particular area of law that is closed to the plaintiff due to this failure. Had USC precluded the plaintiff from the practice of law, then different analysis, however analogizing to other cases (primarily in the practice of dentistry) where membership in a professional organization is basically required in order to practice, is not applicable here. 

Injunctions to Restrain Criminal Conduct



“Equity will not enjoin a crime, unless it constitutes a public nuisance.” 

· To allow equitable relief to a private litigant impinges upon prosecutorial discretion.
· An injunction which is enforceable by contempt is unlikely to be a greater deterrent than the potential criminal sanction

III. Feasibility and Practicality of Equitable Remedies: Judicial Resource Limitations Upon the Award of an Equitable Remedy

A. Feasibility and Practicality 

Even the threat of contempt cannot force the defendant to comply if he lacks the resources to do so, and will continue to lack them into the future. Additionally, not feasible if the decree cannot be framed with specificity sufficient to place the defendant on notice as to what will be required. 
B. Judicial Resource Limitations 
Where the court’s continued involvement is out of proportion to the remedy. The court will be reluctant to place itself in the position of administering a complex business. Necessary to strike a balance between complexity and fairness.
Grayson-Robinson Stores, Inc. v. Iris Construction Corp.

Arbitration in specific performance action in construction K. If the court refuses to enforce, there will be more litigation once it becomes apparent that a court might not enforce an arbitration clause. Issue: would the enforcement of the arbitral decision by the court violate public policy? No: there is no hard rule that a court would not order specific performance in a construction context; parties should be held to their written agreement, which was to abide by the decision of the arbitration panel. 
NOTE: Strong dissent on the basis of  the complexity of administering specific performance on a K of such complexity.
· NOTE: Joy v. City of St. Louis ( Railroad context (public interest) as exception to judicial reservations as to the expenditure of judicial resources in specific performance judgment. Rationale: railroads are common carriers and, as such, owe duties to the public.
· Courts are much more willing to declare specific performance in public-interest related matters

· Public Law litigation: institutional reform to vindicate civil rights frequently results in detailed, prolonged judicial administration (think Brown v. Board of Education).

IV. Balance of Equities and Hardships
Courts are able to consider the relative interests of the parties. In injunctive relief situations, everyone’s interest (tout le monde) may be taken into consideration by the court (this is why public interest cases give special results).

Wroth and Another v. Tyler

Husband has decided to sell a parcel of land, but the wife did not wish to sell, and would not sign the papers. Buyer sues for specific performance. Court would not force the wife to sign the papers, on the grounds that this would affect the marriage. Generally, in property issues, due to the uniqueness of land, specific performance would attach, but here, competing interests trump, as a matter of policy. Policy against forcing husbands & wives into adversarial proceedings; follow-through would result in wife & children being evicted and family being split. Court awards the plaintiff damages in substitute for specific performance.
· Note: Hyland v. City of Eugene: Public interest yields to human interest, where returning WWII vets need space to live so public park is given over to allow housing. Court would side with abutting private owners if this were a permanent project but, here, it is not. Court says that there are times when property rights must yield to human rights.

· Note(Professor has enormous bug up his ass about the court’s use of the term “property rights.”

V. Unclean Hands

The Doctrine of Unclean Hands bars relief to one who seeks equity to vindicate their rights in a transaction in which that person is, themselves, guilty of some unethical conduct. Protects the court from involvement in reprehensible conduct, plus, lack of enforcement by the court serves to deter similar conduct by others.
· NOTE: Blind application of the Unclean Hands Doctrine can lead to inequitable results: see, e.g., Hanson v. Culton: Court denies father’s damages recovery against his son’s employer, based upon unclean hands (i.e. allowing his unde-raged son to go to work), which then allows the defendant employer to escape liability, despite labor laws violations.
New York Football Giants, Inc. v. Los Angeles Chargers Football Club, Inc.

College player signs K with professional team (Giants), and team is supposed to keep it secret so that player will not be in violation of rules re: professional player not allowed on university play-offs teams. Later, player signs with LA team (breach), and Giants sue LA, but court refuses to enforce the original K at equity, due to the misconduct of the Giants (signed in violation of the NCAA rule). Court says the Giants have deceived the viewing public as well as the NCAA and the Southeastern Conference (Giants are, however, not bound to the rules of the NCAA and the SEC); therefore the Giants had not violated any laws (no obligation not to deceive the viewing public). Nevertheless, he who comes into the court of equity, must come with his hands clean. And his panties un-bunched.

Republic Molding Corporation v. B.W. Photo Utilities

In order to bar relief, unclean hands have to have come from something that is actually connected with the case that is before the court. “What is material is not that the plaintiff’s hands are dirty, but that he dirtied them in acquiring the right he now asserts, or that the manner of dirtying renders inequitable the assertion of such rights against the defendant.” 
In Pari Delicto


Unclean hands is usually allowed to be used only as a defense against equitable claims. In contrast, the doctrine of in pari delicto can also bar legal claims. The doctrine addresses the situation where a plaintiff’s own misconduct has substantially caused his loss. Seen as a deterrent. The defense is available only where:
· As a direct result if his own actions, the plaintiff bears at least substantially equal responsibility for the violations he seeks to redress, and 
· Preclusion of the lawsuit would not significantly interfere with the public interest.

VI. Estoppel and Laches

A. Estoppel
Also known as “estoppel in pais.” Where a party has misrepresented a fact, and is prevented from denying the misrepresentation. 
· Unlike fraud, because there is no scienter requirement.
· Representation of the fact can occur by:

· expression

· conduct

· silence

· The recipient of the representation must have justifiably relied upon the fact asserted AND 

· the reliance must substantially prejudice the party so relying 
Parks v. Kownacki

Priest forces girl into sexual slavery.  Girls sues, after reaching the age of majority. Defendant claims statute of limitations has run. Girl attempts to use estoppel to preclude statute of limitations claim, on the theory that, until she reached the age of majority, she was under a disability and the statute of limitations should be tolled for that period of time.  Plaintiff claims that relationship between priest and parishioner is a fiduciary one, and that a fiduciary can commit fraud via concealment. Court holds that plaintiff here does not establish the required elements of equitable estoppel.

· Elements:

1. Misrepresentation or concealment of a material fact

2. Scienter at the time of making the misrepresentation

3. Party claiming estoppel did not know the representations were untrue at the time

4. Party intended or reasonably expected the representations to be acted upon by the party claiming estoppel or by the general public
5. Party claiming estoppel reasonably relied upon the representation in good faith, and to their detriment

6. Party claiming estoppel has been prejudiced by their reliance on the representation
Estoppel and the Statute of Frauds
Courts have  been inconsistent in their interpretations as to whether one may assert estoppel in response to a statute of frauds defense to an employment contract.
Estoppel Against the Government 

Generally, one cannot plead estoppel against the government.
Estoppel and the Statute of Limitations 

Traditionally, to estop a party from asserting the statute of limitations as a defense, the asserting party must show some act of fraud or concealment on the part of the person claiming the benefit of the statute of limitations, and that this had discouraged the asserting party from filing suit earlier. Plaintiff must show:

1. That the defendant made false statements or concealed material facts.

2. That such was done with the intention or expectation that such conduct would be acted upon

3. That the defendant had actual or constructive knowledge of the true facts 

4. That the defendant induced the plaintiff not to pursue their remedy against the defendant 

5. Justifiable reliance by the plaintiff.  
B. Laches


Unreasonable delay in pursuing a claim in equity which prejudices the adversary will constitute a bar similar to the statute of limitations, even though the statute has not run on the claim. Especially applicable to options contracts and in property disputes. Where the defendant has incurred risks, entered into obligations, or made expenditures, the plaintiff’s delay in bringing a claim may unreasonably prejudice the defendant. Generally bars relief only in claims at equity, not claims at law. Reversal of a decision based upon laches will only occur in case of clear abuse of discretion.
Schroeder v. Schlueter


Case used for its definitional aspects only. Laches( Neglect or omission to assert a right, taken in conjunction with a lapse of time of greater or lesser duration and other circumstances causing prejudice to an adverse party, as will operate to bar relief in equity.
NOTE: Prouty v. Drake (text pp. 301-302).  Plaintiff files suit in 1955 to enforce a divorce decree entered in 1942. Stipulation in the divorce decree was the maintenance of an insurance policy. Court: “Here, the plaintiff slept on her rights. It would be patently unjust and inequitable for a court of equity to cone to her assistance in 1955. Surely, even if the defendant were insurable, the premiums for a policy at his age in 1955 would be so much greater than in 1947 as to constitute a great hardship on the defendant if he were required to obtain a policy at this time. Criticism of the case centers on the failure of the court simply to require H to purchase only the amount of insurance obtainable at the same price as when the original order was given.
Waiver



The intentional relinquishment of a known right. Differs from laches and estoppel:
1. Estoppel requires reliance

2. Estoppel and laches both require detriment to the party asserting the doctrine (i.e., prejudice because of reliance [estoppel] and prejudice because of delay [laches]).

Waiver does not require either reliance or prejudice. Waiver may be contractual (for consideration), or donative. Once waived, the right is extinguished. Policy concerns the enforcement of gifts & contracts, stability, finality of transactions.

VII. Right to Jury Trial

In Remedies we are dealing with civil cases, therefore the right to trial is 7th A right, rather than the 6th A. The 7thA has not been incorporated under the 14th A, although all states have some equivalent in their constitutions. 7th-A right to jury trial: “In suits at common law where the value of the controversy shall exceed $20.00, the right to a jury trial shall be preserved.

The fusion of law & equity, plus liberal rules of joinder of claims, create difficulties in deciding whether a suit is at common law or at equity. 

A. Historical Approach (generally followed by state courts):

City of Monterey v. Del Monte Dunes at Monterey Ltd. ( 2-prong analysis:

1. Was the cause of action one that would have been tried at law at the time of the founding of the nation AND 
2. If so, is the jury required to preserve the right as it existed in 1791.

K&C Engineering v. Amber Steel ( the gist of the action (i.e. the nature of the rights and facts of the case) determines whether the cause is at law or at equity. If the gust is equitable, then all legal issues can be resolved without a jury.

B. Federal Approach:

Beacon Theatres v. Westover ( Jury trial is preferred, in cases where law and equity are joined in a single suit. In decisions upon equitable issues that rely upon factual determinations vial jury trial, the judge is bound by the decisions of the jury. Equitable issues not dependent upon factual issues determined by a jury may be decided by the judge.
Equitable Clean-Up Doctrine

Where a case is primarily in equity, the court is not required to impanel a jury to decide a minor additional point that is at law. 

Whatever happened at common law at the time of the founding, then that is what happens today. Problem, in that there are circumstances (e.g., airplane accidents) that occur today, that did not occur at the time of the founding. 

VIII. Enforcement of Equitable Decrees—The Power of Contempt
A. Civil and Criminal Contempt

· Civil contempt: Once purged via compliance, the sanction ceases.

· Criminal contempt: Protects and vindicates the authority of the court. 
· California caps criminal contempt at 5 days and/or $500.00 for each act of contempt. 

· Federal courts are less restrictive, but if the sentence for contempt exceeds 6 months, or if there is a serious fine, then a jury should be empanelled. 
International Union, United Mine Workers of America v. Bagwell

Supreme Court overturns imposition of $52 Million fine, holding that the fines are not coercive—i.e. cannot be avoided by undoing the conduct or by compliance with an order). Thus the are criminal, and therefore, due process requires notice and the right to be heard.  If criminal contempt proceeding, one has the right to an attorney by appointment, and the right to plead the 5th, and the right to a “speedy trial,” burden of proof is beyond reasonable doubt, etc. 

How to tell the difference between that which is properly considered a criminal contempt proceeding and that which is a civil contempt proceeding.

Civil Contempt(Contemnor holds the keys to the jailhouse door

Criminal ( If the money goes to the state (civil if it goes to the complaining party)

B. The Requirement of Specificity of the Decree
Under FRCP 65(d) injunctions and restraining orders a statement of the reasons for issuance, specific terms, reasonable detail (and not via incorporated reference to the complaint) as to the acts sought to be restrained. Equally applicable in state courts. Contemnor must know whether the order os civil or criminal, and how to purge it.
C. The Requirement of Willfulness and Ability to Comply

In criminal contempt proceedings, the alleged contemnor must be shown to have willfully or intentionally violated the court order. This same willfulness is not required in civil contempt proceedings, since the purpose of those proceedings is to give the opposing party relief to which he is entitled, and the contemnor’s state of mind is therefore not important. 

Exception( Some alimony proceedings require willful disobedience as a prerequisite to any sanction. 
IX. Injunctions as a Provisional-Procedural Remedy: Temporary Restraining Orders and Preliminary Injunctions

A. Equitable Provisional Remedies: Temporary Restraining Orders, Preliminary Injunctions, and 

Receiverships Pendente Lite
Injunctions as a three-step process:

1. TRO

2. Preliminary Injunction

3. Trial (possible permanent injunctive relief)

· In cases dealing with preliminary injunction, the factors that are brought into play are used by the courts at each step of the process. Whatever is used at the TRO or PI stage will later be used at trial (e.g. evidentiary showings, etc.).

Legal Mechanisms:

· Claim & delivery (AKA statutory replevin)

· Attachment & garnishment 

· lis pendens (claim giving constructive notice re: property rights)

Equity Mechanisms:

· Temporary restraining order

· Preliminary injunction
· Both types of mechanisms may operate in ex parte proceedings. Ex parte application is frequent in legal mechanisms.
Characteristics of Equitable Provisional Remedies:
· Legal pre-trial provisional remedies are limited 

· Attachment & garnishment( Only in specifically defined types of claims

· Repleven(Security interest in personal property
· lis pendens( Only with respect to rights/title to real property 

· Equitable provisional remedies are meant to protect rights pending future judgment, and differ from post-judgment remedies:

· Provisional remedies are short-term

· Retroactively aborted, if plaintiff fails to prevail at trial 
1. Temporary Restraining Orders

· Very short-term injunction, designed to preserve the status quo, pending a hearing on possible extension of the remedy. 

· Often issued ex parte. 

· Risk created by ex parte issuance is mitigated by 

· Notice requirement and informal pre-motion hearing 

· Strict limitation on duration

Rules 65(b) and (c), Federal Rules of Civil Procedure 

· TRO may be granted without either written or oral notice to the adverse party or his attorney only if 

· It clearly appears from specific facts by affidavit or verified complaint that immediate an irreparable injury, loss, or damage will result to the applicant before the adverse party pr his attorney can be heard in opposition AND

·  Applicant’s attorney certifies to the court in writing the efforts made, if any, made to give notice, and the reasons supporting his claim that notice should not be required. 

· Max duration of non-notice TRO = 10 days. 

· Security required, to protect in case party is wrongfully enjoined. No security is required of the United States or any officer thereof.

2. The Requirement of a Bond

· Both TRO and Prelim Inj. require bond, under FRCP 65, and in almost all states. 

· See, e.g. Cal. Civ. Proc. Code § 529. 

· Failure to require the bond = reversible error.
3. Preliminary Injunctions 

Simmons-Harris v. Zelman 

School-voucher program held to be un-constitutional. Preliminary injunction upheld on four applicable factors for consideration and balancing:

1. Is the moving party likely to succeed on the merits

2. Is the moving party likely to suffer an irreparable injury if the preliminary injunction is not granted

3. Would the granting of a preliminary injunction be likely or not to cause substantial harm to others

4. Would a preliminary injunction be in the public interest
· Note: Later, trial court will apply the same factors that the preliminary hearing court applies, however the trial court need not apply the first factor, because success on the merits will be apparent from the outcome of the trial itself.
· Posner’s Formula: Grant injunction if the harm to the plaintiff where the injunction is not granted, multiplied by the probability  to deny the injunction would be error (i.e., plaintiff would win at trial) exceed the harm to the defendant if the injunction is granted multiplied by the probability that granting the injunction would be error. Expressed as: 

P x Hp > (1 – P) x Hd  (More proof positive that Posner is an     idiot. Expressed as: 7th Cir. X Facts = moronica).
X. Persons Bound by Equitable Decrees
FRCP 65(d) ( Form and Scope of Injunction or Restraining Order: 

“Every order granting an injunction and every restraining order…is binding only upon the parties to the action, their officers, agents, servants, employees, and attorneys, and upon those persons in active concert or participation with them who receive actual notice pf the prder by personal service or otherwise.

Vuitton et Fils S.A. v. Carousel Handbags

The knock-off handbags case.

Note: the definition of what would constitute “sham” goods is the subject of copyright and trademark law. Case turns upon whether a certain person had notice of the injunction. Personal service of the notice is not required, however it is necessary to be able to prove that notice was given. 

· Notice is very important. If the judge does not order the defendant’s attorney to give the defendant notice, and the prosecutor does not give notice, then the case can potentially be dismissed.

Chapter Four: Introduction to Restitution

I. The Nature of Restitution

Fundamental Issues:

1. Was the defendant enriched?

2. Was the enrichment unjust?

3. If so, then how to measure the enrichment?

Two Alternative Bases for Restitution:

1. As an alternative remedy in an otherwise available cause of action

a. Breach of K

b. Tort damage

c. Any enrichment unjust due to cause

2. Free-standing remedy (where restitution is the sole basis for the cause of action)

a. Threshold inquiry asks: is there any justification for the defendant’s action?

· The source of liability in restitution is the receipt of an economic benefit under circumstances where retention of the benefit without payment to the plaintiff would result in the unjust enrichment of the defendant.

· Liability: 

1. Measured by receipt of a benefit (not, in itself, sufficient to create liability)

2. Transaction primarily non-consensual

3. No liability in restitution unless the circumstances of the transaction excuse the plaintiff from the necessity of basing a claim to payment upon a K with recipient of the benefit.
· Consequences:

Defendant must either pay restitution necessary to eliminate the unjust enrichment, or else restore the benefit in question.

A. Restitution as One Alternative Remedy for an Existing Cause of Action

Felder v. Reeth 

Mining equipment sale.

Plaintiff has property, defendant takes it, and sells it.

Court applies a contract remedy, because plaintiff waives tort damages, even though there was no K between the plaintiff and the defendant. Therefore this is quasi-K (i.e. prevention of unjust enrichment). Question is, what must defendant pay to the plaintiff? Quasi-K measure of damages; ordinarily the plaintiff would be required to accept the amount that the defendant actually received for the sale of the goods, but here the court applies the fair market value of the property; plaintiff alleges that the property has special value to them, however the court does not apply special value, because plaintiff had consented to the taking of the property, and had treated it as a sale. Fair market value under a theory of quasi-K.

Election of Remedies:


Earlier cases had held that one must elect the remedy (e.g., restitution versus punitive tort damages). In general, now, a plaintiff need not elect a remedy until the time of judgment. Note: Pre-trial conduct by plaintiff may create estoppel, e.g., where the plaintiff attaches property in quasi-K and the defendant is thereby forced to alter his position—e.g., to forego sale at a profit pending the outcome of litigation, etc.
B. Restitution as the Sole Remedy

Kossian v. American National Ins. Co.

Hotel destroyed by fire, and the owner hires someone to clean up the debris; then owner defaults and defendant takes by foreclosure, including the rights to the insurance policy. New owner puts in a claim to the insurance company, which pays the clean-up costs. Clean-up party seeks payment from the new owner.  Plaintiff (clean-up party) has a K with the old owner. Does not have a lien against the property, and even if he did, it would have been wiped out by the defendant’s foreclosure of its first deed of trust. Here, there would have been no unjust enrichment, had the defendant simply taken the property in its improved (cleaned-up) condition. But here, the defendant sought indemnification for clean-up costs from insurance company. This is unjust enrichment. Plaintiff should recover the proceeds of the insurance pay-out to defendant, in payment for his work performed. 
· Note: Mechanic’s lien statutes give a contractor, laborer, or materialman a lien upon any tract of land on which he has erected improvements, done work, or furnished materials at the request of the owner, or of the owner’s agent. See, e.g., Cal. Civ. Code §§ 3109-3155.
II. Acceptance of Benefits

Felton v. Finley

Attorney represents two brothers in the settlement of uncle’s estate. Siblings refuse to join in retaining the attorney, but reap the benefits of the settlement. Issue is: can attorney recover fees from the benefited siblings? Court says that in the absence of an indication that the work was being done gratis, there is a presumption of a contract. Where, as here, the acceptance of the benefit was voluntary, the siblings are liable.

NOTE: Dissent becomes majority opinion, due to reversal on re-hearing( No liability, because no implied K just because the siblings reaped the benefits; the services were rendered gratuitously, especially because here the attorney KNEW that the siblings were not willing to pay him to perform the work.
III. The Requirement of Restoration by Plaintiff
Where the defendant has also conferred some benefit upon the plaintiff, the issue is whether the plaintiff must tender restoration of that benefit, prior to commencing his cause of action.
· Legal actions: Generally, plaintiff must tender restoration.
· Actions at Equity: Plaintiff not required to tender restoration. 
· Reasoning: in a legal action (e.g., K), the restoration acts as an affirmative rescission of the K by plaintiff, and thus the only function of the law court is to determine the amount of the restitution.  
· Exception( Where the only thing at issue is money, rather than things, the differential values can be easily offset against one another. 
· Other exceptions: where the thing bestowed upon the plaintiff has become worthless. At equity, rescission is accomplished via decree.
· Non-fungible goods: Restitution will be denied unless substantially all of the goods received by the plaintiff from the defendant can restored in as good 

condition as when they were received, unless the damage is due to the defendant’s actions or misrepresentations as to quality. Even substitute payment will not suffice. 

IV. Unsolicited Benefits and Volunteers

A. Restitution for Unsolicited Acts Preserving Property

Bailey v. West

Feed the horse. Plaintiff takes delivery on a horsely purchased by the defendant but then rejected because it is lame. Plaintiff feeds and boards the horse. Sues for restitution. Trial court finds implied-in-fact K, but court of appeals reverses, finding no implied K and no quasi-K. 

Elements of Quasi Contract:

1. Benefit conferred upon the defendant by the plaintiff

2. Appreciation of the benefit by the defendant

3. Acceptance and retention of the benefit under circumstances where it would be inequitable to retain the benefit without payment of the value thereof.
Here, plaintiff took delivery of the defendant’s horsely, knowing that there was controversy as to the ownership.  Policy requires that services volunteered to not require payment. Defendant neither requested nor acquiesced in the plaintiff’s care of the horse. 

· Note: Restatement of Restitution § 117:
A person who has saved another’s property from damage or destruction is entitled to restitution for such services IF:
· The person was in lawful possession of the property
· It was reasonably necessary to act before the owner could be contacted
· The person had no reason to believe that the owner did not desire such assistance 
· The person intended to charge for the services, or to retain the property if the owner not located 
· The property has been accepted by the owner.
B. Restitution for Unsolicited Medical Services or Preservation of Life

Greenspan v. Slate

17 Year old girl gets injured playing basketball, parents decline to treat.  Friend takes the girl to the doctor. Doctor bills the girl’s parents, who refuse to pay. Friend then sues parent s for restitution on behalf of either himself or the doctor. Court: Duty of parents is a principle of natural law. Additionally, at equity, the duty is more than a principle of natural law: it is “an obligation enforced wherever equity has jurisdiction on equitable principles in the light of the facts  of the individual case. Parents had an obligation to provide medical treatment to their child, and refused to honor that obligation. Judgment for the plaintiff.
· R2d § 113( A person who has performed the non-contractual duty of another by supplying a third person with necessaries which in violation of such duty the other had failed to supply, although acting without the other’s knowledge or consent, is entitled to restitution therefore from the other if he acted unofficially, and with intent to charge therefore.  
· Ordinarily there is no obligation to pay for services one has not requested, however, this is relaxed in the context of professional medical services. 
· R2d § 116( A person who has supplied things or services to another, although acting without the other’s knowledge or consent, is entitled to restitution therefore from the other if:

(a) he acted unofficiously and with intent to charge therefore and 

(b) the things or services were necessary to prevent the other from suffering serious bodily harm or pain, and 

(c) the person supplying them had no reason to know that the other would not consent to receiving them, if mentally competent, and 

(d) it was impossible for the other to give consent or, because of extreme youth or mental impairment, the other’s consent would have been immaterial.

· Generally, volunteer emergency salvage is not entitled to restitution. 

· Exception( the emergency service is rendered by a professional.  
V. Restitution for Payment of Another’s Debt or Performance of Another’s Obligation

· Courts are generally reluctant to grant restitution where one voluntarily discharges the obligation of another.

· Exceptions: 

· If the debt or obligation is discharges as the result of mistake.

· When payment is made in order to protect the interests of the payor. 
Gallagher, Manger & Solomento, Inc. v. Aetna Casualty and Surety Co.
Insurance agent (Gallagher) has placed insurance with Aetna for the client, and then paid the claim on behalf of the client, looking to Aetna for reimbursement. Aetna seeks to show that Gallagher was a volunteer. Gallagher seeks to apply Iron City Tool Doctrine. Court says that Gallagher’s argument that it fits the requirements of Iron City Tool Doctrine is not persuasive. Gallagher, as an insurance broker and agent, is a guarantor of the insurance pay-out, and is fulfilling a contractual obligation. Gallagher is a volunteer, and cannot get restitution.
· Iron City Tool Doctrine: Where one person, either by compulsion of law, or to relieve himself from liability, or to save himself from damage, has paid money, not officiously, which another person ought to have paid, the former may recover from the latter, in an action of assumpsit, the amount so paid. 
Atlantic Mutual Insurance Co. v. Cooney 

Fire in a warehouse where goods are being held for shipment to military PX.

Atlantic paid on the claim to an extent that exceeded its obligation under the insurance policy. Atlantic seeks subrogation from the other insurance company (National). Atlantic acted out of a moral obligation, and cannot be held to be a volunteer. Subrogation allowed. Court holds a moral obligation on the basis of something that actually looks more like a goodwill in business argument than a moral obligation per se, but there is an 
indication that Atlantic would have increased the coverage had the person suffering the loss so requested. 

Norton v. Hagget


Two parties are enemies where A owes money to a bank, and B goes to the bank and pays off the debt. According to B his intent was to become the new creditor. According to the bank, B paid off the debt, period. Facts relating to the words that were spoken during the transaction at the bank lead to the conclusion that B was in fact paying off the loan. Court holds for A. 

i. Plaintiff has no one but himself to blame.

ii. Intermeddler; officiousness not to be encouraged; 
iii. good faith is questionable; 
iv. no duty owed from B to A; 
v. no friendly relations; 
vi. no consent on the part of A to have B become the new creditor.

· Note: Professor sees this case as an unclean hands type of case.
· One who, without intent to act gratuitously, confers a measurable benefit upon another, is entitled to restitution if he affords the other an opportunity to decline the benefit, or else has a reasonable excuse for failing to do so. If the other refuses to receive the benefit, he is not required to make restitution unless the actor justifiably performs for the other a duty imposed upon him by law.  

VI. Measures of Unjust Enrichment 

Maglica v. Maglica

The Maglite case.

Plaintiff, common law wife of the defendant, helps defendant build business into a multi-million  dollar enterprise, prior to split-up. Seeks award in quantum meruit. Absence of a K does not preclude QM. Measure of recovery in QM is reasonable value of services rendered, provided they were of direct benefit to the defendant. Policy is to avoid unjust enrichment. One should restore the aggrieved party to their former position. Allowing recovery based upon the value of the resulting benefit would mean that the law would be imposing an exchange of equity for services that would be a windfall. QM awards for the value of the services, not the value by which someone benefits from those services. Here, this means that the wife can recover for her time and services, but not for the millions in profit that her services made possible for the defendant. 
VII. Equitable Remedies for Unjust Enrichment 

Three types of restitutionary remedies for unjust enrichment:

1. Constructive Trust

i. If property is held subject to a constructive trust, the holder accounts to the claimant as having beneficial ownership of the property.

2. Equitable Lien

i. If property is held under an equitable lien, the holder accounts for the property as security for his obligation to make restitution to the claimant.

3. Subrogation

· The principle use of a constructive trust is where the claimant is awarded a gain from investment of property wrongfully acquired from him. Also, where a fiduciary is charged for gain acquired via the breach of loyalty.

· Equitable lien does not vest ownership in the claimant, and does not afford specific restitution. The lien assures the claimant that the asset will be devoted to satisfying his rights over the ordinary creditors of the person owing restitution. Typically used where the sum of money acquired via fraud is less than the total amount owed to the claimant.
A. In General

Hirsch v. Traveler’s Insurance Co.

Guy promises his kids the proceeds of life insurance, but asshole-boy later changes his mind, and gives it all to his (bitch) trophy second wife. Kids sue to recover, court provides them with relief. Unjust enrichment to Ms. Thing-a-ma-Jugs. Not bona-fide purchaser (bones-so-fine?) (note: a true BFP would prevail over opposing innocent party seeking to impose a constructive trust). No consideration paid (and no, hot pussy doesn’t count). Where the recipient is a gratuitous (bimbo) transferee, she holds subject to the equitable rights of the wronged party, and a constructive trust may be imposed. Where the wronged party can trace the benefits, acquired by a 3d person, to a wrongdoer, an equitable lien or a constructive trust can be held. 

Rogers v. Rogers

Life insurance policy for wife (as part of settlement agreement), followed by lapse, then resumption of coverage later under a different policy with a new beneficiary. Court holds for the first wife. Divorce agreement did not specify as to the policy itself. Change of employers, change of policies, does not defeat the interest. Lawyer who drafted the original agreement omitted an essential element, but the court here supplies the missing terms, in the interest of equity.
· Inability to trace the plaintiff’s equitable rights precisely does not mean that they should not be recognized.
· R2d. § 33 (tentative)( “If the holder of property  has acquired it as replacement for another asset of known value, and owes restitution to a claimant who could have enforced against the holder an agreement to preserve or replace that asset, a constructive trust or an equitable lien will be imposed on the holder’s interest…” 
Baxter House v. Rosen

Premiums on a life insurance policy paid using finds illegally converted from the plaintiffs. Plaintiff’s funds equal 43,000 which is 1/7 of the total premiums. Plaintiffs want 1/7 of the policy. Court sides with the plaintiff and awards them the percentage of the payout that is proportionate to the amount contributed to the premium.

Dissent says the family members had a vested interest with the payments of the first premiums. Plaintiffs finds were mingled, not with the defendant’s own property, but with that of his wife and children, who are innocent. Plaintiff should not recover to the exclusion of these innocent parties.
B. The Tracing Fictions
Three Methods:

· Hand Method( Percentage-based tracing

· FIFO( First In, First Out

· LIFO( Last In, First Out

Three Variations (each applicable to any of the three methods):

· Hallett( If wrongdoer has $ in the account when $ is coming out, use the wrongdoer’s money until it is exhausted.

· Oatway( Use Hallet, or trace using either the preferred method of the jurisdiction or the method for which plaintiff can successfully argue. Purpose is to benefit the right-doer.

· Restoration(No priority to anyone, merely equality of restoration. Not a tracing method, but a variation of the methods, applicable to any method.
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EXAMPLES

Method I “HAND”: (Percentage method).

Event               Account Balance                   Defendant                     Plaintiff A                  Plaintiff B
Theft-A                2K                                        0                              2K (100%)
            0

Theft –B               4K                                        0                                2K (50%)                     2K (50%)

Money out            2K                                        0                                 1K (50%)                     1K  (50%)

(non-traceable

event)

Defendant puts

in $2K                   4K                                       2K (50%)                     1K (25%)                  1K (25%)

Land purchase       2K                                        1K (50%)                     500 (25%)                 500 (25%)

                                                                         10K Land                         5K Land                      5K Land

Non-T gambling       0                                             0                                   0                                 0

                                                                         10K Land                         5K Land                      5K Land

Equitable argument for the creditors is that they are innocent, and the defendant should not profit, so the profits should get split among the creditors. But, if the creditors get paid, the defendant gets to extinguish a debt by virtue of being a thief.
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Method II:

FIFO Method (First In, First Out)

Event               Account                   Defendant                     Plaintiff A                  Plaintiff B
Theft A                2K                                                                   2K

Theft B                4K                                                                   2K                                 2K

Vacation              2K                                                                     0                                   2K

D invests              4K                              2K                                 0                                   2K

Land P                 2K                               2K                                 0                                   0K

(20K)

Gambling              0                                  0                                   0                                   0K

D now has land worth 20K and there is no money in the account, so all 20K goes to B because it was B’s money that purchased the land. A still has a remedy; it simply means that A does not get to trace to get the increase.
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Method III:

LIFO (Last In First Out)

Event               Account                   Defendant                     Plaintiff A                  Plaintiff B
Theft A                2K                                                                    2K

Theft B                4K                                                                    2K                             2K

Vacation              2K                                                                    2K                             0

D invests              4K                             2K                                  2K                             0

Land P                  2K                             0                                     2K                            0

Gambling              0                                0                                     0                               0

Land worth 20K: Interest in the land belongs to D.
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Variation #1

Hallett( Presumption that all withdrawals are from the wrongdoer until those funds are exhausted. Requires that the wrongdoer have money in the account. Money must be coming out of the account. If the wrongdoer has money in the account at a time when money is coming out of the account, use the wrongdoer’s money.

Hallett combined with HAND Method:

Event               Account                   Defendant                     Plaintiff A                  Plaintiff B
Theft A                2K                                                                 100%

Theft B                4K                                                                   50%                        50%

Vacation              2K                         No Hallett                         1K                          1K

Defendant $ in     4K                            2K                                  1K                          1K

Land                     2K                        Hallett 20K                        1K                          1K

Gambling             0                              20K land                           0                              0

Comes out the same as the LIFO method, and the equitable arguments remain the same as in straight LIFO.
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Variation #2 Oatway Method:

Only method not straightforward (refer to text at p. 559) “Use Hallett or Trace.”
If we use Hallett, all of the money comes from the Defendant, and the Plaintiffs get nothing; option is to trace using the method of the jurisdiction. If that is the Hand method, we do it by percentages. Professor holds that this is not the correct interpretation of Oatway (does not say use the method of the jurisdiction, simply says trace), because the intent behind Oatway was to benefit the right-doer. [A] will want to use FIFO because that will give A an interest in the land. Under this method, we might be using Hand up to the point where the vacation happens, after which we then either go to the Hallett Method or we go to FIFO. 
Hand plus Oatway gives us a fork in the road at the vacation point, after which we could either apply Hallett, or apply one of the straight tracing methods.

Oatway with FIFO either triggers Hallett at the point after the vacation, or goes to tracing with the intent to benefit the right-doer (here we would then continue with FIFO)

Oatway with LIFO either triggers Hallett after the vacation, or then goes to the tracing methid best calculated to benefit the right-doer. 
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Variation #3 Restoration:
Restoration with “Hand”:

Event               Account                   Defendant                     Plaintiff A                  Plaintiff B
Theft A                  2K                                                            2K 100%

Theft B                  4K                                                            2K  50%                       2K 50%

Vacation                2K                                                            1K 50%                        1K 50%

D Invests 2K         4K                                                            2K  50%                        2K 50%

Land P                   2K                                                            1K 50%                         1K 50%

Gambling              0                                                                 0                                     0

Land appreciates to 20K

A( 10,000 Land Value

B( 10,000 Land Value
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Restoration with FIFO 

Event               Account                   Defendant                     Plaintiff A                  Plaintiff B
Theft A                  2K                                                            2K 

Theft B                  4K                                                            2K                                 2K 

Vacation                2K                                                                                                  2K 

D Invests 2K         4K                                                            2K                                 2K 

Land P( Who is First In?

A’s argument: A’s 2K was restored and was therefore not lost, therefore was “continuously” in the account.

B’s argument( A’s 2K was taken out for vacation, leaving B’s 2K as the predecessor to what is now A’s restored 2K.
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Restoration w. LIFO

Event               Account                   Defendant                     P-1                  P-2

D’s $                    2K                              2K

Theft  P-1             4K                              2K                          2K

Painting                2K                              2K                           0                                  

Theft - P-2            4K                              2K                           0                       2K

Races                    2K                              2K                           0                        0

                                                             Option for restoration

                                                                  0                             0                        2K

Stock                      0                                 0                            0                          0

P-1 18K (Painting appreciates)

P-2( 12K stock

Creates a stronger argument for the creditors because, here, the plaintiffs both profit exorbitantly, whereas the creditors get nothing. Creditors are innocent, and should not be left with no recovery.
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Lowest Intermediate Balance Rule

If we did not restore the money in the example of Restoration combined with Hand (supra), then the method would revert to the straight Hand method. Under that, the plaintiff can only trace to the lowest amount in the account at any time after the money was taken out. Applies more aptly in the context of banking; jurisdictional rule variances can lead to different results under the exact same sets of facts.
L.I.B. NOT ON FINAL, PER  PROF. TUNICK.
In re Walter J. Schmidt & Co.



Learned Hand’s (learned, not mention handy) discussion of tracing. See text at pp. 561-563
Chapter Five: Remedies for Harms to Persons

I. Damages for Personal Injury: An Overview

Dobbs divides damages for personal injuries into three categories:
1. Recompense for expenses incurred as the result of the injury (e.g., medical & hospital).

2. Compensation for time losses (e.g., loss of earning capacity)

3. Compensation for pain & suffering.

II. Damages for Medical Expense and Loss of Earning Capacity

A. Measurement of the Loss

· Medical expenses (reasonable cost of medical care)

· physicians 

· nurses 

· hospital care 

· medication 

· curative devices (e.g. prostheses) 

· Earnings losses 

· actual 

· future capacity 
Drayton v. Jiffee Chemical Corporation 

Girl swallows Liquid Plummer and is scarred for life. Damages calculation at issue. 

Jiffee will argue that as a female, Drayton will not earn as much as a man would have earned; additionally she is black; additionally, her injuries will not accumulate medical expenses at the rate that she claims; Drayton will argue that discrimination against both women and blacks is changing, therefore her earning potential will be higher than Jiffee claims, etc; pay raises would have been better over time had she not been injured. Point is that this will come down to the battle of the economists, and their respective forecasting tools and persuasive methods.
· Everyone wants either the most money they can get, or the least they can pay. (Gee, really?)
EXAMPLE:

Assume P was injured by D, and will only be able to earn minimum wage.  If P were not injured, P would earn $20,000/year.


Assume the $20,000 would rise by 10% per year.  Assume minimum wage rises by 5% per year.


Assume P will get paid at the start of each year, and that P will begin working in one year, which is when P would otherwise have started working: {go to chart, next page}(

Salary


would


have


Present

    Time
earned 
Minimum

value


(in years)
(10%)
wage (5%)
Difference
(at 4%)
 (Divisor)

0
     ‑
    ‑
     ‑
      ‑
     ‑
   ‑
‑


1
20,000
4,000
16,000
$15,385
(1.04)


2
22,000
4,200
17,800
$16,457
(1.0816)
(1.04)2

3
24,200
4,410
19,790
$17,593
(1.124864)
(1.04)3

4
26,620
4,631
21,989
$18,796
(1.1698585)
(1.04)4

5
29,282
4,862
24,420
$20,071
(1.2166528)
(1.04)5





‑‑‑‑‑‑‑‑‑‑






$88,302






====

· Note: See Beaulieu v. Elliot (text p. 601}: “Total offset”( Market interest rate is fully offset by two factors: price inflation, and real wage inflation. Wages increase over the course of one’s career. Generally not taken into account when loss of future wages is determined, due to uncertainty. May be taken into account, however, when viewed as a n offsetting factor to result reached when future earnings are not reduced to present value.
What result under the reasoning of Beaulieu?
15,385 given to the plaintiff today and invested at 4% would yield the 16,000 one year later (which is the difference between the 20K that the plaintiff would have earned if not injured and the 4K that the plaintiff can earn now that he is injured). 

Defendant will argue that the plaintiff could invest at a higher percent (which would mean that the defendant will have to give the plaintiff less today than he would if the investment rate were 4%).

Year two: 22K minus 4.2K yields difference of 17,800.  Now the investment is for two years at 4% per year.  2d year Multiply the 1.04  by 1.04 (1.0816). Third year, cube the 1.04, and so forh.

Plaintiff’s argument will be that he would have worked for a long time, that the wage increases would be large, that the difference between the potential earnings would be large, and that the investment interest rate would have to be low in order to make the plaintiff safe.






====

NEXT PAGE

Main point is that the plaintiff will want the projected salary to be high, and the actual wages to be low, while the defendant will want the percent value to be high, so that its pay-out is lower.



Remove Difference            Beginning of Year                         Add 4%

0                                                                          $88,302                                    $91,834

1                             $16,000                                 75,834                                       78,868                                        

2                                17800                                  61068                                        63511

3                                19790                                  43721                                         45470

4                                 21989                                  23481                                        24200

5                                24200                                     0
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B. Damages for Pain and Suffering


Frequently constitutes the principal element of damages for personal injury. P&S includes not only pain itself, but also loss of quality of life. Most courts treat as compensable such things as loss of opportunities to pursue endeavors that could be the source of enjoyment, embarrassment from disfigurement, and restrictions upon normal activity. Can be either past, or future, or both.
Capelouto v. Kaiser Foundation Hospitals

Infant can recover for pain & suffering, even though the infant is incapable of expressing or quantifying its pain & suffering. Court: “The infant’s inability to explain the cause of pain or to describe the extent of it does not affect the sting of it. Indeed the infant’s cry of hurt is as poignant as the most detailed exposition. The moan of the injured child, who may be unconscious, needs no elaboration in descriptive language.  Communication flows from all manner of sounds and gestures…”
Flannery v. United States

Claim is brought under the Federal Tort Claims Act (FTCA), since the wrongdoer was a federal employee, acting within the scope of employment.  Under the FTCA, damages are determined via reference to state law.  West Virginia law allows damages for loss of capacity to enjoy life despite a patient’s comatose condition. FTCA, however, limits the prohibition of the government’s immunity to suit in tort to compensatory damages, and does not allow for punitive damages. Damages treated under state law as “compensatory” but which are in excess of those necessary to provide compensation for injuries and losses actually sustained may in fact be punitive, and punitive damages are not allowed under the FTCA. Here, because the patient is in a coma, any ability to benefit from monies awarded for loss of capacity to enjoy life would in fact be available only to the heirs of the patient, upon his death. As such, these damages are punitive rather than compensatory, and thus not allowed.
Loss for Enjoyment of Life: Hedonic Damages

Largely a matter of state law. Most jurisdictions allow such recovery only as a part of the broader claim of P&S, but some allow it as a distinct claim. Measuring theory most commonly applied by experts is the “willingness to pay” approach, which holds that the intrinsic value that society places upon the ability to enjoy life is reflected in the amount of money individuals, government agencies, and businesses make in an effort to reduce the risk of injury or death (e.g. examine consumer statistics re: amount spent on smoke detectors). But note that most courts do not allow expert testimony upon this point, as being too speculative and confusing to the jury.  Courts prefer to confine the jury’s consideration to the value to the specific plaintiff, because the numerous variables involved in a theoretical and averages-based statistical model reduce the accuracy of such calculations.
Suffering Without Physical Injury 

Seen in the context, for example, of toxic torts, where there may not yet be an actual injury, but where the fear of future injury—based upon what one knows about their exposure to a chemical—reduces their quality of life. Similar to Negligently Inflicted Emotional Distress (recall “zone of interest” analysis). Most courts have rejected claims premised upon this theory.
Botta v. Brunner


Held that plaintiff’s counsel should not be allowed to suggest to the  jury, in closing argument, a mathematical formula for the determination of damages for P&S. Such formula have never been set in any reliable way, plus there is not basis upon which the defendant could rebut the proposed calculation. Juries must be free to arrive eat such determinations according to their consciences.
Chapter Six: Remedies for Interference With Property Interests
I. Physical Damage to Property 

Two principle elements of potential loss:

1. Diminution in the value of the property itself

2. Loss in the use-value of the property 
Common issues:

May cost of repair damages exceed the diminution of value?

May cost of repair damages exceed the pre-tort value of the property?

Hewlett v. Barge Bertie

Boat damaged in maritime collision. Two numbers are relevant: (1) cost to repair, and (2) worth of the boat, prior to the accident. Pay cost of repair, unless that would exceed the worth of the item prior to the accident, in which case simply pay the worth of the item prior to the accident.
· Note: General approach is: if the ship sinks and is beyond recovery, the damages are the value of the ship just prior to sinking, plus interest thereon, until payment. If repossession and repairs are both physically and economically feasible, then the measure of recovery is the reasonable cost of recovery plus repairs, plus an allowance for deprivation of use. But if reclamation and recovery including repairs exceeds the value of the ship at the time of the accident, or if repairs are not both economically and physically feasible, then it is a constructive total loss, and the compensation is the value plus interest (i.e. just the same as if sunk and beyond recovery).

General Outdoor Advertising Co. v. La Salle Realty Corp.
Defendant argues for a measure of recovery that differs from the Barge Bertie rule. Consider the difference between rule of Barge Bertie and the rule argued for by the defendant, here: under circumstances where the cost of repair exceeds the worth of the item: under Barge Bertie the plaintiff gets the value of the item, whereas under the defendant-friendly rule, plaintiff gets only the difference between the pre-accident and the post accident value. Barge Bertie rule is plaintiff-friendly, whereas the other rule is defendant-friendly, and properly calculated, should always cap payout at the amount of difference between pre and post accident value or the cost of repair, whichever number is lower. Here, the court declines to adopt the defendant’s viewpoint, because to do so means that the defendant places the plaintiff in a position where he has nno choice but to sell the property, even where he might wish to repair it, instead. Respect for the plaintiff’s property rights dictate the preference for the Barge Bertie rule.

Freeport Sulphur Co. v. S/S Hermosa

Ship rams dock. Cost to repair the dock is $84,141.20

Dock had 41 year life-span. Court says the dock had 25 years left in its lifespan at the time of the accident, plus ten that were added on following the repair. Who pays for the extra ten years? 

Defendant’s argument (rejected by the court) was based upon the concept of straight-line depreciation: deduct from the plaintiff’s recovery the percentage equal to the percentage of depreciation already applicable—here, 16/41, or 39% reduction in plaintiff’s recovery. Under alternate theory, “percentage of useful life extension,” court says the defendant pays 25/35 of the value of the dock, and the plaintiff pays for 10/35 of the cost of repairs—i.e., plaintiff’s recovery is reduced by 28.6%. 
Bond v. A.H. Belo Corp.

Case re: award based upon sentimental value. Plaintiff loses items assembled in an effort to locate her biological parents, where the researcher loses photos & documents. Court holds that special value may be taken into consideration, over and above the market value of the goods at issue. Type of goods that can be considered for sentimental value: things that have been in the family for generations and that may not be identical to other items of the same utilitarian use (e.g., cited case: wedding veil, emerald ring, grandmother’s point-lace collar, great grandfather’s pistol, great grandmother’s watch, bedspreads handmade by great, great, grandmother). What is and is not “sentimental value”? ( Court says that what is NOT sentimental value for purposes of compensation, is that which relates to indulging in feeling to an unwarranted extent, or is affectedly or mawkishly emotional. 

Chapter Seven: Remedies for Fraud, Misrepresentation, and Breach of Confidence
I. The Choice to Affirm or Disaffirm

Aggrieved parties face the choice as to whether they would prefer to rescind (disaffirm) the transaction and seek restitution, or to re-affirm and seek potential benefit from the transaction plus damages for harm caused by the defendant’s misconduct.
A. Manifestation of the Choice

Gannett v. Register Publishing Co.

Re: rescission of a K for the purchase of a newspaper publishing business, based upon allegation of fraud with respect to true measures of profitability. Newspaper is sold for a price to another newspaper company, whereupon fraud is uncovered.
 Court holds rescission unavailable due to the delay in claiming rescission, and business practices of the plaintiff in handling the newspaper as though it did not intend to rescind.

Courts looks to several factors, as follows:

· Notification of intention to rescind must be given in a timely manner. Delay, or acceptance of benefits of K by the plaintiff, cause him to lose the right to rescind. 
· Reasons given for this rule include that the suppliers of goods to the business are at a disadvantage, plus the defendant may turn out to be innocent of the underlying fraud.
· Regardless of prejudice to other party, time is of the essence; exercise of acts of ownership will tend to cause the purchaser to lose right to rescind.
· Contradicts the foregoing in saying that where the plaintiff preserves the business in the interim, pending adjudication of the underlying fraud case, rescission is still available.
· Support for the notion that the time consideration should be “tolled” during the pendency of negotiations for settlement. Encourages settlement, because notice of intention to rescind would stop settlement negotiations. 

· Additional contradiction( time might not be of the essence where the value or condition of the property remains constant during negotiations.
· Facts appear to indicate that the purchaser might have taken an inconsistent position in a separate, unrelated litigation (i.e., that the business is in fact profitable); fraudulent misrepresentation must be materially sufficient to break the deal, which is not apparent here, given the inconsistent positions taken by the plaintiff in an ancillary litigation with a different party.
· Acts of ownership: substantial changes in both technology and policy (status quo ante no longer restorable).

· Notice 

· Acts of ownership

· Return to status quo (possible, versus impossible)

· Unless fraud by seller causes status quo to be un-restorable

· Injured party need not ignore the business (gratuitous bailee)

· Settlement negotiations (provided they are genuine and not a speculative machination)

· No one factor determinative

· Reasonable delay based upon specific circumstances (value stable over time).

· Do not take inconsistent positions

· Changes to the business

· Note: Loss of rescission does not prevent litigation in breach of K (compensatory and exemplary damages potentially available). 

· Note: Restatement of Restitution § 65:
The right of a person for a benefit conferred upon another in a transaction which is voidable for fraud or mistake is dependent upon his return or offer to return to the other party anything which he received as part of the transaction or, where specific restoration is not required under . . . . § 66, its value, except where such a thing

(a) can properly be retained irrespective of the voidable transaction, or

(b) …

(c) has been continuously worthless, or

(d) has become worthless or impossible of restoration by act of the other or because of lack of qualities represented by him, or

(e) consists of a commodity which has been consumed pr disposed of before notice of the facts and opportunity for return and for which a ratable price has been fixed, if such price can be credited upon the granting of restitution, or

(f) consists of money which can be credited if restitution is granted. 

II. Remedies Upon Affirmance

A. Measures of Damages for Intentional Misrepresentation

Selman v Shirley

Contrasts the out-of-pocket loss rule, with the benefit of the bargain rule.

· Note: Definition of fraud: varies from state to state—e.g.: 

1. Innocent state of mind

2. Negligent misrepresentation

3. Reckless Misrepresentation

4. Intentional misrepresentation

· Most states require, at minimum, recklessness, or else intentional misrepresentation. Prior to rescission for fraud, we must first meet the definition of fraud.

· Minnesota, for example, focuses upon the mind of the listener (strict liability standard—no scienter requirement).
· If the remedy depends upon fraud, then apply the law of the proper state determined under Conflicts of Laws discipline.
Benefit of the Bargain versus Out of Pocket Loss Recovery:

EXAMPLES
Benefit of the Bargain( If one pays 500 for something that is really worth 300 where it would have been worth 600 had it been as represented, recovery should be 300 (to equal the 600 as represented). 

Out of Pocket Loss( Same facts, recovery is now 200, since the item is worth 200 less than what one paid for it, regardless of the representation that it should have been worth 600.
B. Measurement of Damages for Negligent or Innocent Misrepresentations 

Clements Auto Co. v. Service Bureau Corp.

Minnesota case involving misrepresentations regarding a computer system.

Lawyers for the seller had included all the normal disclaimers for such a K(
· integration clause (anything not covered in the K not applicable to the K), 

· limitation of liability regarding refund only, 

· no consequential damages. 

Court refused to enforce any of these provisions, due to the fraud in the inducement of the K—the court applies the tort of fraud to the breach of K in order to decline to enforce the limitations on liability. Fraud in Minnesota = mere innocent misrepresentation. Here, it is the tort that provides the K remedy. 
· Note: the Minnesota approach is in contrast to the UCC approach, where fraud cannot be maintained on innocent misrepresentation where the K validly disclaims all warranties.

· Best legal position that the lawyer could take here would be to include in the K the statement that, the spoken statements of the salespersons were expressly false. Not a good business position, but perhaps a good legal position.

Note: The Second Restatement of Torts and Liability for Negligent and Innocent Misrepresentation 


Endorses a graduated liability principle, depending upon the level of scienter with which a misrepresentation is made: 
R2d Torts § 549: If fraudulent (i.e. intentionally or with reckless disregard for its truth or falsity), recovery is benefit of the bargain plus damages for all consequential losses suffered as the result of reliance upon the misrepresentation. 
R2d Torts § 552B: If the misrepresentation is negligent, plaintiff recovers the out of pocket loss measure plus consequential damages, but may not use the benefit of the bargain measure. 
Note: Most courts have not adopted the differentiation set forth above. A court that allows recovery for negligent misrepresentation will usually award benefit of the bargain recovery.

EXAMPLE:

Cost( 1000

Worth( 800

If as represented(1300

Two theories: 

Benefit of the Bargain( plaintiff would have had 1300 but got something worth only 800, and so should get 500. Value as represented, minus worth.

Out of Pocket Cost( plaintiff needs to get 200 to compensate for the fact that he spent 1000 and now has something worth only 800. Cost minus the worth.

III. Remedies Upon Disaffirmance: Restitutionary Remedies for Misrepresentation

1. If the plaintiff seeks only rescission and restitution, and not recovery of damages, issues concern:
· Scienter

· Materiality

· Reliance

· Pecuniary loss

2. If the plaintiff is entitled to rescind, must the defendant disgorge the profits that accrued while the defendant held the property obtained from the plaintiff via fraud or misrepresentation?
Earl v. Saks & Co.
Fraud case.  Two rescissions—one of a gift, and one of a contract. Guy (moron) buys fur coat for his bimbo mistress. Thinks that he is paying for the entire gift, and when he discovers that the bitch and SAKs have fraudulently colluded to deceive him into thinking he had paid for the entire coat (actually bimbo pays part of the price behind his back, so she gets the coat without paying for most of it, and falsely promises to stop screwing other guys), he wishes to rescind the gift. Under the Restatement of Contracts,  a gift may be rescinded if it was induced by fraud or material misrepresentation. Based upon the language in the case, we do not know when the rescission is appropriate because “fraud” & “material misrepresentation” are not defined here. Professor recommends not worrying about the definition of fraud for the purposes of this case, but suggests that it is synonymous with material misrepresentation. Guy claims that the misrepresentation here 
fraudulently induced him to participate in the sale (seller’s lie as to the true price of the coat). If guy is to be believed, there is a material misrepresentation here (which serves as a deal-breaker).  Rescission of the gift, and now Barbee wants to rescind the purchase itself, as well. Saks claims that there was no harm caused (no injury), even if there was a material misrepresentation. Court says the harm was the removal of guy’s free choice (pecuniary harm not required) and allows rescission.
· Note Three theories given:

· Rescission allowed where the buyer obtains exactly what he expected, but it is worth less than he was led to expect.

· Rescission where the buyer obtains something substantially different than he was led to expect.

· Where buyer obtains exactly what he expected, under misrepresentation, social interests in the stability of transaction may or may not outweigh the social interest in not having one intentionally take advantage of another.
· Both theory number one and number two cannot be true. Court here applies number two, and does not substantially analyze number three. 
· Traynor’s Dissent: Seems to believe that this is a case where we would need to rely upon the trier of fact (i.e. that the appellate record cannot sufficiently illuminate the issues). Traynor thinks that the believability of guy’s position depends upon actually witnessing his testimony.
· Bottom line: to rescind the gift there has to have been a material misrepresentation of fact either by the donee or by a third party. 

Note on Earl v. Saks: The Questions of Reliance and Materiality as Related to Disaffirmance

· Person seeking to assert misrepresentation of a K must have justifiably relied thereupon (two part test reliance and justifiability; actual = cause in fact, justifiable = proximate cause)
· Misrepresentation is material if it would be likely to induce a reasonable person to manifest his assent or if the maker knows that it would be likely to induce the recipient to do so.
· Level of scienter in fraud bears upon the analysis.
· The worse the mind of the speaker, the easier it would be to have actionable fraud.

· Intentional misrepresentation makes justifiability of reliance less important. 

Chapter Eight: Remedies for Mistake

I. Mistake in Performance 

Mistake in the performance of a contract (as distinguished from mistake formation if the contract) is generally the easies case for relief, and is the circumstance under which restitution is most frequently granted.  Examples are where a tenant mistakenly over-pays the rent, a buyer mistakenly pays more than the contract price for goods, a pension fund mistakenly pays a retiree more than the terms of the plan specify, or a government agency mistakenly over-pays benefits under a government benefit program. In the absence of any special circumstances, raised in defense, which would make restitution inappropriate, courts tend freely to grant restitution. Issues that are normally central in contract formation mistake disputes, e.g., negligence of the mistaken party, seriousness and or mutuality of the mistake, are generally ignored in this context. For this reason, this section focuses upon potential defenses that are used in mistake in performance.
Phoenix Indemnity Co. v. Steiden Stores

Dispute over mistaken over-payment on insurance policy.

Insurance policy say it will not pay in the case of loss due to theft, fraud etc. committed by inside employee (exclusive of safe-cracking or burglary). Here, the robbery turns out to be an inside job after payment is made (not safe-cracking or burglary), and insurance company sues to recover the overpayment. Insurance company argues that the money is theirs in good conscience and equity. Otherwise, the consequence is that insurance companies will be forced to impose unreasonable delay in payments, pending investigations into such claims. Recipient of the money argues that, by paying the claim, the insurance company has avoided litigation costs, and investigation costs, etc., and that this is a risk that the insurance company takes with eyes wide open. Trial court imposes the “assumption of risk” rationale but, on appeal, the court rules that this would increase litigation due to delay in payment of claims leading to litigation. Insurance company wins, on the theory that rejection of the assumption of risk rationale will encourage prompt payment, and thereby avoid needless litigation costs.

Admiral Insurance Co. v. American National Savings Bank 

Insurance policy pays out to bank for property. Policy intended to insure residential property. Property turns out to have been commercial. Question as to whether the property at issue was residential or not (after payment had been made). Money paid out under mistake of law cannot be recovered whereas, under mistake of fact, recovery can be had. (But note that what is the law is a subset of the facts.) Issue here is whether Admiral paid out under mistake of law, or under mistake of fact. Here, the insurance company is held to have paid out under a mistake of fact. Admiral is entitled to recovery. Contrast with, for example, the overpayment of taxes, which is considered to be a mistake of law (again, though, note  that one might overpay axes based upon calculations that contain mistakes of fact). 
II. “Unilateral” Mistake

President and Council of Mount St. Mary’s College v. Aetna Casualty & Surety Co.
Under-bid cancellation due to error. Bidding party wants to withdraw.

RULE( Four part test—rescission available where: 

1. mistake must be of such grave consequences that to enforce the K would be unconscionable (helpful information would be the proportionality of the difference in the bid) 

2. mistake must relate to a material feature of the K (deal-breaker type problem)

3. mistake must not be the result of a violation of positive legal duty or from culpable (or gross) negligence (i.e., more than ordinary negligence)

4. other party must be placed in status quo to the extent that he suffers no serious prejudice other than the loss of his bargain (see PXN 944)

· Equitable rules used by the courts. Use this set of rules, for the purposes of the exam!!!
III. Mistake in Integration: Reformation

Coca-Cola Bottling Co. of Elizabethtown, Inc. v. The Coca Cola Co.


Mistake alleged in the contracts, where technological advances have altered the requirements called for in the contracts, with respect to quantities of fructose syrup, etc. in the bottler’s product. Clear and convincing evidence must show that the parties shared in the intent to contract for something other than what was actually memorialized in writing. Not shown here.

· Note: Restatement 2d of Contracts § 155: 
“Where a writing that evidences or embodies an agreement in whole or in part fails to express the agreement because of a mistake of both parties as to the contents or effect of the writing, the court may, at the request of a party reform the writing to express the agreement, except to the extent that rights of third parties such as good faith purchasers for value will be unfairly affected.”  
· Necessary to analyze the culpability of the “fraud” by the seller.
· Possible solutions: 
· Grant relief to both parties,
· Weigh the dirt and grant relief to the party that has the less dirty hands
· Let the K stand because both parties are unclean.
· Analyze the agreement line by line, and weigh the culpability. More culpable the party is, the less likely that the court would grant the relief. 

Chapter Nine: Remedies for Breach of Contract

I. Land Contracts

A. Vendee’s (Buyer’s) Remedies

· In contracts for the sale of land, equity has historically been of paramount importance. 

· A land contract vendee is routinely granted specific performance without any substantial debate as to the adequacy or legal remedies, since it is assumed that legal remedies will be inadequate. 

· Where specific performance is not granted, damages are measured by the difference between the market value of the property at the time of breach and the contract price. 

· Consequential damages can also be recovered, if they were foreseeable and are proven with reasonable certainty. 

· Courts are split on whether the vendee can recover the profits it could have made in reselling the property, depending upon whether the loss was foreseeable. 

· The goal is to place the buyer in the same monetary position he would have occupied, had the contract been performed. 

· Exception: Where the vendor’s breach results from a defect in the vendor’s title, two approaches: 
· English Rule: Limits the vendee’s recovery to restitution of payments made to the vendor, plus expenses incurred in connection with the contract. 
· American Rule: Permits full compensatory damages in the title defect situation. 

B. Vendor’s (Seller’s) Remedies

· Ordinarily, vendors are allowed to recover from a breaching vendee the difference between the contract price of the land, and the market value on the date of the breach. 

· Vendor also may recover consequential damages, such as additional commissions and other costs of resale and costs of maintaining the property after the breach. 
Centex Homes v. Boag

Sale of condominium apartment, where the buyer cannot perform due to employment transfer. Seller wanted specific performance, which the court declined to grant, since money is fungible (the fact that, if the situation were reversed, specific performance would have been granted does not justify enforcing specific performance as against the buyer). Runs counter to the doctrine of mutuality of remedies, but rationale is as described. Legal remedy is adequate. Since the damages to the vendor are easily measurable, his remedy at law is adequate, and therefore, there is no jurisdictional basis for equitable relief. 
· Note: Despite the holding in Centex Homes, the majority of opinions do allow the seller specific performance. 

· Reasons: 

· May be difficult to prove with reasonable certainty the difference between the contract price and the market price of the land. 

· Even if the proof can be established the land might not easily be convertible into money, and the seller could be deprived of funds with which he could have made other investments. 

· Contract in issue clouds title pending resolution, so no fair-price buyer may come forward. 

· But note: after the interest in the land has been transferred to the buyer, and all that remains is payment, a monetary judgment is an adequate remedy.
II. Construction Contracts 

A. Owner’s (Buyer’s) Remedies

· Damages is the normal relief granted in construction contracts. 
· Specific performance is not preferred, because the administrative problems unduly burden the court, and because legal remedies are ordinarily adequate. 
· Damages are measured by excess cost of completion over the contract price. 

· Usually achieves the objective of insuring that the aggrieved party ends up with a structure that conforms to the contract without having to pay more than the agreed-upon price. 
· Substituting a new contractor and recovering the excess costs will often get the work completed more quickly than specific performance, and without concerns re: cutting corners and poor performance. 
· In some circumstances specific performance will be granted, e.g. where the structure is on defendant’s property, where it might be impractical to substitute contractors. 
· Some problems arise due to un-measurable consequences, such as delay in opening a business leading to loss of profits (recall Drews v. Ledwith, supra p. 3). 
· Increasingly common remedy for this is liquidated damages clause. 

· Inadequate completion is ordinarily compensated by cost to repair or complete.
Peevyhouse v. Garland Coal & Mining Co.

Farm-owner leases land to mining co., where the company breaches a clause in the K calling for debris clean-up. Decrease in value of the land due to nonperformance of the debris-removal clause in the K was only $300.00, where the cost to remove the debris would have been $29,0000.00. Court here imports tort theory to find that, due to disproportional nature of the benefit/harm, the diminution in value rule should apply, rather than the cost of performance rule.  

Dissent points out that, under the court’s rationale, the worse the breach, the more the defendant can benefit. Question arises as to where the demarcation lies, as to what is or is not “disproportionate.” Suppose, hypothetically, the line falls at $2132.36; then that should be the measure of damages. Dissent points out that, under principles of equity, the majority opinion is an unjust decision.

· Note: This case has received so much criticism, that it is safe to say that the majority rule would tend to fall on the side of the dissenting opinion.

B. Contractor’s (Seller’s) Remedies

· When an owner breaches by preventing a contractor from doing any part of the work, the contractor’s damages are measured by the contract price minus what it would have cost the contractor to complete the job. 
· When the owner breaches by terminating a construction contract without justification after work has commenced but before completion, two different formulae may be applied:
· (1) Contractor recovers actual cost incurred in performance plus the anticipated profits (minus any payments already made to the contractor). 
· (2) Unpaid contract price less cost to complete. 
· These two formulae are mathematically equivalent. 
· Both formulae protect the contractor’s reliance interest (costs incurred) and his expectancy interest (anticipated profit) 
· Difference is that the first formula protects these interests explicitly, and the second does so implicitly. 
III. Employment and Service Contracts

A. Employee’s (Seller’s) Remedies
· An employee who is wrongfully discharged is ordinarily allowed to recover the salary that he would have earned, including both wages and other benefits, but for the employer’s wrongful termination. 

· Avoidable consequences (i.e. mitigation of damages) usually requires the employee to deduct from recovery the amount earned by taking other employment. 

· Issue arises where the employee declines available employment.

Parker v. Twentieth Century Fox Film Corp

Shirley MacLean case, where contract not honored by the studio, but studio offers her a part in another film in an effort to assist her in mitigating her damages. Plaintiff refuses the substitute film. Court holds that there is no requirement for an employee to accept work that is substantially different. Dissent says that the issue should not be decided on summary judgment. Other employment opportunities must be comparable or substantially similar. If she works at anything, the money she earns will go to mitigation, but if she turns down work because it is not substantially similar, that is not to be considered failure to mitigate. Dissent says that the issue should not be decided on summary judgment: wants to look at this from an objective standpoint, to treat this as though it were any employment K—applies an RPP standard (recall torts). However, dissent applies a subjective test, setting forth a set of requirements that would properly be satisfied by expert testimony.    

· Imagine that, on a scale of 0-100, substantially similar is at 67; it is not necessary to show that the job she turns down is substantially different, only that it is not substantially similar (“not substantially similar” in this hypo would fall at 66). Substantially different might fall at 10. Therefore, not substantially similar is not the same concept as substantially different. Watch out for this potential mistake in language.

Employment at Will 

 Damages recovery analysis applies only where the termination has been wrongful. Normally, employment contract s are “at will,” unless there is a manifest intent to the contrary, such as an agreement to employment for a specific term. 
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