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Admin. Law Outline Complete

I. The Development of an Administrative State

A. Rabin—Federal Regulation in Historical Perspective

1. “[T]he New Deal developed the framework for a transformed federal responsibility to assure individual economic security, and, more generally, triggered a substantial shift in traditional conceptions of the separate spheres of public and private activity.”-14

2. “The regulatory initiatives of the Populist and Progressive eras were largely discrete and limited measures—not dissimilar in kind from common law tort prohibitions against unfair trade practices.  They were aimed largely at particularized fields of activity in which vigorous competition led to sharp market practices.  Pre-New Deal regulatory initiatives rested on the common law assumption that minor government policing could ensure a smoothly functioning market.”-15

3. “Because the New Deal programs were largely uncoordinated ventures into areas in which no pre-existing regulatory framework existed, the procedural aspects of agency policymaking processes were often given short shrift.”-15

4. “Roosevelt had not been deaf to the rising tide of procedural criticism, however.  In 1939, he instructed his attorney general to appoint a committee to report on the ‘need for procedural reform in the field of administrative law.’  After the war ended, this report served as the foundation for the drafting of the APA, which passed both houses unanimously in 1946.”-16

5. “The APA is, in essence, a highly conventional lawyer’s view of how to tame potentially unruly administrators.  It divides the universe of administrative action into two general decisionmaking categories, rule-making and adjudication.  Drawing upon a legislative model, the Act provides notice-and-comment procedural safeguards for informal rule-making and sets a limited ‘arbitrary and capricious’ standard of judicial review . . . . By contrast, the APA contains provisions for adjudication which set out a fairly elaborate scheme of procedural requirements utilizing the judicial hearing as its decisionmaking model.”-16

6. “The regulatory system came under close scrutiny by policy institutes and journals, academic disciplines, and politically influential public officials who all came to focus on a clear and dominant emerging theme—deregulation.”-21

II. Shaping the Institutions of Government—Executive and Independent Agencies

A. Background

1. “With exceptions . . . the Departments and agencies are left to Congress’s design under Art. I, § 8, cl. 18 of the Constitution, the Necessary and Proper Clause: ‘The Congress shall have Power . . . To make all Laws which shall be necessary and proper for carrying into Execution the foregoing [legislative] Powers, and all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof.’”-34

2. “By ‘administrative agency’ we mean only a unit of government created by statute and made responsible for administering one or a series of related programs.  At the federal level, administrative agencies typically but not invariably take one of two forms: An executive agency is headed by a single administrator who serves at the President’s pleasure; it may be part of a cabinet department, like the Occupational Health and Safety Administration in the Department of Labor, or stand-alone, like the Environmental Protection Agency.  An independent regulatory commission is headed by a multi-member body whose members serve fixed, staggered terms from which they may be removed only for ‘cause’—a constraint whose precise dimensions are, as we shall see, strikingly undefined.”-35

3. “While the President will ordinarily appoint members of his own political party to head executive agencies, statutes usually require bipartisan membership in independent commissions; he is, however, generally free to designate an independent commission’s chair from among its members, and the chair usually holds that office at the President’s pleasure.  As their name suggests, independent commissions are stand-alone agencies although some . . . have complex, specified relations with cabinet departments or other agencies.”-36

4. The “details of their relation to the President are virtually all that separate the executive agencies from the independent regulatory commissions.  Their internal organization, the procedures they follow, the kinds of responsibilities they may be given—all are essentially the same.”-36

5. “The Nuclear Regulatory Commission is an independent agency with a relatively simple structure.  In Fiscal Year 1994, it had 3,386 employees and a budget of $535 million.  The much larger and more complex Department of Agriculture is a part of the Executive Branch.  In Fiscal Year 1994, it had more than 115,000 employees and spent more than $93 billion.  Strikingly, however, the tables of organization of these two agencies reveal substantial commonalities.”-36

6. “[L]awyers in both agencies are segregated into special law offices; often the internal structure of these offices mirrors the structure of the agency as a whole.”-39

7. “[T]he administrative law judges and the appellate tribunal of the agency are wholly separated from both ‘staff’ and ‘counsel’ in the agency.”-39

8. “[T]he Judicial Officer, who holds its final adjudicatory authority, is responsible only to the Secretary.  The Commission’s Atomic Safety and Licensing Board Panel is equally free of ties to the NRC’s operating staff.”-39

III. A First Look at Agency Functioning

A. Background

1. Occupational Safety and Health Act—“The general purpose of the act is to ensure safe and healthful conditions for working people—and, this simple statement of mission conceals issues of great complexity and difficulty.”-40

2. “Primary responsibility for implementation, enforcement, and the generation of standards is placed in the Occupational Safety and Health Administration, one of the constituent elements of the Department of Labor . . . . OSHA is headed by a single political appointee, appointed by the President with the advice and consent of the Senate; OSHA makes rules governing workplace health and safety, conducts inspections of workplaces, and may initiate enforcement actions when violations are detected . . . . In addition to OSHA, Congress also created a National Institute of Occupational Safety and Health, NIOSH, under the direction of a career-service administrator and placed it alongside other National Institutes responsible for health-oriented scientific research in the Department of Health and Human Services . . . . [The Institute] sponsors scientific studies of occupational safety and health issues, and issues reports and recommendations for action to OSHA based on the results of these studies.  Finally, Congress created the tiny Occupational Safety and Health Review Commission (OSHRC) . . . to hear enforcement actions brought under the Act and its implementing rules.”-41

3. “[I]n most cases Congress places the responsibility for adjudicating regulatory issues in the same agency as it makes responsible for generating and enforcing standards.”

B. Executive Decision

1. “Far the most common sort of decision taken within administrative agencies is that of day to day administration, which rarely comes to the attention of outside lawyers or courts but has large moment within the agency and in its political relationships.”-41

2. “If the matter turns out not to be controversial, or any initial controversy can be mediated at the working level, it is unlikely ever to come to the attention of the Secretary, the Undersecretary, the Administrator, or even individual office heads.”-42

C. Rulemaking

1. The primary form of agency rulemaking is “informal, notice-and-comment rulemaking to establish ‘legislative rules’—prescriptive formulations that if valid have the effect of statutes on the agency adopting them and on the public. . . .  Violation of such a rule, like violation of a statute, can lead to a sizeable fine; and once the rule has been validly adopted, its application may be very much less open to challenge than an adjudicatory precedent.”-44

2. “An agency must publish a notice of its proposal in the Federal Register, a daily governmental publication of wide circulation.  The notice must indicate the public procedures to be followed in adopting the rule and the authority claimed for its adoption, but the statute says it need only indicate the terms or substance of the proposal or describe the subjects and issues involved.  An opportunity of unspecified duration is to be provided for written comment; the agency then reconsiders the matter and announces (if that is the outcome) a final rule.”-44

3. “Initially, a decision must be made to start a rulemaking effort, which may eventually produce a notice of proposed rulemaking (NPRM).”-45

4. “Its making results in the designation of a project officer in OSHA’s Directorate of Health Standards Programs or Directorate of Safety Standards Programs, depending on subject matter.”-45

5. “That officer will usually establish a de facto team with relevant experts from the directorates and representatives from the Policy Office (economic analysis), and the Solicitor’s Office . . . . [T]he team will prepare an Options Memorandum for review by the Administrator and the Department’s Policy Review Board.  Commitment to the rulemaking endeavor produces the initial public notice that rulemaking is contemplated, a few column-inches in the semi-annual Unified Agenda of Federal Regulations stating the project in a general way and identifying a contact person in OSHA whom interested persons may call.  A work plan is generated.  Economic impact and other studies that may be required to accompany the draft are now developed, usually by contracting out.  Drafting begins.”-45

6. “At an early point in this process, coordination with the White House Office of Management and Budget (OMB) begins . . . .”-45

7. “Before a notice of proposed rulemaking may be published, the agency must have submitted its draft rule to OMB together with such an analysis and received its approval of or at least acquiescence in the sufficiency of its analysis.”-45

8. “Once OMB has cleared the project, the NPRM is published and the notice-and-comment processes begin.”-46

9. “Once the public phase is concluded, the draft rule is returned to the team to produce a final rule—once again, in the context of internal decision processes and discussions with OMB such as have already been suggested.”-46

D. Adjudication

1. “[T]he APA provides for relatively formal trial-like procedures before administrative law judges-officials who enjoy effective life tenure under unusually strong civil service protection and who are isolated from the rest of their agencies in ways that roughly correspond to the isolation of federal district judges from United States Attorneys.  In the particular case of the OSH Act, Congress has taken this insulation a step further by placing the ALJs in OSHRC, an independent regulatory commission apart from the Department.”-47

2. “[I]nformal adjudications are, in numerical terms, the dominant form of agency adjudication.”-47  

IV. The Constitutional Framework for Administration

A. Constitutional Provisions

1. “Article 1, Section 1: All legislative Powers herein granted shall be vested in a Congress of the United States, which shall consist of a Senate and House of Representatives.”-51

2. “Article 1, Section 8: “The Congress shall have Power . . . To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United Sates, or in any Department or Officer thereof.”-51

3. “Article 2, Section 1: The executive Power shall be vested in a President of the United States of America.”-51

4. “Article 3, Section 1: The judicial Power of the United States, shall be vested in one supreme Court, and in such inferior Courts as the Congress may from time to time ordain and establish.”-51

5. “[T]he Constitution we finally adopted, in and of itself, vests no powers ‘in any Department or Officer.’”-51

6. “[A]ny given agency may on the same day legislate by adopting a rule, adjudicate by resolving a dispute in an on-the-record proceeding, and execute the laws by gathering information or initiating enforcement.”-52

Mistretta v. United States—S. Ct. 1989

Issue: Whether the constitutional doctrine of separation of powers has been violated where Congress established a sentencing commission composed of three federal judges, in the judicial branch, and the commission is responsible for creating sentencing guidelines for use in all federal prosecutions? NO
Holding: “[W]e harbor no doubt that Congress’ delegation of authority to the Sentencing Commission is sufficiently specific and detailed to meet constitutional requirements.”-54

“We do not believe . . . that the significantly political nature of the Commission’s work renders unconstitutional its placement within the Judicial Branch.”-58
Rule: “We . . . have recognized . . . that the separation of powers principle, and the nondelegation doctrine in particular, do not prevent Congress from obtaining the assistance of its coordinate branches.”-54

“Only if we could say that there is an absence of standards for the guidance of the Administrator’s action, so that it would be impossible in a proper proceeding to ascertain whether the will of Congress has been obeyed, would we be justified in overriding its choice of means for effecting its declared purpose.”-55

“Congress’ decision to create an independent rulemaking body to promulgate sentencing guidelines and to locate that body within the Judicial Branch is not unconstitutional unless Congress has vested in the Commission powers that are more appropriately performed by the other Branches or that undermine the integrity of the Judiciary.”-57

“Although it is a judgment that is not without difficulty, we conclude that the participation of federal judges on the Sentencing Commission does not threaten, either in fact or in appearance, the impartiality of the Judicial Branch because the commission is devoted exclusively to the development of rules to rationalize a process that has been and will continue to be performed exclusively by the Judicial Branch.  In our view, this is an essentially neutral endeavor and one in which judicial participation is peculiarly appropriate.”—466 

B. Notes

C. Constitutional Limits on the Powers Agencies Can Be Given?

1. Delegation of the Authority to Make Rules of Conduct?

a. “The rule against delegation might better be termed a rule against subdelegation.”-67

b. “[I]t may be possible to identify two separate strands of delegation doctrine, legality and political accountability.  From the perspective of legality, ‘delegation’ is concerned with whether Congress has created enough structure to make it possible to assess and/or control the legality of the delegate’s conduct; and a violation of ‘delegation’ doctrine will be said to have occurred only if the court cannot do so.”-68

Industrial Union Department, AFL-CIO v. American Petroleum Institute—S. Ct. 1980

Issue: Whether OSHA’s benzene exposure limits are valid in the absence of Agency quantification of the costs and benefits of the standards, where the standards were established to eliminate nearly all risk of health problems associated with benzene exposure, and the OSH Act explicitly empowers the Secretary to establish standards that are “reasonably necessary or appropriate to provide safe or healthful employment and places of employment”? NO

Holding: Congress’ decision to “limit the Secretary’s power is not consistent with a view that the mere possibility that some employee somewhere in the country may confront some risk of cancer is a sufficient basis for the exercise of the Secretary’s power to require the expenditure of hundreds of millions of dollars to minimize the risk.”-75
Rule: Where Congress has explicitly limited Agency authority, the exercise of authority above and beyond the limit established by Congress will be held invalid.

2. An Historical Note

a. Field v. Clark—The Court “upheld section 3 of the Tariff Act of 1890.  That section provided a retaliatory tariff schedule which was to take effect for whatever time the President ‘shall deem just’ if any country whose agricultural products now came into the United States duty-free were subsequently to impose on American producers ‘duties or other exactions . . . which . . . [the President] may deem to be reciprocally unequal and unreasonable.’”-82

(i) The Court said that “[w]hat the President was required to do was simply in execution of the act of Congress.  He was the mere agent of the law-making department to ascertain and declare the event upon which its expressed will was to take effect.”-83

(i) United States v. Grimaud—“[The Court said that] in authorizing the Secretary to issue regulations, ‘Congress was merely conferring administrative functions upon an agent, and not delegating to him legislative power.’  [The Court went on,] [T]he determination of the questions committed to the Secretary was ‘a matter of administrative detail.’”-83 

b. J.W. Hampton, Jr. & Co. v. U.S.—This case “involved sweeping authority to regulate foreign trade.  The Tariff Act of 1922 set precise duties to be paid on various classes of imports, and then authorized the President to vary them to accommodate changing circumstances.”-83

(i) The Court, in upholding the Act, said: “If Congress were to be required to fix every rate, it would be impossible to exercise the power at all.  Therefore, common sense requires that in the fixing of such rates, Congress may provide a Commission, as it does, called the Interstate Commerce Commission, to fix those rates, after hearing evidence and argument concerning them from interested parties, all in accord with a general rule that Congress first lays down, that rates shall be just and reasonable considering the service given, and not discriminatory.”-84

c. Panama Refining Co. v. Ryan—This case “dealt with Section 9 of the NIRA, addressed to a particular problem of the petroleum industry . . . . Section 9(c) opened the possibility of federal enforcement of conservation orders of state boards attempting to deal with this problem.  It became law on June 16, 1933, and on July 11, President Roosevelt issued an implementing Executive Order.  When a prompt challenge to the order reached the Supreme Court, the Court held that § 9(c) unlawfully delegated legislative power.”-85

(i) The Court said that “The Congress left the matter to the President without standard or rule, to be dealt with as he pleased.”-85

d. A.L.A. Schecter Poultry Corp. v. United States—This case “involved § 3 of the NIRA.  This was the section that authorized trade associations to seek presidential approval of ‘codes of fair competition’ they had drafted—codes that could give a guild-like structure to trade.”-86

(i) “The Schechter Poultry Corp. had been prosecuted for violation of a ‘Live Poultry Code’ adopted to govern the poultry trade in New York City.”-86

(ii) In striking down the section, the Court compared the NIRA to the Interstate Commerce Commission, the Federal Radio Commission, and the FTC, and said that “the National Industrial Recovery Act dispenses with [the] administrative procedures [apparent in the other agencies] and with any administrative procedure of an analogous character.”-87

(iii) “Judge Cardozo concurred, [and said that] [h]ere, in the case before us, is an attempted delegation not confined to any single act nor to any class or group of acts identified or described by reference to a standard.  Here in effect is a roving commission to inquire into evils and upon discovery correct them.”-87

e. Yakus v. United States—The Court in this case “sustained the Emergency Price Control Act of 1942.  Section 2(a) of that Act authorized the Price Administrator to promulgate regulations fixing prices of commodities which, ‘in his judgment will be generally fair and equitable and will effectuate the purpose of this Act.’”

(i) “The Administrator was also to set forth a ‘statement of the considerations involved’ in prescribing prices—a public procedure was provided.  With that procedure in place, the Court had little difficulty rejecting the delegation argument.”-89

(ii) The Court said that “the only concern of courts is to ascertain whether the will of Congress has been obeyed.  This depends not upon the breadth of the definition of the facts or conditions which the administrative officer is to find but upon the determination whether the definition sufficiently marks the field within which the Administrator is to act.”-89

f. Carter v. Carter Coal Co.—This case “marked the third and final time the Supreme Court found a statute unconstitutional on delegation grounds.  In this instance the objection was . . . that [the delegated authority] had been placed outside government, [in the hands of industry].”-88

g. Fahey v. Mallonee—This case “concerned a statute granting sweeping authority to bank regulators; the Court sustained this seemingly standardless delegation without difficulty resting on assurances of effective control arising outside the statute.”-89

(i) With respect to highly regulated areas like banking, “the issue is the possibility of effective control, rather than delegation as such.”-89

h. Kent v. Dulles—“The Passport Act of 1926 codified the authority of the Secretary of State to ‘grant and issue passports . . . under such rules as the President shall designate and prescribe.’”-90

(i) “Kent’s application for a passport was denied because he refused to execute the affidavit and also because he was thought to be a Communist who had ‘a consistent and prolonged adherence to the Communist Party line.’  The Court concluded that this denial was unauthorized.”-90

(ii) Justice Douglass, for the majority, held that the “right to travel is a part of the ‘liberty’ of which the citizen cannot be deprived without due process of law . . . . We would be faced with important constitutional questions were we to hold that Congress . . . had given the Secretary authority to withhold passports to citizens because of their beliefs or associations.  Congress has made no such provision in explicit terms; and absent one, the Secretary may not employ that standard to restrict the citizens’ right of free movement.”-90

(iii) The “clear statement principles” are “designed to ensure an unambiguous statement from Congress before allowing results to be reached.”-90

i. Chevron, U.S.A. Inc. v. Natural Resources Defense Council—“Before the Court was the question whether the Administrator of the EPA was authorized to adopt a regulation interpreting the statutory term ‘source’ to permit treating an industrial complex as if all its pollution-emitting facilities were a single ‘source,’ or bubble, rather than independent sources—each subject to regulation.”-91

(i) The Court said that “When a challenge to an agency construction of a statutory provision, fairly conceptualized, really centers on the wisdom of the agency’s policy, rather than whether it is a reasonable choice within a gap left open by Congress, the challenge must fail.  In such a case, federal judges—who have no constituency—have a duty to respect legitimate policy choices made by those who do.”-92

j. Touby v. United States—“The Controlled Substance Act of 1970 . . . established five categories or ‘schedules’ of controlled substances (prohibited or regulated psychoactive drugs) and authorized the Attorney General to add or remove substances, or to move a substance from one schedule to another, following detailed procedures.”-92

(i) “Congress amended the Act in 1984 to authorize the expedited, temporary designation of new drugs if the Attorney General finds that step ‘necessary to avoid an imminent hazard to the public safety.’”-92

(ii) “The Court easily brushed aside a delegation-based challenge to the temporary designation of the designer drug Euphoria.”-92

(iii) The Court noted that, first, “additional tests had to be met to add a drug to schedule I, the most harmful category, and second, that the provision freeing temporary scheduling orders from judicial review, ‘does not preclude an individual facing criminal charges from bringing a challenge to a temporary scheduling order as a defense to prosecution.  This is sufficient to permit a court to ‘ascertain whether the will of Congress has been obeyed.’”-92

D. The Place of Agencies In Government

1. Issues of Constitutional Structure

a. There are 2 primary “groups” of cases addressing the Constitution’s assignment of authority to the 3 branches.  “The First group . . . tests what if any limits exist on the extent to which the Necessary and Proper Clause permits Congress to provide for its own participation in (or performance of) functions constitutionally assigned to the President or to the Courts.  This question is often described in terms of ‘aggrandizement.’  The second group concern structural judgments that arguably threaten the President’s (or, as in Mistretta, the Courts’) constitutionally assigned responsibilities, but without suggesting that Congress has misappropriated for itself (or the Courts or the President) authority that uniquely belongs to the President or the Courts, respectively.  Here, the issue is often framed as one of weakening or ‘encroachment.’”-139 

b. In Myers v. United States, “a bare majority held unconstitutional a statute requiring the President to get the Senate’s formal agreement to the removal of an executive officer he had appointed with its advice and consent—in this instance, the postmaster of Portland, Oregon, rather than the Secretary of War.”-141

c. In Humphrey’s Executor v. United States, “the Court unanimously found that Congress had acted constitutionally in giving Commissioners of the FTC fixed terms of office, from which the President could remove them only for ‘cause.’”

d. “Myers . . . might be a case about aggrandizement; Humphrey’s Executor, encroachment.”-142

e. “For the Myers Court, ‘the reasonable construction of the Constitution must be that the branches should be kept separate in all cases in which they were not expressly blended, and the Constitution should be expounded to blend them no more than it affirmatively requires.’”-142

f. “For the Humphrey’s Executor Court, ‘the fundamental necessity of maintaining each of the three general departments of government entirely free from the control or coercive influence, direct or indirect, of either of the others, has often been stressed, and is hardly open to serious question.’”-142

g. “[C]oncurring in Public Citizen v. U.S. Department of Justice, . . . Justice Kennedy suggested that the key lies in whether the Constitution’s text does or does not make an explicit commitment of authority to one or another branch: . . . ‘[W]here the Constitution by explicit text commits the power at issue to the exclusive control of the President, we have refused to tolerate ANY intrusion by the Legislative Branch.”-143

h. Congressional Self-Aggrandizement

Bowsher v. Synar--S. Ct. 1986 

Issue: Whether “the assignment by Congress to the Comptroller General of the United States of certain functions under the Balanced Budget and Emergency Deficit Control Act of 1985 … violates the doctrine of separation of powers”? YES

Whether Congress can reserve for itself the power of removal of an officer charged with the execution of the laws except by impeachment? NO
Rule: “To permit an officer controlled by Congress to execute the laws would be, in essence, to permit a congressional veto. … This kind of congressional control over the execution of the laws, Chadha makes clear, is constitutionally impermissible.”—447   

“[As] Chadha makes clear, once Congress makes its choice in enacting legislation, its participation ends.  Congress can thereafter control the execution of its enactment only indirectly – by passing new legislation.”—448 

(i) Notes

A. In CFTC v. Schor, “Justice O’Connor wrote for the majority, ‘unlike Bowsher, this case raises no question of the aggrandizement of congressional power at the expense of a coordinate branch.  Instead, the separation of powers question presented in this case is whether Congress impermissibly undermined, without appreciable expansion of its own power, the role of the Judicial Branch.”-157

B. Buckley v. Valeo​ “presented a series of challenges to the Federal Election Act and to the eight-member Federal Election Commission the Act created and empowered.  The significant element . . . was a separation of powers challenge to a provision for direct legislative appointment of most of its members.”-158

C. “The statute required each of the six voting members of the Commission to be confirmed by a majority of both Houses of Congress, and forbade each of the three appointing authorities to choose both of their appointees from the same political party.  The Court found this appointments provision an unconstitutional intrusion on the President’s Article II appointments authority; in doing so, it seemingly abandoned some of Humphrey’s Executor’s conceptual rigidity.”-158

D. “Just as the Humphrey’s Executor Court used a showing that the FTC’s functions were not executive to place it beyond the President’s removal claim, the Buckley Court’s characterization of the FEC’s functions as ‘not legislative’ was sufficient to remove it from Congress’ appointments claim.”-158

E. Metropolitan Washington Airports Authority v. Citizens for the Abatement of Aircraft Noise—“The challenged statute transferred [the federal government’s] ownership to a Commission operated by Virginia, Maryland, and the District of Columbia under the terms of a congressionally approved interstate compact; the compact’s provisions provided for the Commission to act under the watchful eye of a Review Board, ostensibly to be created by the Directors of the Commission but in reality provided for in detail in the enabling statute.”-159

F. The statute was struck down on the ground that in spite of its delegation of authority, “Congress had retained unacceptable implementation responsibilities for itself.”-159

i. The Legislative Veto

(i) “From the 1930’s, Congress occasionally delegated certain authority to the President subject to an approval mechanism that came to be called the ‘legislative veto.’”-159  The veto permitted the President, or an administrative agency, to act without Congressional approval, and Congress would then have the power to either accept or reject the action.-159  “As agency rulemaking became increasingly important as a regulatory form, use of the legislative veto became more frequent and spread from what might be called internal management decisions to decisions directly affecting members of the public.”-160

(ii) INS v. Chadha “concerned a deportable alien found by an immigration judge of the Department of Justice’s Immigration and Naturalization Service . . . to have established a claim to a compassionate suspension of deportation under section 244 of the Immigration and Nationality Act.  Under that statute, refusals so to find were subject to judicial review while favorable findings were to be transmitted to Congress, to take effect only if neither the Senate nor the House of Representatives repudiated them by resolution during the two sessions following.  In Mr. Chadha’s case, the House adopted such a resolution at the last possible moment, without printed text, debate, or significant explanation.  Chief Justice Burger . . . found the statute unconstitutional in an opinion that emphasized the formal qualities constitutionally required before congressional action can be given legal effect: bicameralism (the concurrence of both Houses), presentment to the President, and either his acquiescence in the measure or a successful override in both Houses of a presidential veto.”-161

(iii) The Court held that “The one-House veto operated . . . to overrule the Attorney General and mandate Chadha’s deportation; absent House action, Chadha would remain in the United States.  Congress has acted and its action has altered Chadha’s status.”-161

(iv) “Disagreement with the Attorney General’s decision on Chadha’s deportation—that is, Congress’ decision to deport Chadha—no less than Congress’ original choice to delegate to the Attorney General the authority to make that decision, involves determinations of policy that Congress can implement in only one way; bicameral passage followed by presentment to the President.”-162

(v) In Consumer Energy Council of America v. FERC, “Congress had reserved a legislative veto over rulemaking by FERC, an independent regulatory commission.  The D.C. Circuit had reasoned, in part: ‘The contention that the separation of powers doctrine does not apply to independent agencies is manifestly groundless.’”-164

(vi) American Federation of Government Employees v. Pierce “involved an annual appropriations act for the Department of Housing and Urban Development . . . . The AFGE and other challenged action by Secretary Pierce that appeared to have disregarded [a limitation on the use of funds without prior approval of the Committee on Appropriations].  The D.C. Circuit’s opinion found the proviso offensive, both as a departure from the bicameral-presentment requirements of ‘legislative action’ and as a ‘means for Congress to control the executive without going through the full lawmaking process, thus unconstitutionally enhancing congressional power at the expense of executive power.’”-166

(vii) Plaut v. Spendthrift Farm “reacted against congressional appropriation of another branch’s role in another context; Congress by statute had purported to reopen judicial actions that had become final.  Seven justices agreed that, in the circumstances, separation of powers principles precluded their reopening—a congressional attempt to exercise what was distinctively the judicial power.”-170

j. Beyond the President’s Reach?  Encroachment

Morrison v. Olson—S. Ct. 1988

Issue: Whether the independent counsel appointed by the Special Division is an “inferior officer,” and therefore need not be appointed by the Executive Branch? YES

Whether the powers vested in the Special Division conflict with the Article III delegation of Judicial power in the Constitution? NO

Whether the provision “restricting the Attorney General’s power to remove the independent counsel to only those instances in which he can show ‘good cause,’ taken by itself, impermissibly interferes with the President’s exercise of his constitutionally appointed functions”? NO
Whether the Act violates the Constitutional principle of separation of powers by unduly interfering with the prosecutorial powers reserved in the Executive Branch? NO

Rule: “[T]he Congress may by law vest the Appointment of such inferior Officers, as they think proper, in the President alone, in the courts of Law, or in the Heads of Departments.”—456 

The “miscellaneous powers granted to the Special Division are mostly either ‘passive’ or ‘ministerial’ in nature and therefore pose no serious Article III difficulty.”—457  

“we simply do not see how the President’s need to control the exercise of that discretion is so central to the functioning of the Executive Branch as to require as a matter of constitutional law that the counsel be terminable at will by the President.—459 

“We have never held that the Constitution requires that the three branches of Government ‘operate with absolute independence.’”—459 

“this case simply does not pose a ‘danger of congressional usurpation of Executive Branch functions.’”—459 
(i) Notes-4

A. Freytag v. Commissioner of Internal Revenue “suggests difficulties into which the Appointments Clause arguments of Morrison may be leading the Court: The Tax Court is a legislative (Article I) court, whose special judges—appointed by its chief judge—have functions like those of Magistrates in federal district courts.  These included authority to hear any case within the Tax Court’s jurisdiction, but only for the purpose of preparing proposed findings and a proposed opinion that would be adopted (or not) by a regularly appointed Tax Court judge after an opportunity had been given the parties for argument.”-185

B. “[A]ll Justices agreed that their permanent status and significant discretion in conducting hearings made them ‘inferior officers.’  ‘Any appointee exercising significant authority pursuant to the laws of the United States is an ‘officer of the United States,’ and must, therefore, be appointed in the manner prescribed by § 2, cl. 2 of [Art. II]’—that is, by the President, . . . by the Head of a Department, or by the Courts of Law.”-185

E. The Inspector General—A Bureaucratic Oversight Institution

Burlington Northern R. Co. v. Office of Inspector General—5th Cir., 1993

Issue: Whether the trial court erred in denying the enforcement of a subpoena duces tecum sought by the Office of the Inspector General in connection with a proposed audit of the D where the Railroad Retirement Board has primary authority to conduct such audits, the OIG’s primary role is supervisory, and Congress explicitly denied “program operating responsibilities” to the OIG? NO

Holding: “The district court did not clearly err in finding that the proposed audit of Burlington Northern was essentially a tax compliance audit to be conducted pursuant to a long-term, regulatory plan.”-210
“We hold only that, based on the district court’s findings concerning the nature of this particular audit of Burlington Northern, the Inspector General exceeded his statutory authority.”-211
Rule: “An Inspector General lacks statutory authority, [however], to conduct, as part of a long-term, continuing plan, regulatory compliance investigations or audits.”-210

1. Note

a. “[B]y 1989 the number of establishments with Offices of Inspector General totaled sixty-one.  As a result, in less than two decades, the Offices of Inspector General became the leading organizations responsible for audit and investigative oversight of executive branch programs and operations.”-212

b. “’Congress’s growing thirst for information’ served as the principle driving force behind the passage of the Inspector General Act.”-213

F. Presidential Supervision of Rulemaking

1. “From the administration of President Nixon forward, the White House has taken increasingly formal control of important (‘major’) rulemakings, asserting at least a supervisory if not a directory role in agency judgments which rulemakings to undertake, in shaping the intellectual analysis of issues once put on the rulemaking table, and even in assessing the justifications for particular conclusions.”-216

2. Pildes and Sunstein—Reinventing the Regulatory State

a. “President Clinton’s Order, Executive Order 12866, . . . maintains the basic process inaugurated by President Reagan, including the essential procedural provision of Executive Order 12291: the requirement that major regulations be submitted to OMB for general review and oversight.  It also includes the essential procedural provision of Executive Order 12498: the requirement that agencies submit an annual regulatory plan, compiled in conjunction with OMB. . . . And it maintains much of the substantive focus of the Reagan orders, including the emphasis on cost-benefit analysis as the basic foundation of decision.”-219

b. “Thus the Order contemplates an annual agency policy meeting to set priorities and coordinate activities.  The Order also requires each agency head to designate a Regulatory Policy Officer, who is to be involved ‘at each stage of the regulatory process’ . . . specifically charged with improving the regulatory process by ensuring conformity with Executive Order 12866.”-220

c. “Executive Order 12866 appears more aggressive than past executive orders.  First, the Order explicitly creates a formal White House review process to resolve interagency conflicts between agencies and OMB.  Second, the Order specifies that, to the extent permitted by law, the President or the Vice President, acting in consultation with the agency head, shall resolve the conflict. . . . If this provision means that the agency head can be overridden by the White House, it might seem a striking assertion of authority . . . many Democrats had vigorously [criticized in] Presidents Regan and Bush.”-221

d. “[T]here is good reason to believe that Executive Order 12866 is significant mostly for the constraints it imposes on presidential oversight, rather than for its apparent expansion of the presidential role.  Its various procedural innovations . . . are designed to enhance public confidence and participation in administrative government precisely by publicly defining and constraining the White House role.”-222

V. Executive Control of Agency Discretion

A. Introduction

1. “[A]gencies are held politically accountable to the democratically elected branches of government in a number of ways.  Not only do they depend on both branches for the budgets necessary to run their programs, but they are subject to a variety of direct and indirect political controls.”-559

B. Administrative Agencies and the Executive Branch—Introduction

1. “Agencies headed by a cabinet level official are naturally more accountable to the President and more easily influenced by the policy preferences of the executive branch.  Such individuals serve at the pleasure of the President.”-561

C. Article II and Executive Management of the Bureaucracy

1. “Article II, § 2, cl. 2 gives the President the power to appoint ‘Officers of the United States’ with the advice and consent of the Senate.  Article II, § 2, cl. 1 requires ‘the Opinion, in writing’ of certain heads of departments at the President’s request.  Article II, § 3, requires that ‘from time to time [the President shall] give to the Congress Information on the State of the Union.’  It also requires that the President ‘take Care that the Laws be faithfully executed.’”-562

2. “Perhaps the foremost means of asserting presidential power over bureaucracies is the use of executive orders. . . . As the majority in Youngstown Sheet and Tube v. Sawyer noted, the President’s power to issue an executive order ‘must stem either from an act of Congress or from the Constitution itself.’”-562

3. “Most executive orders . . . . deal primarily with matters internal to the federal bureaucracy—matters involving organization, personnel, budgetary problems and the like.  But many executive orders do more than simply instruct officials what to do.  They have, for example, been used to create public agencies, particularly during war time; they have been used to institute wage and price controls and even to implement the U.S. agreement with Iran to secure the release of our hostages in Iran.”-563

4. “One of the most important executive agencies used to carry out the directives of Presidential executive orders is the Office of Management and Budget (OMB).”-563

D. The Office of Management and Budget

1. “The Office of Management and Budget had its beginnings in the Budget and Accounting Act of 1921.  That Act created the Bureau of the Budget, thereby facilitating the President’s ability to formulate a national budget.”-563

2. “In 1970, however, President Nixon renamed the Bureau of the Budget the Office of Management and Budget (OMB), expanded its powers and changed some of its tasks and goals.  In particular, the Office began to play the role of coordinator, attempting to ensure that various administrative policies and priorities were consistent with one another.”-564

3. “Congress reacted to the changes in OMB’s power and role by imposing new controls.  In 1976, Congress passed legislation making the appointments of OMB Director and Deputy Director subject to Senate confirmation.  Also, OMB lost its final veto authority over independent regulatory agencies’ information-gathering programs.  As a result, the General Accounting Office’s power increased, giving it greater program evaluation functions and increased oversight responsibilities concerning potential Presidential impoundments of funds.  Congress also created a central budget evaluator of its own, the Congressional Budget Office, thereby ending OMB’s monopoly on the processing of agency budget requests.”-565

E. Executive Order 12,291

1. “Order 12,291 requires that agencies justify their major rules with a Regulatory Impact Analysis (RIA).  A ‘major’ rule is one that is likely to result in an annual impact on the economy of $100 million or more, a major increase in costs or prices, or significant adverse effects on competition and other aspects of the economy in general.”-565

2. “[A]ll agencies except ‘independent agencies’ are required, ‘to the extent permitted by law,’ to include in their analysis a cost-benefit statement that certifies that ‘the potential benefits to society from the regulation outweigh the potential costs to society.’”-566

3. “In short, an RIA must contain a description of the rule’s potential benefits and who will receive them, the costs and who shall pay them, and a description of alternative regulatory approaches that might achieve the same goal and why they were not chosen.”

4. “Order 12,291 requires that both proposed rules and even final rules be submitted to OMB before they are issued publicly.  OMB can, in effect, veto rules before issuance, which effectively insulates much of OMB’s input from judicial review.”-566

F. The Paperwork Reduction Act and the Office of Information and Regulatory Affairs

1. “The Office of Information and Regulatory Affairs (OIRA) within OMB was created by the Paperwork Reduction Act of 1980 (PRA).  That Act seeks ‘to minimize federal paperwork burden on individuals, small business and State and local government, . . . to minimize the cost of information collection to the Federal Government, . . . and to maximize its usefulness’ to the federal government of the information collected.  This Act establishes the Office of Information and Regulatory Affairs (OIRA) in OMB and authorizes it to review agency rules that contain information collection requirements.  In so doing, OIRA requires agencies to justify the record-keeping procedures it imposes on regulated entities and to show these procedures are the least burdensome possible, do not duplicate other federal requirements and provide useful information.”-568

2. “The main purposes of OIRA are to allow the executive to pursue its policy goals in an efficient manner, and to require cost conscious decisionmaking by agencies.”-568

3. “The OIRA review process thus presents an opportunity for OMB to engage in substantive policy decisionmaking.”-569

G. Executive Participation in Informal Rulemaking Processes

1. In Sierra Club v. Costle, the D.C. Circuit “considered whether executive contacts were permissible before, during, or after the comment period.  In holding that such communications were permissible, the court relied extensively on the President’s Article II powers over executive agencies. . . . Even assuming the legality of ex parte executive communications after the close of the comment period, should not both the fact and the substance of these comments be provided for in the rulemaking record?  The court answered no, concluding that ‘the purposes of full-record review . . . do not require that courts know the details of every White House contact, including a Presidential one, in this informal rulemaking setting.”-575

H. The Appointment Power

1. “The Appointments Clause . . . . requires that ‘Officers of the United States’ be appointed by the President with the advice and consent of the Senate.  Inferior officers, however, may be appointed by the President alone, by heads of departments, or by the judiciary.”

2. In Morrison v. Olson, the Supreme Court held that “an individual appointed as an ‘independent counsel’ pursuant to the Ethics in Government Act of 1978 was an ‘inferior officer.’”-577

I. Appointing Inferior Officers

1. “The Appointments Clause . . . . provides that ‘the Congress may by Law vest the Appointment of such inferior Officers, as they think proper, in the President alone, in the Courts of Law, or in the Heads of Departments.’”-580

2. In Freytag v. Commissioner of Internal Revenue, the Court “noted that the Appointments Clause was intended to ‘ensure that those who wielded [appointment power] were accountable to political force and the will of the people.’  If an inferior officer is not appointed directly by the President, Congress may not assign appointment authority unless the agency to which that officer has been appointed may properly be categorized as either a ‘Court of Law’ or a ‘Department.’”-581

J. The Power to Remove

1. “While it has long been recognized that cabinet level officers such as the Secretaries of State, Treasury, or Defense serve at the pleasure of the President, it is not as clear whether inferior officers or other ‘Officers of the United States’ are subject to unconditional Presidential removal powers.”-583

K. The Power to Remove—The Early Cases

1. “In Myers v. United States, the Supreme Court confronted a removal issue for the first time. . . . Writing for the majority, Chief Justice Taft [stated that] ‘the reasonable construction of the Constitution must be that the branches should be kept separate in all cases in which they were not expressly blended, and the Constitution should be expounded to blend them no more than it affirmatively requires.’”-584

2. Taft went on, “’the power to prevent the removal of an officer who has served under the President is different from the authority to consent to or reject his appointment.’  There was thus no need to maintain any kind of parity when it came to removing officials.”-585

3. In Humphrey’s Executor v. United States, “Justice Sutherland upheld the congressional limitation on removal and narrowed the holding of Myers considerably.  First, the Court noted that Myers dealt with ‘purely executive officers’ but did not ‘include an officer who occupies no place in the executive department and who exercises no part of the executive power vested by the Constitution in the President.’. . . First, the Court concluded that if the powers were executive, they were sufficiently lesser consequence than the Commission’s primary legislative and judicial tasks.  Thus, they did not warrant full executive control.  Second, the Court concluded that such executive tasks constituted executive functions, not executive powers.  An executive function, as opposed to an executive power, was one carried out primarily in the ‘discharge or effectuation’ of quasi-legislative and quasi-judicial activities.”

L. INS v. Chadha

1. “Immigration and Naturalization Service v. Chadha was concerned with the validity of § 244(c)(2) of the Immigration and Nationality Act (Act).  This Act authorized either House of Congress, acting alone, to invalidate a decision of the executive branch to allow a deportable alien to remain in the U.S.  The Supreme Court held this one-house veto provision to be unconstitutional, but it did so with an opinion so sweeping that it cast into serious doubt a variety of other legislative veto provisions as well.”-588

VI. The Exercise of Administrative Power: Rulemaking and Adjudication

A. Section 1.  The Fundamental Procedural Categories of Administrative Action

1. The Constitution

Londoner v. Denver—S. Ct., 1908

Issue: Whether a charter provision permitting the legislature to “determine conclusively that the improvements were duly ordered by the board after due notice and a proper petition,” in the absence of notice to the landowners, denies to the landowners due process of law? NO

Whether “the assessment was made without notice and opportunity for hearing to those affected by it, thereby denying them due process of law”?  YES

Holding: “If [the legislature] chose to exact a petition as a security for wise and just action it could, so far as the Federal Constitution is concerned, accompany that condition with a provision that the council, with or without notice, should determine finally whether it had been performed.”-227

Because a hearing was in fact denied the plaintiffs, “the assessment was . . . void, and the plaintiffs in error were entitled to a decree discharging their lands from a lien on account of it.”-229

Rule: “Where the legislature of a State, instead of fixing the tax itself, commits to some subordinate body the duty of determining whether, in what amount, and upon whom it shall be levied, and of making its assessment and apportionment, due process of law requires that at some stage of the proceedings before the tax becomes irrevocably fixed, the taxpayer shall have an opportunity to be heard, of which he must have notice, either personal, by publication, or by a law fixing the time and place of the hearing.”-229

Bi-Metallic Investment Co. v. State Bd. of Equalization of Colorado—S. Ct., 1915

Issue: Whether “all individuals have a constitutional right to be heard before a matter can be decided in which all are equally concerned—here, for instance, before a superior board decides that the local taxing officers have adopted a system of underevaluation throughout a county, as notoriously often has been the case”? NO

Rule: “Where a rule of conduct applies to more than a few people it is impracticable that every one should have a direct voice in its adoption.”-230

a. Notes

(i) O’Connor, J., representing the majority in Minnesota State Board for Community Colleges v. Knight
A. “Policymaking organs in our system of government have never operated under a constitutional constraint requiring them to afford every interested member of the public an opportunity to present testimony before any policy is adopted.”

B. “To recognize a constitutional right to participate directly in government policymaking would work a revolution in existing government practices.”

C. “Government makes so many policy decisions affecting so many people that it would likely grind to a halt were policymaking constrained by constitutional requirements on whose voices must be heard.”-233

D. “Nothing in the First Amendment or in this Court’s case law interpreting it suggests that the rights to speak, associate, and petition require government policymakers to listen or respond to individuals’ communications on public issues.”-233

E. “Disagreement with public policy and disapproval of officials’ responsiveness, as Justice Holmes suggested in Bi-Metallic, is to be registered principally at the polls.”-233

A. The element of prospectivity

1. Holmes, J., in Prentis v. Atlantic Coast Line Co.—“A judicial inquiry investigates, declares and enforces liabilities as they stand on present or past facts and under laws supposed already to exist. . . . Legislation on the other hand looks to the future and changes existing conditions by making a new rule to be applied thereafter to all or some part of those subject to its power.”-234

B. The element of generality

1. Ralph F. Fuchs, Procedure in Administrative Rule-Making—“The most obvious definition of rule-making and the one most often employed in the literature of administrative law asserts simply that it is the function of laying down general regulations as distinguished from orders that apply to named persons or to specific situations.”-234

2. “Conversely, the judgments of courts usually are addressed to particular individuals or to situations that are definitely specified.  Similarly, administrative action can be classified into general regulations, including determinations whose effect is to bring general regulations into operation, and orders or acts of specific application.”

3. “If they are named, or if they are in effect identified by their relation to a piece of property or transaction or institution which is specified, the order is one of specific application.  If they are not named, but the order applies to a designated class of persons or situations, the order is a general regulation or a rule.”-234

4. John Dickinson, Administrative Justice and the Supremacy of Law—“The whole discussion should go to demonstrate the futility of trying to classify a particular exercise of administrative power as either wholly legislative or wholly judicial.  The tendency of the administrative procedure is to foreshorten both functions into a continuous governmental act.”-235

(ii) Londoner/Bi-Metallic distinction

A. “In Coniston Corp. v. Village of Hoffman Estates, . . . owners of land claimed that the village’s ‘Board of Trustees’ (the governing body of the village) violated due process in refusing to approve a site plan for land development; the Board, operating under no set criteria, reached its decision in executive session and gave no statement of reasons.  Held: ‘These complaints might have considerable force if the zoning decision had been adjudicative in nature, but it was not.’”-237

B. “In Richardson v. Town of Eastover, . . . the mayor and town council of Eastover decided to clean up Main Street by refusing to issue or renew licenses for nightclubs located there.  Richardson, whose license was not renewed, was given the chance to speak to the council before it acted.  The court held that this opportunity was sufficient process under the circumstances.”-237

2. The Fundamental Statute

a. Administrative Procedure Act of 1946

(i) Notes

A. Cass Sunstein, Constitutionalism After the New Deal

1. “At least since the 1940’s, many observers have invoked the traditional concerns underlying the distribution of national powers to challenge the role and performance of administrative agencies.”-240

2. “The first problem is that the New Deal agency combines executive, judicial, and legislative functions.”-240

3. “The second problem is that agency actors lack electoral accountability and often are not responsive to the public as a whole.”

4. “The initial reaction of the courts to these sorts of attack was predictable: they invalidated statutes creating agencies on constitutional grounds, invoking articles I, II, and III as well as the due process clause.  The most familiar example is Schecter Poultry Corp. v. United States. . . . The constitutional assault eventually disintegrated in the face of prolonged and persistent popular support of regulatory administration.”-241

B. “The APA draws the distinction between rulemaking and adjudication.”

C. “The APA also distinguishes between formal and informal versions of both rulemaking and adjudication.  This is done not by means of additional definitions, but rather by making those sections of the Act which define formal hearings (§§556 and 557) applicable only to certain proceedings: proceedings otherwise required to be ‘on the record.’  Thus, we find within §553, ‘Rule making,’ that an informal procedure is defined in §553(c), but that the subsection ends by saying: ‘When rules are required by statute to be made on the record after opportunity for an agency hearing, sections 556 and 557 of this title apply instead of this subsection.’”-242

Vermont Yankee Nuclear Power Corp. v. Natural Resources Def. Council, Inc.—S. Ct., 1978

Issue: Whether “the Commission may consider the environmental impact of the fuel processes when licensing nuclear reactors”? YES

Whether the rulemaking procedures employed by the Agency in its adoption of the rule requiring consideration of environmental hazards in the cost-benefit analysis employed prior to the granting of a license for the construction of a nuclear power plant were sufficient? YES

Holding: “[W]e hold that the Commission acted well within its statutory authority when it considered the back end of the fuel cycle in individual licensing proceedings.”-247

“In short, nothing in the APA, . . . the circumstances of this case, the nature of the issues being considered, past agency practice, or the statutory mandate under which the Commission operates permitted the court to review and overturn the rulemaking proceeding on the basis of the procedural devices employed (or not employed) by the Commission so long as the Commission employed at least the statutory minima, a matter about which there is no doubt in this case.”-250

Rule: “Absent constitutional constraints or extremely compelling circumstances the ‘administrative agencies ‘should be free to fashion their own rules of procedure and to pursue methods of inquiry capable of permitting them to discharge their multitudinous duties.’’”-248

“[W]hen there is a contemporaneous explanation of the agency decision, the validity of that action must ‘stand or fall on the propriety of that finding, judged, of course, by the appropriate standard of review.  If that finding is not sustainable on the administrative record made, then the Comptroller’s decision must be vacated and the matter remanded to him for further consideration.’”-250

“The fundamental policy questions appropriately resolved in Congress and in the state legislatures are not subject to reexamination in the federal courts under the guise of judicial review of agency action.”

(ii) Notes

A. “Vermont Yankee stands for the general proposition that courts are not free to impose upon agencies specific procedural requirements that have no basis in the APA.  At most, Overton Park suggests that § 706(2)(A) of the APA, which directs a court to ensure that an agency action is not arbitrary and capricious or otherwise contrary to law, imposes a general ‘procedural’ requirement of sorts by mandating that an agency take whatever steps it needs to provide an explanation that will enable the court to evaluate the agency’s rationale at the time of decision.”-255

B. Section 2.  The Procedural Categories in Action

1. Formal Adjudication as an Administrative Procedure

a. The flow of formal adjudication in an agency setting can be described as follows: (1) Initiating event; (2) investigation; (3) decision to go forward/notice; (4) pre-hearing; (5) hearing; (6) decision; (7) review; (8) decision on review.

FTC v. Cement Institute—S. Ct., 1948

Issue: Whether the FTC has jurisdiction to entertain a complaint alleging the use of unfair methods of competition in the cement industry, where the underlying claim appears to be a restraint of trade under § 1 of the Sherman Act? YES

Whether the FTC should have been disqualified from conducting a hearing in this case because its agents engaged in investigatory activity prior to the hearing, and are therefore biased? NO

Whether there is substantial evidence on the record to support the FTC’s finding that the Ds used the multiple basing point system as a restraint of trade? YES

Whether the FTC was bound to accept the testimony of the Ds’ economist-witnesses who said that active competition was bound to produce uniform cement prices? NO

Whether the FTC erred in holding that concerted maintenance of the multiple basing point system is an unfair method of competition under the FTC Act? NO

Holding: “[W]e hold that the Commission does have jurisdiction to conclude that such conduct may also be an unfair method of competition and hence constitute a violation of § 5 of the FTC Act.”-258

“[W]e . . . agree . . . that [the FTC’s] belief [growing out of its investigation] did not disqualify the Commission. . . . The Commission properly refused to disqualify itself.”-259-60

“We think that adequate findings of combination were made and that the findings have support in the evidence.”-260

“We . . . hold that the Commission was not compelled to accept the views of respondents’ economist-witnesses that active competition was bound to produce uniform cement prices.”-262

“We sustain the Commission’s holding that concerted maintenance of the basing point delivered price system is an unfair method of competition prohibited by the FTC Act.”-262

b. Notes

(i) James M. Landis, The Administrative Process—“One . . . significant distinction between the administrative and the judicial processes is the power of ‘independent’ investigation possessed by the former.  The test of the judicial process, traditionally, is not the fair disposition of the controversy; it is the fair disposition of the controversy upon the record as made by the parties. . . . But, in strictness, the judge must not know of the events of the controversy except as these may have been presented to him, in due form, by the parties.  On the other hand, these characteristics, conspicuously absent from the judicial process, do attend the administrative process.  For that process to be successful in a particular filed, it is imperative that controversies be decided as ‘rightly’ as possible, independently of the formal record the parties themselves produce.  The ultimate test of the administrative is the policy that it formulates; not the fairness as between the parties of the disposition of a controversy on a record of their own making.”-264

Castillo-Villagra v. INS—9th Cir., 1992

Issue: Whether the Board of Immigration Appeals erred in taking administrative notice of political changes in Nicaragua without giving the petitioners notice of its intent to do so and an opportunity to show cause why notice should not be taken, before rendering its decision denying the Ds’ claim for asylum? YES

Whether the issue in this case should be decided under the APA or the IN Act? INA

Whether the Board’s failure to provide notice and an opportunity to address its decision to take administrative notice of political changes in Nicaragua is a violation of the petitioners’ due process rights under the Fifth Amendment? YES

Rule: “In federal courts, notice may be taken of facts relating to the particular case, though no evidence is introduced, where the fact is ‘not subject to reasonable dispute,’ either because it is ‘generally known within the territorial jurisdiction,’ or is ‘capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioined.’”-268 

“[The] argument that notice of legislative facts may properly be taken more liberally than notice of adjudicative facts generally has been accepted.”-268

“Notice of facts without warning may deny ‘the fair hearing essential to due process,’ and amount to ‘condemnation without trial.’”-268

c. Notes

(i) “The APA provides: ‘When an agency decision rests on official notice of a material fact not appearing in the evidence in the record, a party is entitled, on timely request, to an opportunity to show the contrary.’ . . . The INS procedural requirements referred to by the court have no directly comparable language, but do provide that ‘the alien shall have a reasonable opportunity to examine the evidence against him, to present evidence on his own behalf, and to cross-examine witnesses presented by the Government.’”-272

(ii) “Ohio Bell Telephone Co. v. Public Utilities Comm. of Ohio . . . is still, despite its age, probably the leading Supreme Court decision concerning official notice in on the record proceedings.  At issue were the rates to be fixed for telephone service in Ohio, and, if overcharges there had been, the size of rebates to be ordered.  The matter came to the Supreme Court on the claim that what had happened before the state agency had denied due process.”-272  The Court said: “When price lists or trade journals or even government reports are put in evidence upon a trial, the party against whom they are offered may see the evidence or hear it and parry its effect.  Even if they are copied in the findings without preliminary proof, there is at least an opportunity in connection with a judicial review of the decision to challenge the deduction made from them.  The opportunity is excluded here.”-274

(iii) Kenneth Culp Davis, Judicial Notice—“When a court or an agency finds facts concerning the immediate parties—who did what, where, when, how, and with what motive or intent—the court or agency is performing an adjudicative function, and the facts so determined are conveniently called adjudicative facts.  When a court or an agency develops law or policy, it is acting legislatively; the courts have created the common law through judicial legislation, and the facts which inform the tribunal’s legislative judgment are called legislative facts.”-274

(iv) Continuing Davis--“The exceedingly practical difference between legislative and adjudicative facts is that, apart from facts properly noticed, the tribunal’s findings of adjudicative facts must be supported by evidence, but findings or assumptions of legislative facts need not, frequently are not, and sometimes cannot be supported by evidence.”-275

(v) Not Davis--“[T]he APA says: ‘Any oral or documentary evidence may be received, but the agency as a matter of policy shall provide for the exclusion of irrelevant, immaterial, or unduly repetitious evidence.’ . . . For the overwhelming majority of agencies where there is no further restriction, this standard is understood—and rightly so, in light of its legislative history—to provide for the admission of hearsay evidence as a routine matter, although the weight of such evidence remains open to argument.”-276

(vi) “At a minimum, Perales holds that hearsay evidence of substantial weight can be enough, by itself, to support an agency decision even though the proponent of the statement does not produce the declarant; what remains unclear is whether the existence of the power of the other party to subpoena the declarant (here provided by Social Security regulations) is a necessary precondition of the holding, or merely a factor to be considered in assessing the overall situation.”-278

Director, Office of Workers’ Comp. Programs v. Greenwich Collieries—S. Ct., 1994

Issue: Whether the burden shifting “true doubt” rule “is consistent with § 7(c) of the APA, stating that ‘except as otherwise provided by statute, the proponent of a rule or order has the burden of proof’”? no

Holding: “[W]e hold that the true doubt rule violates § 7(c) of the APA.”-283

Rule: “[W]e conclude that as of 1946 the ordinary meaning of burden of proof was burden of persuasion, and we understand the APA’s unadorned reference to ‘burden of proof’ to refer to the burden of persuasion.”-281

Armstrong v. Commodity Futures Trading Commission—3d Cir., 1993

Issue: Whether the CFTC failed to satisfy the standards of the APA where it affirmed the ALJ’s opinion as “substantially correct,” where the APA requires a “statement of . . . findings and conclusions, and the reasons or basis therefor, on all the material issues of fact, law, or discretion presented on the record”? Y

Holding: “We hold that the Commission’s opinion does not comply with section 557(c) of the APA because: (1) deeming an ALJ’s opinion to be ‘substantially correct’ does not rise to the level of adoption permitted by Kenworth; and (2) due to the ambiguous affirmance of the ALJ’s opinion by the Commission and the vacation of the single enterprise theory resulting in the absence of findings supporting and a conclusion ‘controlling person’ status, there are insufficient findings to hold Armstrong liable as charged under Section 13(b) of the Commodity Exchange Act.”-289

Rule: “[A] summary affirmance of all or part of an ALJ’s opinion must leave no guesswork regarding what the agency has adopted.  A decision by an ALJ that is only ‘substantially correct’ should be fully correct by the time an agency imprints its seal of approval.”-288


d. Notes

(i) “[C]ourts . . . . require not some stylistic organization of the agency’s utterance, but, rather, a communication (in whatever form) of precisely what has been decided, so that even if ‘the findings of the Commission . . . leave much to be desired . . . the path which it followed can be discerned.’”-290
2. Informal Rulemaking as a Sui Generis Administrative Procedure

a. “Section 553 of the APA—‘Rule making’—provides for three types of agency rulemaking proceedings.  In some, such as those that produce what the statute denominates ‘interpretive rules,’ there need by no notice, nor public proceedings, prior to the publication required by section 552.  In others, those required by some other statute to be proceedings ‘on the record,’ the formal hearing provisions of sections 556 and 557 apply.  In between, with more procedural niceties than the former group, and fewer than the latter, lie the rulemakings held according to the procedures delineated in section 553 itself.  This process is, with equal readiness, called ‘notice and comment rulemaking’ or ‘informal rulemaking.’”-291

b. Flow of Informal Rulemaking—(1) Idea for rulemaking; (2) decision to undertake; (3) formulation of proposal; (4) notice of proposed rulemaking; (5) comment period; (6) agency consideration of comments; (7) second round comments and consideration; (8) publication of final rule.-292

c. Some Background

(i) Department of Justice, Attorney General’s Manual on the Administrative Procedure Act 31-32 (1947)

A. “In 1947, shortly after the APA was enacted, the Department of Justice, primarily for the benefit of other government agencies, prepared an extensive manual on the Act.”-292

B. The Manual provides: “In every case of proposed informal rule making subject to the notice requirements of section 4(a), . . . section 4(b) . . . provides that ‘the agency shall afford interested persons an opportunity to participate in the rulemaking through submission of written data, views, or arguments with or without opportunities to present the same orally in any manner.”-292

C. “[I]nformal rule making procedure may take a variety of forms: informal hearings (with or without a stenographic transcript), conferences, consultation with industry committees, submission of written views, or any combination of these.”-293

D. “Each agency is affirmatively required to consider ‘all relevant matter presented’ in the proceeding; it is recommended that all rules issued after such informal proceedings be accompanied by an express recital that such material has been considered.  It is entirely clear, however, that section 4(b) does not require the formulation of rules upon the exclusive basis of any ‘record’ made in informal rule making proceedings.”-293

E. “Section 4(b) provides that upon the completion of public rule making proceedings ‘after consideration of all relevant matter presented, the agency shall incorporate in any rules adopted a concise general statement of their basis and purpose.’”-293

(ii) Alan Morrison, The Administrative Procedure Act—Justice Scalia said: “’[P]erhaps the most notable development in federal government administration during the last two decades is the constant and accelerating flight away from individualized, adjudicatory proceedings to generalized disposition through rulemaking.’  This shift has occurred for a number of reasons.”-295

A. “First, rulemaking is likely to produce a more rationally coherent rule for general application.”-295

B. “Secondly, rulemaking is more efficient over the long term.”-295

C. “Perhaps the single most important reason for the increase in rulemaking has been the advent of new substantive statutes designed to provide protection on an industrywide, or in some cases nationwide, basis for consumers, workers, or the environment.  Because many of these statutes leave the development of substantive standards to the relevant agencies, they specifically or effectively require rulemaking.”-295

American Medical Association v. United States—7th Cir., 1989

Issue: Whether the final rule adopted by the IRS was so different from the NPR as to render the rule invalid for failure to provide notice under the APA? NO

Whether “or not potential commentators would have known that an issue in which they were interested was ‘on the table’ and was to be addressed by the final rule”? YES
Holding: “[W]e do not agree with the district court’s holding that this change in approach (which was occasioned by the numerous criticisms of the NPR’s vagueness and malleability) renders the rule invalid under the APA.”-297

“[I]t is clear that the AMA received adequate notice of the IRS’s proposed regulations on the allocation of membership dues to circulation income.  The approach finally adopted by the IRS, while substantially different from the NPR, was a ‘logical outgrowth’ of the original proposal.”-299
Rule: “[N]otice is adequate if it apprises interested parties of the issues to be addressed in the rulemaking proceeding with sufficient clarity and specificity to allow them to participate in the rulemaking with a meaningful and informed manner.  Stated another way, a final rule is not invalid for lack of adequate notice if the rule finally adopted is a ‘logical outgrowth’ of the original proposal.”
National Black Media Coalition v. Federal Communications Commission—2d Cir., 1986

Issue: Whether the FCC gave proper notice to interested parties, through its NPR, that it would decide not to adopt the non-technical criteria for AM broadcast license applications that permitted minority owned stations to circumvent the unserved/underserved requirement? NO

Whether the Pets lack standing to intervene because they are not adversely affected by FCC’s order?no
Holding: “We agree with petitioners that the FCC did not give proper notice to interested parties in its Notice of Proposed Rulemaking . . . and, in addition, that it relied on inadequately disclosed data to reach its conclusions.  The FCC published a notice in which it announced that it proposed to adopt the minority preference policy, but then it declined to do so in its final report and order without providing a meaningful opportunity for comment as required by Section 4 of the APA.”-300

“[T]he Commission did not provide the public with notice of its intention to delete the non-technical criteria which includes its minority preference policy; nor did it adequately disclose the studies and maps on which it based its decision.  Thus, its decision cannot be said to be grounded on all the relevant factors and it must be reversed as arbitrary and capricious.”-302
“The FCC’s withdrawal of the minority preference policy . . . adversely affects the members of the National Black Media who may contest the notice and rationale of the rulemaking process involved herein.”-303
Rule: “While a final rule need not be an exact replica of the rule proposed in the Notice, the final rule must be a ‘logical outgrowth’ of the rule proposed. . . . Clearly, ‘if the final rule deviates too sharply from the proposal, affected parties will be deprived of notice and an opportunity to respond to the proposal.’. . . The test that has been set forth is whether the agency’s notice would ‘fairly apprise interested persons of the subjects and issues’ [of the rulemaking].’”-303

d. Notes

(i) “Pursuant to § 553(b) of the APA, Notices of Proposed Rulemaking . . . appear in the Federal Register, which is published by the federal government on weekdays in paper, microfiche, and online database form.  In addition to including ‘either the terms or substance of the proposed rule or a description of the subjects and issues involved,’ § 553(b)(3), notices set out the mechanics of the upcoming comment period: where to send comments, whom to contact for further information, where the public file of the proceeding—including the comments received from others—will be available for inspection, when the comment period will be closed, whether there will be an opportunity to submit oral testimony, and so forth.”-305

(ii) “There appears to be no caselaw concerning whether an agency can restrict the participants in an informal rulemaking to anyone less than any person or group that chooses to participate; indeed it is hard to imagine the situation in which it would be worth the agency’s time to try to exclude something, rather than to accept it for whatever it was worth.”-305

(iii) “Before [agencies] propose a rule, they need to collect and analyze information, worry about enforcement possibilities and incentives, develop a supportable view of their legal authority, think about the costs the rule will impose, consider how the rule will ‘play’ with their immediate political constituencies . . . as well as with their more public environment—and coordinate the various people in the agency who each know part, but not all, of what needs to be considered.”-306

(iv) “Quite apart from the constraints imposed by the specifics of each agency’s regulatory authority, there are many legal requirements which have been imposed since the passage of the APA which relate to this pre-notice (and therefore pre-section 553) period.  Some of these demand that agencies consider matters they might otherwise have ignored.  The best known example—and the model from which others have grown—is the Environmental Impact Statement (or the less extensive Environmental Assessment) often required to be prepared and made available for public comment by the terms of the National Environmental Policy Act.”-306

(v) “[B]oth statutes and Executive Orders have also required agencies to ‘go public’ with their plans before the NPRM is issued.”-306

(vi) “The upshot of all these requirements is the semi-annual ‘Unified Agenda of Federal Regulations,’ published as part of the Federal Register.  This is a substantial document.”-307

(vii) “The Unified Agenda lists agency actions in four stages of completion.  The earliest, the ‘Prerule Stage,’ contains action to be undertaken within the next twelve months to determine whether to initiate rulemaking; it is thus substantially in advance of the second group, actions for which an NPRM is in the offing.”-307

(viii) “And what is the structure of the internal process used by an agency to produce a rule or proposed rule?  [Thomas O. McGarity, in The Internal Structure of EPA Rulemaking] suggests that there are four patterns, not counting hybrids.  In the ‘Team Model,’ the basic decisionmaking unit is ‘the team composed of representatives from all of the institutional subunits within the agency that have an interest in the outcome of the rulemaking process.’  In the ‘Hierarchical Model,’ ‘a single office is responsible for all aspects of a rulemaking initiative except for the final determination of whether the rule is consistent with the particular statute involved.’  In the ‘Outside Advisor Model,’ a single office ‘retains primary responsibility,’ but ‘is free to call upon other offices in the agency for advice as needed.’  Finally, in the ‘Adversarial Model’ offices within the agency having ‘different perspectives’ are forced ‘to confront one another in an adversarial setting. . . .’  [T]he ‘team model’ is the most common.”-308

FCC v. National Citizens Committee for Broadcasting—S. Ct., 1978

Issue: Whether the court of appeals erred in upholding a prospective prohibition against the transfer of radio or TV licenses to owners of newspapers in the same community? NO

Whether the court of appeals erred in holding that the forced divestiture in only 16 cases was arbitrary and capricious? YES
Holding: “We . . . must conclude that the Court of Appeals erred in holding that it was arbitrary to order divestiture in the 16 ‘egregious cases’ while allowing other existing combinations to continue in operation.”-311
e. Notes

United States v. Nova Scotia Food Products Corp.—2d Cir., 1977

Issue: “What record does a reviewing court look to?”

Whether the trial court erred in enjoining the D from processing smoked whitefish except in accordance with the TTS regulations? YES
Holding: “[W]e find serious inadequacies in the procedure followed in the promulgation of the regulation and hold it to be invalid as applied to the appellants herein.”-316

“[T]he Supreme Court has told us that in informal rulemaking, ‘the focal point for judicial review should be the administrative record already in existence, not some new record made initially in the reviewing court.”-318

“[W]e conclude that the failure to disclose to interested persons the scientific data upon which the FDA relied was procedurally erroneous.  Moreover, the burden was upon the agency to articulate rationally why the rule should apply to a large and diverse class, with the same TTS parameters made applicable to all species.”-321
“We hold in this enforcement proceeding, therefore, that the regulation, as it affects non-vacuum packed hot smoked whitefish, was promulgated in an arbitrary manner and is invalid.”-323
Rule: “Adequate review of a determination requires an adequate record, if the review is to be meaningful.  What will constitute an adequate record for meaningful review may vary with the nature of the administrative action to be reviewed.  Review must be based on the whole record even when the judgment is one of policy, except that findings of fact such as would be required in an adjudicatory proceeding or in a formal ‘on the record’ hearing for rulemaking need not be made. . . . Though the action was informal, without an evidentiary record, the review must be ‘thorough, probing, and in depth.’”-318

“Though a reviewing court will not match submission against counter-submission to decide whether the agency was correct in its conclusion on scientific matters (unless that conclusion is arbitrary), it will consider whether the agency has taken account of all ‘relevant factors and whether there has been a clear error of judgment.’”-321

f. Notes

(i) “Now, within the framework of notice and comment rulemaking, this material [in the record], or parts of it, might be used in three rather different ways.  First, it could be used by the public as the basis for commenting upon a proposed rule during the proceeding.  We might call this the ‘record for participation.’  Second, it could inform the agency’s own decisionmaking processes, and of particular legal importance, what rule to adopt after the rulemaking proceeding had run its course.  We might call this the ‘record for decision.’  Third, it could be presented to a court as the basis for deciding whether the rule had sufficient warrant to pass whatever was the applicable standard for judicial review.  And we might call this the ‘record for review.’”

(ii) “As a general proposition for legislation, . . . the record for participation, the record for decision, and the record for review are radically disjunctive; again, we have little reason to work out their relationships in any finer sense.”-325

(iii) In Rybachek v. EPA, the 9th Circuit addressed “challenges to EPA regulations, issued under the Clean Water Act, which addressed discharges into streams from placer mining operations.”-327

A. The court said: “[t]he Rybacheks allege that the EPA’s addition of over 6,000 pages to the administrative record, after the public review and comment period had ended, violated their right to comment on the record.  We disagree.  The EPA has not violated the Rybacheks’ right to meaningful public participation. . . . Nothing prohibits the Agency from adding supporting documentation for a final rule in response to public comments.”-327

(iv) William F. Pedersen, Jr., Formal Records and Informal Rulemaking—“The Administrative Conference of the United States has recommended that the record for judicial review of informal rulemaking should consist of (1) the notice of proposed rulemaking and any documents referred to in it; (2) the comments and documents submitted by interested persons; (3) transcripts of any hearings held in the course of the rulemaking; (4) reports of any advisory committees; (5) the agency’s concise general statement or final order and any documents referred to in it; and (6) other factual information ‘not included in the foregoing that was considered by the authority responsible for promulgation of the rule or that is proffered by the agency as pertinent to the rule.’”-328

(v) Administrative Conference of the U.S., A Guide to Federal Agency Rulemaking—“Some commentators criticize Recommendation No. 74-4 for not confining judicial review to the rulemaking record or file that was before the agency when it made its final rulemaking decision.  They argue that confining review to an ‘exclusive’ rulemaking record would have a salutary disciplining effect on agencies and would aid courts in performing their review function.”-329

(vi) “In the Consumer Product Safety Act and the Federal Trade Commission Improvements Act, Congress adopted the ‘open-ended’ definitional approach recommended by the Conference.  In other instances, Congress has specified that the record for review shall include only information that was before the agency when it made its final decision.”-329

(vii) “Regardless of whether or not a statute requires that judicial review be limited to the administrative record that was before the agency when it made its decision, the rulemaking staff should anticipate court rejection of ‘post-hoc rationalizations’ for rules, and close judicial scrutiny of reliance on data obtained after the public stage of rulemaking.”-329

Independent U.S. Tanker Owners Committee v. Dole—D.C. Cir., 1987

Issue: Whether the Secretary of Transportation exceeded her statutory authority in promulgating the payback rule by failing to provide a sufficiently reasoned discussion of why the rule was adopted and alternatives were rejected in light of the purposes of the Merchant Marine Act?  YES
Holding: “[T]his court can only conclude that her action is ‘arbitrary, capricious, . . . or not otherwise in accordance with law.”-336

“We therefore conclude that the Secretary violated section 553(c) of the Administrative Procedure Act by adopting this rule.”-336
Rule: “Under the Administrative Procedure Act, when an agency initiates a rulemaking that the governing statute does not require to be undertaken ‘on the record,’ the agency is nonetheless bound to comply with the requirements for ‘notice and comment’ rulemaking set out in 5 U.S.C. § 553.  One requirement is that after the agency considers the comments presented by the participating parties, it ‘shall incorporate in the rules adopted a concise general statement of their basis and purpose.’”-333

“At the least, such a statement should indicate the major issues of policy that were raised in the proceedings and explain why the agency decided to respond to these issued as it did, particularly in light of the statutory objectives that the rule must serve.”-333

g. Notes

(i) “It is worth lingering for a moment over the last paragraph of the [Independent] opinion, which suggests that even after a court finds that an agency has committed certain sorts of violations of the APA, the court has a remedial discretion that allows it to choose between vacating the agency action and merely remanding for further agency process without vacating the action.”-338

VII. The Administrative Adjudicative Process—Aman & Mayton

A. Parties Under the APA

1. “The individual who is the ‘obvious party’ is the one subject to or the object of the agency’s action such as an applicant for a license, a regulated utility seeking a rate increase or an entity or individual against whom the agency’s rules are being enforced.”

2. “The question that arises, however, is what persons or entities who are not the direct focus of any agency proceeding may participate.”-215

3. “The APA allows some parties to be admitted ‘for limited purposes.’”-215

4. “Most parties, however, will seek to intervene and participate as a full party, with the right to submit evidence, cross-examine witnesses and appeal adverse decisions.”-215

B. Intervention

1. “The APA does not explicitly address the question of which interested persons are entitled to intervene in agency proceedings.  The opportunity to intervene usually depends on interpretation of agency rules or enabling acts.  These sources of law, however, frequently employ ambiguous language and amorphous ‘good cause’ standards, leaving resolution of these issues largely to agency discretion.  The vagueness of the statutes and rules governing intervention has led many courts to look to other areas of the law to resolve these issues, particularly the law of standing.”-216

2. “In Office of Communications of United Church of Christ v. FCC, . . . the Court took a liberal approach to standing in deciding to grant plaintiff’s petition to intervene.  The United Church of Christ had filed a petition on behalf of black citizens who lived in Jackson, Mississippi, and watched the television station at issue.  The petition alleged that the present holder engaged in racist programming and violated the FCC’s fairness doctrine. . . . The Court [stated that] ‘[s]ince the concept of standing is a practical and functional one designed to insure that only those with a genuine and legitimate interest can participate in a proceeding, we can see no reason to exclude those with such an obvious and acute concern as the listening audience.’”-217

3. “The Court advanced a theory of agency representation that went beyond the requirements of Article III. . . . The Court . . . rejected the Commission’s fear of clogged and unwieldy dockets, and held that ‘[i]n order to safeguard the public interest in broadcasting . . . some ‘audience participation’ must be allowed in license renewal proceedings.’”-218

4. Scenic Hudson Preservation Conference v. Federal Power Commission “provided judicial guidelines concerning the interested groups eligible to intervene in agency proceedings.  The Court interpreted the Federal Power Act, which permits any party ‘aggrieved by an order issued by the Commission’ to obtain review in Circuit Court.  The intervenors were an unincorporated association consisting of a number of non-profit, conservationist organizations, and several towns.”-218

5. “The Commission could not, by itself alone, adequately protect the public and therefore ‘those who by their activities and conduct have exhibited a special interest in such areas, must be held to be included in the class of ‘aggrieved’ parties under § 313(b).”-218

6. “In short, the policy justifications that support an agency’s decision to grant an intervention petition do not always coincide with the more stringent requirements of Article III standing.”-218

7. “Given the relatively liberal approach courts generally have taken to intervention issues, few credible parties are denied the opportunity to intervene.”-219

C. Notice and Pleadings

1. “Failure to provide notice of an administrative proceeding is a jurisdictional defect that invalidates the administrative action until the defect is cured.  Administrative pleadings, however, are liberally construed, and easily amended.”-219

2. “Due process guidelines inform courts in claims seeking to enforce a right to notice.  This right includes advance notice of the time and place of a hearing and the issues likely to be raised in that hearing.”-219

3. In Memphis Light, Gas and Water Div. v. Craft, the “Court held that when a utility seeks to terminate its service, due process is not satisfied if the notice of termination does not inform the customer of the availability of a procedure for protesting the proposed termination.”-220

4. “Appropriate notice should . . . have included the designation of a place, specific hours, and a particular person before whom complaints could be submitted.”-220

5. “Another central purpose of the notice requirement is to inform the parties of the substantive issues that will be involved.  The APA states that notice must inform the party of the ‘matters of fact and law asserted.’”-220

6. “Courts apply a reasonableness test to determine the adequacy of notice.  Proper notice must reasonably apprise parties of the issues involved, and provide a reasonable amount of time to prepare their defense.”-220

7. “When a hearing is broader in scope than the notice provided, the doctrine set forth in Kuhn v. CAB usually applies: ‘It is now generally accepted that there may be no subsequent challenge of issues which are actually litigated, if there has been actual notice and adequate opportunity to cure surprise.’  If the parties understood the issues when the proceedings took place, ‘they cannot thereafter claim surprise or lack of due process because of alleged deficiencies in the language of particular pleadings.  Actuality of notice there must be, but the actuality, not the technicality, must govern.’”-221

8. “Generally, ‘absent prejudice agencies can deviate slightly from theories initially alleged’ in pleadings.”-221

9. “In addition to the general notice and pleading guidelines established by the due process clause, the APA specifically requires notice of: (1) the time, place, and nature of the hearing; (2) the legal authority and jurisdiction under which the hearing is to be held; and (3) the matters of fact and law asserted.  Section 554(b)(3) provides that the agency must schedule hearings at a time and place convenient for the parties and their representatives.”-222

10. “In general, notice must allow the parties sufficient time to prepare their case.  There is no mechanical rule defining adequacy of time, and courts must make fact-specific determinations.”-222

11. “Unless an agency’s own enabling statute or regulations specify otherwise, the APA does not require personal notice.”-222

D. Discovery and Prehearing Conferences

1. “Prehearing discovery in agency adjudicatory proceedings seeks to ensure that the parties to the proceeding have access to all relevant information before the proceeding begins.  The goals of discovery are to expedite the proceedings by eliminating, to a large extent, the element of surprise to the litigants involved. . . . [T]he extent of pre-hearing discovery in agency adjudicatory proceedings is a matter of agency discretion and the amount and type of discovery available to parties, other than the agency, varies considerably from agency to agency.  Though courts have generally held that there is no constitutional right to discovery, there are some situations where the denial of discovery could so undermine a hearing as possibly to violate due process.”-223

2. “A potentially effective device for exchanging information among the parties to a proceeding—a means of practical discovery—is the prehearing conference.”-223

E. Cross-Examination

1. “Once sections 556 and 557 have been triggered, the parties are entitled to a formal hearing.  This does not always mean that the hearing will be oral or that there will necessarily be opportunity for cross-examination.  Section 556 itself makes cross-examination contingent on the need ‘for a full and true disclosure of the facts.’”-224

F. Administrative Agency Evidentiary Rules

1. “Section 556(d) of the APA provides that ‘a party is entitled to present his case or defense by oral or documentary evidence.’  While an agency decision may be reversed if the agency refuses to receive competent, relevant and material evidence, a decision to admit irrelevant, incompetent evidence will not result in reversal, as long as there is substantial evidence in the record to support the agency’s final decision.  In some cases, hearsay alone can constitute substantial evidence.”-225

2. “Absent express Congressional limitations, the administrative law judge has the power to make reasonable determinations as to the admissibility of materials in proceedings before her.  This broad power is derived from the Administrative Procedure Act, which provides for ‘the exclusion of irrelevant, immaterial or unduly repetitious evidence.’”-226

3. “Generally, the Federal Rules of Evidence do not bind an administrative law judge’s decisions.”-226

4. “In NLRB v. McClure Associates, Inc., a general contractor discharged twelve employees, citing economic justifications.  In support of its contention, the contractor offered an affidavit by the project builder to show that the builder had directed the contractor to reduce its work force on efficiency grounds.  The ALJ refused to admit the affidavit on hearsay grounds: the affidavit was unreliable because the affiant was unavailable for cross-examination.  The ALJ ruled that eight of the twelve discharged employees were fired for union activities, and the NLRB affirmed, ordering the eight reinstated with back pay.  Regarding the evidentiary arguments, the NLRB ruled that the Federal Rules of Evidence applied. . . . The Fourth Circuit, deferring to agency discretion, affirmed.”-227

5. “In Lead Industries Association, Inc. v. EPA, . . . the petitioner sought review of an EPA administrator’s promulgation of air quality standards for lead.  The congressional mandate neither required nor allowed the administrator to consider economic or technological feasibility in establishing air quality standards.  The administrator refused to admit economic and technological evidence, and the petitioner appealed.  The D.C. Circuit affirmed, noting ‘when Congress directs an agency to consider only certain factors in reaching an administrative decision, the agency is not free to trespass beyond the bounds of its statutory authority by taking other factors into account.”-227

6. “Similarly, in Catholic Medical Center of Brooklyn and Queens, Inc. v. NLRB, an employer petitioned for review and the NLRB cross-petitioned for enforcement of an NLRB order to the employer to cease and desist refusals to bargain with a certified union.  At the hearing, the NLRB had refused to admit evidence offered by the employer which tended to show no such refusals.  Judge Friendly vacated the order and remanded, stating: ‘The Administrative Procedure Act . . . provides that an ‘agency as a matter of policy shall provide for the exclusion of irrelevant, immaterial or unduly repetitious evidence.’  By negative implication an agency may thus not provide for the exclusion of relevant evidence not protected by a privilege or countervailing policy, defined in Federal Rules of Evidence 401, as ‘evidence having any tendency to mask the existence of any fact that is of consequence to the determination of the action more probable or less probable that it would be without the evidence.’”-228

G. Hearsay Evidence

1. “Administrative tribunals freely admit hearsay evidence.  An important issue that arises is whether such evidence can constitute substantial evidence and support an agency finding of fact. . . . [In Richardson v. Perales] a claimant sought review of the Social Security Administration’s denial of disability benefits.  Prior to the hearing, several government-paid physicians and one government specialist testified.  The government specialist had not personally examined Perales; instead, he relied on reports which the other doctors had prepared following their examinations.  Perales appealed, arguing that the specialist’s testimony was hearsay and that the only evidence which should have been admitted was that of Perales’ own physician.  Alternatively, Perales argued that even if the specialist’s testimony was admissible, it could not be the basis for a denial in the absence of corroborating evidence.  These arguments articulated what had been known as ‘the residuum rule,’ that ‘mere uncorroborated hearsay or rumor does not constitute substantial evidence.’”-228

2. “The Perales Court rejected these arguments and, in effect, the residuum rule itself.  The Court determined that reliable hearsay could form the sole basis for an agency decision even when the record also contained adverse direct testimony. . . . In short, hearsay evidence, once admitted, is subject to the substantial evidence test upon judicial review.  Courts have found that hearsay evidence alone is enough to satisfy the substantial evidence standard of review.”-229

3. “The Court in Calhoun v. Bailar . . . suggested that a motion to strike at the conclusion of the hearing would be more appropriate than objection at the time of introduction because the administrator would then have the entire record from which to evaluate the hearsay’s reliability, trustworthiness and probative value.”-230

4. “Some courts have also reversed agency decisions because the agency failed to indicate clearly why it did not find certain testimony credible.  In Tieniber v. Heckler, . . . . [t]he Court noted that where credibility of witnesses is a crucial factor, the ALJ is justified in rejecting both direct testimony and hearsay if he does not believe it.  But he must state as much in order to withstand a challenge of arbitrary and capricious conduct.”-231

5. “[In] Calhoun v. Bailar . . . . the Court identified eight factors bearing on the reliability, probative value and fair use of hearsay evidence: ‘(1) the independence or possible bias of the declarant; (2) the type of hearsay material submitted, e.g., independent reports, routine reports; (3) whether written statements are signed and sworn, as opposed to unsigned, unsworn, oral or anonymous statements; (4) whether or not the statements are contradicted by direct testimony; (5) whether or not the declarant is available to testify and, if so, whether or not the party objecting to the hearsay statements subpoenas the declarant; (6) whether the declarant is unavailable and no other evidence is available; (7) the credibility of the declarant if she is a witness, or of the witness testifying to the hearsay; (8) whether or not the hearsay is corroborated.”-232

H. Official Notice

1. “The APA . . . requires that ‘the transcript of testimony and exhibits, together with all papers and requests filed in the proceeding, constitutes the exclusive record for decision.’  One major exception to this rule is the official notice doctrine.”-232

2. “The APA recognizes the official notice doctrine.  Section 556(e) of the APA states that ‘when an agency decision rests on official notice of a material fact not appearing in the evidence in the record, a party is entitled, on timely request, to an opportunity to show the contrary.’  The range of facts capable of being judicially noticed by trial courts is narrower than the range of facts eligible for official notice by an agency.”-233

3. “In Puerto Rico Maritime Shipping Authority v. Fed. Maritime Comm’n, . . . . [t]he Court held . . . that ‘both the nature of the information noticed and the use made of it by the Commission’ distinguished the instant case.  The information that the Commission used was documented in the record, and any information gleaned from outside the record was characterized as ‘general and gross economic and financial information:’ it was ‘common knowledge’ of the sort that would have been allowed by the Court in Ohio Bell.”-234

4. “In Banks v. Schweiker, . . . the Court refused to allow the Social Security Administration (SSA) to give effect to facts which, though common knowledge, should have been capable of refutation. . . . The Court distinguished between two theories of official notice.  A ‘rule of caution’ is typified by Rule 201 of the Federal Rules of Evidence and a ‘belief that the taking of evidence, subject to established safeguards, is the best way to resolve controversies involving disputes of adjudicative facts.’  The Court noted, however, that the standard under which this hearsay was held was the ‘rule of convenience,’ a standard that, according to SSA regulations, allows evidence at a hearing not otherwise acceptable in court under Rule 201.  The ‘rule of convenience’ was justified by the huge number of cases the agency must handle. . . . The Court concluded that . . . ‘the ALJ must adequately inform the claimant that he is, in fact, taking official notice and must indicate the facts noticed and their source with a degree of precision and specificity.’  The ALJ must, in effect, give notice of official notice; failure to do so may be grounds for reversal and remand, as the Court so held in Banks v. Schweiker.”-233-34

5. “Generally, an administrative agency may not take notice of data from annual reports required by law to be filed with the agency, even if the party is given notice of the agency’s intent to do so.  In United States v. Abilene & So. Ry. Co., the Court held that the effect of noticing large blocks of information is that the party with the adversarial relationship is not aware of specific references in the decision.  ‘The requirement that in an adversary proceeding specific references be made is essential to the preservation of the substantial rights of the parties.'’-235-36

6. “Agency abuse of official notice, however, is not per se cause for reversal of agency decisions.  In Market St. Ry. Co. v. R.R. Com’n of Cal., the Supreme Court refused to invalidate an agency order that was based, in part, upon monthly reports that were not introduced into the record.”-236

7. “Justice Jackson noted that the Commission erred in using these reports, but that the Commission would have reached the same result without them, the information was correct, and there was no contention on the part of the railway that they could have controverted it. . . . Justice Jackson added that: ‘due process deals with matters of substance and is not to be trivialized by formal objections that have no substantial bearing on the ultimate rights of the parties.’”-236

8. “More recently, Air Products & Chem., Inc. v. FERC considered a number of issues brought out in the above cases, and though it recognized that validity of Justice Jackson’s Market St. Ry. Analysis, the Court concluded that prejudice to the parties did result from the agency’s faulty use of the official notice doctrine.”-236

9. “Since it is essential that the opposing party have the opportunity to rebut the evidence, ‘an agency should either disclose the contents of what it relied upon or, in the case of publicly-available information, specify what is involved in sufficient detail to allow for meaningful adversarial comment and judicial review.  Significantly, the Court did note that ‘a caveat placed upon this rule is that the mere fact that an agency has looked beyond the record without opportunity to a party for rebuttal does not invalidate its action unless substantial prejudice is shown to result.’”-237

I. Scope of Review Versus Burden and Standard of Proof

1. “The substantial evidence standard of judicial review applies when a court assesses the validity of an agency’s findings of fact.  This standard and the scope of judicial review that it implies should not be confused with the burden of going forward that a party in an administrative case may carry or the applicable burden of proof or persuasion that that party’s evidence must meet in that hearing.  The APA usually has been interpreted to require that a preponderance of the evidence test apply in administrative proceedings.”-237-38

J. The Possible Requirement of More Formal Rulemaking Procedures

United States v. Florida East Coast Railway Co.—S. Ct., 1973

Issue: Whether the ICC’s rule-making procedures were governed by §§ 553 or 556 and 557 of the APA? § 553.

Whether the “hearing” requirement as set forth in § 1(14)(a) of the ICA demands the right to oral presentation of evidence and/or cross-examination? NO

Holding: Section 553, not §§ 556 and 557 apply to the ICC’s rulemaking procedures.-343

“[W]e are convinced that the term ‘hearing’ as used therein does not necessarily embrace either the right to present evidence orally and to cross-examine opposing witnesses, or the right to present oral argument to the agency’s decisionmaker.”-344
“[T]he requirement of a ‘hearing’ contained in § 1(14)(a), in a situation where the Commission was acting under the 1966 statutory rulemaking authority that Congress had conferred upon it, did not by its own force require the Commission either to hear oral testimony, to permit cross-examination of Commission witnesses, or to hear oral argument.”-345
1. Notes

a. “Section 553(c) [of the APA] provides that ‘where rules are required by statute to be made on the record after opportunity for an agency hearing, the requirements of sections 556 and 557 shall apply in place of the provisions of this subsection.’  Thus, where a rule is required by some other statute to be issued on the basis of a record after opportunity for an agency hearing, the public rule making proceedings must consist of hearing and decision in accordance with sections 556 and 557.”-347

b. “Statutes authorizing agencies to prescribe future rates . . . for public utilities and common carriers typically require that such rates be established only after an opportunity for a hearing before the agency.”-347

c. “There is no persuasive legislative history to the effect that the Congress did not intend sections 556 and 557 to apply to rule making where the substantive statute merely required a hearing.”-348

d. “[W]ith respect to rule making the present dual requirement, i.e., ‘after opportunity for an agency hearing’ AND ‘on the record,’ was intended to avoid the application of formal procedural requirements in cases where the Congress intended only to provide an opportunity for the expression of views.”-349

e. The Federal Trade Commission Improvement Act “authorized the FTC to make ‘rules which define with specificity acts or practices which are unfair or deceptive acts or practices’ and thus prohibited.”-350

f. The Act provides in part: Section 57(b)(1) ‘When prescribing a rule under subsection (a)(1)(B) of this section, the Commission shall proceed in accordance with section 553 of Title 5 (without regard to any reference in such section to sections 556 and 557 of such title). . . .”-350

g. Sub-section (c)(2) provides: ‘an interested person is entitled—(A) to present his position orally or by documentary submissions (or both), and (B) if the Commission determines that there are disputed issues of material fact it is necessary to resolve, to present such rebuttal submissions and to conduct (or have conducted under paragraph (3)(B)) such cross-examination of persons as the Commission determines (i) to be appropriate . . . .”-351

K. The Permissibility of Less Formal Adjudicatory Procedures

Seacoast Anti-Pollution League v. Costle—1st Cir., 1978

Issue: Whether the APA applies to the proceedings in the instant case? YES

Whether the Res failed to provide the Pets a statutorily required hearing? YES

Whether the Res violated § 556(d) by failing to provide the Pets an opportunity to cross-examine witnesses? NO
Whether the Res violated § 556(e) of the APA in considering information not in the record? YES
Holding: “This is exactly the kind of quasi-judicial proceeding for which the adjudicatory procedures of the APA were intended.”-363

“At the outset we reject the position of intervenor PSCO that the precise words ‘on the record’ must be used to trigger the APA.”-363

“We are willing to presume that, unless a statute otherwise specifies, an adjudicatory hearing subject to judicial review must be on the record.”-364

“[W]e believe that it was error for the Administrator not to hold a hearing to receive the responses to his request for information.”-366

“We do not believe that an opportunity to submit documents constitutes a public hearing.”-366
“To the extent the technical review panel’s Report included information not in the record on which the Administrator relied, § 556(e) was violated.  In effect the agency’s staff would have made up for PSCO’s failure to carry its burden of proof.”-367
Rule: “The plain language of . . . § 556(d) limits th[e] right [to cross-examination] to instances where cross-examination is ‘required for a full and true disclosure of the facts.’”-366

Chemical Waste Management, Inc. v. U.S. Environmental Protection Agency—D.C. Cir., 1989

Issue: Whether the EPA violated the APA’s formal adjudication requirements in §§ 556 and 557 when it promulgated procedural regulations governing the “public hearing” required by § 3008(h) orders that permitted informal adjudicatory procedures in some situations? NO
Holding: “We will . . . make no presumption that a statutory ‘hearing’ requirement does or does not compel the agency to undertake a formal ‘hearing on the record,’ thereby leaving it to the agency, as an initial matter, to resolve the ambiguity.”-372

“We conclude that the agency has provided a reasonable explanation for its choice of informal procedures in Part 24, based on the number and nature of factual issues expected in a typical subsection (h) proceeding.”-373
Rule: “At the outset, we ask whether ‘Congress has directly spoken to the precise question at issue,’ . . . if so, then we ‘must give effect to the unambiguously expressed intent of Congress’ and may not defer to a contrary agency interpretation . . . . If the statute is ‘silent or ambiguous with respect to the specific issue,’ however, we proceed to ask ‘whether the agency’s answer is based on a permissible construction of the statute,’ . . . if so, then we must defer to the agency’s construction.”-370
1. Notes

a. “What is the law governing the reach of section 554 of the APA? . . . As a matter of positive law, all one can say is that the issue is open.”-373

VIII. Other Forms of Informal Rulemaking

Pacific Gas & Electric Co. v. Federal Power Commission—D.C. Cir., 1974

Issue: Whether the Federal Power Commission’s Order No. 467, setting forth natural gas curtailment priorities and establishing the presumption that such priorities are valid, is in effect a substantive rule required to have been promulgated pursuant to § 553 of the APA? NO
Holding: “We conclude that Order No. 467 is a general statement of policy and that it was therefore unnecessary for the Commission to conduct rulemaking proceedings under the Administrative Procedure Act.”-388
Rule: “The critical distinction between a substantive rule and a general statement of policy is the different practical effect that these two types of pronouncements have in subsequent administrative proceedings.  A properly adopted substantive rule establishes a standard of conduct which has the force of law.  In subsequent administrative proceedings involving a substantive rule, the issues are whether the adjudicated facts conform to the rule and whether the rule should be waived or applied in that particular instance.  The underlying policy embodied in the rule is not generally subject to challenge before the agency.”-386

“A general statement of policy, on the other hand, . . . is not finally determinative of the issues or rights to which it is addressed.  The agency cannot apply or rely upon a general statement of policy as law because a general statement of policy only announces what the agency seeks to establish as policy.  A policy statement announces the agency’s tentative intentions for the future.  When the agency applies the policy in a particular situation, it must be prepared to support the policy just as if the policy statement had never been issued.”-386

“When the agency states that in subsequent proceedings it will thoroughly consider not only the policy’s applicability to the facts of a given case but also the underlying validity of the policy itself, then the agency intends to treat the order as a general statement of policy.”-386

“Because a general statement of policy is adopted without public participation, the scope of review may be broader than the scope of review for a substantive rule.”-387

“A court reviewing a rule that was adopted pursuant to this extensive rulemaking process will defer to the agency’s judgment if the rule satisfies the minimal criterion of reasonableness.”-387

“[A] policy judgment expressed as a general statement of policy is entitled to less deference than a decision expressed as a rule or an adjudicative order.  Although the agency’s expertise and experience cannot be ignored, the reviewing court has some leeway to assess the underlying wisdom of the policy and need not affirm a general statement of policy that merely satisfies the test of reasonableness.”-387

A. Notes

1. “’Although circumstances might arise under which a general statement of policy is subject to immediate judicial review, Order No. 467 does not present such a situation.’  Thus continues the Pacific Gas & Electric case after the portion printed above. . . . [A]lthough the issuance of an interpretive rule or policy statement can constitute ‘agency action’ under the APA, and thus potentially be the subject of direct review, it might well fail to be ‘final’ agency action, or even if it is, it might well fail to be ‘ripe’ for review. . . . [I]n Merchants Fast Motor Lines v. ICC, . . . the Interstate Commerce Commission issued a policy statement listing the factors it would use to determine whether certain railroad shipments were interstate (and thus subject to ICC regulation) or rather intrastate (and thus subject to state regulation).  Held: the statement was not ripe for review.  [We are not persuaded that petitioners will suffer hardship as a result of the ICC’s issuance of the policy statement or that review of the policy statement will foster effective administration of the statute.’ . . . [I]n Atchison, Topeka and Santa Fe Ry. Co. v. Pena, . . . the Federal Railroad Administration (FRA) issued a new interpretation of the Hours of Service Act as to whether certain time which railway crews spent not on a train constituted time ‘on duty’ or not.  Held: reviewable: ‘there is no question that the FRA made absolutely clear that it would enforce the Act in accordance with its new interpretation, thereby compelling the railroads to alter their operations to comply with the FRA’s directive or face stiff penalties for noncompliance.’”-394

2. “Here are recent examples of some of the other escape routes from § 553 as they look to the courts:

a. Public property: The National Park Service implements a new process for deciding which cruise ships will get the limited number of permits available for entering Glacier Bay National Park.  Held: no notice and comment process need have been conducted; this is indisputably ‘a matter relating to . . . public property.’”  Clipper Cruise Line, Inc. v. U.S. (D.D.C. 1994).

b. Rule of procedure: The Federal Communications Commission, faced with processing applications for a raft of new FM channels, issues stringent ‘hard look’ application rules which default applicants who make errors in their applications and which, unlike prior FCC practice, given them no chance to cure.  Held: no notice and comment proceeding need have been conducted; although the rules clearly had impact on the interests of some applicants, ‘the critical fact . . . is that the ‘hard look’ rules did not change the substantive standards by which the FCC evaluates license applications.’” JEM Broadcasting Co., Inc. v. FCC (D.C. Cir. 1994).

c. Good cause:  The Federal Energy Regulatory Commission proposes new rules regarding the environmental impact of natural gas pipeline construction; alongside the NPRM, it issues an interim rule, effective immediately, requiring pipeline companies to notify the Commission before any further construction takes place.  Pursuant to § 553(b)(B), the agency explains the ‘good cause’ for its immediately effective rule: the interim rule is needed to prevent an acceleration of construction intended to precede, and thus avoid, issuance of the now proposed permanent rule.  Held: while ‘prediction of regulatory avoidance’ can sometimes furnish the necessary good cause, here the interim rule is vacated.  Construction projects are not planned in a day; the Commission’s finding of good cause thus had to be based on some evidence indicating that there indeed would be a speed up, and the Commission had provided none.’”  Tennessee Gas Pipeline Co. v. FERC (D.C. Cir. 1992).
IX. Regulatory Alternative Dispute Resolution

A. “The Negotiated Rulemaking Act added a new Subchapter III . . . ‘to establish a framework for the conduct of negotiated rulemaking, consistent with section 553 of this title, to encourage agencies to use the process when it enhances the informal rulemaking process.’ . . . On the adjudication side, the Administrative Dispute Resolution Act added a new Subchapter IV . . . explicitly to authorize, under certain circumstances, agency use of ‘settlement negotiations, conciliation, facilitation, mediation, fact-finding, minitrials, and arbitration.”-400

B. “[R]egulatory negotiation (or, as it has come to be called, ‘reg neg’)—the process of formally negotiating the text, or at least the essential substantive elements, of a proposed rule before it enters the notice and comment process.”-400

C. Philip J. Harter, in Negotiating Regulations: A Cure for Malaise—“’hybrid rulemaking,’ combines the original informal rulemaking procedures of the APA and the more recent procedures imposed by Congress and the courts.”-401

1. “This article proposes that a form of negotiation among representatives of the interested parties, including administrative agencies, would be an effective alternative procedure to the current rulemaking process.”-401

D. Negotiated Rulemaking Process

1. (1) Evaluation; (2) Convening; (3) Convening (phase 2); (4) Negotiations; (5) Rulemaking.-402

2. Notes

a. Neil Eisner, Regulatory Negotiation—“In June 1983, the U.S. Department of Transportation (DOT), through . . . the Federal Aviation Administration (FAA), sat down with representatives of all the interested parties and began to negotiate a new rule.  This was the first time the Federal government tried this process . . . . The FAA is required by statute to prescribe reasonable rules and regulations governing, in the interest of safety, the maximum hours or periods of service for pilots and other employees of air carriers.  An important portion of the rules the FAA issued in response to this statute are commonly referred to as the FAA’s flight and duty time rules.”-403

b. “The FAA has . . . been involved in litigation over the meaning and enforcement of portions of the rules and has had to issue over 1,000 pages of interpretations.”-403

c. “In an effort to clarify and update the rules, the FAA issued a number of NPRMs, . . . but each effort raised significant objections, and the FAA has been unable to promulgate a final rule.”-403

d. “The [general] benefits to be gained through regulatory negotiation [were determined by DOT to be the following:]

(i) The process should be less adversarial.

(ii) The process could lead to creative solutions.

(iii) It would be to everyone’s advantage—and the process should be conducive to this—to work out a solution acceptable to all.

(iv) If there is a general consensus on the resolution, there also should be less likelihood of judicial or congressional intervention.

(v) With consensus, the rule should also be more easily enforceable.

(vi) Even without consensus, the issues should be more clearly defined and the differences may even be narrowed substantially.

(vii) Because of the representation of each affected interest, it should be easier for the agency to gather the necessary factual support for its rulemaking.

(viii) Participation in the process would let everyone see how difficult it is to draft a rule, especially on a controversial subject.”-403-04

e. “The final rule did depart in several respects from the negotiated proposal although, in each instance, the FAA explained the departure as (i) within the range of solutions discussed during the negotiations; (ii) required by safety concerns; or (iii) involving an issue that the committee did not discuss, or on which it had not reached consensus.”-404

f. William Funk, When Smoke Gets In Your Eyes: Regulatory Negotiation and the Public Interest—“The growing popularity of woodstoves, as a means of countering rising home heating costs, created new air pollution concerns when heavy stove usage produced detectable increases in air-borne particulates and in a group of carcinogenic chemicals know as polycyclic organic matter (POMs).  With Oregon leading the way, states and even municipalities began to impose emission limits on stoves sold within their borders.”-405

(i) “[E]nvironmental groups and the state of New York had sued successfully to compel a reluctant EPA to regulate POMs from a variety of sources.  Against this background, EPA convened a negotiated rulemaking to consider an emissions standard for residential woodstoves.  The negotiating committee consisted of a representative of each of the following entities: EPA, National Resources Defense Council, . . . Oregon, Vermont, New York, Colorado, the Wood Heating Alliance, . . . two specific stove manufacturers, two manufacturers of catalytic combustors, . . . and the Consumer Federation of America.”-405

(ii) “The proposal that emerged was a multi-part compromise.”-406

(iii) “[T]he emissions standard is designed to run primarily against manufacturers and retailers of woodstoves; although consumers who operate non-complying stoves are technically sanctionable, the proposed enforcement plan included no provision for pursuing such persons.”-406

(iv) “The proposal provides for a phased-in compliance schedule, with a special delayed date for ‘small’ manufacturers; the Act contains no authority to delay compliance for certain parties because of their economic situation.  Stoves must contain labels that provide information not only about emissions but also about fuel efficiency and heat output; the Act, which is concerned with pollution control, contains no reference to mandatory labeling for purposes of improving consumer buying decisions.”-406

(v) “[T]he woodstove emissions case study is an exemplar of how the negotiation process can produce ‘a proposed rule with which the parties are happy but which bears scant resemblance to that was contemplated by the statute.”-407

(vi) “Both courts and Congress combined to establish procedures aimed at fostering the rationality of agency decision making.  Thus, these procedures, which have come to be known as ‘hybrid rulemaking,’ focus on maximizing the information available to the agency, ensuring its critical assessment, and most importantly, requiring that the ultimate decision be objectively reasonable in light of the information obtained.  Most recently, the executive branch’s contribution has been to require cost/benefit analysis, again to foster rationality.”-408

(vii) “[I]n the oft-quoted words of Scenic Hudson Preservation Conference v. FPC, an agency’s role as representative of the public interest ‘does not permit it to act as an umpire blandly calling balls and strikes for adversaries appearing before it; the right of the public must receive active and affirmative protection at the hands of the [agency].’”-408
(viii) “The concept of regulatory negotiation stands this role on its head, first, by reducing the agency to the level of a mere participant in the formulation of the rule, and second, by essentially denying that the agency has any responsibility beyond giving effect to the consensus achieved by the group.”-408
(ix) “The [negotiated rulemaking framework contemplates] that an agency representative should participate in the negotiation.”-408
(x) “[U]nless an agency acts in bad faith and violates a written undertaking made at the beginning of the negotiation, it is bound to publish the consensus rule as its proposed rule.”-409
(xi) “Under regulatory negotiation, . . . the regulation’s legitimacy would lie in the overall agreement of the parties.’  Stated another way, the parties to the rule are happy with it; therefore, it matters not whether the rule is rational or lawful.  Discretion delegated to the agency by Congress is effectively exercised by the group of interested parties, constrained only by the need to obtain consensus.”-409
(xii) “[T]o date no rule adopted pursuant to regulatory negotiation has been challenged in court, and there is little reason to think that EPA’s woodstove rule would be any different.”-409
(xiii) “As Judge [Harry] Edwards [of the D.C. Circuit] has noted, there are important differences between alternative dispute resolution where only private interests and values are at stake and where public values and interests are involved.  ‘If ADR is extended to resolve difficult issues of constitutional or public law—making use of non-legal values to resolve important social issues or allowing those the law seeks to regulate to delimit public rights and duties—there is real reason for concern.’”-410
g. EPA Negotiating Committee For New Source Performance Standard For Residential Wood Heaters—The agreement reached between the parties stipulated that no party participating in the negotiation would submit negative comments in response to the proposed rule; each party agreed not to take action to inhibit the adoption of the proposed rule; each party other than the EPA agrees not to challenge the final rule in court.-411

(i) “Agreements like this have been a common practice in regulatory negotiations.  To our knowledge, no challenge to their legality has been litigated.  Of course, even assuming such an agreement is legally enforceable as among the parties to the negotiation, it cannot bind those who are not parties (or in privity with parties).”

h. “One might . . . propose that (given a concededly imperfect world) negotiated rulemaking’s explicit focus on interest representation provides the best procedural chance (though, concededly, it may not be a very large one) for identifying the politically powerless and enhancing their voice in regulatory policymaking.”-413

i. “Another player in the regulatory process that conceivably might be cast as the guardian of the public interest is the President—or, more mundanely, OIRA conducting rulemaking review pursuant to Executive Order 12,866 and statutes such as the Paperwork Reduction Act.”-414

j. “As with the issue of judicial review, OIRA’s role with respect to negotiated rules is the subject of considerable concern and debate.  In the case of the woodstove emission standard, the agency disapproved the portion of the Proposed Rule mandating a consumer information label, on grounds that it exceeded EPA’s legal authority.  This action, although obviously not ‘public-favoring’ in the immediate sense, might be seen as an appropriate outside correction when the bargaining process caused the agency to veer away from the rule of law.  Ultimately, however, the labeling requirement was included in the final rule, and no challenge was ever brought to it.”-415

k. “’Consensus’ is such a crucial concept to regulatory negotiation that it is worth considering exactly what it means.  According to the statute,’ ‘consensus’ means unanimity unless the committee decides it will mean something else.   562(2).”-415

l. “In sum, the definition of consensus is likely to affect both the dynamics of the negotiation and the credibility of the product.”-415

m. “The Negotiated Rulemaking Act has a sunset provision.  No new negotiated rulemakings may be initiated after November 29, 1996 unless Congress extends the Act.”-417

X. Agency Discretion in Choosing Between Rulemaking and Adjudication

A. The Extent, and Implications, of the Power to Choose Policymaking Mode

1. “[T]he principal procedural vehicles for major regulatory policymaking traditionally have been, and for the most part continue to be, informal rulemaking under  553 and formal adjudication under  554, 556, and 557.”-418

Securities & Exchange Commission v. Chenery Corp.—S. Ct., 1947

Issue: Whether the SEC is precluded from reaching the same result in a petition for approval of a voluntary reorganization plan under the Public Utility Holding Company Act of 1935 after the case is remanded for failure to sufficiently justify the initial decision? NO
Holding: “Whether we agree or disagree with the result reached, it is an allowable judgment which we cannot disturb.”-423
Rule: “[A] reviewing court, in dealing with a determination or judgment which an administrative agency alone is authorized to make, must judge the propriety of such action solely by the grounds invoked by the agency.  If those grounds are inadequate or improper, the court is powerless to affirm the administrative action by substituting what it considers to be a more adequate or proper basis.”-418

“If the administrative action is to be tested by the basis upon which it purports to rest, that basis must be set forth with such clarity as to be understandable.  It will not do for a court to be compelled to guess at the theory underlying the agency’s action.”-419

“Every case of first impression has a retroactive effect, whether the new principle is announced by a court or by an administrative agency.  But such retroactivity must be balanced against the mischief of producing a result which is contrary to a statutory design or to legal and equitable principles.  If that mischief is greater than the ill effect of the retroactive application of a new standard, it is not the type of retroactivity which is condemned by law.”-422

“The wisdom of the principle adopted is none of our concern.  Our duty is at an end when it becomes evident that the Commission’s action is based upon substantial evidence and is consistent with the authority granted by Congress.”-423
2. Notes

a. “[T]he 1970s and early 1980s saw a dramatic shift away from agencies’ traditional preference for case-by-case development of policy.  Even in this period of mass conversion to rulemaking, however, there were holdouts—of which the National Labor Relations Board was the most conspicuous.”-426

Bell Aerospace Co. v. NLRB—2d Cir., 1973

Issue: Whether the NLRB improperly reversed prior decisions interpreting “managerial employees’” ability to unionize under the NLRA through an adjudication, where the final judgment in effect created a prospective rule that deviated from established Board policy? YES

Holding: “While the Board was not precluded from reversing itself on the position that buyers, or some buyers, were not ‘managerial employees,’ we hold that, particularly in light of the justified contrary belief the Board had engendered, it could not do this in the manner that was done here.”-427

Rule: “The function of filling in the interstices of the Act should be performed, as much as possible, through this quasi-legislative promulgation of rules to be applied in the future.”-427—Chenery

“The rule-making provisions of that Act, which the Board would avoid, were designed to assure fairness and mature consideration of rules of general application. . . . They may not be avoided by the process of making rules in the course of adjudicatory proceedings.”-427—Wyman-Gordon
“Before the Board may be permitted to adopt a rule that so significantly alters pre-existing labor-management understandings, it must be required to conduct a satisfactory rule-making proceeding, so that it will have the benefit of wide-ranging argument before it enacts its proposed solution to an important problem.”-428
NLRB v. Bell Aerospace Co.—S. Ct., 1974

Issue: Whether “on remand the Board must invoke its rulemaking procedures if it determines, in light of our opinion, that these buyers are not ‘managerial employees’ under the Act”? NO

Rule: “Chenery II and Wyman-Gordon make plain that the Board is not precluded from announcing new principles in an adjudicative proceeding and that the choice between rulemaking and adjudication lies in the first instance within the Board’s discretion.”-429

3. Notes

a. Mark H. Grunewald, The NLRB’s First Rulemaking: An Exercise in Pragmatism—“The policy product of Board adjudications generally takes one of two forms.  First, there are cases in the common law mode that involve application of established policy to particular facts. . . . Second, there are cases in which the Board, acting more in a legislative mode, uses the immediate controversy simply as a vehicle to announce more drastic policy changes without much regard for the particular facts.  When proceeding in the legislative mode, the essence of the policy product is indistinguishable from the product of a rulemaking. . . . [Adjudication] formally lacks as a basis the breadth of data that rulemaking submissions can provide, and even the data upon which it is based is presented by a limited number of participants.”-431

b. “Rulemaking thus provides clarity, not in the sense of the specificity of policy (which may vary from rule to rule), but in the identification of a decision as a policy choice.  It also provides stability, not in the sense of unchangeable policy, but in policy that can not be changed without a process focused on the policy choice.”-431

c. “To the extent that a single rulemaking can lay to rest important policy issues that would otherwise require a long series of adjudications, enforcement is advanced.”

d. “The extensive set of Presidential oversight devices contained in Executive Order 12866 and administered by OIRA apply to notice and comment rulemaking but not to adjudication.  Thus, aggressive White House ‘management’ of rulemaking might encourage agencies to employ case by case policymaking.”-434

e. “More fundamentally, . . . the legal standards that define appropriate attempts by the political branches and interested private parties to sway agency decisionmaking are far more permissive in the case of rulemaking.”-434

f. “Over the last decade, . . . rulemakings have fared relatively poorly in judicial review while courts have become ‘less demanding when they review agency policymaking undertaken through ad hoc adjudication of specific cases.”-435

g. “This phenomenon is blamed for compounding the ‘over-proceduralization’ of notice and comment rulemaking, and hence further fueling the problem of ‘regulatory ossification’—with the result that agencies move away from rulemaking towards a regime in which policy is made through adjudication or, in some instances, is simply not made at all.”-435

B. Time Frame: Issues of Retroactivity and Prospectivity

Bowen v. Georgetown University Hospital—S. Ct., 1988

Issue: Whether “the Medicare Act authorizes retroactive rulemaking”? NO

Holding: “We cannot accept the Secretary’s argument . . . that [the Act] provides authority for the retroactive promulgation of cost-limit rules.  To the contrary, we agree with the Court of Appeals that [the section] directs the Secretary to establish a procedure for making case by case adjustments to reimbursement payments where the regulations prescribing computation methods do not reach the correct result in individual cases.  The structure and language of the statute require the conclusion that the retroactivity provision applies only to case by case adjudication, not to rulemaking.”-437

Rule: “Retroactivity is not favored in the law. . . . Thus, congressional enactments and administrative rules will not be construed to have retroactive effect unless their language requires this result.  By the same principle, a statutory grant of legislative rulemaking authority will not, as a general matter, be understood to encompass the power to promulgate retroactive rules unless that power is conveyed by Congress in express terms.  Even where some substantial justification for retroactive rulemaking is presented, courts should be reluctant to find such authority absent an express statutory grant.”-437

C. The Impact of Statutory Rights to an Individualized Hearing

1. “[O]ne of the most powerful attractions to rulemaking is the opportunity it presents the agency to resolve, in a single proceeding, regulatory issues that recur in multiple individual cases.”-453

Heckler v. Campbell—S. Ct., 1983

Issue: Whether “the Secretary of Health and Human Services may rely on published medical-vocational guidelines to determine a claimant’s right to Social Security disability benefits”? YES

Holding: “We conclude that the Secretary’s use of medical-vocational guidelines does not conflict with the statute, nor can we say on the record before us that they are arbitrary and capricious.”-456

Rule: “The Court has recognized that even where an agency’s enabling statute expressly requires it to hold a hearing, the agency may rely on its rulemaking authority to determine issues that do not require case by case consideration.”-456

2. Note

a. The tables used by the department of HHS in Heckler essentially establish separate rules for each category of individuals.-458

b. “In American Hospital Ass’n v. NLRB, . . . the NLRB’s first major venture into rulemaking was challenged as . . . inconsistent with a statutory direction that the Board determine the appropriate bargaining units ‘in each case.’  This language, it was argued, precluded adoption of industry-wide rules delineating units.  The Supreme Court unanimously disagreed: . . . ‘[E]ven if a statutory scheme requires individualized determinations, the decisionmaker has the authority to rely on rulemaking to resolve certain issues of general applicability unless Congress clearly expresses an intent to withhold that authority.”-462

c. “Rules that generally resolve issues often provide the opportunity for avoiding the rule in specific cases by proof of exceptional circumstances.”-462

d. “What might be the legal source of such an obligation?  One possibility is that the organic statute’s ‘hearing’ requirement imposes at least the minimal duty on the agency to consider, and nonarbitrarily resolve, claims that individual circumstances justify a departure from the rule.”-463

e. “In Heckler, Storer, and Texaco, the Court prominently noted—and commented approvingly on—the presence of safety valves in the challenged rules.”-463

f. In FCC v. WNCN Listeners Guild, the “FCC promulgated a rule reversing its practice of taking into account, in a license renewal proceeding, the fact that a radio station had changed its programming format.  The new rule rested on a deregulatory philosophy that the market would best promote diversity of entertainment formats.  Only Justices Marshall and Brennan found the rule problematic.  The issue, they argued, was not whether market forces would in general produce diversity, but rather whether the FCC must provide an opportunity to show in particular cases that the market would not work.”-463

XI. The Role of Private Parties in Shaping Administrative Proceedings

A. Introduction

1. “[R]ights of participation in agency proceedings . . . were generally accorded only to private parties whose liberty or property interests—as traditionally defined by the common law—were being curtailed by agency action.”-464

2. “This restrictive view of the ‘relevant’ private voices was fundamentally altered in the legal, social and political transformation that occurred in America during the 1960s and early 1970s.”-464

3. “From simple models of ‘adjudication’ and ‘legislation,’ the courts were moving toward an understanding of administrative action more consistent with its unique qualities as an analytic-policy-making enterprise.  Most relevant for present purposes, these socio-legal developments led to a new assertion of the ‘rights’ of beneficiaries of regulatory programs to participate in agency decisionmaking.”-465

Office of Communication of the United Church of Christ v. FCC—D.C. Cir., 1966

Issue: Whether “representatives of the listening public have standing to intervene in a license renewal proceeding”? YES

Holding: “Since the concept of standing is a practical and functional one designed to insure that only those with a genuine and legitimate interest can participate in a proceeding, we can see no reason to exclude those with such an obvious and acute concern as the listening audience.”-466

“[W]e limit ourselves to holding that the Commission must allow standing to one or more of them as responsible representatives to assert and prove the claims they have urged.”-469

Rule: “[W]e hold that some ‘audience participation’ must be allowed in license renewal proceedings.”

4. Notes

a. National Welfare Rights Org. v. Finch—“The Secretary of Health, Education and Welfare had initiated hearings to determine whether Nevada and Connecticut were conforming to requirements of the Aid to Families with Dependent Children program.  If the states were found not in compliance, federal payments under the Act would stop. . . . NWRO and other welfare organizations responded to a public notice of these hearings by seeking to intervene.  HEW decided that the groups could attend the hearing and submit views orally and in writing, but denied them full party status.  The groups appealed. . . . Judge Wright . . . [noted that] the broadening recognition of participatory rights . . . he readily concluded that NWRO would be able to secure judicial review of HEW’s ultimate decision.”-469

b. “Both Office of Communication and NWRO exemplify how the presence of intervenors can change the character of an agency proceeding.  This effect may be even more dramatic in situations where there wold likely be no formal hearing at all in the absence of the intervention sought.  For example, the issuance of a renewed broadcast license or a license to export nuclear fuels to a foreign country is frequently handled routinely ‘on the papers’ by agency staff.”-470

c. In Dellums v. NRC, “anti-apartheid groups, nuclear non-proliferation organizations and members of Congress intervened to oppose grant of an import license for a South African uranium product, raising the contentious issue of whether the particular type of product fell within the ban of the Comprehensive Ant-Apartheid Act.”-470

d. “[B]oth Judge Wright and then-Judge Burger proceed on the assumption that intervention in agency proceedings does not necessarily entail a participatory role equivalent to that of the original parties; rather, the agency is envisioned as deciding (on a case by case basis?) which particular procedural ‘sticks’ an intervenor will receive from the participatory bundle.”-471

e. “[T]he operative institutional model for [the interest representation] movement was not the judiciary, but rather the legislative—or, more accurately, an idealized legislative process in which otherwise underrepresented voices would be empowered to participate meaningfully in the crafting of public policy.  As redefined by the interest representation approach, ‘the problem of administrative procedure is to provide representation for all affected interests; the problem of substantive policy is to reach equitable accommodations among these interests in varying circumstances; and the problem of judicial review is to ensure that agencies provide fair procedures for representation and reach fair accommodations.”-472

Heckler v. Chaney—S. Ct., 1985

Issue: Whether “a decision of an administrative agency to exercise its ‘discretion’ not to undertake certain enforcement actions is subject to judicial review under the Administrative Procedure Act”? NO, but, there is a rebuttable presumption at work.

Holding: “We therefore conclude that the presumption that agency decisions not to institute proceedings are unreviewable under 5 U.S.C. § 701(a)(2) is not overcome by the enforcement provisions of the FDCA.”-481

Rule: “Section 701(a)(2) is a very narrow exception to the presumption in favor of judicial review.  The legislative history of the Administrative Procedure Act indicates that it is applicable in those rare instances where ‘statutes are drawn in such broad terms that in a given case there is no law to apply.’”-479-S. Rep. No. 752, 79th Cong., 1st Sess., 26 (1945).

“This Court has recognized on several occasions over many years that an agency’s decision not to prosecute or enforce, whether through civil or criminal process, is a decision generally committed to an agency’s absolute discretion.”-479

“[A]n agency’s decision not to take enforcement action should be presumed immune from judicial review under § 701(a)(2).”-480

“[T]he decision is only presumptively unreviewable; the presumption may be rebutted where the substantive statute has provided guidelines for the agency to follow in exercising its enforcement powers.”-480

5. Notes

a. “Dunlop v. Bachowski . . . had been read as a significant, if somewhat enigmatic, move in the direction of bringing agency enforcement discretion within the purview of judicial oversight.”-483

b. Cass R. Sunstein, Reviewing Agency Inaction After Heckler v. Chaney—“The original role of judicial review of administrative conduct was based on two related understandings.  The first was that market ordering within the constraints of the common law was normal and natural.  In light of this assumption, government intervention in the market appeared exceptional and was subject to special judicial control.  For this reason, courts adopted what was in effect a one-way ratchet, consisting of legally enforceable constraints on regulation but no such constraints on inaction.  The second understanding was that the purpose of judicial review was to safeguard traditional private rights as defined by the common law.  The interests of those who were likely to benefit from administrative action were not traditional liberty or property interests and were thus not entitled to judicial protection.”-484

c. “National Wildlife Federation v. EPA, . . . presents one of the relatively infrequent post-Chaney cases that found ‘law to apply’ in the organic statute sufficient to rebut the presumptive unreviewability of enforcement decisions.  Under the Safe Drinking Water Act, EPA must establish maximum levels of contaminants permissible in public water supplies, and police state compliance with those levels.  According to § 1413, ‘during any period for which the Administrator determines’ that a state is in compliance, ‘primary enforcement responsibility for public water systems’ (‘primacy’) is returned to the state.  After Congress amended SDWA to require regulation of 83 specified contaminants by a certain date, EPA amended its rules to provide that the Administrator ‘may initiate proceedings’ to withdraw a state’s primacy after a determination of noncompliance.  Petitioners charged that this assertion of discretion to permit a noncomplying state to retain primacy was unlawful.  The court [of appeals for the D.C. Circuit] unanimously agreed: . . . ‘Even if a statutory interpretation is announced in the course of a nonenforcement decision, that does not mean that it escapes review altogether.’”-486

XII. Constitutional Due Process Requirements

A. Section 2: The Explosion

Goldberg v. Kelly—S. Ct. 1970

Issue: Whether “a State that terminates public assistance payments to a particular recipient without affording him the opportunity for an evidentiary hearing prior to termination denies the recipient procedural due process in violation of the Due Process Clause of the Fourteenth Amendment”? YES

Holding: “In the present context, . . . a [public assistance] recipient [must] have timely and adequate notice detailing the reasons for a proposed [assistance] termination, and an effective opportunity to defend by confronting any adverse witnesses, and by presenting his own arguments and evidence orally.”-727

“We are not prepared to say that the seven-day notice currently provided by New York City is constitutionally insufficient per se, although there may be cases where fairness would require that a longer time be given.  Nor do we see any constitutional deficiency in the content or form of the notice.”

Rule: “[Public assistance] benefits are a matter of statutory entitlement for persons qualified to receive them.  Their termination involves state action that adjudicates important rights.”-724

“It may be realistic today to regard welfare entitlements as more like ‘property’ than a ‘gratuity.’”-724

“The extent to which procedural due process must be afforded the recipient is influenced by the extent to which he may be ‘condemned to suffer grievous loss,’ . . . and depends upon whether the recipient’s interest in avoiding that loss outweighs the governmental interest in summary adjudication.  Accordingly, . . . ‘consideration of what procedures due process may require under any given set of circumstances must begin with a determination of the precise nature of the government function involved as well as of the private interest that has been affected by governmental action.’”-725

“It is true, of course, that some governmental benefits may be administratively terminated without affording the recipient a pre-termination evidentiary hearing.  But we agree with the District Court that when welfare is discontinued, only a pre-termination evidentiary hearing provides the recipient with procedural due process.”-725

“We . . . agree with the District Court . . . that the pretermination hearing need not take the form of a judicial or quasi-judicial trial.”-726

“[A] complete record and a comprehensive opinion, which would serve primarily to facilitate judicial review and to guide future decisions, need not be provided at the pre-termination stage.”-727

“The fundamental requisite of due process of law is the opportunity to be heard. . . . The hearing must be ‘at a meaningful time and in a meaningful manner.’”-727

“It is not enough that a welfare recipient may present his position to the decision maker in writing or secondhand through his caseworker.”-728

“In almost every setting where important decisions turn on questions of fact, due process requires an opportunity to confront and cross-examine adverse witnesses.”-728

“We do not say that counsel must be provided at the pre-termination hearing, but only that the recipient must be allowed to retain an attorney if he so desires.”-728

“Finally, the decisionmaker’s conclusion as to a recipient’s eligibility must rest solely on the legal rules and evidence adduced at the hearing.  To demonstrate compliance with this elementary requirement, the decision maker should state the reasons for his determination and indicate the evidence he relied on, though his statement need not amount to a full opinion or even formal findings of fact and conclusions of law.”-729

1. Notes

a. “Judge Henry Friendly said that since Goldberg ‘we have witnessed a due process explosion in which the Court has carried the hearing requirement from one new area of government to another. . . . [I]ndeed, we have witnessed a greater expansion of procedural due process in the last five years than in the entire period since ratification of the Constitution.”-731

(i) “Provision of a hearing only after benefits were terminated was profoundly inappropriate for a person dependent upon the government for the very resources with which to live.”-735

b. “In Griffeth v. Detrich, . . . the plaintiffs challenged the constitutionality of the procedures used in San Diego County for reviewing applications for general relief.  The district court held that applicants for such benefits had no protected interest.  The court of appeals concluded otherwise, and remanded for a consideration of whether the actual procedures used were ‘due’ or not; its opinion emphasized that under state law the provision of general relief to qualified persons was mandatory and not discretionary.  A petition for certiorari was filed, and denied sub nom. . . . Justice Rehnquist dissented from the denial of the petition, stating that in his view the court below ‘has taken a significant step in this case to expand the ruling of this Court in Goldberg v. Kelly, . . . a step that I believe merits plenary consideration by the full Court.’  In . . . Walters v. National Ass’n of Radiation Survivors, . . . the Court, in an opinion by Justice Rehnquist, was careful to note that it has never held that applicants for benefits have procedural due process hearing rights, and that the case before it also did not call for a resolution of the issue.”-738

B. Section 3: The New Learning

Board of Regents of State Colleges v. Roth—S. Ct. 1972

Issue: Whether the “respondent [college professor] had a constitutional right to a statement of reasons and a hearing on the University’s decision not to rehire him for another year”? NO
Holding: “There might be cases in which a State refused to re-employ a person under such circumstances that interests of liberty would be implicated.  But this is not such a case.”-742

“In these circumstances, the respondent surely had an abstract concern in being rehired, but he did not have a property interest sufficient to require the University authorities to give him a hearing when they declined to renew his contract of employment.”-744
“We must conclude that the summary judgment for the respondent should not have been granted, since the respondent has not shown that he was deprived of liberty or property protected by the Fourteenth Amendment.”-744
Rule: “When protected interests are implicated, the right to some kind of prior hearing is paramount.  But the range of interests protected by procedural due process is not infinite.”-741

“[T]o determine whether due process requirements apply in the first place, we must look not to the ‘weight’ but to the nature of the interest at stake.  We must look to see if the interest is within the Fourteenth Amendment’s protection of liberty and property.”-741

“Before a person is deprived of a protected interest, he must be afforded opportunity for some kind of a hearing, ‘except for extraordinary situations where some valid governmental interest is at stake that justifies postponing the hearing until after the event.’”-741, n.3

“[E]except in emergency situations . . . due process requires that when a State seeks to terminate a protected interest, it must afford ‘notice and opportunity for hearing appropriate to the nature of the case’ before the termination becomes effective.”-741

“It stretches the concept too far to suggest that a person is deprived of ‘liberty’ when he simply is not rehired in one job but remains free as before to seek another.”-743
“To have a property interest in a benefit, a person clearly must have more than an abstract need or desire for it.  He must have more than a unilateral expectation of it.  He must, instead, have a legitimate claim of entitlement to it.”-743
Perry v. Sindermann—S. Ct. 1972

Issue: Whether “the respondent’s lack of a contractual or tenure right to re-employment, taken alone, defeats his claim that the nonrenewal of his contract violated the First and Fourteenth Amendments”? N
Rule: “[E]ven though a person has no ‘right’ to a valuable governmental benefit and even though the government may deny him the benefit for any number of reasons, there are some reasons upon which the government may not rely.  It may not deny a benefit to a person on a basis that infringes his constitutionally protected interests—especially, his interest in freedom of speech.”-746

“A person’s interest in a benefit is a ‘property’ interest for due process purposes if there are such rules or mutually explicit understandings that support his claim of entitlement to the benefit and that he may invoke at a hearing.”-747      

1. Notes

a. Barry v. Barchi, 443 U.S. 55 (1979)—“Barchi was licensed under New York law to train horses for harness racing.  One of his horses placed second in a race; was tested; and was found to have been given a stimulant.  Despite protestations of innocence, Barchi was suspended for fifteen days.  By state law, his only opportunity for a hearing would come at some unspecified time after suspension.  ‘It is conceded,’ wrote Justice White, ‘that, under New York law, Barchi’s license could have been suspended only upon a satisfactory showing that his horse had been drugged and that he was at least negligent in failing to prevent the drugging.  As a threshold matter, therefore, it is clear that Barchi had a property interest in his license sufficient to invoke the protection of the Due Process clause.’  In these circumstances, interim suspension without an evidentiary hearing was justified, but the state’s scheme was constitutionally infirm for failure to assure a prompt post-suspension hearing.”-753

b. Eidson v. Pierce, 745 F.2d 453 (7th Cir. 1984)—“There are fewer Section 8 housing units than there are applicants for them.  In these consolidated cases, landlords refused to rent to plaintiffs because of poor references from prior landlords, poor credit records, and the like.  Plaintiffs sued for, among other things, the right to a procedure in which they could establish their eligibility for Section 8 housing.  Held: plaintiffs had no protected property interest. According to the court, ‘a legitimate claim of entitlement is created only when the statutes or regulations in question establish a framework of factual conditions delimiting entitlements which are capable of being explored at a due process hearing. . . . The law does not tell the owner how to decide who is more likely to be a responsible tenant, and the law does not question the owner’s decision so long as it does not involve invidious discrimination.  Although . . . the statute and HUD’s administrative guidelines provide some standards of eligibility, reliance on these alone does not take into account an owner’s discretion and therefore can hardly furnish an adequate framework for due process hearings to distinguish ‘worthy’ from ‘unworthy’ applicants.’”-753

c. Ressler v. Pierce, 692 F.2d 1212 (9th Cir. 1982)—“Same program; same problem; held: rejected applicants for subsidized housing under the Section 8 program are entitled to notice and an informal hearing to be conducted by a HUD employee.  Section 8 was intended to benefit a definable class of persons, and landlords exercise only a limited discretion in choosing from among that class; these restrictions give applicants a sufficient property interest under the Roth test to entitle them to due process protection.”-753

d. San Bernardino Physicians’ Services Medical Group, Inc. v. County of San Bernardino, 825 F.2d 1404 (9th Cir. 1987)—“’The farther the purely contractual claim is from an interest as central to the individual as employment, the more difficult it is to extend it constitutional protection without subsuming the entire state law of public contracts.  We find nothing in Physician’s group’s contract that confers an interest equal to those contractual interests that have been afforded constitutional protection in the past, or that ought to be afforded it now.’”-754

e. Chernin v. Lyng, 874 F.2d 501 (8th Cir. 1989)—“’While an employee like Chernin may not have any claim to continued employment enforceable against his employer, he does have a right enforceable in law against third parties who unlawfully interfere with the employment relation.’”-754

f. FDIC v. Henderson, 940 F.2d 465 (9th Cir. 1991)—“Public bank examiner causes bank’s directors to fire its president.  Since by contract Bank had to give 90 days’ notice to fire without cause, there was a property interest to the extent of 90 days’ employment.  But if President’s contract had been at-will, there would have been no protected interest.”-754

g. “On February 15, 1988, Steven Brotherton was found ‘pulseless’ in an automobile and was taken to Bethesda North Hospital in Cincinnati, Ohio.  He was pronounced dead on arrival.”  Brotherton’s wife declined to permit the making of an anatomical gift.  After the autopsy, the coroner removed Steven’s corneas for use as anatomical gifts.  An Ohio statute permitted the coroner to remove corneas without consent, if he has no knowledge of an objection.  The sister filed suit for violation of due process.  It was held, in Brotherton v. Cleveland, that “Deborah Brotherton’s right under Ohio law to control the disposal of her husband’s body constituted a ‘legitimate claim of entitlement’ sufficient to activate the due process clause; the policy of the county coroner’s office intentionally to remain ignorant of the wishes of next-of-kin violated her right to some sort of predeprivation process.”-755

h. In Waters v. Churchill, “Justice O’Connor’s lead opinion for four members of the Court found that the first amendment can have procedural implications for governmental employers and employees.  The case concerned the discharge of a nurse working for a public hospital.  Her employment was ‘at-will.’  She was discharged for speaking about the hospital in ways arguably protected by the first amendment, and there was a substantial factual disagreement as to what she actually said.  Held: the hospital could lawfully discharge her for what she said, if what it believed she had said was not protected by the first amendment (that is, something not of public concern or whose public value was outweighed by its disruptive potential) and if the hospital’s belief that she had said such a thing was based on ‘the facts as the employer reasonably found them to be.’”-756

(i) “But she refused to formulate a general rule: ‘all we say today is that the propriety of a proposed procedure must turn on the particular context in which the question arises—on the cost of the procedure and the relative magnitude and constitutional significance of the risks it would decrease and increase.’”-756

Mathews v. Eldridge—S. Ct. 1976

Issue: Whether “the Due Process Clause of the Fifth Amendment requires that prior to the termination of Social Security disability benefit payments the recipient be afforded an opportunity for an evidentiary hearing”?-NO-766
Holding: “We conclude that an evidentiary hearing is not required prior to the termination of disability benefits and that the present administrative procedures fully comport with due process.”-774
Rule: “All that is necessary is that the procedures be tailored, in light of the decision to be made, to ‘the capacities and circumstances of those who are to be heard,’ [Goldberg], to insure that they are given a meaningful opportunity to present their case.”-1063      

“our prior decisions indicate that identification of the specific dictates of due process generally requires consideration of three distinct factors: First, the private interest that will be affected by the official action; second, the risk of an erroneous deprivation of such interest through the procedures used, and the probable value, if any, of additional or substitute procedural safeguards; and finally, the Government’s interest, including the function involved and the fiscal and administrative burdens that the additional or substitute procedural requirement would entail.”-1060

2. Notes

a. “Justice Powell’s opinion twice cites a then-recent and now famous article by Court of Appeals Judge Henry J. Friendly, “Some Kind of Hearing.”-775

(i) In the article, Judge Friendly “focused on the question: ‘If a Hearing, What Kind of Hearing.’ . . . [He thought that ‘the more elaborate specification of the relevant factors may help to produce more principled and predictable decisions.’  He then endeavored to ‘compile one list enumerating factors that have been considered to be elements of a fair hearing, roughly in order of priority, and another that arrays various types of government action that have been urged to call for a hearing, starting with the most serious.’ . . . Judge Friendly closed his article with the thought that ‘in the mass justice area’ the Supreme Court had too easily accepted the idea that the adversary model was the only model, and had encouraged the lower courts to follow suit by ‘pulling practically all the procedural stops in Goldberg’ when in fact all that was there needed was an opportunity for oral presentation and some testing of the credibility of ‘tipsters.’”-776

b. “Mathews suggests that courts should look at specific pieces of procedure as they would apply across the generality of cases that are likely to arise in a particular administrative regime.”-777

c. Schweiker v. McClure, 456 U.S. 188 (1982)—Title 18 of the Social Security Act, known as the Medicare Program, is administered by the Secretary of Health and Human Services.  Part B of the Act provides “supplementary medical insurance benefits for the aged and disabled.”  Congress authorized the Secretary to contract with private insurance carriers to administer the payment of qualifying Part B claims in order to promote efficiency.  The private carriers made the initial determination of whether the applicant was entitled to compensation.  If they disallowed a claim, the applicant was entitled to review, and if still dissatisfied, was entitled to an oral hearing.  However, the oral hearing was presided over by a hearing officer selected by the private carrier.  The district court held that because of potential bias, this procedure was insufficient to satisfy due process.  “’The question,’ said the Supreme Court, ‘is whether Congress, consistently with the requirements of due process, may provide that hearings on disputed claims for certain Medicare payments be held by private insurance carriers, without a further right of appeal.’  The answer was: Congress may. . . . The hearing officers might be connected to the insurance carriers, but ‘in the absence of proof of financial interest on the part of the carriers, there is no basis for assuming a derivative bias among their hearing officers.’”-778

d. “Now, what about claims against Medicare for under $100, for which only a written, internal review by the insurance carriers was provided?”-778

(i) In Gray Panthers v. Schweiker, “the [D.C. Circuit] concluded that, while the statute did not provide for an oral hearing for such claimants, the Constitution required one: . . . ‘We are convinced that simplified, streamlined, informal oral procedures are available which would be responsive to the concerns of Congress for efficiency and low cost yet which would provide claimants with the right to participate in decisions affecting their interests in cases where such participation is critical.’”-779

e. “[T]he Mathews v. Eldridge test has been used, and continues to be used, as the governing due process standard for many cases arising from other than administrative proceedings.”-782

f. “Recently, however, the Supreme Court held that Mathews was not the proper precedent to use for determining the constitutionality of state procedural rules which are part of the criminal trial process.”-782

(i) The “Court [in Medina v. California] held that instead of balancing, in criminal trial situations the courts should ask whether ‘some principle of justice so rooted in the traditions and conscience of our people as to be ranked as fundamental’ has been offended.  ‘Because the States have considerable expertise in matters of criminal procedure and the criminal process is grounded in centuries of common law tradition, it is appropriate to exercise substantial deference to legislative judgments in this area.’”

g. “In Board of Curators of the University of Missouri v. Horowitz, . . . the plaintiff was dismissed from medical school in her last year for failure to perform adequately in her clinical rotations.”-782

(i) The Supreme Court said that “we decline to ignore the historic judgment of educators and thereby formalize the academic dismissal process by requiring a hearing.”-783

Cleveland Board of Education v. Loudermill—S. Ct. 1985

Issue: What pretermination process is required before discharging a public employee who can be discharged only for cause?
Holding: “Here, the pretermination hearing need not definitively resolve the propriety of the discharge.  It should be an initial check against mistaken decisions—essentially, a determination of whether there are reasonable grounds to believe that the charges against the employee are true and support the proposed action.”-803

“We conclude that all the process that is due is provided by a pretermination opportunity to respond, coupled with post-termination administrative procedures as provided by the Ohio statute.”-803
Rule: “Property interests are not created by the Constitution, ‘they are created and their dimensions defined by existing rules or understandings that stem from an independent source such as state law.”-800

“’Property’ cannot be defined by the procedures provided for its deprivation any more than can life or liberty.  The right to due process ‘is conferred, not by legislative grace, but by constitutional guarantee.  While the legislature may elect not to confer a property interest in [public] employment, it may not constitutionally authorize the deprivation of such an interest, once conferred, without appropriate procedural safeguards.”-801
“An essential principle of due process is that a deprivation of life, liberty, or property ‘be preceded by notice and opportunity for hearing appropriate to the nature of the case.’ . . . We have described ‘the root requirement’ of the Due Process Clause as being ‘that an individual be given an opportunity for a hearing before he is deprived of any significant property interest.’ . . . This principle requires ‘some kind of a hearing’ prior to the discharge of an employee who has a constitutionally protected property interest in his employment.”-801      

3. Notes

a. “Arnett differed from Loudermill in three respects.  First, Kennedy was a federal employee, and the statute in question was a federal statute.  For all that anybody writes in Loudermill, this point appears to be irrelevant.  Second, although the federal statute did not provide for an evidentiary hearing until after dismissal, it did give the employee 30 days notice of the reasons for his proposed discharge; a chance to respond, including a chance to submit affidavits in his favor; and an opportunity to appear personally before the official who had the authority to make the final decision. . . . Third, the most important ground for Kennedy’s dismissal was that he had slandered the very person authorized to conduct the pretermination proceeding.”-806

Brock v. Roadway Express, Inc.—S. Ct., 1987

Issue: Whether “the failure of § 405 to provide for an evidentiary hearing before temporary reinstatement deprives the employer of procedural due process under the Fifth Amendment”?  NO

Whether “the Secretary’s procedures implementing § 405 reliably protect against the risk of erroneous deprivation, even if only temporary, of an employer’s right to discharge an employee”? NO

Holding: “[W]e conclude that the employer is sufficiently protected by procedures that do not include an evidentiary hearing before the discharged employee is temporarily reinstated.  So long as the pre-reinstatement procedures establish a reliable ‘initial check against mistaken decisions,’ . . . and complete and expeditious review is available, then the preliminary reinstatement provision of § 405 fairly balances the competing interests of the Government, the employer, and the employee, and a prior evidentiary hearing is not otherwise constitutionally required.”-826

“We conclude that minimum due process for the employer in this context requires notice of the employee’s allegations, notice of the substance of the relevant supporting evidence, an opportunity to submit a written response, and an opportunity to meet with the investigator and present statements from rebuttal witnesses.  The presentation of the employer’s witnesses need not be formal, and cross-examination of the employee’s witnesses need not be afforded at this stage of the proceedings.”-826
“The District Court correctly held that the Secretary’s preliminary reinstatement order was unconstitutionally imposed in this case because Roadway was not informed of the relevant evidence supporting Hufstetler’s complaint and therefore was deprived of an opportunity to prepare a meaningful response.  The court erred, however, in holding § 405 unconstitutional to the extent as interpreted by the Secretary it does not provide the employer an evidentiary hearing, complete with the right to confront and cross-examine witnesses, before the employee’s temporary reinstatement can be ordered.”-828
Rule: “Determining the adequacy of predeprivation procedures requires consideration of the Government’s interest in imposing the temporary deprivation, the private interests of those affected by the deprivation, the risk of erroneous deprivations through the challenged procedures, and the probable value of additional or substitute procedural safeguards.”-825

“In light of the injurious effect a retaliatory discharge can have on an employee’s financial status and prospects for alternative interim employment, the employee’s substantial interest in retaining his job must be considered along with the employer’s interest in determining the constitutional adequacy of the § 405 procedures.”-826

“The constitutional requirement of a meaningful opportunity to respond before a temporary deprivation may take effect entails, at a minimum, the right to be informed not only of the nature of the charges but also of the substance of the relevant supporting evidence.”-826

“[A]s a general rule the employer’s interest is adequately protected without the right of confrontation and cross-examination.”-827

XIII. Agency as Decisionmaker—The Complications of Supervision

A. Introduction

1. There are several important distinctions between §§ 554 and 557 of the APA: “Both seek to restrain ‘ex parte’ contacts, but they state different rules; the ex part provisions of § 554(d)(1) apply to all parties (i.e., including ‘adversarial’ agency staff), but only reach communications about ‘a fact in issue’; § 557(d) forbids ex parte conversations only to persons ‘outside the agency,’ yet applies to all conversations ‘relevant to the merits of the proceeding.’  Further, § 554(d) and § 557(b) explicitly permit actively involved staff to work with agency decisionmakers in matters concerning initial licensing or rate-making, that would be forbidden in other on-the-record contexts.  Finally, § 554(d) does not apply at all to ‘members of the body comprising the agency’—that is, to its political head, than we might otherwise expect of an on-the-record proceeding, drawing on judicial analogies.”-979

B. The Obligations of Notice and Hearing

Morgan v. United States—S. Ct. 1936

Issue: Whether the district court erred in striking the allegations of the Ps’ complaint with respect to the Secretary of Agriculture’s failure to individually preside at their hearings where the Acting Secretary presided at the hearings, and on the basis of the Acting Secretary’s conclusions, the Secretary made his own conclusive findings? YES 

Rule: “When the Secretary acts within the authority conferred by the statute, his findings of fact are conclusive. . . . But, in determining whether in conducting an administrative proceeding of this sort the Secretary has complied with the statutory prerequisites, the recitals of his procedure cannot be regarded as conclusive.”-980

“[T]here must be a hearing in a substantial sense.  And to give the substance of a hearing, which is for the purpose of making determinations upon evidence, the officer who makes the determinations must consider and appraise the evidence which justifies them.”-982

“The one who decides must hear.”-982

Morgan v. United States II—S. Ct. 1938

Issue: Whether the district court erred in upholding the validity of the Secretary of Agriculture’s hearing, where the Acting Secretary presided at the hearings, and on the basis of the Acting Secretary’s conclusions, the Secretary made his own conclusive findings? YES 
Holding: The Ps were not afforded a reasonable opportunity to know the claims of the opposing party and to meet them because the trial examiner did not provide a tentative report from which the Ps could fashion arguments to address the Secretary’s claims.
Rule: “The right to a hearing embraces not only the right to present evidence but also a reasonable opportunity to know the claims of the opposing party and to meet them.  The right to submit argument implies that opportunity; otherwise the right may be but a barren one.  Those who are brought into contest with the Government in a quasi-judicial proceeding aimed at the control of their activities are entitled to be fairly advised of what the Government proposes and to be heard upon its proposals before it issues its final command.”-984

“Congress, in requiring a ‘full hearing,’ had regard to judicial standards – not in any technical sense but with respect to those fundamental requirements of fairness which are of the essence of due process in a proceeding of a judicial nature.”-984
“The requirements of fairness are not exhausted in the taking or consideration of evidence but extend to the concluding parts of the procedure as well as to the beginning and intermediate steps.”-985

2. Notes

a. “Together, the cases [of Morgan I and II] set a framework for analyzing high-level consideration of hearing records that remains influential to this day.”-986

b. Section 557(b) “of the APA . . . provides that after a required trial-type hearing, the presiding employee, who will usually be an ALJ, ‘shall initially decide the case unless the agency requires, either in specific cases or by general rule, the entire record to be certified to it for decision.’  Even in those cases . . . either the person who presided over the hearing or another fully qualified person must ‘first recommend a decision.’  Omission of an intermediate report of this character was sustained however, in an unusually protracted case that the Federal Communications Commission was pushing vigorously to conclusion.  Communications Satellite Corp. v. FCC.”-987

c. Daniel J. Gifford, Adjudication in Independent Administrative Tribunals: The Role of an Alternative Agency Structure—“In the alternative administrative structure . . . policy is developed through rulemaking, and the rulemaking organ does not participate in adjudication, except as a party.”-990

(i) “These agencies differ from the traditional regulatory agency because the agency head does not control the outcome of particular adjudications. . . . Agency decisionmaking structures of this alternative type can be found both in state and federal regulatory and benefit systems.”-990

(ii) “On the federal level, the administration of OSHA, the Federal Mine Safety and Health Act, the Social Security disability program, the Veterans Administration, and the adjudicatory role of the NTSB over the certificate suspension and revocation orders of the Secretary of Transportation are examples of similar nontraditional administrative structures.”-990

d. Daniel J. Gifford, The Morgan Case: A Retrospective View—“That approximately 11,000 pages of transcript and exhibits had to be evaluated suggests that the major decisional problem in the Morgan case was one of synthesizing vast amounts of material into an understandable form.  But the Court never really addressed itself to the process of synthesis and evaluation, except negatively.”-991

e. “Does prior exposure to particular facts controverted in on the record proceedings raise additional difficulties? . . . [I]n FTC v. Cement Institute, . . . the (rejected) claim was that the FTC’s exposure to contested facts in the course of policymaking precluded it from fairly passing on the same facts in an on the record adjudication.”-994

f. Ash Grove Cement Co. v. FTC—The 9th Circuit said: “Claims that an administrative agency is impermissibly biased because of its combination of investigative and adjudicative functions must overcome a presumption of honesty and integrity on the part of the decisionmaker. . . . [O]ne of the purposes of industry investigations is to provide the agency with increased expertise in administering the law by exposing it to the factual background of relevant industries against which to judge individual mergers and acquisitions. . . . Likewise, the fact that some of the Commissioners’ conclusions expressed in the Enforcement Policy were mirrored in the complaint does not prove prejudgment.”-994 

Withrow v. Larkin—S. Ct. 1975

Issue: Whether a state statute providing a medical examiners board with the authority both to investigate and adjudicate professional violations by medical doctors creates an unconstitutional risk of bias? NO 
Rule: “The contention that the combination of investigative and adjudicative functions necessarily creates an unconstitutional risk of bias in administrative adjudication . . . must overcome a presumption of honesty and integrity in those serving as adjudicators; and it must convince that, under a realistic appraisal of psychological tendencies and human weakness, conferring investigative and adjudicative powers on the same individuals poses such a risk of actual bias or prejudgment that the practice must be forbidden if the guarantee of due process is to be adequately implemented.”-996
3. Notes

a. “As a consumer protection agency, the FTC represents diffuse interests against quite focused ones; consequently, it may feel more than most the need to publicize its good work on behalf of its constituency in order to rally political support in Congress, where its well-organized targets may otherwise be able to wield significant power.”-999

b. Texaco, Inc. v. FTC—“Texaco strongly encouraged its franchised dealers to procure tires, batteries, and accessories (TBA) exclusively from a particular supplier, which then gave Texaco a commission on each sale made by Texaco dealers.  The FTC had for years been seeking to establish that such links between TBA suppliers and gasoline produces were illegal, because they tended to restrict competition in TBA products.  On the record proceedings against the various producers were in various states of completion when Chairman Dixon was invited to make a speech before the National Congress of Petroleum Retailers, Inc.  The fact of the proceedings was well known, and the Commission had issued final cease and desist orders against some producers, finding the practices illegal; proceedings remained open against other producers, including Texaco.  [Mr. Dixon gave a speech where he commented on Texaco’s apparently unfair practices].  The FTC subsequently found that Texaco . . .  had engaged in illegal conduct and issued a final order directing it to cease the promotion of Goodrich products.  To the Court of Appeals, reversing, ‘a disinterested reader of Chairman Dixon’s speech could hardly fail to conclude that he had in some measure decided that Texaco had violated the Act. . . . We conclude that Chairman Dixon’s participation in the hearing amounted in the circumstances to a denial of due process which invalidated the order under review.  His Denver speech, made before the matter was submitted to the Commission, but while it was before the examiner, plainly reveals that he had already concluded that Texaco and Goodrich were violating the Act, and that he would protect the petroleum retailers from such abuses.’”-1000

c. Kennecott Copper Corp. v. FTC—In this case, the FTC “sought to compel Kennecott to divest itself of Peabody Coal, a large coal company it had recently acquired.  The Commission had relied on a new theory in finding the merger unlawful; Kennecott was not a competitor in the coal industry, but the Commission concluded that it would have become one had it not bought Peabody outright.  The Tenth Circuit sustained this theory, and turned to a news interview Commissioner Mary Jones had given while the case was pending. . . . [The court noted that] [f]rom a reading of the statement in its entirety, it is clear that Commissioner Jones was discussing the complaint and was doing so in an effort to illustrate a point. . . . In other words, she is not shown to have prejudged the central issue of the case, namely, whether the effect of such acquisition may be substantially to lessen competition or to tend to create a monopoly. . . . We do not . . . perceive any evidence of prejudging or the appearance of it.’”-1001

d. United States v. Will—This case “arose when Congress in several consecutive years passed legislation suspending cost of living increases that would otherwise have taken effect for all federal employees, including judges.  Two of these suspensions became law before the beginning of the fiscal year to which they related, but two did not take effect until just after the fiscal year had begun.  The Supreme Court concluded that the first two statutes did not, but the second two did, constitute forbidden reductions in judicial compensation.  En route, it paused to consider the obvious and direct interest each of its members (and all other federal judges) had in the outcome: ‘The Rule of Necessity had its genesis at least five and a half centuries ago and has been consistently applied in this country in both state and federal courts. . . . [T]he Supreme Court of Kansas observed: ‘It is well established that actual disqualification of a member of a court of last resort will not excuse such member from performing his official duty if failure to do so would result in a denial of a litigant’s constitutional right to have a question, properly presented to such court, adjudicated.’”-1002

e. “In Gibson v. Berryhill, . . . the Supreme Court found that members of the Alabama State Board of Optometry, all independent optometrists, could not consistently with due process adjudicate charges of ‘unprofessional conduct’ brought against employed optometrists.  ‘Independent’ and ‘employed’ optometrists enjoyed roughly equal shares of the Alabama market for eyeglasses, but the independents controlled the regulatory board and its policies.  The protection they could thus provide for their trade gave them, the Court concluded, too substantial a pecuniary interest in the license revocation proceedings.”-1003

f. Berryhill can be important if for no other reason than to indicate that courts should analyze the realities of the occupational licensing situation.  If it is unworkable in this area to demand that all possibilities of bias be eliminated, then courts should recognize that bias might exist and adjust the procedural requirements and intensity of judicial review accordingly.”-1003

4. Obstacles to Integrity Arising From Contacts With Others

Professional Air Traffic Controllers Organization v. FLRA—D.C. Cir., 1982

Issue: Whether Member Applewhaite’s meeting with FLRA General Counsel Gordon unfairly advantaged the General Counsel in the prosecution of the case, or otherwise prejudiced any party? NO

Whether Transportation Secretary Lewis’ phone call to Members Frazier and Applewhaite unfairly influenced the Members’ decision? NO

Whether Member Applewhaite’s decision to accept Shanker’s dinner invitation was improper? NO

Whether “Member Applewhaite’s concerns rendered him incapable of reaching a fair decision on the merits of the case before him”? NO

Rule: “Three features of the prohibition on ex parte communications in agency adjudications are particularly relevant to the contacts here at issue.  First, by its terms, section 557(d) applies only to ex parte communications to or from an ‘interested person.’  Second, the Government in the Sunshine Act defines an ‘ex parte communication’ as ‘an oral or written communication not on the public record to which reasonable prior notice to all parties is not given, but . . . not including requests for status reports on any matter or proceeding. . . . Requests for status reports are thus allowed under the statute, even when directed to an agency decisionmaker rather than to another agency employee.  Third, and in direct contrast to status reports, section 557(d) explicitly prohibits communications ‘relevant to the merits of the proceeding.’  The congressional reports state that the phrase should ‘be construed broadly and . . . include more than the phrase ‘fact in issue’ currently used in section 554(d)(1) of the APA.”-1009

“A court must consider whether, as a result of improper ex parte communications, the agency’s decisionmaking process was irrevocably tainted so as to make the ultimate judgment of the agency unfair, either to an innocent party or to the public interest that the agency was obliged to protect.  In making this determination, a number of considerations may be relevant: the gravity of the ex parte communications; whether the contacts may have influenced the agency’s ultimate decision; whether the party making the improper contacts benefited from the agency’s ultimate decision; whether the contents of the communications where unknown to the opposing parties, who therefore had no opportunity to respond; and whether vacation of the agency’s decision and remand for new proceedings would serve a useful purpose. . . . Any such decision must of necessity be an exercise of equitable discretion.”-1010

“Section 557(d) contains two possible administrative remedies for improper ex parte communications.  The first is disclosure of the communication and its content.  The second requires the violating party to ‘show cause why his claim or interest in the proceeding should not be dismissed, denied, disregarded, or otherwise adversely affected on account of the violation.”-1009

“It is simply unacceptable behavior for any person directly to attempt to influence the decision of a judicial officer in a pending case outside the formal, public proceedings.”-1011

“Courts have long recognized ‘a presumption of honesty and integrity in those serving as adjudicators.’”-1012

AT&T Co.—FCC, 1976

Issue: Whether the Common Carrier Bureau is precluded from rendering a fair and objective decision in a rate case where Bureau staff acted as witnesses, cross-examined witnesses, and took positions on the issues in prior proceedings in the case? NO

Holding: “We have no reason to believe that the staff of the Bureau will not continue to provide ‘impartial’ as well as expert advice.”-1018

Rule: “The Commission and the courts have consistently held that a tariff proceeding, such as the one under consideration, is rulemaking and separation of the Bureau from the decisionmaking process is not required by the Communications Act, the APA, or the due process clause of the Constitution.”-1017

5. Notes

a. William F. Pederson, Jr., The Decline of Separation of Functions in Regulatory Agencies – “’Separation of functions’ requirements . . . forbid agency employees who worked on a matter in its early stages from advising or consulting with those who handle succeeding stages.  These barriers can hinder efficient agency operation and lower the quality of final administrative decisions.”-1020

(i) “Five independent characteristics of formal adjudication may contribute to a fair disposition of a particular case: (1) a decision based on a publicly defined and publicly accessible record, (2) a mechanism for confrontation between opposing points of view, (3) a mechanism for probing and, where possible, resolving differences on factual and other matters, (4) separation of functions requirements, and (5) an independent, judge like hearing officer.  The framers of the APA concluded that all five of these elements must be present in accusatory cases but only the first three in policy decisions.  They undermined their own work, however, by requiring the factual probing to take the form of a trial type hearing even in policy dominated cases.”-1020

b. Harvey J. Schulman, Separation of Functions in Formal Licensing Adjudications – “In its report, the President’s Commission on the Accident at Three Mile Island found that the NRC commissioners ‘have adopted unnecessarily stringent ex parte rules to preserve their adjudicative impartiality. . . . [T]he report of the Chief Counsel of the President’s Commission blamed the ex parte rules, in part, for the ‘strained communication system within NRC’ which interferes with the agency’s ability to protect public health and safety. . . . [T]he report suggests that if the NRC were willing to relax its ex parte rules, many of the agency’s problems would be better resolved. . . . The Rogovin Report called for the NRC ex parte rule to be ‘very significantly limited and applied more rationally.’”-1021

C. Pressure From External Government Actors

Sierra Club v. Costle—D.C. Cir., 1981

Issue: Whether oral communications between White House staff, including the President himself, and the EPA regarding a proposed rule after the comment period has ended, where such communications where not docketed, violate either the Clean Air Act or the Due Process Clause of the Fifth Amendment? NO

Whether oral communications between an influential Senator and the EPA regarding a proposed rule after the comment period has ended, where such communications where not docketed, violate either the Clean Air Act or the Due Process Clause of the Fifth Amendment? NO

Rule: “Where agency action resembles judicial action, where it involves formal rulemaking, adjudication, or quasi-adjudication among ‘conflicting private claims to a valuable privilege,’ [Sangamon Valley] the insulation of the decisionmaker from ex parte contacts is justified by basic notions of due process to the parties involved.  But where agency action involves informal rulemaking of a policymaking sort, the concept of ex parte contacts is of more questionable utility.”-1071

“Under the Clean Air Act procedures, however, ‘the promulgated rule may not be based (in part or whole) on any information or data which has not been placed in the docket.’  Thus EPA must justify its rulemaking solely on the basis of the record it compiles and makes public.”-1072

“We recognize, however, that there may be instances where the docketing of conversations between the President or his staff and other Executive Branch officers or rulemakers may be necessary to ensure due process.  This may be true, for example, where such conversations directly concern the outcome of adjudications or quasi-adjudicatory proceedings; there is no inherent executive power to control the rights of individuals in such settings.  Docketing may also be necessary in some circumstances where a statute like this one specifically requires that essential ‘information or data” upon which a rule is based be docketed.”-1074

“D.C. Federation . . . requires that two conditions be met before an administrative rulemaking may be overturned simply on the grounds of Congressional pressure.  First, the content of the pressure upon the Secretary is designed to force him to decide upon factors not made relevant by Congress in the applicable statute.”-1076

“Second, the Secretary’s determination must be affected by those extraneous considerations.”-1076

“We believe it entirely proper for Congressional representatives vigorously to represent the interests of their constituents before administrative agencies engaged in informal, general policy rulemaking, so long as individual Congressmen do not frustrate the intent of Congress as a whole as expressed in statute, nor undermine applicable rules of procedure.”-1076

6. Notes

a. Portland Audobon – “The decision in Costle that the contacts were not impermissible was based explicitly on the fact that the proceeding involved was informal rulemaking to which the APA restrictions on ex parte communications are not applicable.  In fact, while the Costle court recognized that political pressure from the President may not be inappropriate in informal rulemaking proceedings, it acknowledged that the contrary is true in formal adjudications.  Because Congress has decided that Committee determinations are formal adjudications, Costle supports, rather than contradicts, the conclusion that the President and his staff are subject to the APA’s ex parte communication ban.”

b. Hazardous Waste Treatment Council v. EPA – This case involved “a rulemaking in which . . . a congressional committee apparently succeeded in having its view of earlier legislation adopted.  The case concerned EPA rulemaking under a statute calling upon it to specify methods ‘which substantially diminish the toxicity of hazardous waste or substantially reduce the likelihood of migration of hazardous constituents from the waste so that short term and long term threats to human health and the environment are minimized.’  EPA had initially proposed a rule that would pay some attention to the degree of risk the materials were thought to present, as well as to the technology available to deal with the hazards.  Its final rule required adoption of the best demonstrated available technology (BDAT), even if the use of BDAT would produce more protection than would be required by relevant health screening standards. . . . One possible holding, rejected by the court, would have been that the statute required the common sense approach EPA had first proposed.  The court agreed, however, that the meaning EPA chose was available.  Nonetheless, ‘This explanation is inadequate.  It should go without saying that members of Congress have no power, once a statute has been passed, to alter its interpretation by post-hoc ‘explanations’ of what it means; there may be societies where ‘history’ belongs to those in power, but ours is not among them.”-1079

c. “In New York v. Reilly, . . . EPA had proposed rules to govern new incinerators of municipal waste under provisions of the Clean Air Act (CAA) requiring the use of the best demonstrated technology (BDT); among its proposals were a total ban on incinerating lead-acid vehicle batteries and a requirement that operators reduce the weight of waste incinerated by 25% through separating out recyclable or recoverable materials.”-1080

(i) “On December 4, 1990, EPA submitted a package of final rules to the OMB for review pursuant to Executive Order 12291.  OMB did not approve the sections of the proposed rules covering materials separation and battery burning.  EPA then appealed to the President’s Council on Competitiveness.  In a ‘fact sheet,’ the Council rejected the proposed rules on materials separation as being inconsistent with ‘several of the Administration’s regulatory principles,’ including their failure to ‘meet the benefit/cost requirements for regulatory policy laid out in Executive Order 12291. . . . EPA subsequently abandoned the materials separation and battery burning provisions when it promulgated its final rules. . . . Under the CAA, promulgated rules must be accompanied by ‘an explanation of the reasons for any major changes in the promulgated rule from the proposed rule.’  The Act also requires the court to sustain the administrator’s actions unless they are ‘arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.’”-1081

(ii) “Regarding the incineration rules, the court found adequate support for EPA’s decision, and then turned to the Council’s role.  ‘After reviewing the record, we conclude that EPA did exercise its expertise in this case.  The procedural history of the rules at issue demonstrates that the Council’s views were important in formulating EPA’s final policy decision regarding materials separation.  The fact that EPA reevaluated its conclusions in light of the Council’s advice, however, does not mean that EPA failed to exercise its own expertise in promulgating the final rules.’  EPA’s abandonment of its proposed rule prohibiting the incineration of batteries, in the court’s judgment, was not similarly supported by EPA’s reasoning; it remanded that aspect to EPA for further explanation.”-1081

7. Executive Order 12866

a. “Professors Pildes and Sunstein describe ‘four basic categories of criticism’ of the Reagan executive orders (12291 and 12498) on which E.O. 12866 drew: ‘(1) Some people said that the orders involved an unlawful and counterproductive transfer of authority from regulatory agencies to OMB [disregarding] the comparative expertise of the agencies; (2) Some people complained that the process of regulatory oversight was too secretive . . . [and] disguised a new system in which well-organized private groups – particularly regulated industries – were allowed to dictate national policy; (3) Some people complained that the reviewing process dwarfed OMB’s limited resources and resulted in excessive delay.  Because OMB was unable effectively to assess the wide range of regulations submitted to it, its principal function was to slow things down; (4) Some people complained . . . that cost benefit analysis was too partisan a standard to capture the full array of considerations properly invoked by regulatory agencies.  In practice and perhaps in principle, critics urged, the idea of cost benefit analysis was a device not for producing the right kind and amount of regulation, but for diminishing the role of regulation even when it was beneficial.’”-1082

b. “In Sierra Club, Judge Wald, echoing legal advice President Carter had already received, drew a line between materials passed by private parties through the White House to agencies (the ‘conduit’ function) and advice or views originating within government.  The latter did not have to be revealed. . . . Whether in recognition of the soundness of this position, or to defend itself in political controversies with congressional oversight committees, OIRA developed internal rules to limit communications to it from sources outside the executive branch and to assure that factual submissions (as distinct from policy advice) would be placed in the rulemaking record.”-1087

c. Environmental Defense Fund v. Thomas – “The EPA’s adoption of rules to regulate underground storage tanks for hazardous waste had been delayed well past a statutory deadline – in part, it transpired, because of the need to obtain OMB clearance under EO 12291.  On the basis of internal documents released under seal, Judge Thomas Flannery of the District Court found this delay substantially attributable to policy disagreements between OMB and EPA over what approach should be taken to this regulatory problem.  While accepting the timetable now proposed by the agency for completion of the rules, Judge Flannery addressed these words to the OMB: ‘Under EO 12291, if used improperly, OMB could withhold approval until the acceptance of certain content in the promulgation of any new EPA regulation, thereby encroaching upon the independence and expertise of EPA. . . . This is incompatible with the will of Congress and cannot be sustained as a valid exercise of the President’s Article II powers. . . . This court declares that OMB has no authority to use its regulatory review under EO 12291 to delay promulgation of EPA regulations arising from the 1984 Amendments of the RCRA beyond the date of a statutory deadline.”

XIV. Scope of Review of Administrative Action

A. Section 1: Framing the Discussion

1. What the APA Provides

a. Section 706 of the APA provides that the reviewing court shall: 

(1) compel agency action unlawfully withheld or unreasonably delayed; and

(2) hold unlawful and set aside agency action, findings, and conclusions found to be-

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law;

(B) contrary to constitutional right, power, privilege, or immunity; 

(C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory right;

(D) without observance of procedure required by law;

(E) unsupported by substantial evidence in a case subject to sections 556 and 557 of this title or otherwise reviewed on the record of an agency provided by statute; or

(F) unwarranted by the facts to the extent that the facts are subject to trial de novo by the reviewing court.

B. Section 2: Judicial Review of Agency Factual Determinations

Universal Camera Corp. v. NLRB—S. Ct. 1951

Issue: What is the standard of review for courts of appeals considering factual determinations of the NLRB in light of the APA and the Taft-Hartley Act?

Rule: “The substantiality of evidence must take into account whatever in the record fairly detracts from its weight.  This is clearly the significance of the requirement in both statutes that courts consider the whole record.”-525

“We conclude, therefore, that . . . reviewing courts must be influenced by a feeling that they are not to abdicate the conventional judicial function. . . . The Board’s findings are entitled to respect; but they must nonetheless be set aside when the record before a Court of Appeals clearly precludes the Board’s decision from being justified by a fair estimate of the worth of the testimony of witnesses or its informed judgment on matters within its special competence or both.”-526

“The ‘substantial evidence’ standard is not modified in any way when the Board and its examiner disagree.  We intend only to recognize that evidence supporting a conclusion may be less substantial when an impartial, experienced examiner who has observed the witnesses and lived with the case has drawn conclusions different from the Board’s than when he has reached the same conclusion.”-527

1. Notes

a. “[T]he Universal Camera Court . . . places significant weight on the apoliticality of the examiner’s place and function in the agency, a characteristic that lends to ‘impartiality’ to her judgments – that is, if you like, what her participation contributes.  It is the agency, on the other hand, that has responsibility for the development and implementation of policy in light of its experience and statutory powers; this agency responsibility may be reflected in policy-laden principles or presumptions it develops for understanding common fact patterns that arise in the course of its work.”-529

b. “Judge Frank explained the distinction on remand in Universal Camera in the following terms: ‘An examiner’s finding binds the Board only to the extent that it is a ‘testimonial inference,’ or ‘primary inference,’ i.e., an inference that a fact to which a witness orally testified is an actual fact because the witness so testified and because observation of the witness induces a belief in that testimony.  The Board, however, is not bound by the examiner’s ‘secondary inferences,’ or ‘derivative inferences,’ i.e., facts to which no witness orally testified but which the examiner inferred from facts orally testified by witnesses whom the examiner believed.”-529

c. “Penasquitos Village, Inc. v. NLRB . . . exemplifies both the distinction and its frequent difficulty.  At issue were several discharges from employment, and the question for the Board – a common and difficult one – was whether they reflected the employees’ misbehavior, or the employer’s antiunion animus.  A supervisor testified that he had observed the two discharged employees loafing on the job; one had a few months earlier been suspended for similar misconduct; after verifying that he had the authority to do so, he fired them; the employees presented evidence of their status as union organizers and alleged coercive interrogation.  At least one of the employees was shown to have testified untruthfully in important respects, and the ALJ resolved ‘clear cut questions of credibility’ in favor of the employer; the case was also marked, however, by circumstances (abrupt employment discipline, occurring very shortly after union organizing activity had come to light) that past Board decisions had identified as signs of anti-union animus.  Disagreeing with the ALJ’s assessment, the Board concluded that the discharges had been improper.”-530

(i) “For Judge Wallace for the majority, ‘even when the record contains independent, credited evidence supportive of the Board’s decision, a reviewing court will review more critically the Board’s findings of fact if they are contrary to the administrative law judge’s factual conclusions.”

(ii) “Deference is accorded the Board’s factual conclusions for a different reason – Board members are presumed to have broad experience and expertise in labor-management relations. . . . Further, it is the Board to which Congress has delegated administration of the Act.  The Board, therefore, is viewed as particularly capable of drawing inferences from the facts of a labor dispute.  Accordingly, it has been said that a Court of Appeals must abide by the Board’s derivative inferences, if drawn from not discredited testimony, unless those inferences are ‘irrational.’”-530

(iii) “Considering the record as a whole, we conclude that the Board’s conclusion that Penasquitos committed unlawful labor practices is not supported by substantial evidence and must, therefore, be set aside.”-530

NLRB v. Curtin Matheson Scientific, Inc.—S. Ct. 1990

Issue: Whether “the [NLRB] must, in determining whether an employer has presented sufficient objective evidence of a good faith doubt, presume that striker replacements oppose the union”? NO 

Holding: “[I]t was not irrational for the Board to reject the antiunion presumption and adopt a case by case approach in determining replacements’ union sentiments.”-535

“Even if replacements often do not support the union, then, it was not irrational for the Board to conclude that the probability of replacement opposition to the union is insufficient to justify an antiunion presumption.”-536

“We therefore find, in light of the considerable deference we accord Board rules, that the Board’s approach is consistent with the Act.”-537

Rule: “This Court . . . will uphold a Board rule as long as it is rational and consistent with the Act, even if we would have formulated a different rule had we sat on the Board, . . . and even if it represents a departure from the Board’s prior policy.”-534 (NLRB v. J. Weingarten, Inc.).

2. Notes

a. “Related to the court’s function in reviewing facts but distinct from it is the standard of proof by which the agency is to find facts initially.  ‘The function of a standard of proof . . . is to ‘instruct the factfinder concerning the degree of confidence our society thinks he should have in the correctness of factual conclusions for a particular type of adjudication.’ . . . The difference in standard of proof is most graphically illustrated in a criminal case where the offense must be proved beyond a reasonable doubt.  If the correct standard was imposed at trial, judicial review is generally limited to ascertaining whether the evidence relied upon by the trier of fact was of sufficient quality and substantiality to support the rationality of the judgment.  In other words, an appellate court in a criminal case ordinarily does not ask itself whether it believes that the evidence at trial established guilt beyond a reasonable doubt, but whether the judgment is supported by substantial evidence.’  Woodby v. INS [is] one of two leading cases on standard of proof, [and] involved deportation proceedings against a resident alien wife of an American soldier who, after she was deserted, engaged briefly in prostitution and claimed a defense of duress; the Government contended that the prostitution, deportable conduct, continued after any duress.  No statute defined the applicable burden of proof.  A divided Supreme Court required ‘clear, unequivocal and convincing evidence;’ the dissenters would have required only ‘reasonable, substantial and probative evidence.’”-541

b. The standard or proof required by the APA, § 556(d), is: “Except as otherwise provided by statute, the proponent of a rule or order has the burden of proof. . . . A sanction may not be imposed or rule or order issued except on consideration of the whole record or those parts thereof cited by a party and supported and in accordance with reliable, probative, and substantial evidence.’  In Steadman v. SEC, . . . the SEC had held (as it had since at least 1938) that the preponderance of the evidence standard of proof sufficed to establish violations of the antifraud and related securities law provisions, and so to support an order permanently barring the long time head of several investment companies from any association with any such companies.  Respondent argued that such severe sanctions required a clear and convincing standard.  The courts of appeals had been divided.  Seven Justices held that the ‘somewhat opaque’ language of § 556(d), in light of legislative history, adopted the traditional standard the SEC used.  Two dissenters argued that at common law, fraud had to be proved by clear and convincing evidence and there was no indication that Congress intended to change the standard of proof.”-542

Assoc. of Data Processing Service Orgs., Inc. v. Board of Gov. of the Fed. Res. Sys.—D.C. Cir. 1984

Issue: Whether factual determinations in both on the record adjudications and informal notice and comment rulemakings are to be reviewed under the substantial evidence standard set forth in the Bank Holding Company Act of 1956? YES

Rule: “We hold, therefore, that the § 1848 ‘substantial evidence’ requirement applicable to our review here demands a quantum of factual support no different from that demanded by the substantial evidence provision of the APA, which is in turn no different from that demanded by the arbitrary and capricious standard.”-546

3. Notes

a. “As then-Judge Scalia remarks, Congress has on a number of occasions seemed to signal the courts that it wishes more intensive review than it understands ‘arbitrary and capricious’ to suggest; it has done so by providing for ‘substantial evidence’ review of particular agency actions, such as OSHA’s notice and comment rulemaking, that would ordinarily be examined under the former standard.  Industrial Union Dept., AFL-CIO v. Hodgson, . . . was an early D.C. Circuit encounter with such a statutory requirement.  The court found the challenge daunting: ‘Congress – with no apparent awareness of anomaly – has explicitly combined an informal agency procedure with a standard of review traditionally conceived of as suited to formal adjudication or rulemaking.  The federal courts, hard pressed as they are by the flood of new tasks imposed upon them by Congress, surely have some claim to be spared additional burdens deriving from the illogic of legislative compromise. . . . The duty remains, in any event, to decide the case before us in accordance with our statutory mandate, however dimly the rationale, if any, underlying it can be perceived.”-547

4. Note on the Special Problem of Reviewing ‘Constitutional’ Or “Jurisdictional’ Facts

a. “In constitutional litigation unrelated to the administrative process, the Supreme Court has sometimes required that appellate review include an independent appraisal of the factual foundation of the decision below.  For example, in defamation suits by ‘public figures,’ the First Amendment permits liability only if the defendant acted with ‘actual malice.’  In Bose Corp. v. Consumers Union of U.S., Inc., . . . a 6-member majority held that this finding must be independently reviewable on appeal.”-549

b. In Ohio Valley Water Co. v. Ben Avon, “[a]n Ohio trial court determined that the Public Service Commission set unconstitutionally low water rates.  The Ohio Supreme Court, conducting what we would now consider substantial evidence review of the administrative ratemaking record, found the Commission’s decision adequately supported and chided the trial judge for substituting his judgment for that of the agency.  The Supreme Court, in turn, reversed the Ohio Supreme Court.”-550

c. “In Ng Fung Ho v. White, . . . individuals being detained as illegal aliens under an administrative deportation warrant petitioned for habeas corpus, arguing that they were in fact U.S. citizens.  Justice Brandeis’ opinion for the Court agreed that a citizen could not lawfully be deported, and held that due process requires independent judicial determination of what he labeled the ‘essential jurisdictional fact’ of citizenship.”-550

d. Crowell v. Benson “involved the Longshoremen’s and Harbor Workers’ Act, a federal workers’ compensation scheme covering certain maritime employment.  The Court upheld the use of a compensation commissioner to determine claims under the Act – thus sanctioning the general practice of administrative adjudication.  However, in a portion of the opinion we have not yet considered, the Court held that de novo review was required on certain issues that might be presented in a claim.”-551

e. “In St. Joseph Stock Yards Co. v. United States, . . . Chief Justice Hughes blandly asserted that: ‘The judicial duty to exercise an independent judgment does not require or justify disregard of the weight which may properly attach to findings upon hearing and evidence.  On the contrary, the judicial duty is performed in the light of the proceedings already had and may be greatly facilitated by the assembling and analysis of the facts in the course of the administrative determination.  Judicial judgment may be none the less appropriately independent because informed and aided by the sifting procedure of an expert . . . agency.’”

C. Review of Administrative Action Beyond the Facts

Citizens To Preserve Overton Park, Inc. v. Volpe—S. Ct. 1971

Issue: Whether the petitioners are entitled to any judicial review? YES

What is the standard of review required?

Holding: “We agree that formal findings were not required.  But we do not believe that in this case judicial review based solely on litigation affidavits was adequate.”-573

“Plainly, there is ‘law to apply’ and thus the exemption for action ‘committed to agency discretion’ is inapplicable.”-574

“Even though there is no de novo review in this case and the Secretary’s approval of the route . . . does not have ultimately to meet the substantial evidence test, the generally applicable standards of § 706 require the reviewing court to engage in a substantial inquiry.  Certainly, the Secretary’s decision is entitled to a presumption of regularity. . . . But that presumption is not to shield his action from a thorough, in depth review.”-575

“The court is first required to decide whether the Secretary acted within the scope of his authority. . . . Also involved in this initial inquiry is a determination of whether on the facts the Secretary’s decision can reasonably be said to be within that range. . . . And the reviewing court must be able to find that the Secretary could have reasonably believed that in this case there are no feasible alternatives or that alternatives do involve unique problems.”-576

“Section 706(2)(A) requires a finding that the actual choice made was not ‘arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.’  To make this finding the court must consider whether the decision was based on a consideration of the relevant factors and whether there has been a clear error of judgment.”-576

“The final inquiry is whether the Secretary’s action followed the necessary procedural requirements.”

“[T]he absence of formal findings does not necessarily require that the case be remanded to the Secretary.”-576

Rule: “Section 701 of the APA . . . provides that the action of ‘each authority of the Government of the United States,’ which includes the Department of Transportation, is subject to judicial review except where there is a statutory prohibition on review or where ‘agency action is committed to agency discretion by law.’”-573

“A ‘reviewing court shall hold unlawful and set aside agency action, findings, and conclusions found’ not to meet six separate standards.  In all cases agency action must be set aside if the action was ‘arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law’ or if the action failed to meet statutory, procedural, or constitutional requirements.”-574

“In certain narrow, specifically limited situations, the agency action is to be set aside if the action was not supported by ‘substantial evidence.’  And in other equally narrow circumstances the reviewing court is to engage in a de novo review of the action and set it aside if it was ‘unwarranted by the facts.’”-575

“Review under the substantial evidence test is authorized only when the agency action is taken pursuant to a rulemaking provision of the APA itself, . . . or when the agency action is based on a public adjudicatory hearing.”-575

“De novo review . . . is authorized by § 706(2)(F) in only two circumstances.  First, such de novo review is authorized when the action is adjudicatory in nature and the agency factfinding procedures are inadequate.  And, there may be independent judicial factfinding when issues that were not before the agency are raised in a proceeding to enforce non-adjudicatory agency action.”-575

1. Notes

a. “On remand [in Overton Park], the district court . . . held: (1) Secretary Volpe had never actually made the route or corridor determination which was required by Section 4 of the DOT Act, and (2) even if the Secretary had made such a determination, his determination was based on an incorrect view of the law.”-578

b. “The Secretary rendered his decision in January 1973.  He stated in part: ‘On the basis of the record before me and in the light of guidance provided by the Supreme Court, I find that an Interstate Highway as proposed by the State through Overton Park cannot be approved. . . . I cannot find that there are no prudent and feasible alternatives to the use of parkland nor that the broader environmental protection objectives of the NEPA and the Federal-Aid Highway Act have been met, nor that the existing proposal would comply with FHWA standards on noise.’”-578

c. “Justice Marshall’s treatment of the last sentence of § 706 of the APA – as ordinarily requiring the review even of informal agency action to focus on the ‘whole record’ before the agency, despite the fact that the action was informal precisely because no statute required the proceeding to be ‘on the record’ – has reverberated throughout administrative law ever since.”-578

d. In Camp v. Pitts, an application to organize a new national bank was denied by the Comptroller of the Currency; no hearing or findings were required, but a brief explanation was given by letter.  Ps filed suit for review.  The district court granted summary judgment for the Comptroller.  The court of appeals reversed because the Comptroller had inadequately and inarticulately answered the request.  In essence, the court required a hearing.  “The Supreme Court reversed per curiam, closing as follows: “[D]e novo review is appropriate only where there are inadequate factfinding procedures in an adjudicatory proceeding, or where judicial proceedings are brought to enforce certain administrative actions.  Neither situation applies here. . . . The appropriate standard for review was, accordingly, whether the Comptroller’s adjudication was arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.”-579

e. In San Luis Obispo Mothers for Peace v. NRC, “the NRC [after on the record hearings] had published an opinion approving operation of a controversial nuclear reactor in Southern California; on review, supported by statements from a dissenting Commissioner and the chair of a Congressional oversight committee, petitioners attempted to show irregularities in the Commission’s decisionmaking process.  They adduced a transcript that had been made of Commission discussions that were otherwise properly closed to the public under the federal Government in the Sunshine Act. . . . A majority of the D.C. Circuit held that ‘[t]he Supreme Court has declared that ‘where there are administrative findings that were made at the same time as the decision . . . there must be a strong showing of bad faith or improper behavior before such inquiry [into the mental processes of administrative decisionmakers] may be made.’ . . . Petitioners’ allegations, while serious, have not been documented with the requisite degree of specificity to warrant either supplementing the record or reviewing the transcripts in camera.  The ease with which charges of ‘bad faith’ could be leveled, combined with the inordinate burden of resolution of such claims would entail for courts, persuade us to decline petitioners’ invitation to review the transcripts and to supplement the record.’”-581

2. Vermont Yankee Notes

a. Greater Boston Television Corp. (D.C. Cir. 1970)—“[T]he agency has latitude not merely to find facts and make judgments, but also to select the policies deemed in the public interest.  The function of the court is to assure that the agency has given reasoned consideration to all the material facts and issues.  This calls for insistence that the agency articulate with reasonable clarity its reasons for decision, and identify the significance of the crucial facts, a course that tends to assure that the agency’s policies effectuate general standards, applied without unreasonable discrimination.  Its supervisory function calls on the court to intervene . . . if the court becomes aware, especially from a combination of danger signals, that the agency has not really taken a ‘hard look’ at the salient problems, and has not genuinely engaged in reasoned decisionmaking.  If the agency has not shirked this fundamental task, however, the court exercises restraint and affirms the agency’s action even though the court would on its own account have made different findings or adopted different standards. . . . The process thus combines judicial supervision with a salutary principle of judicial restraint, an awareness that agencies and courts together constitute a ‘partnership’ in furtherance of the public interest, and are ‘collaborative instrumentalities of justice.’”-585

b. Ethyl Corp. v. EPA—The Clean Air Act authorized the Administrator of EPA to promulgate regulations that ‘control or prohibit the manufacture, introduction into commerce, offering for sale, or sale of any fuel or fuel additive for use in a motor vehicle engine if any emission products of such fuel or fuel additive will endanger the public health or welfare.’  The Administrator determined that leaded gasolines presented a significant health risk, and therefore issued regulations requiring annual reductions in the lead content of leaded gasoline.  Various manufacturers petitioned for review.  A panel of the D.C. Circuit ordered the regulations set aside.  On petition for rehearing en banc, the court affirmed the EPA action, holding: “In promulgating the low-lead regulations under Section 211, EPA engaged in informal rulemaking.  As such, since the statute does not indicate otherwise, its procedures are conducted pursuant to APA § 553 and must be reviewed under § 706(2)(A)-(D).  Our review of the evidence is governed by § 706(2)(A), which requires us to strike ‘agency action, findings, and conclusions’ that we find to be ‘arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.’ . . . This standard of review is a highly deferential one.  It presumes agency action to be valid.  Moreover, it forbids the court’s substituting its judgment for that of the agency and requires affirmance if a rational basis exists for the agency’s decision. . . . [T]he reviewing court must assure itself that the agency decision was ‘based on a consideration of the relevant factors. . . .’  Moreover, it must engage in a ‘substantial inquiry’ into the facts, one that is ‘searching and careful.’”-586

Motor Vehicle Mans. Ass’n of the U.S., Inc. v. State Farm Mut. Auto. Ins. Co.—S. Ct. 1983

Issue: Whether “NHTSA acted arbitrarily and capriciously in revoking the requirement in Motor Vehicle Safety Standard 208 that new motor vehicles produced after September 1982 be equipped with passive restraints to protect the safety of the occupants of the vehicle in the event of a collision”? YES

Holding: “We believe that the rescission or modification of an occupant protection standard is subject to the same [arbitrary and capricious, an abuse of discretion, or otherwise not in accordance with law] test [applied to the promulgation of rules under the APA].”-594

“We hold only that given the judgment made in 1977 that airbags are an effective and cost-beneficial life-saving technology, the mandatory passive restraint rule may not be abandoned without any consideration whatsoever of an airbags-only requirement.”-597

“[W]e also find that the agency was too quick to dismiss the safety benefits of automatic seatbelts.”

Rule: “[A]n agency changing its course by rescinding a rule is obligated to supply a reasoned analysis for the change beyond that which may be required when an agency does not act in the first instance.”

“Nevertheless, the agency must examine the relevant data and articulate a satisfactory explanation for its action including a ‘rational connection between the facts found and the choice made.’ . . . Normally, an agency rule would be arbitrary and capricious if the agency has relied on factors which Congress has not intended it to consider, entirely failed to consider an important aspect of the problem, offered an explanation for its decision that runs counter to the evidence before the agency, or is so implausible that it could not be ascribed to a difference in view or the product of agency expertise.”-595

“We do not view as equivalent the presumption of constitutionality afforded legislation drafted by Congress and the presumption of regularity afforded an agency in fulfilling its statutory mandate.”

“We have frequently reiterated that an agency must cogently explain why it has exercised its discretion in a given manner, and we reaffirm this principle again today.”-597

“The agency must explain the evidence which is available, and must offer a ‘rational connection between the facts found and the choice made.’”-598

3. Notes

a. “A passive restraint requirement finally became effective in 1989. . . . Most auto makers chose to meet the passive restraint requirement with airbags, and in 1991 Congress made the airbags requirement effective in 1996.”-601

Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc.—S. Ct. 1984

Issue: Whether “EPA’s decision to allow States to treat all of the pollution-emitting devices within the same industrial grouping as though they were encased within a single ‘bubble’ is based on a reasonable construction of the statutory term ‘stationary source’”? YES

Holding: “Based on the examination of the legislation and its history which follows, we agree with the Court of Appeals that Congress did not have a specific intention on the applicability of the bubble concept in these cases, and conclude that the EPA’s use of that concept here is a reasonable policy choice for the agency to make.”-617

“Our review of the EPA’s varying interpretations of the word ‘source’ – both before and after the 1977 Amendments – convince us that the agency primarily responsible for administering this important legislation has consistently interpreted it flexibly – not in a sterile textual vacuum, but in the context of implementing policy decisions in a technical and complex arena.”-619

“We hold that the EPA’s definition of the term ‘source’ is a permissible construction of the statute which seeks to accommodate progress in reducing air pollution with economic growth.”-620

Rule: “When a court reviews an agency’s construction of the statute which it administers, it is confronted with two questions.  First, always, is the question whether Congress has directly spoken to the precise question at issue.  If the intent of Congress is clear, that is the end of the matter; for the court, as well as the agency, must give effect to the unambiguously expressed intent of Congress.  If, however, the court determines Congress has not directly addressed the precise question at issue, the court does not simply impose its own construction on the statute, as would be necessary in the absence of an administrative interpretation.  Rather, if the statute is silent or ambiguous with respect to the specific issue, the question for the court is whether the agency’s answer is based on a permissible construction of the statute.”-616

“If Congress has explicitly left a gap for the agency to fill, there is an express delegation of authority to the agency to elucidate a specific provision of the statute by regulation.  Such legislative regulations are given controlling weight unless they are arbitrary, capricious, or manifestly contrary to the statute.  Sometimes the legislative delegation to an agency on a particular question is implicit rather than explicit.  In such a case, a court may not substitute its own construction of a statutory provision for a reasonable interpretation made by the administrator of an agency.”-616

“If a court, employing traditional tools of statutory construction, ascertains that Congress had an intention on the precise question at issue, that intention is the law and must be given effect.”-616 n.2

“When a challenge to an agency construction of a statutory provision, fairly conceptualized, really centers on the wisdom of the agency’s policy, rather than whether it is a reasonable choice within a gap left open by Congress, the challenge must fail.”-620

4. Notes

a. “The Marshall papers indicate that the decision was reached without any significant debate over Justice Stevens’ draft opinion, which was initially circulated among the Justices on June 11, 1984.  On June 12, Justices Rehnquist and Marshall circulated notes indicating without explanation that they were recusing themselves from the case.  Justice O’Connor also recused herself because a family estate owned stock in one of the parties.”-621

b. INS v. Cardoza-Fonseca – This case “concerned two different Immigration Act provisions under which an otherwise deportable alien who claims likelihood of persecution if deported, can seek alternate forms of relief.  Under one, the alien had to show a ‘well-founded fear’ of persecution in his or her home country.  Under the second, it must be ‘more likely than not that the alien would be subject to persecution.’  The Act’s administrator, the Attorney General, construed the two standards as identical.  Six Justices rejected the AG’s interpretation.  Justice Stevens, author of Chevron, wrote for a majority of five and said that the case presented ‘a pure question of statutory construction for courts to decide.  Employing traditional tools of statutory construction,’ – and quoting Chevron – he went on: ‘we merely hold that [the two standards are not identical].’ . . . Justice Scalia . . . disagreed with Justice Stevens’ ‘controversial, and I believe erroneous, views’ on the meaning of Chevron.”-622

c. “In Sweet Home Chapter v. Babbitt, the court (D.C. Cir.), construing the Endangered Species Act, held that ‘the Service’s definition of ‘harm’ was neither clearly authorized by Congress nor a ‘reasonable interpretation’ of the statute, see Chevron U.S.A.’  A petition for rehearing was denied.”-623

XV. Aman and Mayton – Treatise

A. The Purposes of Judicial Review – An Overview

1. “Because of the particularized nature of questions of fact, . . . different questions arise in virtually every case.  For a court to retry every case that an agency has already tried at the administrative level would be economically and practically unworkable.  Courts, thus, generally defer to agency findings of fact, provided they are supported in formal adjudicative proceedings by substantial evidence in the record.”-436

2. “[S]pecialized knowledge gives agency decisionmakers a comparative advantage in making the kinds of particularized judgments required in finding facts.”-436

3. “In most cases, courts do not substitute their judgment for that of the agencies, but rather presume substantive agency results to be reasonable.”-437

4. “This presumption, however, does not prevent a court from looking closely at how an agency exercises its judgment and, specifically, the procedures an agency uses to exercise its power.  The purpose of this kind of judicial review is not substantive quality control.  It is, rather, to ensure that the agency has not abused its power in the process of making its decisions.”-437

B. The Standards and Scope of Judicial Review – the APA

1. “Section 706(2)(C) gives courts the power to focus on what agencies actually do and to set aside agency action found to be ‘in excess of statutory jurisdiction, authority, or limitations, or short of statutory right.’”-437

2. “The APA authorizes the Court to hold unlawful or set aside agency action found to be ‘contrary to constitutional right, power, privilege, or immunity.”-437

3. “Section 706 also provides for judicial review of how agencies exercise their power – that is, the processes that agencies use.”-437

4. “Agencies often make a variety of other discretionary judgments such as deciding the policies they will pursue in order to carry out their statutory goals.  Such policies are usually reviewable in court to determine why the agency exercised its powers the way it did.  Such policy decisions may be set aside only if they are found to be ‘arbitrary, capricious, an abuse of discretion or otherwise not in accordance with law.’”-438

5. “The APA provides that courts can set aside agency action in an adjudicatory case if it is premised on facts ‘unsupported by substantial evidence.’  In a narrow band of cases, section 706 also allows for de novo judicial review of facts.”-438

6. “If we are dealing with a statute that requires a hearing ‘on the record,’ the APA requires a formal adjudicatory hearing pursuant to sections 554, 556, and 557 before an order can be issued.  Judicial review of questions of fact in such on the record proceedings is pursuant to the ‘substantial evidence’ standard set forth in sections 706(2)(E).  Similarly, rules made ‘on the record,’ require formal rulemaking proceedings which are also governed by sections 556 and 557.  Proceedings not subject to sections 556 and 557 usually result in the application of the arbitrary and capricious standard of judicial review in section 706(2)(A).  Such proceedings include informal rulemaking proceedings under section 553 of the APA as well as various other informal agency actions that may be subject to judicial review.”-439

C. The Law-Fact Distinction

1. “[A]gencies are to have primary responsibility to make findings of fact. Courts are to have primary, if not sole, responsibility for certain kinds of questions of law.”-440

2. “In O’Leary v. Brown-Pacific-Maxon, . . . the Supreme Court reviewed a compensation award made pursuant to the Longshoremen’s and Harbor Workers’ Compensation Act.  The Court had to decide whether an employee’s drowning occurred in the course of his employment.  If so, his survivors were entitled to compensation under the Act.  The decedent was at a company recreation center which was located near a body of water clearly marked as off limits and dangerous to swimmers.  He drowned while attempting to rescue two other men who apparently had ventured beyond the zone of safety.  The Deputy Commissioner found as ‘fact’ that the drowning required compensation because the death ‘arose out of and in the course of employment.’  The Court of Appeals reversed, but the Supreme Court affirmed the agency, holding that whether the injury was received ‘in the course of employment’ was a question of ‘fact.’  The agency’s determination in this regard was supported by substantial evidence and thus was reasonable.”-441 

3. “The substantial evidence test as envisioned by the APA is most properly applied only to the first stage of the inquiry – the determination of the raw or basic facts in the case.”

4. “The de novo scope of review is most appropriately applied to the initial determination of whether the agency’s legal interpretation of ‘scope of employment’ is in accord with the relevant statute involved.  Application of a properly conceived legal standard to a set of agreed upon facts supported by evidence in the record should evoke a form of reasonableness review by the courts that usually results in deference to the agency’s judgment.”-442

5. Saginaw Broadcasting v. FCC—“The Saginaw case distinguished between ‘basic facts’ and ‘ultimate facts’ in this way: ‘The process [by which an agency reaches a decision] necessarily includes at lest four parts: (1) evidence must be taken and weighed, both as to its accuracy and credibility; (2) from attentive consideration of this evidence a determination of facts of a basic or underlying nature must be reached; (3) from these basic facts the ultimate facts, usually in the language of the statute are to be inferred, or not, as the case may be; (4) from the finding the decision will follow by the application of the statutory criterion.’  The Saginaw Court suggested that in an FCC permit proceeding the finding of ultimate fact is that the project will serve the ‘public interest, convenience, or necessity.’  ‘This ultimate fact, however, will be reached by inference from basic facts, such as, for example, the probable existence or nonexistence of electrical interference, in view of the number of other stations operating in the area, their power, wave length, and the like.’  The finding of ultimate facts involves the drawing of inferences in light of statutory requirements and thus, the process of law application for the resolution of what are, in reality, mixed questions of law and fact.  These kinds of decisions resulted in the application of essentially a reasonableness test to the agency’s decision.”-442

6. “The limitations of the law-fact distinction thus highlight three separate and distinct issues present in every instance of judicial review of agency action (or inaction).  First, what were the facts that gave rise to the request for agency action in the first place?  Second, given these facts, what legal authority governed the agency’s response to these facts?  What did the test of the relevant statutes actually say and what legal tests and standards did they set forth?  Given agreement on the facts involved and on the meaning of the statutes to be applied, did the agency then properly apply these legal standards to the facts of the case?  Judicial review of these three decisions takes place pursuant to different standards of judicial review that imply different degrees of judicial scrutiny.”

D. Judicial Review of Questions of Fact

1. “In Crowell v. Benson, the Supreme Court rejected the constitutional argument that Congress could not vest fact finding authority in an administrative agency without violating Article III of the Constitution.  It impliedly upheld such fact-finding authority subject to judicial review of the reasonableness of the findings.  Except for so called jurisdictional facts, the Court rejected any Article III requirement of de novo review.”

2. “In a few cases, Section 706(2)(F) allows a court to review the facts de novo, as if it were the finder of fact in the first instance.  In on the record adjudicatory and formal rulemaking proceedings, section 706(2)(E) provides for ‘substantial evidence’ review of agency fact finding.  If there is substantial evidence in the record, a court will affirm an agency’s findings of fact, even if it might not have made those same findings were it the initial decision maker.  By statute, the substantial evidence test sometimes applies to findings of fact made in the context of hybrid rulemaking proceedings.  In informal rulemaking proceedings conducted under section 553 of the APA, however, as well as other informal agency actions subject to judicial review but falling outside of the specific procedural provisions of the APA, the arbitrary and capricious standard of review applies.”-444

E. Judicial Review of Questions of Fact in On the Record Proceedings – The Substantial Evidence Standard of Review

1. “The leading case applying the substantial evidence standard to facts found in a formal adjudicatory agency proceeding is Universal Camera Corp. v. NLRB.”-444

2. “The Court in Universal Camera first determined that substantial evidence should be based on the whole record.”-445

3. “The Universal Camera Court also concluded that the APA substantial evidence standard was not, therefore, a new standard.”-445

4. “The Court also defined the relative roles of the Supreme Court and lower courts in cases of this sort, seeking to allocate primary responsibility for such decisions to the courts of appeals.  The Supreme Court would intervene only in what ought to be rare instances when the standard appears to have been misapprehended or grossly misapplied.”-445

F. Conflict Between Agency Factfinders

1. “The Court in Universal Camera held that, pursuant to section 557(c) of the APA, the findings of an administrative law judge must be taken into account as part of the whole record when a court considers whether substantial evidence supports the agency’s findings.”-450

2. “The courts of appeals favor the view that uncontradicted testimony may be disbelieved solely on the basis of the factfinder’s determination of credibility.  The Ninth Circuit [in White Glove Building Maintenance, Inc. v. Brennan] has specifically recognized this problem and held that the reasons for rejecting uncontradicted testimony on the grounds of credibility must be stated in the record.”-452

G. Judicial Review of Questions of Fact in Informal and Hybrid Rulemaking Proceedings

1. “The arbitrary and capricious standard of review, therefore, usually applies to the overall reasonableness of that policy [developed in rulemakings].  As we shall see when we discuss judicial review of agency rules, the arbitrary and capricious standard of review usually results in the judicial application of a relatively deferential rational basis test to the agency action under review.”-453

2. Industrial Union Dept., AFL-CIO v. Hodgson—“In that case, the Secretary of Labor set standards regulating the levels of asbestos dust in industrial work places, pursuant to the OSHA.  The union was not satisfied with these safety standards and it sought review.  The D.C. Circuit had to confront what it termed an ‘anomalous’ statute – one that required a substantial evidence standard for a policy making proceeding.  As the Court noted, one problem with this combination is that of how to develop a ‘record [adequate] to permit meaningful performance of the required review.’”-454

3. “In short, the court assumed that at least two categories of facts could exist in such a case: specific or adjudicative facts and policy or legislative facts.  The former were amenable to more formal procedures and to substantial evidence review.  Legislative facts, however, need not be subject to such additional procedures nor, arguably, to a substantial evidence standard of review.”-454

4. “Hybrid statutes thus raise an additional issue: Does review of policy making facts under the substantial evidence test differ from review under the arbitrary and capricious test of the APA?  Given the emergence of the hard look doctrine and the increasing demands by courts for reasoned decisionmaking on the part of the agency in rulemaking contexts, ‘some courts and scholars have theorized that the two standards have actually converged and now operate in the same fashion.’”-455

5. “[I]n Associated Industries v. U.S. Dept. of Labor, . . . the court reviewed an order by the Department of Labor, issued pursuant to the OSHA, setting the minimum number of bathrooms required in industrial plants.  The OSHA provision for judicial review stated: ‘The determinations of the Secretary shall be conclusive if supported by substantial evidence in the record considered as a whole.’ . . . The Court held that the substantial evidence test applies generally to policy decisions, not just ‘determinations’ made on the record. . . . Thus, the Court felt constrained to ‘determine and sustain the applicability of the substantial evidence test . . . at least in the context of informal rulemaking.’  The Court found that the application of either a substantial evidence or an arbitrary and capricious standard, however, would most likely produce the same result.”-456

6. “In Association of Data Processing Service Organizations, Inc. v. Board of Governors of the Fed. Reserve System, the court explicitly adopted the convergence theory in an opinion by Judge, now Justice Scalia.”-457

7. “Many of the hard look cases involve hybrid statutes, and the more demanding role that courts occasionally play is arguably based on a judicial perception that by use of such statutes, Congress intended closer judicial scrutiny of the rationales of agency policy decisions.”-458

XVI. Aman & Mayton 2

A. The Scope of Judicial Review of Informal Agency Policy Judgments: Citizens to Preserve Overton Park Inc. v. Volpe
1. “Citizens to Preserve Overton Park, Inc. v. Volpe . . . authorized judicial review of certain kinds of informal agency actions thought to have been immune from review.  In so doing, the Court in Overton Park has had substantial influence on the scope of judicial review in subsequent rulemaking cases, even though Overton Park itself involved judicial review of informal agency action.”-501

2. “The Overton Park decision can be viewed in three separate ways: (1) as a failure of the Secretary to follow clear congressional intent; (2) as a failure to meet the arbitrary and capricious standard of judicial review; and (3) as a failure to generate some form of record by which courts could adequately review the agency’s decision.”-502

3. “[O]ne might assume that a crucial difference between formal and informal proceedings is the existence of a record in formal proceedings.  Increasingly, however, courts have tended to review informal rulemakings on the basis of a record as well.  Most § 553 proceedings do generate a body of data that could be called a record, and against which the rationality of the agency’s decision can be tested.  Comments are filed and agency studies often are undertaken.  It is, however, precisely in such policy oriented proceedings that the expertise of the agency comes into play.”-504

4. “Overton Park’s strong language regarding the scope of judicial review has significantly altered the way in which courts review informal agency proceedings.  Quite apart from the question of whether informal rules must be based exclusively on a record, courts have become much more demanding when it comes to the clarity, persuasiveness and thoroughness of the agency’s statement of the ‘basis and purpose’ of the rule involved.”

B. The Hard Look Doctrine – Judicial Review of Agency Change

1. “The case in which the modern version of the hard look doctrine was first applied is Greater Boston Television Corp. v. FCC.  This case suggests a purely procedural trigger for the hard look approach, one which transcends the various substantive contexts that can also help trigger close judicial review.  When an agency changes its policy direction – i.e., when it produces a result that goes in a 180 degree opposite direction – the hard look doctrine often is invoked.  The underlying premise of the hard look doctrine is that the process of agency reasoning produces wise policies that further the agency’s statutory goals and, therefore, enhance its legitimacy.”-505

2. “Thus this form of the hard look doctrine assumes a kind of rationality and deliberative approach to administrative change that is measured by and pays close attention to stare decisis.”-505

3. “Greater Boston . . . involved an appeal of an FCC order that awarded a television operating license to Boston Broadcasters, Inc. after nearly sixteen years of administrative comparative licensing proceedings.  The court affirmed the FCC’s ruling on appeal only after elaborating what it called the need for the agency to take a ‘hard look’ at the issues.  In so doing, the court set forth both the circumstances under which a hard look test might be appropriate as well as the requirements of such an approach.  According to the court in Greater Boston, a hard look approach is required when certain danger signals become apparent.  Foremost among these danger signals is a perceived reversal in policy direction.”-506

4. “By ensuring that agencies publicly articulate their rationales, courts thereby encourage results worthy of judicial deference and public approval.”-506

5. “Quite apart from a hard look by agencies, and the partnership rationale advocated by Judge Leventhal, a closer or hard look by courts themselves may also result.  Courts have often taken a substantive hard look at agency policy decisions by challenging directly the agency’s own reasoning for issuing a rule, or by pointing to some specific alternative approaches or relevant factors that the agency perhaps should have taken or at least explained.”-508

6. “The leading Supreme Court case dealing with reasoned decisionmaking and the hard look approach [is] Motor Vehicle Mfrs. Ass’n v. State Farm Mutual Auto. Ins. Co.”

C. Motor Vehicle Manufacturers Assoc. v. State Farm Mutual

1. “Both the procedural and substantive strands of the hard look doctrine converged in Judge Mikva’s majority opinion for the D.C. Circuit.  Judge Mikva applied what he characterized as ‘thorough, probing, in depth review.’  Such review required the court to determine ‘whether the agency has engaged in reasoned decisionmaking, making actual judgments concerning the significance of the evidence in the record and supporting its decision with ‘reasoned analysis.’”-510

2. “In supporting this decision to take a hard look, Mikva first noted that the recision meant a ‘sharp change in policy’ and that this was, itself, a ‘danger signal.’”-510

D. Reasoned Decisionmaking – A Summary

1. “The hard look or reasoned decisionmaking approach taken by the majority in State Farm is very much alive in the lower courts.  Though seldom invoked in so many words, the judiciary’s demand for ‘reasoned decisionmaking’ is now a permanent part of the regulatory landscape.”-512

XVII. Aman & Mayton

A. Judicial Review of Questions of Law

1. “Section 706 of the APA provides a reviewing court with the authority to ‘decide all relevant questions of law, interpret constitutional and statutory provisions, and determine the meaning or applicability of the terms of an agency action.’  A court is thus authorized to ‘hold unlawful and set aside agency action’ that it finds to be unconstitutional, in excess of the agency’s statutory powers, made contrary to required procedures, an abuse of discretion, ‘or otherwise not in accordance with law.’”-462
2. “Some questions of law go to the jurisdiction of an agency to act.  Others involve the application of a statutory term to a set of facts.  Other questions may involve consideration of the constitutional effects of certain agency action, or an agency’s interpretation of ambiguous statutory terms.”-462
B. Questions of Law and Questions of Law Application

1. “Given agreement on the basic facts involved as well as the interpretation of the relevant law to be applied, courts generally defer to the result reached by the agency when it applies this law to the facts before it.”-463

2. “NLRB v. Hearst Publications, Inc. . . . is often cited to support a limited judicial role in dealing with certain kinds of questions of law, particularly law application.  Justice Rutledge, writing for the majority, stated: ‘[T]he Board’s determination that specified persons are ‘employees’ under this Act is to be accepted if it has ‘warrant in the record’ and a reasonable basis in law.’”-463
3. “Hearst arose from the refusal of four LA newspapers to bargain collectively with a union representing newsboys who distributed their papers from newsstands on the streets.  The newspapers argued that ‘newsboys’ were not employees within the meaning of the NLRA.  Though the union was properly certified, the newspapers refused to bargain with it.  The Board found that newsboys were employees and that the newspapers had, therefore, violated the NLRA.  It ordered them to cease and desist in these violations and to bargain collectively with the union upon request.  The newspapers appealed.  Though they were successful at the Circuit Court, the Supreme Court ultimately upheld the NLRB decision.”-464
4. “The principal question in the Supreme Court was whether the newsboys were ‘employees.’”-464
5. “With regard to the questions of law in this case, the Hearst Court engaged in a two-step analysis: (1) Did the agency devise the proper test to be applied to the facts of the case?  (2) Assuming the Board used the proper factors in deciding what an employee was for purposes of the NLRA, was its application of that term reasonable?  In the first step of its analysis, the court engaged in substantially de novo review.”-464
6. “Packard Motor Car Co. v. NLRB is traditionally considered at odds with Hearst and often is cited for the proposition that courts will take an independent approach to questions of law.  Though the facts of that case were somewhat similar to those in Hearst, the Court did not agree with the NRLB’s legal approach to this case.  Both the majority and the dissenters explicitly engaged in their own independent legal analysis and none cited Hearst on the scope of review question.”-465
7. “In Packard, like Hearst, the Board had to construe the statutory term ‘employee.’  It concluded that foremen were ‘employees’ according to the NLRA and thus were ‘a unit appropriate for the purposes of collective bargaining.’  The Supreme Court affirmed the Board’s decision in a manner consistent with the analysis of Hearst.  Though the Hearst court implicitly engaged in independent review, the Packard court did so explicitly.”-465
C. Independent Judicial Review of Questions of Law – Chevron U.S.A. v. NRDC
1. “In interpreting the law, an agency will, along with constitutional issues, have to take into account relevant statutory factors, weigh them appropriately and avoid relying on factors the law sought to exclude from consideration.  The interpretation of a statute whose text clearly sets forth those factors presents the kind of question of law that courts will usually always examine independently.  If the text of the statute is, in the court’s view, clear, and the agency’s interpretation is at odds with the court’s, the court will then freely disregard what it considers to be an erroneous agency view.”
2. “The farther removed one becomes from the text of a statute in determining the legality of agency action, the more likely a court will defer to an agency’s interpretation.”-467
3. “Not only do agencies tend to be more familiar with statutory issues presented in such contexts, they are more likely to be aware of the policy implications of choosing one interpretation rather than another.  When an agency makes this choice, not only does it use its expertise to do so, but its decision will lead to uniformity within the agency.  When different statutory interpretations are possible, different judicial interpretations in different circuits can present an agency with conflicting obligations.”-467
4. “Chevron, U.S.A. v. NRDC sets forth a deferential judicial approach to agency interpretations of law.”-467
D. Post Chevron

1. “In Young v. Community Nutrition Institute, . . . the majority found statutory ambiguity where the author of Chevron, Justice Stevens, found clarity.  Young involved a dispute over the proper interpretation of section 346 of the Federal Food, Drug and Cosmetic Act.  This section states that ‘the Secretary shall promulgate regulations limiting the quantity of any harmful, but unavoidable, added substance therein or thereon to such extent as he finds necessary for the protection of public health.’  Respondents argued that this section mandated the promulgation of tolerance levels for unavoidable, unsafe substances in food.  The contended that ‘shall promulgate’ categorically required the creation of tolerance levels for any food that met the threshold requirements of the statute.  The FDA, however, argued that the word ‘shall’ is modified by the phrase ‘to such extent as he finds necessary for the protection of public health.’  This makes the statute ambiguous, thereby requiring judicial deference to the agency’s decision in this case.”-471

2. “The majority found the statutory phrase ‘to the extent necessary’ to be ‘ambiguous.’”
3. “In Chemical Man. Ass’n. v. Natural Resources Defense Council, the Court took a broader approach than it did in Young in determining whether statutory ambiguity in fact existed.  This case involved a dispute over the proper interpretation of section 301(1) of the Clean Water Act, added by the 1977 amendments to that act.  This provision states that ‘the administrator may not modify any requirement of this section as it applies to any specific pollutant which is on the toxic pollutant list under section 1317(a)(1) of this title.’”-473
4. “The majority opinion upheld the agency’s interpretation, but in so doing, it engaged in what it considered to be a searching inquiry into legislative history and the purpose and structure of the statute.”-473
5. “By engaging in this broad search to determine Congressional intent, the Court approximates the approach taken in NLRB v. Hearst.”-473
6. “In short, even when there is agreement on the application of Chevron principles to the case at hand, there may be disagreement over what the text of the statute actually says and the extent to which the court can go beyond the text to determine whether it is or is not ambiguous.  The Supreme Court’s opinion in INS v. Cardoza-Fonseca suggests even more directly that in making such determinations, the Court may on occasion engage in the kind of independent judicial review that traditionally characterized its approach before Chevron.  That is to say, the Court may be willing to go beyond the four corners of the statutory text to determine whether a statute is clear or ambiguous.”-474
7. “Writing for the majority, Justice Stevens noted that ‘the question whether Congress intended the two standards to be identical is a pure question of statutory construction for the courts to decide.  Finding clear intent in this case, the court determined that Congress intended the two standards to be different.  More important, the Court implied that whenever such a ‘pure question of statutory construction’ is present, the Court must use ‘the traditional tools of statutory construction’ to divine an answer.”
8. “The Supreme Court applied a more sympathetic reading of Chevron in K Mart Corp. v. Cartier, Inc.  This case involved Custom Service regulations interpreting the Tariff Act of 1930.  Specifically it involved section 525 of the Act which prohibits the importation of ‘any merchandise of foreign manufacture’ bearing a trademark owned by an American individual or corporation, and registered at the Patent and Trademark Office.”-476
9. “The case hinged upon the meaning of ‘merchandise of foreign manufacture.’  The majority found that statutory phrase to be ambiguous.  Applying Chevron, it then held that the Custom Service’s interpretation was reasonable as to one exemption, but unreasonable as to the other.”-476
10. “In short, the court’s recent opinions have not been entirely clear on just how Chevron is to be interpreted.  Courts do, however, increasingly seem to limit their independent judicial analysis of the issues involved only to the statutory text.  In so doing, there often is considerable room for disagreement over what is clear and what is ambiguous.”-477
XVIII. Methods of Obtaining Judicial Review

A. Introduction

1. “[T]here is the complication of immunity: sovereign immunity when the government or one of its agencies is named as, or is judicially deemed to be, the defendant; official immunity when the suit is against the government official personally.  According to prevailing constitutional interpretation, neither federal nor state agencies may be sued in federal court without the consent of the sovereign (or, for state agencies, the abrogation of immunity by Congress).  In the case of the states, this immunity is expressly conferred by the 11th Amendment.”-1107

2. “In the case of the federal government, sovereign immunity has no explicit textual basis.  Indeed, Article III’s provision of jurisdiction over ‘controversies to which the United States shall be a Party’ might have been interpreted as rejecting the concept.  Nonetheless, the Supreme Court has long assumed, apparently as a matter of constitutional common law, that the federal government cannot be sued without its consent – even though the historical pedigree, justification, and appropriate scope of sovereign immunity continue to be vehemently disputed.  Official immunity is a judicially-created protection for government officials threatened with personal liability for alleged wrongdoing committed in the course of their duties.”-1107

3. “As a general rule, though, challenges to administrative action will implicate qualified, ‘good faith’ immunity.”-1107

B. Special Statutory Review

1. “Section 703 of the APA provides: ‘The form of proceeding for judicial review is the special statutory review proceeding relevant to the subject matter in a court specified by statute or, in the absence or inadequacy thereof, any applicable form of legal action.’  As this language suggests, organic statutes often contain provisions specifically authorizing judicial review of at least some of the actions in which the agency engages.  The presence of such a provision can greatly simplify the lawyer’s task, for it will normally be interpreted as (i) conferring jurisdiction, (ii) providing a cause of action, and (iii) waiving sovereign immunity, for claims within its scope.  In addition, the provision may (iv) establish venue, (v) set a statute of limitations, and/or (vi) provide standing to sue.”-1108

2. “[T]oday, the petition [for review of agency decisions] can be filed in any circuit court in which the petitioner resides or the cause of action arose.”-1108

3. “Special statutory reviews sited in the trial court is less common, but does occur.  An important example is the Social Security Act’s provision for review in the district court of benefit denials and terminations.”-1108

4. The D.C. Circuit hears about 30% of direct appellate review cases, and the 9th Circuit hears a similarly disproportionate number, because of immigration cases.-1108 n.2

5. “There are, however, situations in which special statutory review is (or at least is claimed to be) ‘absent or inadequate.’  Sometimes, the relevant organic statute does not mention judicial review at all . . . . In other instances, the statute does not refer to the particular type of agency behavior of which the plaintiff complains.”-1109

6. “An even more contemporary illustration are cases in which regulatory beneficiaries seek judicial remedies for agency inaction or unreasonable delay.  Finally, the special review proceeding may be arguably inadequate because the complaining party is unable or unwilling to comply with one of the statutory conditions, or seeks a type of remedy not provided by the statute.”-1109

7. “Even agencies broadly empowered to investigate and adjudicate alleged wrongdoing and impose sanctions may not be empowered to enforce those sanctions.  Unless the regulated entity voluntarily accepts the penalty imposed, an agency may have to petition the court for a decree enforcing its remedial order.”-1109

C. General Statutory Review: The APA

1. “In the absence or inadequacy of a special statutory review proceeding, ‘the form of proceeding for judicial review is . . . any applicable form of legal action, including actions for declaratory judgments or writs of prohibitory or mandatory injunction, or habeas corpus, in a court of competent jurisdiction.’ [§ 703].  The most commonly invoked ‘form of legal action’ in these circumstances is that created by the APA itself: ‘final agency action for which there is no other adequate remedy in a court [is] subject to judicial review, § 704, at the behest of ‘a person . . . adversely affected or aggrieved by agency action.’  §702.

2. 28 U.S.C. § 1331 confers “original jurisdiction ‘of all civil actions arising under the Constitution, laws, or treaties of the United States.’ . . . Absent a subject-specific venue direction, venue is proper in any district in which (1) the defendant resides; (2) ‘the cause of action arose, or any real property involved in the action is situated;’ or (3) if no real property is involved, the plaintiff resides.’”-1110

3. “[T]he D.C. Circuit has held that where an organic statute commits review of final agency action to the court of appeals, that court has exclusive jurisdiction over all suits seeking relief that ‘might affect’ its future statutory power of review.”-1111

4. “The APA also contains an important, though not comprehensive, resolution to the problem of sovereign immunity.  As amended in 1976, § 702 provides in pertinent part: ‘An action in a court of the United States seeking relief other than money damages and stating a claim that an agency or an officer or employee thereof acted or failed to act . . . shall not be dismissed nor relief therein be denied on the ground that it is against the United States or that the United States is an indispensable party.  The United States may be named as a defendant in any such action, and a judgment or decree may be entered against the United States: Provided, that any mandatory or injunctive decree shall specify the Federal officer or officers . . . personally responsible for compliance.’”-1111

5. “[T]he § 702 waiver does not extend to claims for ‘money damages.’”-1112

6. “In Bowen v. Massachusetts, . . . a closely-divided Court allowed Massachusetts to maintain an APA action challenging an HHS decision that had denied the state six million dollars in federal Medicaid reimbursements.  Justice Stevens’ opinion concluded that the suit was not an action for ‘money damages.’: . . . The fact that a judicial remedy may require one party to pay money to another is not a sufficient reason to characterize the relief as ‘money damages.’”-1112

7. In Hubbard v. Administrator, EPA, the D.C. Circuit “held that § 702 does not waive immunity for back pay claims.  Dismissing Bowen’s reference on this point as ‘one line of dicta,’ Judge Wald’s opinion reasoned that ‘waiver of sovereign immunity requires a clear statement of congressional intent’ and concluded that ‘the single reference in Bowen cannot shoulder the burden of demonstrating that the Court intended to mandate an about-face on the hornbook view of back pay as damages.’”

D. Nonstatutory Review

1. “Review under the APA, although a procedurally straightforward and broadly available supplement to special statutory review procedures, does not serve every need.  The governmental entity involved may not be within the purview of the APA.”-1113

2. “Alternatively, the behavior complained of may not be reachable under that statute.”

3. “Finally, the injured party may find the APA cause of action insufficient because she principally desires compensation rather than prospective relief.  In any of these circumstances, would be litigants must look to yet another category of procedural options known generally as ‘nonstatutory review.’”-1113

4. “The label given this category is somewhat misleading.  Some forms of ‘nonstatutory’ review do indeed exist apart from legislative specification; common law actions sounding in tort or contract, and actions for injunctive relief are among the most important examples.  Others, however, are completely the creature of statute (e.g., declaratory judgment actions), while still others are statutory codifications of remedies originating in the common law (e.g., habeas corpus, mandamus).  These types of proceedings are called nonstatutory to distinguish them from the ‘more specialized remedies created by Congress for the distinctive purpose of reviewing the actions of federal officers or agencies.’”-1114

5. Damages Actions

b. “Since 1988, federal employees have had complete statutory immunity for torts committed ‘while acting within the scope of [their] office or employment.’ . . . The exclusive remedy is against the federal government, on a respondeat superior theory, pursuant to the Federal Tort Claims Act – even though this statutory consent to liability has significant procedural restrictions and substantive gaps. . . . For claims ‘not sounding in tort’ – most importantly, contract claims – relief can be sought directly against the government pursuant to the Tucker Act.”-1115

c. “[D]amages actions against governmental officials personally have emerged as important in two particular areas:

(i) “First.  In the last 25 years, significant developments in constitutional law have allowed many victims of administrative action that violates due process, equal protection, or some other provision of the Constitution, to sue for such ‘constitutional torts.’  In the case of federal officials, a cause of action for damages will, in certain circumstances, be implied directly from the constitutional provision involved.  See Bivens v. Six Unknown Federal Narcotics Agents.”-1115

(ii) “In the case of state and local officials, the cause of action for damages for ‘constitutional torts’ is statutory [under 42 U.S.C. § 1983].”-1115

(iii) Section 1983 involves: “(i) Damages claims against state and local officials, in their individual capacity, are subject to the same official immunity defenses available to federal officials in Bivens actions; (ii) the statute can be used to seek damages against government entities below the level of the state itself; these entities (counties, municipalities, etc.) can assert no immunity defenses, but their liability for their employees’ actions is limited in a number of ways; (iii) States (and state agencies) cannot be sued under this statute.”-1116

(iv) “Second.  In a major development within the last 15 years (although one that applies only to state and local administrative officials), § 1983 has been interpreted as reaching violations of federal regulatory statutes.  See Maine v. Thiboutot. . . . In this role, §1983 functions as a way of judicially reviewing nonfederal officials’ compliance with federal statutory norms, analogous to APA § 702’s function for federal officials – with the significant addition of relief in the form of damages. . . . Not all federal statutes can be enforced through § 1983: the nature of the statutory duty involved and the existence and nature of other available enforcement mechanisms must be considered.  Moreover, damages claims must overcome the official immunity defense.”

6. The Prerogative Writs

a. “The other group of nonstatutory procedures historically important in judicial review of administrative action is the prerogative writs.”-1117

b. “In contemporary federal regulatory litigation, only habeas corpus and mandamus remain at all significant.  The former, which is used to challenge the legality of physical custody, functions in certain circumstances to obtain review of the detention of aliens and persons in the military, as well as in its more familiar role in the criminal justice process.”-1117

c. The writ of mandamus has been codified in 28 U.S.C. § 1361: “The district courts shall have original jurisdiction of any action in the nature of mandamus to compel an officer or employee of the United States or any agency thereof to perform the duty owed to the plaintiff.”-1118

d. “While seemingly a broad remedial tool against administrative wrongdoing, the usefulness of mandamus has been greatly limited by the doctrine that the writ will lie to compel performance of only ‘ministerial,’ and not ‘discretionary,’ duties.”-1118

e. “Most litigants can achieve all that mandamus would accomplish (and perhaps more), without risking the technicalities of the writ, through an action for declaratory and/or injunctive relief.”-1118

7. Injunctions and Declaratory Judgment Actions

a. “Since the beginning of this century, federal courts have recognized a cause of action for injunctive relief against administrative officials for violation of federal rights notwithstanding the absence of explicit statutory authorization.  With respect to declaratory relief, the cause of action is, of course, expressly provided by the Declaratory Judgment Act, 28 U.S.C. § 2201.”-1119

b. “Unlike actions for damages, suits seeking prospective equitable relief against administrative officials typically are not subject to immunity defenses.”-1119

c. “With respect to official immunity, the established view is that executive officials have no immunity from prospective injunctive or declaratory relief.”-1119

E. Interim Relief

1. “Virginia Petroleum Jobbers Ass’n v. FPC . . . contains a widely cited outline of factors typically considered on application for a stay: (1) Has the petitioner made a strong showing that it is likely to prevail on the merits of its appeal?; (2) Has the petitioner shown that without such relief, it will be irreparably injured?; (3) Would the issuance of a stay substantially harm other parties interested in the proceedings?; (4) Where lies the public interest?”-1120

XIX. Standing to Invoke Judicial Review

A. Overview: The Contemporary Doctrinal Framework

Allen v. Wright—S. Ct. 1984—O’Connor

Issue: Whether a federal court has standing over controversies involving claims for declaratory relief where the primary request is to have the government avoid the violation of law? NO

Whether a federal court has standing over controversies claiming stigmatic injury or denigration, suffered by all members of a particular racial group, as the result of government discrimination? NO
Holding: “The first [argument] fails . . . because it does not constitute judicially cognizable injury.  The second fails because the alleged injury is not fairly traceable to the assertedly unlawful conduct of the IRS.”-1125
“Respondents here have no standing to complain simply that their Government is violating the law.”

Rule: “Article III of the Constitution confines the federal courts to adjudicating actual ‘cases’ and ‘controversies.’”-1123

“[T]he ‘case or controversy’ requirement defines with respect to the Judicial Branch the idea of separation of powers on which the Federal Government is founded.”-1124

“In essence, the question of standing is whether the litigant is entitled to have the court decide the merits of the dispute or of particular issues.”-1124

“A plaintiff must allege personal injury fairly traceable to the defendant’s allegedly unlawful conduct and likely to be redressed by the requested relief.”-1124

“This Court has repeatedly held that an asserted right to have the Government act in accordance with law is not sufficient, standing alone, to confer jurisdiction on a federal court.”—1125

The injury of stigmatization “accords a basis for standing only to ‘those persons who are personally denied equal treatment’ by the challenged discriminatory conduct.”—93 

In general, the rule of standing requires that the injury alleged must be “’distinct and palpable,’” [and] not ‘abstract’ or ‘conjectural’ or ‘hypothetical.’  [The] injury must be ‘fairly’ traceable to the challenged action, and relief from the injury must be ‘likely’ to follow from a favorable decision.”

“Assertion of a right to a particular kind of Government conduct, which the Government has violated by acting differently, cannot alone satisfy the requirements of Art. III without draining those requirements of meaning.”-1126

“Our cases make clear . . . that such injury accords a basis for standing only to ‘those persons who are personally denied equal treatment’ by the challenged discriminatory conduct.”-1126

B. What Sort of Interests Count?

1. Injury in Fact

Association of Data Processing Service Organizations, Inc. v. Camp—S. Ct. 1970 Douglas, J.

Issue: Whether “the plaintiff [trade organization] alleges that the challenged action has caused him injury in fact, economic or otherwise”? YES
Holding: “There can be no doubt but that petitioners have satisfied this test.”-1136

“We do think . . . that § 4 arguably brings a competitor within the zone of interests protected by it.”

“We hold that petitioners have standing to sue and that the case should be remanded for a hearing on the merits.”-1137

Rule: “In terms of Article III limitations on federal court jurisdiction, the question of standing is related only to whether the dispute sought to be adjudicated will be presented in an adversary context and in a form historically viewed as capable of judicial resolution.”-1136

“The ‘legal interest’ test goes to the merits.  The question of standing is different.  It concerns, apart from the ‘case’ or ‘controversy’ test, the question whether the interest sought to be protected by the complainant is arguably within the zone of interests to be protected or regulated by the statute or constitutional guarantee in question.”-1136

“That interest, at times, may reflect ‘aesthetic, conservational, and recreational’ as well as economic values.”-1136

“We mention these noneconomic values to emphasize that standing may stem from them as well as from the economic injury on which petitioners rely.”-1137

Barlow v. Collins—S. Ct., Brennan, J., with whom White, J, joins, concurring

Concurrence: “The Court’s approach to standing, set out in Data Processing, has two steps: (1) the first step is to determine ‘whether the plaintiff alleges that the challenged action has caused him injury in fact;’ (2) if injury in fact is alleged, the relevant statute or constitutional provision is then examined to determine ‘whether the interest sought to be protected by the complainant is arguably within the zone of interests to be protected or regulated by the statute or constitutional guarantee in question.’”-1138

“My view is that the inquiry in the Court’s first step is the only one that need be made to determine standing.  By requiring a second, nonconstitutional step, the Court comes very close to perpetuating the discredited requirement that conditioned standing on a showing by the plaintiff that the challenged governmental action invaded one of his legally protected interests.”-1138
Sierra Club v. Morton—S. Ct. 1972

Issue: Whether “the Sierra Club has alleged facts that entitle it to obtain judicial review of the challenged action”? NO

“[W]hat must be alleged by persons who claim injury of a non-economic nature to interest that are widely shared”?

Holding: “As we conclude that the Court of Appeals was correct in its holding that the Sierra Club lacked standing to maintain this action, we do not reach any other questions presented in the petition, and we intimate no view on the merits of the complaint.”-1142

Rule: “[T]he ‘injury in fact’ test requires more than an injury to a cognizable interest.  It requires that the party seeking review be himself among the injured.”-1140

“Taken together, Sanders and Scripps-Howard thus established a dual proposition: the fact of economic injury is what gives a person standing to seek judicial review under the statute, but once review is properly invoked, that person may argue the public interest in support of his claim that the agency has failed to comply with its statutory mandate.”-1141

“But a mere ‘interest in a problem,’ no matter how longstanding the interest and no matter how qualified the organization is in evaluating the problem, is not sufficient by itself to render the organization ‘adversely affected’ or ‘aggrieved’ within the meaning of the APA.”-1141

b. Notes

(i) “In its narrowest (and least controversial) sense, ‘associational standing’ is merely the question of whether the group qua group can stand in for individual named members and assert their rights.  The current doctrinal formulation permits this when ‘(a) the organization’s members would otherwise have standing to sue in their own right; (b) the interests it seeks to protect are germane to the organization’s purpose; and (c) neither the claim asserted nor the relief requested requires the participation of individual members in the lawsuit.’  Hunt v. Washington State Apple Advertising Comm.”-1144

(ii) “The larger significance of associational standing involves the power that issue-oriented groups will have in the regulatory process.”-1144

(iii) “[I]n Office of Communication of the United States Church of Christ v. FCC, . . . the court reasoned that ‘such community organizations as civic associations, professional societies, unions, churches, and educational institutions or associations might well be helpful to the Commission’ in its task of allocating broadcasting licenses among competing applicants.’”

(iv) “In Scenic Hudson Preservation Conference v. FPC, . . . the court allowed an association of nonprofit conservationist organizations to challenge the grant of a license to construct a hydroelectric power plant at Storm King Mountain along the Hudson River.  The FPC had conceded that its decision must take account of ‘the project’s effect on the scenic, historical and recreational values of the area.’  The court concluded that the Conference had a demonstrable interest in these values.”-1145

(v) In United States v. SCRAP, “The Interstate Commerce Commission had refused to exercise its statutory power to suspend a proposed across the board increase in railroad freight charges.  Five law students taking a seminar formed an unincorporated association, Students Challenging Regulatory Agency Procedures, with the declared purpose of enhancing the quality of the environment.  They attacked the ICC’s decision on grounds that the new surcharge, by increasing the cost of shipping recyclable materials, would discourage the use of recyclable goods; therefore, they argued, the agency’s action had to be preceded by preparation of an Environmental Impact Statement under the National Environmental Policy Act.  Justice Steward wrote . . .: ‘The appellees respond that unlike the petitioner in Sierra Club, their pleadings sufficiently alleged that they were ‘adversely affected’ or ‘aggrieved’ within the meaning of APA § 702 and they point specifically to the allegations that their members used the forests, streams, mountains, and other resources in the Washington Metropolitan area for camping, hiking, fishing, and sightseeing, and that this use was disturbed by the adverse environmental impact caused by the nonuse of recyclable goods brought about by a rate increase on these commodities.  The District Court found these allegations sufficient to withstand a motion to dismiss.  We agree.”

Lujan v. Defenders of Wildlife—S. Ct. 1992

Issue: Whether “the public interest in proper administration of the laws (specifically, in agencies’ observance of a particular, statutorily prescribed procedure) can be converted into an individual right by a statute that denominates it as such, and that permits all citizens (or, for that matter, a subclass of citizens who suffer no distinctive concrete harm) to sue”? NO 

Holding: “We hold that respondents lack standing to bring this action and that the Court of Appeals erred in denying the summary judgment motion filed by the United States.”-1153

Rule: “The party invoking federal jurisdiction bears the burden of establishing these elements.”—112 

“[T]he ‘injury in fact’ test requires more than an injury to a cognizable interest.  It requires that the party seeking review be himself among the injured.”-1150

“Past exposure to illegal conduct does not in itself show a present case or controversy regarding injunctive relief . . . if unaccompanied by any continuing, present adverse effects.”-1150

The minimum requirements for standing include: “First, the plaintiff must have suffered an ‘injury in fact’ – an invasion of a legally-protected interest which is (a) concrete and particularized, and (b) ‘actual or imminent, not ‘conjectural’ or ‘hypothetical.’”  Second, there must be a causal connection between the injury and the conduct complained of – the injury has to be ‘fairly … traceable to the challenged action of the defendant, and not … the result [of] the independent action of some third party not before the court.’  Third, it must be ‘likely,’ as opposed to merely ‘speculative,’ that the injury will be ‘redressed by a favorable decision.’”—112 

“’[S]ome day’ intentions – without any description of concrete plans, or indeed even any specification of when the some day will be – do not support a finding of the ‘actual or imminent’ injury that our cases require.”—114

“We have consistently held that a plaintiff raising only a generally available grievance about government – claiming only harm to his and every citizen’s interest in proper application of the Constitution and laws, and seeking relief that no more directly and tangibly benefits him than it does the public at large – does not state an Article III case or controversy.”—116 

“Vindicating the public interest (including the public interest in government observance of the Constitution and laws) is the function of Congress and the Chief Executive.”-1153
c. Notes

(i) “Although older regulatory statutes rarely contain a ‘citizen suit’ provision like that of the Endangered Species Act, such provisions have become common in contemporary environmental legislation.”

(ii) “Justice Scalia argues that [the ESA] usurps presidential prerogatives under Article II by empowering individual citizens to ‘take care’ that the laws be faithfully executed.  Apparently, then, Lujan squarely rejects the ‘private attorney general’ theory proposed by the Second Circuit in Ickes to explain how regulatory standing can constitutionally extend beyond the traditional common law model.”-1160

Clarke v. Securities Industry Ass’n—S. Ct., 1987 (White, J.)

Issue: Whether the trial court erred in holding that the Securities Industry fell within the zone of interests of the McFadden Act, thereby validating the petitioners’ standing? NO

Holding: “There is sound reason to infer that Congress ‘intended petitioner’s class of plaintiffs to be relied upon to challenge agency disregard of the law.”-1169

Rule: “In cases where the plaintiff is not itself the subject of the contested regulatory action, the test denies a right of review if the plaintiff’s interests are so marginally related to or inconsistent with the purposes implicit in the statute that it cannot reasonably be assumed that Congress intended to permit the suit.  The test is not meant to be especially demanding; in particular, there need be no indication of congressional purpose to benefit the would-be plaintiff.”-1169

“[W]e are not limited to considering the statute under which respondents sued, but may consider any provision that helps us to understand Congress’ overall purposes in the National Bank Act.”-1169
Air Courier Conf. of Am. v. Am. Post. Work. Union, AFL-CIO—S. Ct., 1991 (Rehnquist, C.J.)

Issue: Whether “postal employees are within the ‘zone of interests’ of the Private Express Statutes”n

Whether “the adverse effects on the employment opportunities of postal workers resulting from the suspension is within the zone of interests encompassed by the PES”? NO

Holding: “We hold that they are not.”-1170

d. Notes

(i) INS v. Legalization Assistance Project—“Organizations that provide legal assistance to immigrants challenged, as violative of the statute and the Constitution, certain restrictive INS interpretations of the amnesty provisions of the Immigration Reform & Control Act.  The district court agreed and entered a multi-part injunction against the agency.  The Supreme Court then decided Reno v. Catholic Social Services . . . holding that an analogous challenge under a different amnesty program was not timely until the regulations at issue were actually applied in individual cases.  The government moved to vacate the injunction, citing Reno.  The district court concluded that the organizations here had ‘suffered a concrete and demonstrable injury’ because ‘the challenged regulations drained organizational resources and impaired their ability to assist and counsel nonimmigrants;’ hence this action was timely.  The government sought a stay pending appeal: ‘On the merits, IRCA was clearly meant to protect the interests of undocumented aliens, not the interests of organizations such as respondents.  Though such organizations did play a role in the IRCA scheme – during the amnesty period, they were so-called ‘qualified designated entities’ which were to ‘assist in the program of legalization provided under this section’ – there is no indication that IRCA was in any way addressed to their interests.  The fact that the INS regulation may affect the way an organization allocates its resources – or, for that matter, the way an employer who currently employs illegal aliens or a landlord who currently rents to illegal aliens allocates its resources – does not give standing to an entity which is not within the zone of interests the statute meant to protect.’”-1173

2. The Problem of Causation: The Requirements of Traceability and Redressability

Simon v. Eastern Kentucky Welfare Rights Organization—S. Ct., 1976 (Powell, J.)

Issue: Whether the plaintiff indigents have standing to challenge a Revenue Ruling issued by the IRS where their alleged injury is insufficient or absence of treatment by hospitals affected by the Ruling, and the only defendants are officials of the Department of the Treasury? NO

Holding: “We conclude that these plaintiffs lack standing to bring this suit.”-1174

Rule: “[T]he ‘case or controversy’ limitation of Art. III still requires that a federal court act only to redress injury that fairly can be traced to the challenged action of the defendant, and not injury that results from the independent action of some third party not before the court.”-1175

“[U]nadorned speculation will not suffice to invoke the federal judicial power.”-1176

“[I]ndirectness of injury, while not necessarily fatal to standing, ‘may make it substantially more difficult to meet the minimum requirement of Art. III: to establish that, in fact, the asserted injury was the consequence of the defendants’ actions, or that prospective relief will remove the harm.’”

a. Notes

(i) Frank H. Easterbrook, Foreword: The Court and the Economic System – “The court cannot know that any identified plaintiff will be better off if the law is enforced, but the law is about probabilities, not certainties.  A plaintiff need not show a sure gain from winning in order to prove that some probability of gain is better than none.”-1178

(ii) Duke Power Co. v. Carolina Environmental Study Group, Inc. – “two environmental organizations and several dozen individuals challenged the constitutionality of the Price-Anderson Act, which limits utility company liability for damages caused by a nuclear accident. . . . The plaintiffs argued that the limitations violate due process (by denying victims adequate compensation for injury) and equal protection (by forcing only those injured by accidents to bear the costs of nuclear power when society as a whole shares its benefits).  The defendants were the Nuclear Regulatory Commission and a power company that had received licenses to build nuclear facilities in the areas in which the individuals lived.  The district court found that the plaintiff’s suffered two categories of injuries from Duke’s plants: (1) ‘immediate’ effects that included the release into air and water of small quantities of radiation, an increase in temperatures of two lakes used for recreational purposes, threatened reduction of property values of neighboring properties, and a present fear of the future effects of both ‘normal’ radiation increases and abnormal releases resulting from accident; and (2) ‘potential’ effects that involved damages that could result from a core melt or other major accident.”-1179

(iii) “The case was appealed directly to the Supreme Court under a special jurisdictional provision.  Writing for the six-person majority, Chief Justice Burger rejected arguments that the plaintiffs lacked standing. . . . However, as the Chief Justice acknowledged, the ‘more difficult step’ was whether these injuries were traceable to the Price-Anderson Act and would be redressed by its invalidation.”-1179

(iv) Gene R. Nichol, Jr., Rethinking Standing – “In Regents of the University of California v. Bakke, . . . a substantial question arose concerning Alan Bakke’s ability to prove that he would have been admitted to medical school absent the contested affirmative action program.  The Court skirted the standing issue, however, by declaring that the university’s ‘decision not to permit Bakke to compete for all 100 places’ was the relevant injury.  That harm would, of course, be redressed by a favorable ruling.  If, however, the Warth plaintiffs could redress their injuries only by showing that they would actually obtain housing, and if the mother in Linda R.S. was required to show that she would actually receive support payments, Bakke should have been made to prove that he would have gotten into medical school.”-1181

(v) “Northeastern Florida Ch. Of Assoc. Gen. Contractors v. Jacksonville . . . permitted an association of contractors to challenge the city’s minority set-aside program.  The city challenged the organization’s standing because it could not prove that its members would have won the contracts in the absence of the set-aside provision.  The Court responded: ‘When the government erects a barrier that makes it more difficult for members of one group to obtain a benefit than it is for members of another group, a member of that former group seeking to challenge the barrier need not allege that he would have obtained the benefit but for the barrier in order to establish standing.’”

(vi) “In a portion of Lujan v. Defenders of Wildlife that garnered only a plurality, Justice Scalia argued that the plaintiffs’ alleged environmental injuries would not be redressed by a determination that the consultation requirement of the Endangered Species Act applied to overseas projects.  The particular agencies undertaking the projects were not parties to the case; the only defendant was the Secretary of the Interior, whose regulation had interpreted the statute not to apply to these projects.  Since the project agencies were not parties, they would not be ‘bound’ by the outcome. . . . In response to Justice Stevens’ protest that no agency would ignore an authoritative construction of the ESA by the Supreme Court, Justice Scalia wrote: ‘Since . . . standing is to be determined as of the commencement of suit; since at that point it would certainly not be known that the suit would reach this Court; and since it is not likely that an agency would feel compelled to accede to the legal view of a district court expressed in a case to which it was not a party; redressability clearly did not exist.’”-1183

(vii) Franklin v. Mass.—“Mass. challenged a methodology for counting overseas military personnel in the 1990 census that resulted in the state’s losing one seat in the House of Representatives.  Accepting the claim on the merits, the district court had issued an injunction not only against the Secretary of Commerce and the Clerk of the House but also against the President, whose statutory role is to prepare the statement that conclusively establishes the number of representatives to which each state is entitled.  The Supreme Court expressed concern about the court’s authority to issue an injunction against the President in such circumstances, but concluded that the issue need not be reached.”-1184

XX. Reviewability: Agency Actions Subject to Judicial Scrutiny 

A. Introduction

Abbott Labs. v. Gardner—S. Ct. 1967—Harlan

Issue: Whether “Congress by the Federal Food, Drug, and Cosmetic Act intended to forbid pre-enforcement review of this sort of regulation promulgated by the Commissioner”? NO
Holding: “[W]e are wholly unpersuaded that the statutory scheme in the food and drug area excludes this type of action.”-1187

Rule: “[I]n Rusk v. Cort, . . . the Court held that only upon a showing of ‘clear and convincing evidence’ of a contrary legislative intent should the courts restrict access to judicial review.”-1186

“[T]he ripeness doctrine[‘s] . . . basic rationale is to prevent the courts, through avoidance of premature adjudication, from entangling themselves in abstract disagreements over administrative policies, and also to protect the agencies from judicial interference until an administrative decision has been formalized and its effects felt in a concrete way by the challenging parties.  The problem is best seen in a twofold aspect, requiring us to evaluate both the fitness of the issues for judicial decision and the hardship to the parties of withholding court consideration.”-1187

“Where the legal issue presented is fit for judicial resolution, and where a regulation requires an immediate and significant change in the plaintiffs’ conduct of their affairs with serious penalties attached to noncompliance, access to the courts under the Administrative Procedure Act and the Declaratory Judgment Act must be permitted, absent a statutory bar or some other unusual circumstance.”-1188

3. “In Toilet Goods Ass’n, Inc. v. Gardner, . . . cosmetic manufacturers brought a pre-enforcement challenge to regulations requiring them to afford FDA employees access to the manufacturing processes and formulae involved in making color additives.  The regulations provided that, if such access were denied, the FDA Commissioner ‘may immediately suspend’ the manufacturer’s certificate to sell additives and ‘may continue such suspension until adequate corrective action has been taken.’  The Court, with only Justice Douglas dissenting, held that this challenge was not ripe: ‘These points which support the appropriateness of judicial resolution are, however, outweighed by other considerations.  The regulation serves notice only that the Commissioner may  under certain circumstances order inspection of certain facilities and data, and that further certification of additives may be refused to those who decline to permit a duly authorized inspection until they have complied in that regard. . . . We believe that judicial appraisal of these factors is likely to stand on a much surer footing in the context of a specific application of this regulation than could be the case in the framework of the generalized challenge made here. . . . This is not a situation in which primary conduct is affected – when contracts must be negotiated, ingredients tested or substituted, or special records compiled.  This regulation merely states that the Commissioner may authorize inspectors to examine certain processes or formulae; no advance action is required of cosmetics manufacturers. . . . Moreover, no irremediable adverse consequences flow from requiring a later challenge to this regulation by a manufacturer who refuses to allow this type of inspection.’”-1190

4. In Gardner v. Toilet Goods Ass’n, Inc., “the manufacturers challenged a rule that broadly interpreted the statutory phrase ‘color additives’ and narrowly interpreted a statutory exemption for ‘hair dyes,’ for purposes of pre-marketing clearance requirements.  The majority found this pre-enforcement challenge ripe under Abbott.  Justice Fortas dissented, in the following opinion that applied to Abbott as well: ‘I submit that a much stronger showing is necessary than the expense and trouble of compliance and risk of defiance. . . . Our refusal to respond to the vastly overdrawn cries of distress would reflect not only healthy skepticism, but our regard for a proper relationship between the courts on the one hand and Congress and the administrative agencies on the other.  It would represent a reasonable solicitude for the purposes and programs of the Congress.  And it would reflect appropriate modesty as to the competence of the courts.’”-1191

5. “As Abbott explains, the APA strongly favors review but does not universally guarantee it.  Section 701(a) provides that the sections governing judicial review (§§ 702-706) will apply ‘except to the extent that – (1) statutes preclude judicial review; or (2) agency action is committed to agency discretion by law.’”-1192

C. § 701(a)(1): ‘Statutes Preclude Judicial Review’

1. “First, there is a well-established understanding that statutes may implicitly preclude review.  Indeed, because implied § 701(a)(1) preclusion has seen the greatest Supreme Court activity in recent years, our consideration will begin here.  Second, once we turn to express preclusion, we will find that Congress has had a surprisingly hard time conveying the idea that judicial review is not to occur.”-1192

2. Implied Preclusion

a. Switchmen’s Union v. National Mediation Board—“The Switchmen’s Union, engaged in a representation battle with a rival union, had argued that yardmen in certain parts of the New York Central System should be permitted to vote for separate representatives.  The Board decided it had no authority to permit representation of a unit composed of fewer than all of the employees of a given craft.  Accordingly, it ordered a system-wide election, which Switchmen’s lost.  The Union went to court, arguing that the Board had misinterpreted its statutory power.  The Supreme Court held the Board’s decision unreviewable.”-1192

b. “Although much cited, Switchmen’s Union was more often distinguished than followed.”-1193

c. “Switchmen’s could be (and often was) contrasted with Leedom v. Kyne. . . . There, a group of professional employees sought review of an NLRB order certifying a bargaining unit that included both professional and nonprofessional workers.  Although the relevant statute prohibited the certification of mixed units ‘unless a majority of such professional employees vote for inclusion,’ the Board had refused to take such a vote.  The agency argued that the case was controlled by an earlier Supreme Court decision holding that Board orders in certification proceedings are not reviewable final orders; the Court disagreed: ‘Where, as here, Congress has given a ‘right’ to the professional employees it must be held that it intended that right to be enforced, and ‘the courts . . . encounter no difficulty in fulfilling its purpose.’”-1194

Block v. Community Nutrition Institute—S. Ct. 1984 (O’Connor, J.)

Issue: Whether consumers adversely affected by an administrative decision increasing the price of reconstituted milk have standing to challenge the decision in the absence of any discernible legislative intention permitting such consumer initiated lawsuits? NO

Holding: “[W]e think it clear that Congress intended that judicial review of market orders issued under the Act ordinarily be confined to suits brought by handlers in accordance with 7 U.S.C. § 608c(15).”

Rule: “Whether and to what extent a particular statute precludes judicial review is determined not only from its express language, but also from the structure of the statutory scheme, its objectives, its legislative history, and the nature of the administrative action involved.”-1195

“[T]he presumption favoring judicial review of administrative action may be overcome by inferences of intent drawn from the statutory scheme as a whole.”-1197

“[T]he Court has found the standard met, and the presumption favoring judicial review overcome, whenever the congressional intent to preclude judicial review is ‘fairly discernible in the statutory scheme.’ In the context of preclusion analysis, the ‘clear and convincing evidence’ standard is not a rigid evidentiary test but a useful reminder to courts that, where substantial doubt about the congressional intent exists, the general presumption favoring judicial review of administrative action is controlling.”

Bowen v. Michigan Academy of Family Physicians—S. Ct., 1986 (Stevens, J.)

Issue: Whether the Medicare Act precludes judicial review of agency action fixing the method by which Medicare benefit determinations are made? NO

Whether the incorporation by reference of section 405(h) of the Social Security Act precludes judicial review of agency action fixing the method by which Medicare benefit determinations are made? NO

Holding: “We conclude . . . that those maters which Congress did not leave to be determined in a ‘fair hearing’ conducted by the carrier – including challenges to the validity of the Secretary’s instructions and regulations – are not impliedly insulated from judicial review by § 1395ff.”-1201

“[M]atters which Congress did not delegate to private carriers, such as challenges to the validity of the Secretary’s instructions and regulations, are cognizable in courts of law.”-1202

Rule: “We begin with the strong presumption that Congress intends judicial review of administrative action.  From the beginning ‘our cases [have established] that judicial review of a final agency action by an aggrieved person will not be cut off unless there is persuasive reason to believe that such was the purpose of Congress.’”-1198

“Congress ordinarily intends that there be judicial review.”-1199

“[Abbott] reaffirmed that ‘only upon a showing of ‘clear and convincing evidence’ of a contrary legislative intent should the courts restrict access to judicial review.”-1199

“As a general matter, ‘the mere fact that some acts are made reviewable should not suffice to support an implication of exclusion as to others.  The right to review is too important to be excluded on such slender and indeterminate evidence of legislative intent.’”  Quoting Abbott.-1200
3. Notes

a. Lindahl v. Office of Personnel Management—“Under the Civil Service Retirement Act, OPM ‘shall determine questions of disability and dependency’ under the federal government’s disability retirement program.  ‘The decisions of the Office concerning these matters are final and conclusive and are not subject to review.’  The Navy told Lindahl, a security guard at a naval shipyard, that he was being retired on disability because acute and chronic bronchitis rendered him ‘unable to perform the full range of duties required of your position as a Police Officer.’  He did not contest this decision.  After he had been retired, OPM denied him a retirement annuity on grounds that he had failed to establish that his disability prevented him from doing his job.  He sought review, arguing that the burden of proof was improperly placed on him, and that the Navy improperly dismissed him before OPM had resolved his disability status.  Justice Brennan, for the Court, held that § 8347(c) precludes review of only OPM’s factual determinations regarding disability.  Review is available to determine whether ‘there has been a substantial departure from important procedural rights, a misconstruction of the governing legislation, or some like error ‘going to the heart of the administrative determination.’”-1204

b. McNary v. Haitian Refugee Center—“The Immigration Reform and Control Act of 1986 created an amnesty program for certain alien farmworkers.  Eligibility for this program is determined through a personal interview with each applicant.  The Haitian Refugee center and individuals denied amnesty filed a class action in the district court alleging that the application process was being conducted in an arbitrary manner in violation of due process.  The agency argued that the action was barred by § 210(e), which begins: ‘There shall be no administrative or judicial review of a determination respecting an application for adjustment of status . . . except in accordance with this subsection.’ And then goes on [to] provide for judicial review of status denials ‘only’ in the context of review (to be conducted by the court of appeals) of an exclusion or deportation order.  Justice Stevens, writing for the Court, rejected the agency’s argument.  Section 210(e)’s language prohibiting review ‘of a determination respecting an application’ refers to the process of direct review of individual denials of amnesty status, not to ‘general collateral challenges to unconstitutional practices and policies used by the agency in processing applications.’ . . . The opinion goes on to conclude that ‘as a practical matter’ the plaintiffs would be unable to obtain meaningful judicial review of their constitutional claims if they were remitted to the § 210(e) procedure.”-1204

c. The Veterans’ Benefit Cases—“The veterans’ benefit area has proved especially fertile ground for preclusion controversies.  Prior to 1970, the statutory language read: ‘The decisions of the Administrator of Veterans Affairs on any question of law or fact concerning a claim for benefits or payments under any law administered by the Veterans’ Administration shall be final and conclusive and no other official or any court of the United States shall have power or jurisdiction to review any such decision.’  Although this preclusion of review was generally respected, the D.C. Circuit had repeatedly held that, because the statute used the phrase ‘concerning a claim for benefits,’ it did not preclude review of agency action terminating benefits.”

d. Traynor v. Turnage—“Honorably discharged veterans are entitled to educational benefits under the G.I. Bill.  They must, however, use those benefits within 10 years of their discharge unless the time is extended because of a ‘physical or mental disability which was not the result of [their] own willful misconduct.’  The VA promulgated a rule that defined ‘primary’ alcoholism (i.e., alcoholism unrelated to an underlying psychiatric disorder) as ‘willful misconduct.’  Veterans denied extensions challenged the rule as violating § 504 of the Rehabilitation Act of 1973, which prohibits discrimination on the basis of handicap in federal programs.  The Second Circuit had held such claims precluded by § 211(a); the D.C. Circuit (with Judge Scalia dissenting) had held them reviewable.  In the portion of the majority opinion dealing with reviewability, Justice White wrote for all participating Justices.”-1207

e. Ronald M. Levin, Understanding Unreviewability in Administrative Law – “At the top of the scale, the presumption against preclusion of constitutional grievances against an agency is practically irrebuttable.  The Court also has proved less willing to find preclusion in cases involving administrative rules than in cases involving agency adjudication, and less willing to foreclose legal challenges than factual ones, especially where the legal issues are not within the administering agency’s expertise.  At the bottom of the hierarchy are issues of fact and application of law to fact, which the court allows to be precluded more readily than any others.”-1209

Heckler v. Chaney—S. Ct., 1985 (Rehnquist, J.)

Issue: Whether “a decision of an administrative agency to exercise its ‘discretion’ not to undertake certain enforcement actions is subject to judicial review under the Administrative Procedure Act”? NO, but, there is a rebuttable presumption at work.

Rule: “Section 701(a)(2) is a very narrow exception to the presumption in favor of judicial review.  The legislative history of the Administrative Procedure Act indicates that it is applicable in those rare instances where ‘statutes are drawn in such broad terms that in a given case there is no law to apply.’”-479-S. Rep. No. 752, 79th Cong., 1st Sess., 26 (1945).

“This Court has recognized on several occasions over many years that an agency’s decision not to prosecute or enforce, whether through civil or criminal process, is a decision generally committed to an agency’s absolute discretion.”-479

“[A]n agency’s decision not to take enforcement action should be presumed immune from judicial review under § 701(a)(2).”-480

“[T]he decision is only presumptively unreviewable; the presumption may be rebutted where the substantive statutes has provided guidelines for the agency to follow in exercising its enforcement powers.”-480

4. Notes

d. “Dunlop v. Bachowski . . . had been read as a significant, if somewhat enigmatic, move in the direction of bringing agency enforcement discretion within the purview of judicial oversight.”-483

e. The Court of Appeals in Bachowski v. Brennan stated: “[P]erhaps the most convincing reason for the unreviewability of prosecutorial discrimination is that a prosecutor ‘may be actuated by many considerations that are beyond the judicial capacity to supervise.’ . . . The factors to be considered by the Secretary, however, are more limited and clearly defined.”-484

f. The Court of Appeals went on: “Thus, . . . the Secretary’s decision whether to bring suit depends on a rather straightforward factual determination, and we see nothing in the nature of that task that places the Secretary’s decision ‘beyond the judicial capacity to supervise.’”-484

Webster v. Doe—S. Ct., 1988, (Rehnquist, C.J.)
Issue: Whether the termination decisions of the Director of Central Intelligence under § 102(c) of the National Security Act of 1947 are reviewable for statutory violations? NO

Whether the termination decisions of the Director of Central Intelligence under § 102(c) of the National Security Act of 1947 are reviewable for constitutional violations? YES

Holding: “We thus find that the language and structure of § 102(c) indicate that Congress meant to commit individual employee discharges to the Director’s discretion, and that § 701(a)(2) accordingly precludes judicial review of these decisions under the APA.”-1211

“Nothing in § 102(c) persuades us that Congress meant to preclude consideration of colorable constitutional claims arising out of the actions of the Director pursuant to that section; we believe that a constitutional claim based on an individual discharge may be reviewed by the District Court.”

Rule: “[W]here Congress intends to preclude judicial review of constitutional claims its intent to do so must be clear. . . . We require this heightened showing in part to avoid the ‘serious constitutional question’ that would arise if a federal statute were construed to deny any judicial forum for a colorable constitutional claim.”-1212

5. Notes

a. Lincoln v. Vigil—“[T]he Court described its § 701(a)(2) jurisprudence as recognizing ‘certain categories of administrative decisions that courts traditionally have regarded as ‘committed to agency discretion.’  Citing Justice Scalia’s Webster dissent, the opinion listed: (i) decisions not to take enforcement action, Heckler v. Chaney; (ii) refusals to grant reconsideration of an action because of material error, ICC v. Locomotive Engineers; . . . and (iii) decisions to terminate an employee in the interests of national security, Webster v. Doe.  It then added another category: decisions about allocating funds from a lump-sum appropriation.”-1219

b. “Agencies have been quick to recognize that Webster’s emphasis on the word ‘deem’ in § 102 of the NSA holds considerable promise for expanding the scope of § 701(a)(2) unreviewability.”-1219

c. “Cases rejecting the argument include Beno v. Shalala, . . . (authorizing waivers ‘to the extent and for the period [the Secretary] finds necessary’ and for projects which ‘in the judgment’ of the Secretary [are] likely to assist in promoting the objectives’ of the Act); Connecticut Dep’t of Children & Youth Services v. HHS, . . . (program must be implemented ‘to the satisfaction of the Secretary’); Marshall County Health Care Auth. v. Shalala, . . . (‘such other exceptions and adjustments . . . as the Secretary deems appropriate’); Board of Trustees v. Sullivan, . . . (same language). . . . On the other hand, see Kreis v. Secretary of the Air Force . . . . ‘The Secretary . . . ‘may correct any military record of that department when he considers it necessary to correct an error or remove an injustice,’ . . . not simply when such action is necessary to correct an error or to remove an injustice. . . . Like the statute at issue in Webster, this scheme too, ‘fairly exudes deference’ to the Secretary.’”-1219

XXI. The Timing of Judicial Intervention 

D. Introduction

Ticor Title Insurance Co. v. FTC—D.C. Cir. 1987—Edwards, Cir. J.

Issue: Whether “the appellants must exhaust their nonconstitutional defenses in the ongoing administrative proceeding before bringing their constitutional challenge to the agency’s authority in federal court”? YES
Rule: “Ripeness and exhaustion are complementary doctrines which are designed to prevent unnecessary or untimely judicial interference in the administrative process.”-1227

“If the agency proceeding is still at an early stage and the party seeking review has the right to an administrative hearing or review, the court will decline to hear his appeal on the ground that he has failed to exhaust his administrative remedies.”-1228

“The ripeness doctrine looks to similar factors in determining the availability of review – that is, the fitness of the issues for judicial determination and the hardship to the parties that would result from granting or denying review – but it has a different focus and a different basis from exhaustion.  The exhaustion doctrine emphasizes the position of the party seeking review; in essence, it asks whether he may be attempting to short circuit the administrative process or whether he has been reasonably diligent in protecting his own interests.  Ripeness, by contrast, is concerned primarily with the institutional relationships between courts and agencies, and the competence of the courts to resolve disputes without further administrative refinement of the issues.”-1228

“A principle that emerges from both Hastings and Andrade . . . is that the doctrine of exhaustion is a flexible one.”-1229

“[E]xhaustion of available administrative remedies is a prerequisite to obtaining judicial relief.”

“The courts have identified two exceptions to the general rule of exhaustion.  The first exception, derived from . . . Leedom v. Kyne . . . permits immediate judicial review of a challenge to agency authority where the agency’s assertion of jurisdiction ‘would violate a clear right of a petitioner by disregarding a specific and unambiguous statutory, regulatory, or constitutional directive.’  The second exception permits immediate judicial review where postponement of review would cause the plaintiff irreparable injury.  However, . . . courts have uniformly recognized that ‘mere litigation expense, even substantial and unrecoupable cost, does not constitute irreparable injury.’”

6. Notes

a. McKart v. United States—This case involved a criminal prosecution “for wilful failure to report for induction into the army.  McKart had been protected from the draft by a statutory exemption for a sole surviving son whose father had been killed in action.  When his mother died as well, he was reclassified and ordered to report.  He neither reported nor attempted to use Selective Service processes for challenging the reclassification.  When he tried to defend the prosecution on grounds that he remained entitled to the statutory exemption, the lower court refused to allow the defense because he had failed to exhaust his administrative remedies. . . . [T]he effect of requiring exhaustion in McKart would be to foreclose the statutory exemption claim entirely, for the opportunity to invoke the relevant administrative processes had passed. . . . McKart unanimously held that the statutory claim could be raised.  Justice Marshall, writing for the Court, reasoned that (i) invoking exhaustion in criminal cases can have ‘exceedingly harsh’ results; (ii) the issue was a purely legal question of statutory interpretation; and (iii) the high stakes of a criminal prosecution made it unlikely that failure to require exhaustion in this case would encourage draftees to bypass available administrative remedies.”-1239

b. In McGee v. United States, Justice Marshall invoked the exhaustion requirement: “Unlike the dispute about statutory interpretation involved in McKart, McGee’s claims to exempt status . . . depended on the application of expertise by administrative bodies in resolving underlying issues of fact.  Factfinding for purposes of Selective Service classification is committed primarily to the administrative process, with very limited judicial review. . . . McKart expressly noted that as to classification claims turning on the resolution of particularistic fact questions, ‘the Selective Service System and the courts may have a stronger interest in having the question decided in the first instance by the local board.”

c. Darby v. Cisneros—“[A] real estate developer sought judicial review of a decision, rendered by an ALJ in the Department of Housing and Urban Development, that he had engaged in improper financial practices and should be debarred from participating in federal programs for 18 months.  Under HUD regulations, an ALJ’s decision shall be final unless . . . the Secretary or the Secretary’s designee, within 30 days of receipt of a request decides as a matter of discretion to review the ALJ’s finding. . . . Any party may request such review in writing within 15 days of receipt of the ALJ’s determination.’  The agency argued that Darby’s failure to request review under this regulation should bar judicial review.  For a unanimous Court, Justice Blackmun wrote: ‘This case presents the question whether federal courts have the authority to require that a plaintiff exhaust available administrative remedies before seeking judicial review under the APA, where neither the statute nor agency rules specifically mandate exhaustion as a prerequisite to judicial review.  At issue is the relationship between the judicially created doctrine of exhaustion of administrative remedies and the statutory requirements of § 704 of the APA. . . . Under § 702, ‘a person suffering legal wrong because of agency action, or adversely affected or aggrieved by agency action within the meaning of a relevant statute, is entitled to judicial review thereof.’  Although § 702 provides the general right to judicial review of agency actions under the APA, § 704 establishes when such review is available.  When an aggrieved party has exhausted all administrative remedies expressly prescribed by statute or agency rule, the agency action is ‘final for the purposes of this section’ and therefore ‘subject to judicial review’ under the first sentence.  While federal courts may be free to apply, where appropriate, other prudential doctrines of judicial administration to limit the scope and timing of judicial review, § 704, by its very terms, has limited the availability of the doctrine of exhaustion of administrative remedies to that which the statute or rule clearly mandates.’. . . Since neither the governing statute nor HUD regulations mandated an appeal to the Secretary, the Court held that Darby’s action must be permitted to go forward.”-1242

d. “In Northwest Airlines, Inc. v. FAA, . . . the airline challenged approval of a $3 Passenger Facility Charge (PFC) for funding airport improvements on grounds, inter alia, that imposing a PFC on travelers using frequent flyer miles exceeded FAA’s statutory authority to approve PFCs only ‘for each paying passenger of an air carrier.’  The airline had not made this argument to the agency, but insisted that exhaustion is unnecessary when challenging actions ‘patently in excess’ of the agency’s statutory power.  The panel acknowledged that earlier cases from both the circuit and the Supreme Court appeared to recognize such an exception; it asserted, however, that times – and some relevant law – had changed: ‘Several recent decisions of this Court have squarely rejected Northwest’s argument and have held that a party’s failure to raise an issue in the context of an administrative proceeding will not be excused merely because the litigant couches its claim in terms of the agency’s exceeding its statutorily defined authority or ‘jurisdiction.’’”-1243

e. “Related to, through distinct from, exhaustion of administrative remedies is the doctrine of primary jurisdiction.  ‘At times, both an agency and a court may have original jurisdiction over the same case or issue.  In this context of concurrent jurisdiction, the question addressed by the doctrine of primary jurisdiction is whether, when a party chooses to initiate an action in the court, that courts may decline  . . . to hear the action in favor of an initial agency decision in the matter.’”-1243

f. “Texas & Pacific Ry. v. Abilene Cotton Oil Co. . . . established that the federal courts do have this discretionary power.”-1243

g. “Like exhaustion, the doctrine of primary jurisdiction is more accurately described as a set of policy considerations, applied in a fact-specific manner, than as a collection of formulaic rules.  Factors that are commonly considered include: the need for uniform resolution of the particular regulatory issue, the degree to which proper resolution is likely to require the agency’s specialized expertise, and the risk that judicial resolution would impede the agency’s ability to accomplish its regulatory mission.”-1244

E. Finality

1. “A legal grab bag, the finality rubric is applied to an assortment of questions about the appropriateness of intervention at a particular moment in the administrative process.”

2. “One aspect of finality, illustrated by Darby v. Cisneros, . . . comes into play when the agency’s procedures afford avenues for administrative appeal or reconsideration of a challenged decision.  Such cases – in which the court must decide whether the decision should be treated as the agency’s final action even though internal review mechanisms have not been fully utilized – blur the line between exhaustion and finality.”-1245

3. “Another set of finality problem arises when the contested agency determination, though complete in itself, is embedded in a larger, ongoing administrative proceeding.  FTC v. Standard Oil Co. of Cal., . . . [SOCAL], exemplifies this aspect of finality.  Eight major oil companies, charged by the FTC with unfair monopolistic practices in connection with the late-1970’s gasoline shortage, argued that the administrative complaint was unlawful because filed on the basis of political pressure, rather than the statutorily required ‘reason to believe’ that an unfair method of competition had been used.  The FTC had explicitly considered, and rejected, this claim – not merely once in denying a motion to dismiss the complaint, but also a second time on SOCAL’s petition for reconsideration.  No one suggested that the agency’s resolution for the ‘reason to believe’ issue was tentative or likely to be modified.  Rather, judicial refusal to intervene on finality grounds in such circumstances can be analogized to the presumption against interlocutory appeals within the court system.”

4. Pepsi Co., Inc. v. FTC—“[T]he court allowed an appeal of FTC’s refusal to join 513 Pepsi bottlers in a complaint that charged Pepsico with anticompetitive practices in restricting its bottlers from selling outside designated geographical areas.  ‘While Pepsico and its bottlers cannot be heard to complain of the Commission’s attempt to restructure the industry, arguably they should not be placed under that threat in a proceeding that must prove to be a nullity’ if the bottlers were indeed indispensable parties.  Review is most likely to occur in circumstances where the petitioner can make a credible claim that failure to grant immediate review will result in irrevocable loss of the very right asserted.”-1246

5. “Yet another dimension of finality appears when a party insists that the agency has definitively committed itself to a position, but this position has not been expressed through any of the traditional formal embodiments of regulatory policy, such as a rule.”

6. “In National Automatic Laundry & Cleaning Council v. Shultz, . . . the petitioners challenged a letter ruling of the Administrator of the Wage & Hour Division of the Department of Labor.  They had requested the ruling to ‘confirm’ that laundromat employees were not affected by recent amendments to the Fair Labor Standards Act.  When the ruling did not comport with their hopes, they sought a declaratory judgment that the Administrator had misinterpreted the statute. . . . In addressing the agency’s argument that the letter ruling was not reviewable final agency action, Judge Leventhal reasoned: ‘Advisory opinions should, to the greatest extent possible, be available to the public as a matter of routine; it would be unfortunate if the prospect of judicial review were to make an agency reluctant to give them.”-1246

F. Ripeness

1. “Abbott Laboratories inaugurated an era in which pre-enforcement review is the common pattern of rulemaking review.”-1250

2. “United States v. Nova Scotia Food Products Corp.—“FDA’s attempt to enforce its fish-processing regulations against a smoked whitefish manufacturer provided a specific factual context for attacks on the rule that might well have received short shrift (if they were raised at all) in the more abstract setting of a broad based, pre-enforcement challenge.  In general, though, pre-enforcement review offers several attractive features.  As Mashaw & Harfst recognize, . . . ‘costs of compliance with invalid rules are saved, uncertainty about the legality of regulation is more quickly removed, all affected parties receive similar treatment (no one need comply while a challenge is pending, and weak or disfavored organizations cannot be singled out by the agency for enforcement action), and regulators are held strictly accountable because they cannot suppress legal contracts through enforcement compromises.”

3. Lujan v. National Wildlife Federation—“Writing for a 5-member majority, Justice Scalia first concluded that the affidavits of NWF members were inadequate to survive a motion for summary judgment for lack of standing, in that they failed to state with sufficient specificity that the individuals used particular lands actually affected by any of the identified BLM status determinations.  He then discerned a second flaw in NWF’s case: ‘It is impossible that the affidavits would suffice, as the Court of Appeals held, to enable respondent to challenge the entirety of petitioners’ so-called ‘land withdrawal review program.’  That is not an ‘agency action’ within the meaning of § 702, much less a ‘final agency action’ within the meaning of § 704.”-1252

4. Reno v. Catholic Social Services, Inc.—“Justice Souter, writing for the 5-person majority, first reaffirmed the Court’s earlier conclusion that statutory provisions precluding judicial review ‘of a determination respecting an application’ except in the context of a deportation proceeding refer only to denials of specific applications, not to ‘an action challenging the legality of a regulation without referring to or relying on the denial of an individual application.’ . . . He then went on: ‘The regulations challenged here . . . . impose no penalties for violating any newly imposed restriction, but limit access to a benefit created by the Reform Act but not automatically bestowed on eligible aliens.’”

5. Justice O’Connor, in a concurring opinion, said: “If it is ‘inevitable’ that the challenged rule will ‘operate’ to the plaintiff’s disadvantage – if the court can make a firm prediction that the plaintiff will apply for the benefit, and that the agency will deny the application by virtue of the rule – then there may well be a justiciable controversy that the court may find prudent to resolve.”-1257

6. “If Justice O’Connor’s interpretation of Reno v. CSS proves correct, this case joins Justice Scalia’s two Lujan decisions, . . . as explicitly establishing more stringent requirements for obtaining judicial review in the case of beneficiaries of regulatory schemes than in the case of regulated entities.”-1257

XXII. Aman & Mayton – Timing of Review

A. Introduction

1. “The doctrines most concerned with timing of review are exhaustion of administrative remedies and ripeness.  The doctrine of exhaustion of remedies is that ‘no one is entitled to judicial relief for a supposed or threatened injury until the prescribed administrative remedy has been exhausted.’  Ripeness requires that an issue be sufficiently formed and felt to be a justiciable controversy.”-404

2. “Exhaustion of remedies stresses a primary resort to administrative processes so as to assure that agency decision making is not unduly disrupted, and taxed, by judicial review.”-404

3. “Ripeness, on the other hand, is for the courts.  It is for them a self examination of their ability and place in a government of separated powers.”-404

B. Exhaustion of Administrative Remedies

1. “[T]he courts usually justify exhaustion of administrative remedies in terms of enhancing agency processes.  They say that the doctrine allows ‘an administrative agency to perform functions within its special competence – to make a factual record, to apply its expertise.”-405

2. The General Doctrine

a. “Bedrock in case law for the exhaustion doctrine is found in Justice Brandeis’s opinion in Myers v. Bethlehem Shipbuilding Corp.”-405

(i) In that case, “[t]he Supreme Court agreed that the Board had no jurisdiction over Bethlehem unless it was involved in interstate commerce.  But because Congress had given the Board the power to determine whether a company was involved in interstate commerce, that question, the Court held, should first be decided by the agency.  To do otherwise would ‘in effect substitute the District Court for the Board as the tribunal to hear and determine in the first instance’ and would therefore violate ‘the long-standing rule of judicial administration that no one is entitled to judicial relief for a supposed or threatened injury until the prescribed administrative remedy has been exhausted.’”-406

b. “Outside the core case, exhaustion of administrative remedies is not necessarily required, and the courts have assumed some authority to hear cases originally.  Generally, this discretion will be exercised in light of various factors.  One factor concerns the nature of the issue that the court is asked to decide, whether the issue is factual or legal.  For factual issues, the specialized agency is ordinarily considered the better forum, at least in terms of initially ironing out the issue and developing a record.”-407

c. “On the other hand, where the issue is legal, perhaps a matter of construing statutory language, the courts are more confident of their skills and not as likely to require exhaustion.”-407

d. “The Board’s certification decision constituted a legal error that was ‘clear,’ and ‘contrary to a specific prohibition in the Act.’. . . The Court, therefore, did not require exhaustion.”-407

e. “This Leedom v. Kyne exception, for a clear violation of right, has not been overstepped, at least where Congress has provided a statutory form of review and a complainant seeks to avoid it.  In Ticor Title Ins. Co. v. Federal Trade Commission, [it was argued that immediate review] “was warranted because they challenged the very constitutionality of the process to be exhausted.  The court, however, required them to exhaust their remedies, constitutional claims or no, because they had not met the Leedom v. Kyne exception for a ‘clear’ violation of law.”-408

f. “Along with assessing the issue to be decided, exhaustion of remedies involves an assessment of the injury a person may suffer if he is forced to exhaust administrative processes.”-408

g. “Outside of litigation costs, however, the courts have said that injury to a plaintiff is relevant to the exhaustion question.  Usually this is irreparable injury, whether the party seeking review will suffer injury cannot be repaired if he is forced to exhaust administrative remedies.”-408

h. In Utah Fuel Co. v. National Bituminous Coal Commission, “[t]he Supreme Court . . . held that the matter was reviewable.  The Court referred to the plaintiffs’ allegations of ‘irreparable injury’ and found that ‘complainants could properly ask relief in equity.’”-409

3. The Exhaustion Doctrine and Forfeiture of Judicial Review

a. “In McKart v. United States, . . . exhaustion of administrative remedies would have forfeited a defense based on a clear error of law.  In McGee v. United States, . . . [u]nlike McKart, the draftee’s objection was to a factual rather than a legal error in classification.  Consequently, his failure to utilize Selective Services processes ‘implicated decisively the policies served by the exhaustion requirement, especially the purpose of ensuring that the Selective Service system have full opportunity to ‘make a factual record’ and ‘apply its expertise’ in relation to a registrant’s claim.’”

4. Final Agency Action

a. “Judicial review is ordinarily available only for final agency action.  In FTC v. Standard Oil Co., the Court explained that this requirement gave ‘the agency an opportunity to correct its own mistakes and to apply its expertise.’”-411

b. “In the Standard Oil case, . . . [t]he Supreme Court . . . held that the agency determination was not final agency action and was therefore presently unreviewable.”-411

c. “Although FTC v. Standard Oil Co. staunchly applied the condition of final agency action to preclude judicial review of interlocutory orders, the case should not be taken as establishing an absolute bar against review of such orders.”-412

d. “In Pepsico, Inc. v. FTC, . . . Judge Friendly accepted the ‘principle that one can find ‘final agency action for which there is no other adequate remedy in a court’ if an agency refuses to dismiss a proceeding that is plainly beyond its jurisdiction as a matter of law or is being conducted in a manner that cannot result in a valid order.’  Also, while noting that ordinary litigation expenses were not generally a reason sufficient to gain immediate judicial review, Judge Friendly explained that the instant case involved a possible ‘enormous waste of government resources and the continuing threat of a complete restructuring of an industry’ and that ‘Pepsico and the bottlers . . . should not be placed under that threat in a proceeding that must prove to be a nullity.’”-413

C. Ripeness

1. “Ripeness is, therefore, for the courts an exercise in self-governance, an exercise that the federal courts often claim to be compelled by Article III as it precludes them ‘from entangling themselves in abstract disagreements over administrative policies.’”-414

2. Preenforcement Review

a. “[T]oday, largely on the basis of Abbott Lab. v. Gardner, preenforcement relief is not necessarily barred.  Instead, in administrative law . . . there is a ‘judicial willingness’ to save ‘a regulated entity [from] the dilemma of enduring costly compliance measures or risking civil and criminal penalties.’”-415

b. “The framework included a two-part test for ripeness, which is today widely used.  The two parts to this test are ‘the fitness of the issues for judicial decision and the hardship to the parties of withholding court consideration.’”-415 

c. Fitness for review

(i) “Fitness pertains to the nature of the issue at hand and to the finality of the agency’s position respecting the issue.  Nature of the issue largely pertains to whether the issue is factual or legal.”-415

(ii) “The finality part of the fitness for review calculation has as its purpose avoiding review of intermediate agency positions.”-416

(iii) Ciba-Geigy v. EPA (D.C. Circuit) – “Practically speaking, . . . the agency had taken a final position on a matter that presently affected the company’s day to day business, and so the agency action was presently reviewable.  The lesson that Ciba-Geigy reiterates is that agency action may be functionally complete, when the agency has ‘come to rest’ in its position and that position induces compliance in the regulatory sector.”-417

(iv) “Finally, we should add that a factor important to the courts in determining fitness for review has been their felt and expressed need for context.”-417

(v) Diamond Shamrock Corp.—“Judicial review would generally be ‘facilitated by waiting until the administrative policy is implemented for then a court can be freed, at least in part, from theorizing about how a rule will be applied and what its effect will be.”-418

d. Hardship to the parties

(i) “This factor of ‘no irremediable injury’ is an aspect of the second part, the ‘hardship to the parties part’ of Abbott Laboratories.  Hardship sufficient to meet this requirement usually consists of costs that cannot be redressed by judicial review at some later time.”-418

(ii) “Unsubstantiated assertions of costs and hardships will not do.”-419

3. Informal Actions

a. “In Columbia Broadcasting System v. United States, . . . the Commission action was . . . calculated to instill conformity, and it was, in its ‘practical operations, an order promulgating regulations which operate to control . . . contractual relationships.’  Thus, the Commission’s action was presently reviewable.”-420

4. Preenforcement Review: Agency Advisory Opinions

a. “The agencies themselves may try to avoid the waste associated with a person or firm either refraining from some venture or going ahead with it but risking a sanction and the loss of invested resources should an agency decide that the venture was illegal.  The agencies may try to avoid this waste by an advisory opinion as to whether they consider the venture permissible.”-420

b. “Often, the advisory opinion will not amount to a final agency decision, as fitness requires.”-420

c. “All things considered, judicial review of advisory opinions is not usually forthcoming.”-421

d. National Automatic Laundry and Cleaning Council v. Shultz—“As said by the court, ‘the opinion in this case was signed by the administrator; it was rendered on a broad legal question affecting an entire industry group; we take it as satisfying the aspect of finality which requires an authoritative agency ruling.”-422

XXIII. Open Government and the Freedom of Information Act 

A. Introduction

1. “’Any person’ is entitled, without more, ‘promptly’ to obtain records she requests, so long as they are reasonably identified (not an exacting requirement) and do not fall within the Act’s limited exemptions; and so long as she pays the fees required – which vary in accordance with anticipated use and may be waived entirely for requests clearly oriented to public benefit rather than the requestor’s commercial interest.”-910

2. “The Freedom of Information Act is only one of a number of statutes of relatively recent provenance grounded in Justice Brandeis’s observation about the value of openness about government behavior, that ‘sunlight is said to be the best of disinfectants.’. . . The Government in the Sunshine Act, . . . and the Federal Advisory Committee Act . . . are similarly based, as are debates over the proper extent of executive privilege or of openness in congressional committee processes.”-910

B. The Statutory Framework

1. “FOIA began to take contemporary shape in 1966.  Government agencies were obliged to respond ‘promptly’ to requests by ‘any person’ for identifiable ‘agency records,’ disclosing any records it identified as falling within the request unless they fell within one or more of the Act’s nine exemptions.”-911

2. “Should the agency not respond within a stated brief period, or refuse to provide documents it asserted fell within the exemptions, the requester was entitled to sue in district court.  His action would receive priority treatment, and placed on the agency the burden of justifying ‘de novo’ its withholding of the material.”-911

3. “One response, provided for by the statute but distasteful to the judges, was to provide the documents to the court for in camera examination.  In place of this technique, the courts developed a form of trial by affidavit still used today.”-912

4. “Congressional dissatisfactions with agency compliance with FOIA produced major amendments in 1974 and more in 1976.  First, three of the nine exemptions were made more specific, in response to court opinions believed by the Congress to encourage too much withholding.  Second, Congress adopted a judicially devised solution to the problem presented by a document or file containing both exempt and discloseable matter: ‘Any reasonably segregable portion of a record shall be provided to any person requesting such record after deletion of the portions which are exempt under this subsection.’ . . . Last, the amendments provided for agency, judicial and oversight procedures intended to produce openness, uniformity, ease of access, and speed in agency processing of FOIA requests.”-913

5. “Under the new procedures, to be supplemented by agency rules, an initial request need only ‘reasonably describe’ the records desired; the agency is given ten working days to identify the documents at issue and make an initial decision to release or withhold; this period may be extended for an additional ten days by written notice, but only if the request is voluminous or requires the assistance of field offices or other separate entities; if any information is denied, the requester must be told of his right to appeal to ‘the head of the agency,’ in practice often a designated subordinate, who has an additional twenty working days to consider the appeal; a ten day extension is again possible.”-914

6. “The judicial process was equally cabined.  Adding to the existing requirements of priority and de novo review, Congress set a 30-day limit on the government’s ordinary time to answer; in determining whether the agency has met its burden to sustain its refusal to disclose, the court may examine the documents in camera; if the requester ‘substantially prevails,’ the court may assess reasonable attorney fees and costs against the United States; if it also finds that the withholding may have been arbitrary or capricious, its finding initiates a Merit System Protection Board proceeding for possible administrative discipline of the offending official. . . . Finally, an entirely new section of the Act created congressional oversight mechanisms, again suggesting more Congressional concern to detect irresponsible denials of access to information, than inappropriate disclosures.”-914

C. Freedom of Information and Government Needs for Confidentiality

1. Section 552(b) provides in part: “This section does not apply to matters that are – ‘(1)(A) specifically authorized under criteria established by an Executive Order to be kept secret in the interest of national defense or foreign policy and (B) are in fact properly classified pursuant to such Executive order; . . . (5) inter-agency or intra-agency memorandums or letters which would not be available by law to a party other than an agency in litigation with the agency; . . . Any reasonably segregable portion of a record shall be provided to any person requesting such record after deletion of the portions which are exempt under this subsection.’”-916

NLRB v. Sears, Roebuck & Co.—S. Ct. 1975—White, J.

Issue: Whether the trial court erred in ordering disclosure of memoranda written by the General Counsel after he has already decided whether to issue a complaint and memoranda directing the filing of a complaint? NO and YES

Holding: “Exemption 5 does not apply to those Appeals and Advice Memoranda which conclude that no complaint should be filed and which have the effect of finally denying relief to the charging party; but that Exemption 5 does protect from disclosure those Appeals and Advice Memoranda which direct the filing of a complaint and the commencement of litigation before the Board.”-919

“For essentially the same reasons, these Memoranda are ‘final opinions’ made in the ‘adjudication of cases’ which must be indexed pursuant to [the FOIA].”-919

“Advice and Appeals Memoranda which direct the filing of a complaint, on the other hand, fall within the coverage of Exemption 5.”-919

Rule: “[I]t is reasonable to construe Exemption 5 to exempt those documents, and only those documents, normally privileged in the civil discovery context.”-916

“Exemption 5, properly construed, calls for ‘disclosure of all ‘opinions and interpretations’ – which embody the agency’s effective law and policy, and the withholding of all papers which reflect the agency’s group thinking in the process of working out its policy and determining what its law shall be.’”-918

“[W]ith respect at least to ‘final opinions,’ which not only invariably explain agency action already taken or an agency decision already made, but also constitute ‘final dispositions’ of matters by an agency, we hold that Exemption 5 can never apply.”-918

“Whatever the outer boundaries of the attorney work product rule are, the rule clearly applies to memoranda prepared by an attorney in contemplation of litigation which set forth the attorney’s theory of the case and his litigation strategy.”-918

“[I]f an agency chooses expressly to adopt or incorporate by reference an intra-agency memorandum previously covered by Exemption 5 in what would otherwise be a final opinion, that memorandum may be withheld only on the ground that it falls within the coverage of some exemption other than Exemption 5.”-920

“It should be noted that the documents incorporated by reference are, in the main, factual documents which are probably not entitled to Exemption 5 treatment in the first place.”-920, n.6.

“The Act does not compel agencies to write opinions in cases in which they would not otherwise be required to do so.  It only requires disclosure of certain documents which the law required the agency to prepare or which the agency has decided for its own reasons to create.”-921

2. Notes

a. In Petroleum Information Corp. v. Dep’t of Interior, Judge Ginsburg noted, with respect to Exemption 5, “the ‘key question’ in these cases is whether disclosure would tend to diminish candor within an agency.”-921

b. “Exemption 5 was extended to information about the decisional process by the D.C. Circuit’s narrowly divided en banc decision in Wolfe v. Dep’t of Health and Human Services. . . . Plaintiffs[‘] . . . wish was ‘to be able to identify, in general, which regulatory actions have been proposed by FDA and to know how long regulatory actions initiated by FDA are spending at each stopping point along the approval route from FDA to HHS and OMB and back to HHS, so that they can identify decision-makers and contest delays in the consideration of FDA regulations.’ . . . Judge Bork [denied the request for disclosure]: ‘It is not possible to resolve whether the information is deliberative by characterizing it, as plaintiffs do, as merely involving a factual request for dates and titles.”-922

c. “Courts have long recognized two general headings of executive privilege.  The first, corresponding roughly to Exemption (1), relates to what have been often described as state secrets, matters relating to national security, either military or diplomatic.  The second, reflected mainly in Exemptions (5) and (7), consists of ‘official information.’  The right to disclosure differs markedly with the two classifications.  Because they pose patent dangers to the public interest, ‘disclosures that would impair national security or diplomatic relations are not required by the courts.’ . . . On the other hand, the disclosure of ‘official information’ involves far lesser danger to the public interest than the disclosure of ‘state secrets.’”-923

d. “In a strong practical sense, [administrative] manuals represent ‘secret law’; yet knowledge of such strategies, especially given the inevitable shortages of enforcement resources, would be of enormous value to would be law evaders.  Here openness might aid public accountability, but it would also permit Justice Holmes’s ‘bad man’ just the information he needs to escape enforcement.  Must such documents be revealed?  Founding Church of Scientology v. Smith . . . adopted a three-fold test: (1) does the record relate to internal practice or personnel?  (2) does it involve only ‘trivial administrative matters of no public interest’?  (3) would disclosure cause frustration of a legitimate public interest?”-924

e. “[T]he Federal Records Act . . . seeks to assume ‘accurate and complete documentation of the policies and transactions of the Federal Government,’ as well as ‘judicious preservation and disposal of records,’ . . . all under the supervision of the Archivist of the United States.  Armstrong v. Executive Office of the President . . . is the most recent reported decision in litigation . . . testing whether electronic records of e-mail and word processing . . . are the appropriate objects of FOIA requests.  Thus far the courts have reasoned that they are such records – and that paper printouts, that lack information about date, distribution and other such matters, are unacceptable substitutes.  Disputes remain over the extent to which they are disclosable, as presidential documents or matters falling within the exemptions; but the simple expedient of erasing the tapes is, per the court, unavailable.”-926

XXIV. Aman & Mayton – The Privacy Act

A. Introduction

1. “While many other countries have data protection agencies or commissions, the United States, at present, lacks a comparable entity to formulate, negotiate, implement and oversee national and international information policies.”-669

2. “Like the 1974 amendments to FOIA, the Privacy Act was drafted in the shadow of Watergate.”-670

3. An Overview of the Act

a. “The heart of the Privacy Act imposes restrictions on the collection, maintenance, use and dissemination of federal agency records.  The Act prohibits the maintenance of ‘secret’ record systems, ostensibly through a requirement that notice of new or changed systems of records be published in the Federal Register.  The Act gives individuals the right to see and copy records about themselves maintained by federal agencies, and to ask for correction of inaccurate incomplete or irrelevant information contained therein.”-673

b. “The Act prohibits agencies from maintaining records describing how any individual exercises First Amendment rights unless such maintenance is expressly authorized by statute or pertinent to a legitimate law enforcement activity.”-674

c. “The Act specifically permits disclosure of an individual’s records without his consent to the Census Bureau, the National Archives, the Congress and the General Accounting Office; if required by FOIA; pursuant to court order; for statistical purposes; in compelling circumstances affecting health or safety; to a consumer reporting agency; for the civil and criminal law enforcement purposes of another agency; and for ‘routine’ administrative use.”-674

d. “Agency rulemaking regarding privacy compliance and implementation is conducted pursuant to the informal notice and comment provisions of APA § 553.”-674

e. “Provision is made for de novo review by the district court of an agency’s alleged failure to release or correct self-information sought by an individual, or to otherwise comply with the requirements of the Act.  Although the court is empowered to order the release of wrongfully withheld records, there is no statutory provision for injunctive relief.  While there is a provision dealing with the award of ‘reasonable attorney fees and other litigation costs’ to a complainant who has ‘substantially prevailed,’ courts applying such a discretionary standard in this and other contexts have been reluctant to saddle the government with costs in all but extreme situations.  The Act purports to grant individual plaintiffs a right to ‘actual damages’ of at least $1000, but damages are only awarded upon the individual’s proof that the agency ‘acted in a manner which was intentional or willful.’”-675

f. “The Act also contains two mutually exclusive provisions which permit the head of any agency to promulgate rules (with proper notice) whereby entire systems of records may be exempted from portions of the Privacy Act.  These en masse records systems exemptions protect information in CIA, Secret Service and law enforcement contexts; federal security classification files and civil service testing materials; and military personnel records evaluating potential for promotion.”-675

g. “Finally, the Act states that no agency shall rely on a FOIA exemption to withhold from an individual any record which is otherwise accessible to him under the Privacy Act.”-676

h. In 1984, Congress amended § 552a(a) to provide “No agency shall rely on any exemption in this section to withhold from an individual any record which is otherwise accessible to such individual under the provisions of section 552 [FOIA] of this title.”-676

4. The Privacy Act: Caselaw

a. “In contrast to FOIA, the Privacy Act has generated relatively little litigation.”

5. Threshold Concerns

a. “The Privacy Act’s coverage is limited to federal agencies and government contractors. Private corporations, state and local governments, and grantees who receive federal funds are not subject to the Act. Unlike FOIA, which provides for disclosure to ‘any person,’ the Privacy Act is available only to individual citizens or alien residents of the United States: noncitizens and corporate entities are barred from utilizing either the access or remedy provisions of the Act.”-677

b. “Information which never makes it into a system of records from which it can be retrieved is not subject to Privacy Act requirements.  A requester can obtain access to a record pertaining to herself even if the record contains material about others.”-678

B. The Privacy Act and FOIA

1. Introduction

a. “The Privacy Act’s prohibition against non-consented disclosure of an individual’s record outside the agency does not apply if such records are required to be released pursuant to FOIA.”-679

b. “If a FOIA exemption is applicable (i.e., if release is not ‘required’ by FOIA), the Privacy Act should operate to prevent an agency’s discretionary disclosure of such records without the consent of the individual.”-679

XXV. Aman & Mayton – Government in the Sunshine Act

A. Introduction

1. “Congress passed and President Ford signed the Government in the Sunshine Act in late 1976.  The Act requires that most meetings of agency members be open to the public, and prohibits ex parte communications to and by agency personnel in formal adjudicatory or hearing situations.”-693

2. “Although the federal Sunshine Act has been in effect for nearly a decade, it has spurred little litigation, and assessments of its overall impact on federal agency decisionmaking and public perceptions have been inconclusive.”-694

3. Overview of the Act

a. “The Act requires that ‘every portion of every meeting of an agency shall be open to public observation’ unless the subject matter is exempted.  The ten categories of meetings which may be exempt – i.e., closed to the public – embrace subject matter similar to that exempted from FOIA: national defense and foreign policy, trade secrets, criminal and law enforcement matters, sensitive financial information, information protected from disclosure by statute, matters which if disclosed would constitute a ‘clearly unwarranted’ invasion of personal privacy, and so forth.”-694

b. “All agencies headed by a collegial body of two or more members appointed by the President with the advice and consent of the Senate are governed by the Act.  The term ‘agency’ is adopted as defined in FOIA, and includes any ‘subdivision’ thereof authorized to act on behalf of the agency.”-695

c. “In Symons v. Chrysler Corporation Loan Guarantee Board, a public interest group brought suit demanding that the Loan Guarantee Board’s meetings be opened to the public.  The Board was comprised of Presidentially appointed heads of other agencies who served on the Loan Guarantee Board in an ex officio capacity, at the behest of Congress.  The Board argued that because none of its members had been appointed ‘to such position,’ the LGB, by the President, it was not an agency subject to the Sunshine Act, stating that the Board’s ex officio argument was based on a ‘crimped, unduly restrictive view of the statute.’  In reversing the lower court’s ruling, the D.C. Circuit adhered to the Act’s literal definition of agency.  The appellate court accepted the Board’s contention that ex officio members were beyond the reach of the specific language of subsection 9(a) and that the Board was thus free to conduct its meetings behind closed doors.”

d. “In Hunt v. NRC, plaintiffs sought access to the in camera hearings of an NRC licensing board evaluating the safety of a steam system to be installed at the Black Fox nuclear power plant near Tulsa, Oklahoma.  The NRC argued that the Sunshine Act did not apply to adjudicatory licensing hearings, and that the ‘subdivision’ language of subsection (a)(1) referred only to subdivisions composed of members of the collegial body which headed the agency; because no NRC commissioner served on the licensing board, the meetings could be held without reference to the Act.  The Tenth Circuit upheld the NRC’s literal interpretation of the Act’s threshold provisions, and refused to order the hearings opened to the public.”-696

e. “The second threshold issue is what constitutes a meeting: ‘The deliberations of at least the number of individual agency members required to take action on behalf of the agency where such deliberations determine or result in the joint conduct or disposition of official agency business.’  A meeting thus requires a quorum of agency members, an exchange of views or information (as opposed to one member giving a speech when other members are present), and ‘deliberations’ concerning ‘official agency business’ (as opposed to informal conversations touching on such matters).”

f. “In FCC v. ITT World Comm., Inc., Justice Powell and a unanimous Supreme Court interpreted the Act to define a ‘meeting’ in such a way as not to ‘impair normal agency operations without achieving significant public benefit.’ . . . Justice Powell noted that a more expansive view of the statute ‘would require public attendance at a host of informal conversations of the type Congress understood to be necessary for the effective conduct of agency business.’”-696-97

4. Exemptions to the Sunshine Act

a. “While subsection (b) of the Sunshine Act – ‘every portion of every meeting of an agency shall be open to public observation’ – prescribes openness, subsection (c) provides ten exemptions to cover situations where the practical need for confidentiality outweighs the desire for openness.”-698

b. “Exemption (9) is the broadest exemption.  It authorizes closing a meeting if premature disclosure would (a) induce speculation based on regulatory data concerning financial institutions or (b) ‘be likely to significantly frustrate implementation of a proposed agency action.’  Exemption (10) pertains to subpoenas and adjudications, and Exemption (4) deals with privileged trade secrets or commercial or financial information.”-698

5. Administrative Procedures Concerning Meetings

a. “A meeting can be closed pursuant to a subsection (c) exemption only upon the vote of a majority of the entire membership of the agency, taken well in advance of the meeting in question.  Moreover, upon voting to close a meeting, the agency must immediately publish in the Federal Register a record of the vote, a full written explanation of its decision to close the meeting, and a list of persons expected to attend the meeting and their affiliations.  In addition, counsel for the agency must publicly certify that, in his or her opinion, the meeting was properly closed pursuant to a relevant exemption.”-699

b. “Federal district courts are empowered to enforce the requirements of the Sunshine Act ‘by declaratory judgment, injunctive relief, or other relief as may be appropriate.’  ‘Any person’ may allege a violation of the Act by an agency, so long as suit is brought prior to or within 60 days of the meeting at issue.  The burden of proof is on the agency to justify its conduct.”-699

c. “In Pan American World Airways, Inc. v. Civil Aeronautics Board, for example, disgruntled airlines sought review of the CAB’s decision to award the international air routes of bankrupt Braniff Airlines to American and Continental Airlines.  Petitioners alleged, inter alia, that the CAB’s decision was made without adequate notice at a hastily-called meeting which was improperly closed under the Sunshine Act’s foreign policy exemption. . . . [T]he D.C. Circuit found that the CAB’s decision to close the meeting without explanation was ‘in patent violation of the law.’ . . . After discussing subsection (h)(2) of the Act and its legislative history, . . . the court concluded that though the agency’s flagrant disregard for the Act had come ‘perilously close . . . to forcing us to set aside its action,’ an order to release the meeting’s transcripts was a sufficient remedy.”

