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Judging

Band’s Refuse Removal, Inc. v. Borough of Fair Lawn—Sup. Court of N.J. Appellate Division--1960

Facts: Judge acted crazy by calling witnesses, introducing new issues, etc.

Issue: Did the trial court erringly overstep its bounds, thus acting in a prejudicial manner, by taking an overly aggressive and advocatory role in the trial court proceedings, calling its own witnesses, admitting their testimony, and introducing new issues?
Holding: Yes.  The trial court erringly acted prejudicially by calling its own witnesses, admitting their testimony, and introducing new issues.

Rule of Law: “A judge may not initiate or inspire litigation and, by the same token, he may not expand a case before him by adding new issues which come to mind during the trial, without giving the parties affected a full and fair opportunity to meet those issues.”

Settlement

Kothe v. Smith—2d Cir. 1985

Facts: Medical malpractice; Ds tried to settle; P told the judge he would only accept a certain amount; when D settled for that amount, judge sanctioned him for not doing so earlier.

Issue: Did the trial judge erringly coerce the D-apnt to settle out of court, thereby abusing its authority to sanction parties under Rule 16 of the Fed.R.Civ.P.? 

Holding: Yes.  The trial court erringly coerced the D-apnt into settling out of court, thereby abusing its authority to sanction parties under Rule 16 of the Fed.R.Civ.P.

Rule of Law: “In short, pressure tactics to coerce settlement simply are not permissible.”

Too Many Lawyers; Too Many Lawsuits?

Venegas v. Mitchell—S.Ct. 1990

Facts: P made a contingent fee contract with his lawyer; the lawyer got fees after the trial; P tried to prevent the lawyer from getting his contingent fee since he already got the attorneys’ fees awarded by the court.

Issue: Does 42 U.S.C. Sec. 1988 which states “(I)n any action or proceeding to enforce a provision of sections 1981, 1982, 1983, 1985, and 1986 of this title, …the court, in its discretion, may allow the prevailing party, other than the United States, a reasonable attorney’s fee as part of their costs,” invalidate a contingent-fee contract in a Civil Rights case if the contingent-fee would require the P to pay his attorney more than he would have received via court awarded attorney’s fees?

Holding: No.  42 U.S.C. Sec. 1988 does not invalidate a contingent-fee contract in a Civil Rights case if the contingent-fee would require the P to pay his attorney more than he would have received via court awarded attorney’s fees.

Rule of Law: Nothing in § 1988 prohibits the use of contracts between plaintiffs and attorneys regarding payment.

Marek v. Chesny—S.Ct. 1985

Facts: Police brutality/civil rights case; P rejected D’s settlement offer, which was not more favorable than the final award of judgment; P tried to get attorneys’ fees under § 1988.

Issue: Do attorney’s fees awarded under 42 U.S.C. Sec. 1988 and incurred after an offer of settlement under FRCP 68 is rejected by the plaintiff fall under the definition of “costs” in FRCP 68, thereby exempting the defendant from paying for those fees?

Was the D-pets offer for settlement prior to trial valid under FRCP 68?

Holding: No.  Attorney’s fees awarded under 42 U.S.C. Sec. 1988 and incurred after an offer of settlement under FRCP 68 is rejected by the plaintiff do not fall under the definition of “costs” in FRCP 68, thereby exempting the defendant from paying for those fees.

Yes.  The D-pets offer for settlement prior to trial was valid under FRCP 68.

Rule of Law: Because § 1988 refers to “costs,” despite the fact that it earlier included attorney’s fees, the “costs” of § 1988 are determined to be the same as the “costs” under FRCP 68.

Alternative Dispute Resolution

Strandell v. Jackson County—7th Cir. 1987
Issue: Can a federal district court require parties to participate in a non-binding summary jury trial?

Holding: No.  A federal district court may not require parties to participate in a non-binding summary jury trial.

Note: Several lower courts and other circuits have rejected the holding in Strandell and have continued to order summary jury trials.

Notice Pleading

Gillispie v. Goodyear Service Stores—Supreme Court of N.C. 1963

Facts: P alleges that some guys came and tied her up and took her somewhere from her house; P states only conclusions and no facts in her complaint.

Issue: Does the aforementioned complaint state sufficient facts so as to constitute a c/a?

Holding: No.  The aforementioned complaint does not state sufficient facts so as to constitute a c/a.

Rule of Law: In order to state a c/a, the complaint must state specific facts which form the bases for the legal conclusions alleged in the complaint.
United States v. Board of Harbor Commissioners—District of Delaware--1977

Facts: D alleges that P Govt. didn’t specify which companies spilled oil, when they did it, etc.

Issue: Did the P’s complaint fail to adequately describe and outline the charges filed against the D’s, so as to be in violation with FRCP 12(e)?

Holding: No.  The P’s complaint did not fail to adequately notify the D’s as to the nature of the claim, in accordance with FRCP 8, thereby rendering a claim of a violation of FRCP 12(e) unnecessary.

Rule of Law: A motion for a more definite statement of the complaint under FRCP 12(e) is generally restricted to situations where the complaint is unintelligible rather than lacking in details.

As long as the complaint “fairly notified (the P) of the nature of the claim”, in compliance with FRCP 8, the D’s motion for a violation of FRCP 12(e) is inappropriate.

Conley v. Gibson—S.Ct. 1957

Facts: Ps Black railway workers alleged D union was discriminating against them; Ps did not say exactly who discriminated, or when or how or whatever.

Issue: Did the Ps’ complaint provide a “short and plain statement of the claim” and a basis upon which facts supporting the Ps’ allegations may entitle them to relief, in accordance with the accepted rule and FRCP 8(a)?

Holding: Yes.  The P’s complaint does provide a “short and plain statement of the claim” and a basis upon which facts supporting the Ps’ allegations may entitle them to relief, in accordance with the accepted rule and FRCP 8(a).

Rule of Law: In accordance with FRCP 8(a), a complaint must provide a “short and plain statement of the claim” and a basis upon which the plaintiff may be entitled to relief.

McHenry v. Renne—9th Cir. 1996

Facts: P crazy man passed out food/literature in parks in San Francisco; P’s counsel submitted crazy complaints that made no sense.

Issue: Did the trial court abuse its discretion by dismissing the c/a with prejudice, where the complaint was unnecessarily confusing, and the trial court offered the P-apnt two opportunities, beyond the initial complaint, to amend and resubmit the c/a?

Holding: No.  The trial court did not abuse its discretion by dismissing the c/a with prejudice, where the complaint was unnecessarily confusing, and the trial court offered the P-apnt two opportunities, beyond the initial complaint, to amend and resubmit the c/a.

Rule of Law: In the event that a complaint is unnecessarily confusing and difficult to comprehend, despite the fact that the complaint is not wholly without merit, the complaint may be dismissed for failure to state a c/a in accordance with FRCP 8.
Pleading in the Alternative

McCormick v. Kopmann—App. Court of Illinois--1959

Facts: P sued a bar owner and driver of car who got into an accident with decedent; the claims were conflicting because both the bar owner and the driver could not be liable.

Issue: Did the trial court erringly fail to dismiss the c/a and render a directed verdict in favor of the D’s because Counts I and IV of the P-apl’s complaint are conflicting?

Is it acceptable for conflicting allegations to be filed in the same c/a if the P has no knowledge indicating whether either allegation is true or not?

Holding: No.  The trial court did not erringly fail to dismiss the c/a and render a directed verdict in favor of the D’s because Counts I and IV of the P-apl’s complaint are conflicting.

Yes.  It is acceptable for conflicting allegations to be filed in the same c/a if the P has no knowledge indicating whether either allegation is true or not.

Complications

Ross v. A.H. Robins Co.—2d Cir. 1979

Facts: P bought shares in D company after D allegedly lied about the Dalkon Shield and its potential, etc.

Issue: Did the trial court erringly dismiss the P’s c/a for failing to comply with FRCP 9(b), which assures the D of “fair notice of what the P’s claim is and the grounds upon which it rests”?

Holding: Yes.  The trial court did erringly dismiss the P’s c/a for failing to comply with FRCP 9(b), which assures the D of “fair notice of what the P’s claim is and the grounds upon which it rests.”

Rule of Law: Despite the inadequacies of the complaint, the P-apnts should have been provided an opportunity to argue in front of a jury.—Merits of the case.

Leatherman v. Tarrant County Narcotics Intelligence and Coordination Unit—S.Ct. 1993

Facts: P residents sued D cops for breaking into their apartments because the cops “smelled” narcotics.

Issue: Does a “heightened pleading standard” apply to Civil Rights cases alleging municipal liability under Rev.Stat. §1979, 42 U.S.C. § 1983?

Holding: No.  A “heightened pleading standard” does not apply to Civil Rights cases alleging municipal liability under Rev.Stat. §1979, 42 U.S.C. § 1983 because it conflicts with FRCP 8 and 9.

Rule of Law: While it is true that the 5th Circuit held that a “heightened pleading standard” may be employed in cases where relief was sought under § 1983, this “heightened standard” cannot coexist with the FRCP 8(a)(2) which requires only a “short and plain statement of the claim showing that the pleader is entitled to relief.”

Rule 9(b) does require a more specific statement of the c/a when:

Fraud or mistake is alleged.

Rule 9(b) does not make reference to §1983.

Affirmative Defenses

Gomez v. Toledo—S.Ct. 1980

Facts: P Puerto Rican cop alleged his D supervisor was trying to frame him; claimed violation of constitutional rights.

Issue: In a c/a brought under 42 U.S.C. §1983 against a public official who may be entitled to qualified immunity, must the plaintiff allege that the defendant acted in bad faith in order to state a claim for relief?

Holding: No.  Under 42 U.S.C. § 1983 a c/a brought against a public official need not allege that the defendant acted in bad faith in order to state a claim for relief.

Rule of Law: The only bases for stating a claim for relief under § 1983 are:

The allegation of a deprivation of a federal right;

The allegation that the defendant deprived the plaintiff of a federal right was acting under color of a statute, ordinance, regulation, custom, or usage of any state or territory.

Qualified immunity is a defense, and therefore the burden of pleading this defense lies with the defendant.

Amendments, Voluntary Dismissal, Default Judgments

Shepard Claims Service, Inc. v. William Darrah & Associates—6th Cir. 1986

Facts: D asked for an extension for filing an answer; P thought he meant one thing, and D thought another; when D returned from vacation, he answered a few days late; P moved for default judgment; D moved to set aside default.

Issue: Would sustaining a motion to set aside default judgement unfairly prejudice the plaintiff?

Assuming the D were allowed to try his case in court, would he have a meritorious defense?

Was the default a result of “culpable” conduct on the part of the defendant?

Holding: No.  Sustaining a motion to set aside default judgement would not unfairly prejudice the plaintiff in this case.

Yes.  Assuming the D were allowed to try his case in court, he would have a meritorious, albeit not necessarily successful, defense.

No.  The default was not the result of “culpable conduct” on the part of the defendant.

Rule of Law: In United Coin Meter Co. v. Seaboard Coastline R.R., 705 F.2d 839, a case with similar facts and issues to the present case, it was held that three factors are necessary to determine in ruling on a motion to set aside a default judgement: Will the plaintiff will be prejudiced as a result? Does the defendant have a meritorious defense? And was the default the result of culpable conduct on the part of the defendant?

David v. Crompton & Knowles Corp.—Eastern District of Penn. 1973

(Negative pregnant: assertion that is formed in such a way as to appear to be a denial, but which could still be “pregnant with admission.”

Issue: Does an averment of lack of knowledge or information sufficient to deny the P’s allegations that the D designed, manufactured, and sold the machine in question represent an admission that it did design, manufacture, and sell the machine?

Should the D be allowed to amend its answer despite the fact that the P would be prejudiced by such an amended answer?

Holding: Yes.  An averment of lack of knowledge or information sufficient to deny the P’s allegations that the D designed, manufactured, and sold the machine in question does represent an admission.

No.  The D should not be allowed to amend its answer because it would unfairly prejudice the P in this case.

Rule of Law: Despite a permissive attitude to encourage decision of cases on their merits, the Federal Rules maintain that amendments to answers or complaints are not allowed when they will result in undue prejudice to the opposing party.

Relationship of Substance and Procedure

Mitchell v. Archibald & Kendall, Inc.—7th Cir. 1978

Facts: P shot in the face by criminals near D’s loading dock; question as to whether P was on D’s land or not.

Issue: Whether the owner or occupier of land has the duty to reasonably protect an invitee from criminal attacks that take place off of the owner or occupier’s property, on a public thoroughfare?

Procedural: Whether dismissal of this case under FRCP 12(b)(6) was procedurally proper?

Holding: No.  Under Illinois law, the owner or occupier of land has no duty to reasonably protect an invitee from criminal attacks that take place off of the owner or occupier’s property, on a public thoroughfare.

Yes.  The District Court’s dismissal of this case under FRCP 12(b)(6) was procedurally proper.

Rule of Law: Under Illinois law, which has accepted Restatement of Torts (Second) §344, “A possessor of land who holds it open to the public for entry for his business purposes is subject to liability to members of the public while they are upon the land.”

A FRCP 12(b)(6) motion must be denied if the pleadings raise a contested issue of material fact.

IV—Other Parties and Other Claims

Counterclaims
Wigglesworth v. Teamsters Local Union No. 592—Eastern District of Virginia—1975

Facts: P sued D for trying to restrict his freedom of speech; P was in a union but was not happy with union leadership, etc.; D tried to counterclaim based on different events.

Issue: Whether P’s motion to dismiss for lack of subject matter jurisdiction is allowable under the circumstances?

Whether defendants’ counterclaim arises from the same transaction or occurrence that is the subject matter of the P’s claim, thus satisfying the requirement set forth by Fed.R.Civ.P. 13, of a compulsory counterclaim?

Holding: Yes.  Under the circumstances, P’s motion to dismiss for lack of subject matter jurisdiction is allowed under FRCP 12(h)(3), which states that the motion may be raised at any time.

No.  D’s counterclaim does not arise out of the same transaction or occurrence that is the subject matter of the P’s claim, thus satisfying the requirement set forth by FRCP 13, of a compulsory counterclaim.

Rule of Law: FRCP 12(h)(3) clearly states that a motion to dismiss for lack of subject matter jurisdiction is allowed at any time.

The test of compulsoriness requires that there need not be “an absolute identity of factual backgrounds for the two claims, but only a logical relationship between them.”

Doe Pleading

Southern Methodist University Association of Women Law Students v. Wynne and Jaffe—5th Cir. 1979

Issue: Whether in the absence of matters “of a sensitive and highly personal nature,” four plaintiffs alleging sexual discrimination under Title VII may remain anonymous during the course of the trial proceedings?

Holding: No. In the absence of matters “of a sensitive and highly personal nature,” four plaintiffs alleging sexual discrimination under Title VII may not remain anonymous during the course of the trial proceedings.

Rule of Law: Neither Title VII nor any of the Federal Rules allow for anonymity when the identity of the anonymous party is known.

Further, in order to remain anonymous, parties must “reveal facts of a highly personal nature,” “express a desire to participate in” prohibited activity, or challenge the validity of various forms of government activity.

United States v. Microsoft—DC Cir. 1995

Facts: Microsoft sued by Govt. and numerous Doe companies tried to take part in the trial anonymously.

Issue: Whether the trial judge erringly permitted the doe companies to proceed anonymously?

Holding: Yes.  The trial judge erringly permitted the doe companies to proceed anonymously.

Rule of Law: “Basic fairness dictates that those among the defendants’ accusers who wish to participate … as individual party plaintiffs must do so under their real names.”  Southern Methodist Univ. Ass’n of Women Law Students v. Wynne & Jaffe.  5th Cir. 1979.

Joinder

Cohen v. District of Columbia National Bank—DC Cir. 1972

Facts: P got several loans from banks in DC; when P found out loans in DC were calculated differently, P sued all of the banks.

Issue: Under FRCP 20(a) and 18(a), may the Ps join parties to a complaint who are not directly involved with the alleged wrongdoing?

Holding: No.  Under FRCP 20(a), plaintiffs may not join parties against whom they have no “right to relief.”

Rule of Law: Under FRCP 20(a), claims against additional parties may be joined if the claims arise from “the same transaction, occurrence, or series of transactions or occurrences.”  In addition, the additional claims must provide a “right to relief.”
Kedra v. City of Philadelphia—District Court for Eastern District of Penn. 1978

(Indispensable Party rule—A court should do “complete justice” or none at all, and that if a party found to be necessary could not be joined, the suit was dismissed)

Facts: Police brutality occurring over years against several members of the P’s family.

Issue: Whether defendants in this suit have been properly joined under the provisions of FRCP 20(a), which states that the plaintiff’s claims must “aris[e] out of the same transaction, occurrence, or series of transactions or occurrences” because the events alleged took place over a period of approximately one and one-half years?

Whether one trial against all defendants will unfairly prejudice some of the defendants?

Holding: Yes.  Under FRCP 20(a), which states that the plaintiff’s claims must “aris[e] out of the same transaction, occurrence, or series of transactions or occurrences” the defendants in this suit have been properly joined.

It cannot yet be decided whether joinder of defendants in this action will unfairly prejudice some of them because the specific involvement of each defendant has not been determined, and cannot be determined until after discovery.

Rule of Law: FRCP 20(a) attempts to join as many claims, parties, and remedies as possible in order to cut down on the expense and time required in a trial.  Therefore, as long as “some of the claims by or against each party arise out of common events and contain common factual or legal questions,” joinder is strongly encouraged.

FRCP 20(b) allows courts to prevent unfair prejudice to parties who have been joined by ordering separate trials, and states: “The court may make such orders as will prevent a party from being embarrassed, delayed, or put to expense by the inclusion of a party against whom he asserts no claim and who asserts no claim against him and may order separate trials or make other orders to prevent delay or prejudice.”

Janney Montgomery Scott, Inc. v. Shepard Niles, Inc.—3rd Cir. 1993

Facts: P contracted with Underwood to provide private placement financing; Underwood got financing from D; P claims it is owed a contingent fee under the contract even though it didn’t find the financing; P claims Underwood must be joined to get complete relief.

Issue: Whether the District Court could give complete relief to the parties without prejudice to them or the absent party in a breach of contract against only one of two co-obligors that may be liable to P-apnt?

Whether the possibility that the decision in the present case, in the absence of Underwood would create a “persuasive precedent” in any subsequent action against Underwood, could impair or impede Underwood’s interest under Rule 19(a)(2)(i)?

Whether the absence of Underwood in this action would expose D-apl to “substantial risk of incurring double, multiple, or otherwise inconsistent obligations by reason of the claimed interest”?

Holding: Yes.  The District Court could give complete relief to the parties without prejudice to them or the absent party in a breach of contract against only one of two co-obligors that may be liable to P-apnt.

No.  The mere possibility that the decision in the present case, in the absence of Underwood would create a “persuasive precedent” in any subsequent action against Underwood, could not be seen as necessarily impairing or impeding Underwood’s interest under Rule 19(a)(2)(i).

No.  The absence of Underwood in this action would not expose D-apl to “substantial risk of incurring double, multiple, or otherwise inconsistent obligations by reason of the claimed interest.”

Rule of Law: Under Rule 19(a), joinder of parties is compulsory when complete relief cannot be provided to the present parties in the action.  If complete relief can be provided with the present parties, then joinder is not compulsory.

Under Rule 19(a)(2)(i), joinder of parties is compulsory when a decision in one trial may have an effect on a future action if the absent party is not joined.

Under Rule 19(a)(2)(ii), joinder of parties is compulsory if the absence of one party would expose a present party to “substantial risk of incurring double, multiple, or otherwise inconsistent obligations by reason of the claimed interest.”

Impleader

Clark v. Associates Commercial Corp.—U.S. District Court of Kansas—1993

Facts: P was beaten up by 3rd PDs after 3rd PP contracted with them to repossess P’s tractor.

Issue: Whether D’s 3rd party claim against 3rd PDs is acceptable under FRCP 14, which states that impleader is proper only if the 3rd PD “is or may be liable to the 3rd PP for all or part of the P’s claim against the 3rd PP”?

Holding: Yes.  Under FRCP 14, which states that impleader is proper only if the 3rd PD “is or may be liable to the 3rd PP for all or part of the P’s claim against the 3rd PP,” D’s 3rd party claim is acceptable.

Rule of Law: Under FRCP 14(a), impleader is expressly allowed if the 3rd PD “is or may be liable to the 3rd PP for all or part of the P’s claim against the 3rd PP.”

Intervention

Hopwood—5th Cir.

Final Order of the Court for the Second Motion to Intervene

Facts: Black students from the U of T tried to intervene alleging that the school of law did not represent their interests.

Issue: Whether the defendant’s failure to raise the proposed Title VI defense constitutes a changed circumstance?

Whether the present motion to intervene is based on the same issue presented in the first motion to intervene?

Holding: The defendant’s failure to raise the proposed Title VI defense does constitute a changed circumstance, but that argument is precluded by the “law of the case” doctrine which effectively prevents a rehearing.

Yes.  The present motion to intervene is based on the same issue presented in the first motion to intervene, thus invoking the “law of the case” doctrine.

Rule of Law: second motion would be treated as independent of the first if it was reached under materially changed circumstances.  Hodgson v. United MineWorkers; United States Envt’l Protection Agency v. City of Green Forest, etc.

Based on the “law of the case” doctrine, when a prior panel discusses an issue on the merits, a later panel cannot reach a contrary conclusion.  Williams v. City of New Orleans.
Ethics and Sanctions

Albright v. Upjohn Co.—6th Cir. 1986

Facts: P’s teeth were stained from ingesting some drug; P did not adequately respond to D’s requests to amend complaint; provide evidence, etc.

Issue: Whether the P conducted an investigation such that its claims were “well grounded in fact” within the meaning of FRCP 11?

Holding: No.  The P did not conduct an investigation such that its claims were “well grounded in fact” within the meaning of FRCP 11.

Rule of Law: FRCP 11 requires that sanctions shall be imposed when an attorney or party fails to conduct an investigation such that its claims are “well grounded in fact.”

Cine Forty-Second Street Theatre Corp. v. Allied Artists Pictures Corp.—2d Cir. 1979

Facts: P (movie theatre)  alleged Ds were conspiring to prevent it from running first rate movies, etc.; P was served with interrogatories by the D; P repeatedly failed to respond to the requests over the course of years.

Issue: Whether grossly negligent failure to comply with a discovery request should merit the strongest measures available under FRCP 37?

Whether gross negligence amounting to a “total dereliction of professional responsibility,” but not a conscious disregard of court orders, is properly embraced within the “fault” component of Societe Internationale’s triple criterion?

Holding: Yes.  When gross professional negligence has been found, then the strongest measures are warranted under FRCP 37.

Yes.  Gross negligence is within the “fault” component of Societe Internationale’s triple criterion.

Rule of Law: When gross professional negligence has been found, then the strongest measures are warranted under FRCP 37.

In Societe Internationale, “Rule 37 should not be construed to authorize dismissal of [a] complaint because of petitioner’s noncompliance with a pretrial production order when it has been established that failure to comply has been due to inability, and not to willfulness, bad faith, or any fault of petitioner.”

Exemptions and Privileges

Disclosure

Hickman v. Taylor—S.Ct. 1947

“The new rules, however, restrict the pleadings to the task of general notice-giving and invest the deposition-discovery process with a vital role in the preparation for trial.  The various instruments of discovery now serve (1) as a device, along with the pretrial hearing under Rule 16, to narrow and clarify the basic issues between the parties, and (2) as a device for ascertaining the facts, or information as to the existence or whereabouts of facts, relative to those issues.  Thus civil trials in the federal courts no longer need the carried on in the dark.  The way is now clear, consistent with recognized privileges for the parties to obtain the fullest possible knowledge of the issues and facts before the trial.”

“The deposition-discovery procedure simply advances the stage at which the disclosure can be compelled from the time of trial to the period preceding it, thus reducing the possibility of surprise.”

Powell, J. dissenting from 1980 Amendments to the FRCP

“[A]ll too often, discovery practices enable the party with greater financial resources to prevail by exhausting the resources of a weaker opponent.”

In Re Convergent Technologies Securities Litigation—Federal District Court for the Northern District of Cal. 1985

Facts: D served P with interrogatories with over 1000 questions.

Issue: At what point in the pretrial process should the P be required to answer “contention” interrogatories filed by the D?

Whether interrogatories with over 1000 questions are unduly burdensome or unfair?

Holding: P should be excused from answering most of the interrogatories until after they had completed a substantial amount of discovery, particularly document inspection.

Yes.  Interrogatories with over 1000 questions are unduly burdensome and unfair.

Rule of Law: Contention interrogatories are unlikely to produce any useful information until after discovery if they focus on the D’s conduct.

This case has violated the spirit of Rule 26(b)(1)(a)(iii) because it is “unduly burdensome or expensive, [not] taking into account the needs of the case, the amount in controversy, limitations on the parties’ resources, and the importance of the issues at stake in the litigation.”

This case violated the spirit of Rule 1 by failing to provide a “just, speedy, and inexpensive determination.”

Scheetz v. Bridgestone/Firestone, Inc.—Federal District Court of Montana--1993

Facts: Product liability action; P’s counsel sued D multiple times and got the info. requested before; D maintains that P already knows the info./has the evidence.

Issue: Whether the D should be required to identify witnesses, information, and documents about which the P’s counsel already is fully aware in compliance with Local Rule 200-5(a)?

Holding: Yes.  The D must identify witnesses, information, and documents about which the P’s counsel already is fully aware in compliance with Local Rule 200-5(a).

Rule of Law: Local Rule 200-5(a) requires attorneys to submit to the opposing side “the identity of persons known or believed to have discoverable information about the claims or defenses, and a summary of that information; a description, including the location and custodian of any tangible evidence or relevant documents that are reasonably likely to bear on the claims or defenses.”

Shifting Burdens

Adickes v. S.H. Kress & Co.—S.Ct. 1970

Facts: White Schoolteacher in Miss. In 1969; alleged conspiracy by police officers and store manager to get her arrested; no evidence of conspiracy, only inferences.

Issue: Whether a Rule 56 motion for summary judgment may be granted where the moving party fails to provide evidence that the nonmoving party has failed to meet her burden of proof, or whether the motion may be granted if the moving party merely points out the lack of material facts to support the nonmoving party’s claim?

Holding: The moving party must establish that the nonmoving party failed to establish a question of material fact by affirmatively asserting evidence of its own.

Rule of Law: “Where the evidentiary matter in support of the motion does not establish the absence of a genuine issue, summary judgment must be denied even if no opposing evidentiary matter is presented.”

Celotex Corp. v. Catrett—S.Ct. 1986

Facts: Asbestos/personal injury case; P died after exposure to asbestos; P sued 15 companies; All were granted summary judgment; P appealed only against D; P had three documents that alleged D’s asbestos was the brand P was exposed to. 

Issue: Whether the D’s failure to support its motion for summary judgment with evidence effectively precludes the granting of summary judgment in its favor?

Holding: No.  The D’s failure to support its motion for summary judgment with evidence does not preclude the granting of summary judgment in its favor.

Rule of Law: Under FRCP 56(c), summary judgment may be granted if, “after adequate time for discovery and upon motion, [the nonmoving] party … fails to make a showing sufficient to establish the existence of an element essential to that party’s case, and on which that party will bear the burden of proof at trial.”

The court does not believe that the Adickes holding implies that the burden of proof is on the moving party to produce evidence that there is no genuine issue of fact, but that “the burden on the moving party may be discharged by “showing”—that is, pointing out to the district court—that there is an absence of evidence to support the nonmoving party’s case.”

Arnstein v. Porter—2d Cir. 1946

Facts: Crazy songwriter; alleges that D stole his music; question as to credibility of witnesses.

Issue: Whether the trial court erringly deprived the plaintiff of a trial by granting summary judgment for the plaintiff’s failure to assert evidence supporting his claim of copyright infringement?

Holding: Yes.  The trial court did erringly deprive the plaintiff of a trial by granting summary judgment for the plaintiff’s failure to assert evidence supporting his claim of copyright infringement.
Rule of Law: When there is an issue of the credibility of the witnesses, an issue of material fact presents itself, and summary judgment may not be granted because it would prevent the nonmoving party’s right to trial by jury.

Dyer v. MacDougall—2d Cir. 1992

Issue: Whether the P had a “genuine issue” of fact under Rule 56(c) where the only witnesses or defendants had already denied committing or hearing the alleged slander or libel, although the P had yet to depose them?

Whether the plaintiff may have obtained admissions from the witnesses through his own depositions, when they have already denied the allegations in other depositions?

Holding: No.  The P did not have a “genuine issue” of fact under Rule 56(c) where the only witnesses or defendants had already denied committing or hearing the alleged slander or libel, although the P had yet to depose them.

No.  The plaintiff could not have obtained admissions from the witnesses through his own depositions, when they have already denied the allegations in other depositions because there was no attempt to depose them, despite being provided the opportunity to do so.

Rule of Law: It is true that a party may convince a jury that his allegations are true even when all of the witnesses deny them, but this is only because otherwise there could be no effective appeal from a judge’s disposition of a motion for directed verdict.  In other words, there must be some way to appeal a directed verdict judgment, and disallowing the above mentioned scenario would preclude the option to appeal in such cases.

While it is true that a jury may opt to believe one party’s allegations even though they directly contradict the denials of all of the witnesses, the party must at least attempt to depose the witnesses himself.

Heightened Pleading Standards

Kimberlin v. Quinlan—DC Cir. 1993

Facts: P was a federal prisoner; wanted a news conference to say that he sold drugs to Dan Quayle; P was “detained” on three occasions by the prison officials, allegedly to punish him for trying to disrupt the Bush/Quayle election.

Issue: Whether the P met a “heightened standard of production” required because the Ds are entitled to qualified immunity from suit, to show that the Ds actually denied him his Constitutional rights in order to avoid a motion for summary judgment?

Holding: No.  The P did not meet the “heightened standard of production” required because the Ds are entitled to qualified immunity from suit, to show that the Ds actually denied him his Constitutional rights in order to avoid a motion for summary judgment.

Rule of Law: In order to avoid a Rule 56 motion for summary judgment, the nonmoving party must satisfy a “heightened standard of production” to show that the moving party has actually done what was alleged, because the moving party is entitled to qualified immunity from suit.

Law Versus Facts

Bose Corporation v. Consumers Union of United States, Inc.—S.Ct. 1984

Facts: D published an article in its magazine saying bad things about P (manufacturer’s) speakers.

Issue: Whether the Court of Appeals was justified in conducting an independent review of the record to determine whether the district court’s finding of actual malice was sufficient?

Holding: Yes.  The Court of Appeals was justified in conducting an independent review of the record to determine whether the district court’s finding of actual malice was sufficient.

Rule of Law: “In cases in which there is a claim of denial of rights under the Federal Constitution, this Court is not bound by the conclusions of lower courts, but will re-examine the evidentiary basis on which those conclusions are founded.”

“[I]n cases involving the area of tension between the First and Fourteenth Amendments on the one hand and state defamation laws on the other, we have frequently had occasion to review ‘the evidence in the … record to determine whether I could constitutionally support a judgment for the plaintiff.”

Trial

G. Heileman Brewing Co. v. Joseph Oat Corp.—7th Cir. 1989

Issue(s): Whether district courts have the authority, under Rule 16, to order represented parties to attend pretrial conferences?

Whether the district court abused its discretion by ordering the D to send a corporate representative with authority to settle to a pretrial conference?

Whether the district court abused its discretion by sanctioning D for failing to comply with the court order that a corporate representative with authority to settle attend a pretrial conference, when an attorney representing the company did attend the conference?

Holding: Yes.  District courts have the authority, under Rule 16, to order represented parties to attend pretrial conferences.

No.  The district court did not abuse its discretion by ordering the D to send a corporate representative with authority to settle to a pretrial conference.

No.  The district court did not abuse its discretion by sanctioning D for failing to comply with the court order that a corporate representative with authority to settle attend a pretrial conference, when an attorney representing the company did attend the conference.

Rule of Law: “Rule 16 is not designed as a device to restrict or limit the authority of the district judge in the conduct of pretrial conferences”, and they may order represented parties to appear in order to “preserve the efficiency, and more importantly, the integrity, of the judicial process.”

When the benefits to be gained outweigh the inconvenience of requiring a represented party to attend a pretrial conference, the district court is within its discretion to do so.

The magistrate clearly expressed his order to the D, who failed to meet the requirements of the order by sending a representative not capable of settling.

Dissents: Easterbrook, J.: “The order we affirm today compels persons who have committed no wrong, who pass every requirement of Rules 11 and 68, who want only the opportunity to receive a decision on the merits, to come to court with open checkbooks on pain of being held in contempt.”

Posner, J.: Courts may not coerce settlement, and by insisting on a representative who could settle, the court was essentially coercing settlement.

D did not want to settle, and the “magistrate’s continued insistence on Oat’s sending an executive to

Newton v. A.C. & S., Inc.—3rd Cir. 1990

Facts: Personal injury/asbestos case; Judge coerced parties into settling by imposing fines.

Issue(s): Whether the district court had the authority to fine parties for failing to settle by a certain date prior to trial?

Holding: No.  The district court did not have the authority to fine parties for failing to settle by a certain date prior to trial.

Rule of Law: While courts are to encourage settlement, “the court’s efforts to expedite the settlement of cases must be consistent with the dictates of due process.  Furthermore, these efforts should not unduly pressure or coerce litigants into settlement.”

Jury Instructions

Whitlock v. Jackson—U.S. District Court for the S.D.Ind.—1991

Facts: P allegedly beaten to death by Ds. P alleges that inconsistencies in the interrogatories provided to the jury restricted the jury from finding that the Ds violated the decedent’s constitutional rights.

Issue: Whether the P waived her right to further review of the alleged inconsistencies in the interrogatories by failing to object at trial?

Whether there were inconsistencies in the interrogatories that merit a new trial, assuming that the P did not waive her right?

Holding: No.  The P did not waive her right to further review of the alleged inconsistencies in the interrogatories by failing to object at trial.

No.  There were no sufficient inconsistencies in the interrogatories that merit a new trial.

Rule of Law: Rule 49(a) does not allow the plaintiff to waive her right to further review.

The alleged inconsistencies were not sufficient, as the jury could have reasonably come to the conclusion that it did based on the legal principles involved.

Rule 49(a), unlike 49(b), does not “contain a specific direction to send the jury back for further deliberations in the event of an inconsistency in the jury’s answers.”

Therefore, “Rule 49(a) does not require a party to object to the inconsistencies in order to preserve his right to challenge the inconsistencies in a subsequent motion or on appeal.”

Sopp v. Smith—Cal. Supreme Court—1963

Facts: One juror drove to the scene of the accident and personally talked to witnesses; P submitted an affidavit from the juror in which he admitted to this improper behavior.

Issue: Whether affidavits from jurors may be used to impeach a verdict where the juror’s conduct was clearly improper?

Holding: No.  Affidavits from jurors may not be used to impeach a verdict where the juror’s conduct was clearly improper.

Rule of Law: “It is the general rule in California that affidavits of jurors may not be used to impeach a verdict.”  Kollert v. Cundiff.

People v. Hutchinson—Cal. Supreme Court—1969

Facts: Bailiff coerced jurors into coming to a decision.

Issue: Whether affidavits from jurors alleging misconduct on the part of a bailiff are admissible as evidence that may impeach a jury verdict?

Holding: Yes.  Affidavits from jurors alleging misconduct on the part of a bailiff are admissible as evidence that may impeach a jury verdict.

Rule of Law: “The only improper influences that may be proved … to impeach a verdict … are those open to sight, hearing, and the other senses and thus subject to corroboration.”

Judgment as a Matter of Law

Galloway v. United States—Supreme Court—1943

Facts: P went crazy; Was in the army; Sued the Govt. for disability benefits; Gap of 8 years in which there was no evidence as to his craziness.

Issue: Whether the P’s evidence at trial was sufficient to sustain a verdict in favor of the P had the case gone to the jury?

Whether the directed verdict entered against the P was in violation of the Seventh Amendment, which preserves the “right of trial by jury?”

Holding: No.  P’s evidence at trial was not sufficient to sustain a verdict in favor of the P had the case gone to the jury.

No.  The directed verdict entered against the P was not in violation of the Seventh Amendment, which preserves the “right of trial by jury.”

Rule of Law: “[M]ere speculation [is] not allowed to do duty for probative facts, after making due allowance for all reasonably possible inferences favoring the party whose case is attacked.”

The Seventh Amendment does not restrict the right of federal courts to enter directed verdicts, either under the weight of prior decisions, or under Fed.R.Civ.P. 50.

Lavender v. Kurn—Supreme Court—1946

Facts: P was killed either by a train or somebody murdering him; There was no direct evidence in support of either theory.

Issue: Whether circumstantial evidence is sufficient to submit a case for jury consideration?

Holding: Yes.  Circumstantial evidence is sufficient to submit a case for jury consideration.

Rule of Law: “Whenever facts are in dispute or the evidence is such that fair-minded men may draw different inferences, a measure of speculation and conjecture is required on the part of those whose duty it is to settle the dispute by choosing what seems to them to be the most reasonable inference.  Only when there is a complete absence of probative facts to support the conclusion reached does a reversible error appear.”

This is Me v. Taylor, Bufman, and Zev Bufman Entertainment, Inc—2d Cir. 1998

Facts: P Cic. Tyson sued D for breach of contract; There was an issue of material fact concerning the contract stipulations.

Issue: Whether the trial court erred in granting the D’s motion for judgment as a matter of law?

Holding: Yes.  The trial court erred in granting the D’s motion for judgment as a matter of law.

Rule of Law: Judgment as a matter of law may only be granted where “the evidence is such that, without weighing the credibility of the witnesses or otherwise considering the weight of the evidence, there can be but one conclusion as to the verdict that reasonable [persons] could have reached.”  Cruz v. Local Union No. 3, Int’l Bhd. Of Elec. Workers. 
“[A]s in the case of a grant of summary judgment, the evidence must be such that a reasonable juror would have been compelled to accept the view of the moving party.’”  Piesco v. Koch.

Jurisdiction

Personal Jurisdiction

Pennoyer v. Neff—Supreme Court—1877

Issue: Whether Oregon may assume personal jurisdiction where the defendant was not a resident of the state, but obtained property in the state subsequent to the execution of default judgment against him?

Holding: No.  Oregon may not assume personal jurisdiction where the defendant was not a resident of the state, but obtained property in the state subsequent to the execution of default judgment against him.

Rule of Law: “If the judgment be previously void, it will not become valid by the subsequent discovery of property of the defendant, or by his subsequent acquisition of it.”

“[E]very State possesses exclusive jurisdiction and sovereignty over persons and property within its territory.”

“[N]o State can exercise direct jurisdiction and authority over persons or property without its territory.”

Debt follows you wherever you go.  You can be served in any state, resident or not, but you must be IN that state.

Harris v. Balk—Supreme Court—1905

Issue: Whether a debt owed in one state between two state residents can be garnished by a third party in another state without the termination of the debt in the original state?

Holding: No.  A debt owed in one state between two state residents cannot be garnished by a third party in another state without the termination of the debt in the original state.

Rule of Law: “If there be a law of the state providing for the attachment of the debt, then, if the garnishee be found in that state, and process be personally served upon him therein, we think the court thereby acquires jurisdiction over him, and can garnish the debt due from him to the debtor of the plaintiff, and condemn it, provided the garnishee could himself be sued by his creditor in that state.”

“The obligation of the debtor to pay his debt clings to and accompanies him wherever he goes.”

“It would be no defense to such suit for the debtor to plead that he was only in the foreign state casually or temporarily.”

“Being a citizen of North Carolina, [Balk] was entitled to all the privileges and immunities of citizens of the several states, one of which is the right to institute actions in the courts of another state.”

“[T]he judgment against Harris in Maryland, condemning the $180 which he owed to Balk, was a valid judgment, because the court had jurisdiction over the garnishee by personal service of process within the state of Maryland.”

Hess v. Pawloski—Supreme Court—1927

Facts: Car accident in Mass.  P sued D even though D was not a resident; Mass. has a statute that appoints the registrar of the State as the nonresident’s representative.

Issue: Whether a Mass. statute that automatically appoints the registrar of the State as the nonresident defendant’s representative for accepting service of process is in violation of the Due Process Clause of the Fourteenth Amendment?

Holding: No.  A Mass. statute that automatically appoints the registrar of the State as the nonresident defendant’s representative for accepting service of process is not in violation of the Due Process Clause of the Fourteenth Amendment.

Rule of Law: Based on the holding in Kane v. New Jersey, States have the power to appoint representatives to accept service of process for nonresidents.

Cars are “dangerous machines.”  Thus, “[i]n the public interest the State may make and enforce regulations reasonably calculated to promote care on the part of all residents and nonresidents alike, who use its highways.”

The Modern Era

International Shoe Co. v. Washington—S.Ct. 1945

Issue: Whether an international corporation that does not have an official office or branch within the state of Washington, but which nevertheless carries on business in that state, is amenable to suit within that state for unpaid contributions to the state unemployment contribution fund under the limitations of the due process clause of the 14th Amendment?

Whether the state of Washington can exact those contributions under the due process clause of the Fourteenth Amendment?

Holding: Yes.  An international corporation that does not have an official office or branch within the state of Washington, but which nevertheless carries on business in that state, is amenable to suit within that state for unpaid contributions to the state unemployment contribution fund under the limitations of the due process clause of the 14th Amendment.

Yes.  The state of Washington can exact those contributions under the due process clause of the Fourteenth Amendment.

Rule of Law: “[D]ue process requires only that in order to subject a defendant to a judgment in personam, if he be not present within the territory of the forum, he have certain minimum contacts with it such that the maintenance of the suit does not offend ‘traditional notions of fair play and substantial justice.’”  Milliken v. Meyer.

“[I]t has been generally recognized that the casual presence of the corporate agent or even his conduct of single or isolated items of activities in a state in the corporation’s behalf are not enough to subject it to suit on causes of action unconnected with the activities there.  To require the corporation in such circumstances to defend the suit away from its home or other jurisdiction where it carries on more substantial activities has been thought to lay too great and unreasonable a burden on the corporation to comport with due process.”

“[T]here have been instances in which the continuous corporate operations within a state were thought so substantial and of such a nature as to justify suit against it on causes of action arising from dealings entirely distinct from those activities.”

“[A]lthough the commission of some single or occasional acts of the corporate agent in a state sufficient to impose an obligation or liability on the corporation has not been thought to confer upon the state authority to enforce it … other such acts, because of their nature and quality and the circumstances of their commission, may be deemed sufficient to render the corporation liable to suit.”

“[T]o the extent that a corporation exercises the privilege of conducting activities within a state, it enjoys the benefits and protection of the laws of that state.”

“[T]he activities carried on in behalf of appellant in the State of Washington were neither irregular nor casual.  They were systematic and continuous … resulted in a large volume of interstate business, in the course of which appellant received the benefits and protection of the laws of the state, including the right to resort to the courts for the enforcement of its rights.”

McGee v. International Life Ins. Co.—S.Ct. 1957

Issue: Whether the State of California has jurisdiction over an insurance company without an office in that State, but which insures residents of that State?

Holding: Yes.  The State of California has jurisdiction over an insurance company without an office in that State, but which insures residents of that State.

Rule of Law: “[D]ue process requires only that in order to subject a defendant to a judgment in personam, if he be not present within the territory of the forum, he have certain minimum contacts with it such that the maintenance of the suit does not offend ‘traditional notions of fair play and substantial justice.’”  Milliken v. Meyer, quoted in International Shoe.

“These residents would be at a severe disadvantage if they were forced to follow the insurance company to a distant State in order to hold it legally accountable.”

The Details of Doctrine

World Wide Volkswagen Corp. v. Woodson—S.Ct. 1980

Issue: Whether an Oklahoma court may exercise personal jurisdiction over a nonresident automobile retailer and its wholesale distributor in a products-liability action, when the defendants’ only connection with Oklahoma is the fact that an automobile sold in New York to New York residents became involved in an accident in Oklahoma?

Holding: No.  An Oklahoma court may not exercise personal jurisdiction over a nonresident automobile retailer and its wholesale distributor in a products-liability action, when the defendants’ only connection with Oklahoma is the fact that an automobile sold in New York to New York residents became involved in an accident in Oklahoma.

Rule of Law: “[A] State court may exercise personal jurisdiction over a nonresident defendant only so long as there exist ‘minimum contacts’ between the defendant and the forum State.”—General Rule.

BUT “[T]he mere ‘unilateral activity of those who claim some relationship with a nonresident defendant cannot satisfy the requirement of contact with the forum State.’”  Hanson v. Denckla.—Rule of this case.

Dissents: Marshall, J. “Some activities by their very nature foreclose the option of conducting them in such a way as to avoid subjecting oneself to jurisdiction in multiple forums.”

Distributors and retail dealers of cars can reasonably foresee that their products will travel outside of their home state.

Brennan, J. “The sale of an automobile does purposefully inject the vehicle into the stream of interstate commerce so that it can travel to distant states.”

The foreseeability necessary for due process is that the “defendant’s conduct and connection with the forum State are such that he should reasonably anticipate being haled into court there.”

“When a corporation ‘purposefully avails itself of the privilege of conducting activities within the forum state,’ it has clear notice that it is subject to suit there, and can act to alleviate the risk of burdensome litigation by procuring insurance, passing the expected costs on to customers, or, if the risks are too great, severing its connection with the State.”
Calder v. Jones—S.Ct. 1984

Issue: Whether California courts may assert personal jurisdiction over the nonresident writer and editor of a tabloid news article concerning a libel suit initiated by a California resident, when neither made significant trips to CA for the purposes of producing the article?

Holding: Yes.  California courts may assert personal jurisdiction over the nonresident writer and editor of a tabloid news article concerning a libel suit initiated by a California resident, when neither made significant trips to CA for the purposes of producing the article.

Rule of Law: “The Due Process Clause of the Fourteenth Amendment to the United States Constitution permits personal jurisdiction over a defendant in any State with which the defendant has ‘certain minimum contacts … such that the maintenance of the suit does not offend ‘traditional notions of fair play and substantial justice.’”  International Shoe.

Burger King Corp. v. Rudzewicz—S.Ct. 1985

Issue: Whether a U.S. District Court in Florida can establish personal jurisdiction over a Michigan franchise owner in a breach of contract/tortious trademark/service mark infringement suit brought by a Florida based corporation?

Holding: Yes.  A U.S. District Court in Florida can establish personal jurisdiction over a Michigan franchise owner in a breach of contract/tortious trademark/service mark infringement suit brought by a Florida based corporation.

Rule of Law: “Jurisdiction is proper … where the contacts proximately result from actions by the defendant himself that create a ‘substantial connection’” that is “’purposefully directed’ toward residents of another state.”  McGee v. International Life Insurance Co.  Further, “the foreseeability that is critical to due process analysis … is that the defendant’s conduct and connection with the forum State are such that he should reasonably anticipate being haled into court there.”  Id.  Moreover, “the assertion of personal jurisdiction [must] comport with ‘fair play and substantial justice.’”  International Shoe.

“A State generally has a ‘manifest interest’ in providing its residents with a convenient forum for redressing injuries inflicted by out-of-state actors.”

“It is these factors—prior negotiations and contemplated future consequences, along with the terms of the contract and the parties’ actual course of dealing—that must be evaluated in determining whether the defendant purposefully established minimum contacts within the forum.”

“[W]e believe the Court of Appeals gave insufficient weight to provisions in the various franchise documents providing that all disputes would be governed by Florida law.”

“Absent compelling considerations, a defendant who has purposefully derived commercial benefit from his affiliations in a forum may not defeat jurisdiction there simply because of his adversary’s greater net wealth.”

Asahi Metal Industry Co. v. Superior Court—S.Ct. 1987

Issue: Whether California state courts may establish personal jurisdiction in a product liability action over Japanese and Taiwanese companies that sold components of a wheel assembly that caused personal injury to a California resident who was riding a Honda motorcycle in the State of California?

Holding: No.  California state courts may not establish personal jurisdiction in a product liability action over Japanese and Taiwanese companies that sold components of a wheel assembly that caused personal injury to a California resident who was riding a Honda motorcycle in the State of California

Rule of Law: “The ‘substantial connection’ between the defendant and the forum State necessary for a finding of minimum contacts must come about by an action of the defendant purposefully directed toward the forum State.  The placement of a product into the stream of commerce, without more, is not an act of the defendant purposefully directed toward the forum State.”  “The strictures of the Due Process Clause forbid a state court from exercising personal jurisdiction over Asahi under circumstances that would offend ‘traditional notions of fair play and substantial justice.’”

“The unique burdens placed upon one who must defend oneself in a foreign legal system should have significant weight in assessing the reasonableness of stretching the long arm of personal jurisdiction over national borders.”

“Because the plaintiff is not a California resident, California’s legitimate interests in the dispute have considerably diminished.”

Brennan, J. concurring:
“As long as a participant in this process [of stream of commerce] is aware that the final product is being marketed in the forum State, the possibility of a lawsuit there cannot come as a surprise.”

Stevens, J. concurring:

“I see no reason in this case for the Court to articulate ‘purposeful direction’ or any other test as the nexus between an act of a defendant and the forum State that is necessary to establish minimum contacts.”

Tradition and Change

Burnham v. Superior Court—S.Ct. 1990

Issue: “[W]hether the Due Process Clause of the Fourteenth Amendment denies California courts jurisdiction over a nonresident, who was personally served with process while temporarily in that State, in a suit unrelated to his activities in the State?

Holding: No.  The Due Process Clause of the Fourteenth Amendment does not deny California courts jurisdiction over a nonresident, who was personally served with process while temporarily in that State, in a suit unrelated to his activities in the State.

Rule of Law: “[J]urisdiction based on physical presence alone constitutes due process because it is one of the continuing traditions of our legal system that define the due process standard of ‘traditional notions of fair play and substantial justice.”

“Nothing in International Shoe or the cases that have followed it, however, offers support for the very different proposition petitioner seeks to establish today: that a defendant’s presence in the forum is not only unnecessary to validate novel, non-traditional assertions of jurisdiction, but is itself no longer sufficient to establish jurisdiction.”

Shoe did not overturn States’ rights to assert personal jurisdiction against anybody within its borders!!!

“[N]ot one American case from the period … held, or even suggested, that in-state personal service on an individual was insufficient to confer personal jurisdiction.”

“Most States, moreover, had statues or common-law rules that exempted from service of process individuals who were brought into the forum by force or fraud, or who were there as a party or witness in unrelated judicial proceedings.”

“It goes too far to say, as petitioner contends, that Shaffer compels the conclusion that State lacks jurisdiction over an individual unless the litigation arises out of his activities in the State.”

“[A] defendant voluntarily present in a particular State has a ‘reasonable expectio[n]’ that he is subject to suit there.”
“The short of the matter is that jurisdiction based on physical presence alone constitutes due process because it is one of the continuing traditions of our legal system that define the due process standard of ‘traditional notions of fair play and substantial justice.’”

Concurring: Brennan, J.: “Although I agree that history is an important factor in establishing whether a jurisdictional rule satisfies due process requirements, I cannot agree that it is the only factor such that all traditional rules of jurisdiction are, ipso facto, forever constitutional.”

“Even Justice Scalia’s opinion concedes that sometimes courts may discard ‘traditional’ rules when they no longer comport with contemporary notions of due process … I do not see why Justice Scalia’s opinion assumes that there is no further progress to be made and that the evolution of our legal system, and the society in which it operates, ended 100 years ago.”

