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The Purpose of Procedure

Rule 1

Scope and Purpose of Rules

I. Statement of Rule:

These rules govern the procedure in the United States district courts in all suits of a civil nature whether cognizable as cases at law or in equity or in admiralty, with the exceptions stated in Rule 81.  They shall be construed and administered to secure the just, speedy, and inexpensive determination of every action.

A. Applications

1. Original Rules of Civil Procedure were set down by the Supreme Court in December, 1937.

2. The Rules have the force and effect of the law.

3. A federal Rule may be challenged as being inconsistent with the rulemaking power delegated to the Judicial system by Congress under the Rules Enabling Act.

a. To date, no rule has ever been declared invalid.

B. Advisory Committee and its Notes.

1. The Advisory Notes are created by the Advisory Committee, which is formed to investigate and recommend amendments to existing rules.

2. The Notes are not binding as they have not been adopted by the Supreme Court.

3. The Notes do provide persuasive authority for construing the Rules.

C. Where the Rules apply.

1. The Rules apply to all district courts of the United States.

2. The Rules extend to the U.S. District Court for the District of Columbia, territorial and insular courts of Guam, Northern Mariana Islands, Puerto Rico, Virgin Islands.

3. Rules do NOT apply to U.S. Tax Court because it is not a district court.

D. Specialized Proceedings.

1. Rules are not applicable to bankruptcy or copyright cases, except when incorporated by Bankruptcy and Copyright Rules.

2. Rules do not apply to prize proceedings in Admiralty.

3. Rules do not alter existing statutory review procedures, e.g. orders of Secretary of Agriculture; or procedures to enforce orders of the National Labor Relations Board.

4. Rules do not apply to mental health proceedings in DC, in administrative proceedings, or disciplinary/disbarment proceedings.

Rule 2

One Form of Action

I. Statement of Rule:

There shall be one form of action to be known as “civil action.”

A. Purpose

1. All relief may now be obtained in the same action, whether the case seeks legal remedies, equitable remedies, or both.

B. Applications

1.   Determining Form of Action

a. Court may have to decide whether a trial by jury or whether state law may apply in diversity cases.

2. A court may assess both legal and equitable damages in the same proceeding, regardless of whether the relief was requested.

Rule 16

Pretrial Conferences; Scheduling; Management

I. Statements of Rule:

A. Pretrial Conferences; Objectives

B. Scheduling and planning

C. Subjects for Consideration at pretrial conferences

D. Final pretrial conference

E. Pretrial orders

F. Sanctions

Definitions/Terms/Cases in Casebook

I. Substance/Substantive

A. Substantive law defines legal rights and duties in everyday life.

I. Procedure/Procedural

A. Procedural law sets out rules for the enforcement of substantive rights in the courts.

B. Procedure validates the integrity of the legal system by providing a remedial process that replaces personal retribution/violence/other forms of personal justice.

C. Attorneys play the role of insuring that parties can take advantage of their full rights/full control provided.

Judging

Band’s Refuse Removal, Inc. v. Borough of Fair Lawn—Sup. Court of N.J. Appellate Division--1960

Issue: Did the trial court erringly overstep its bounds, thus acting in a prejudicial manner, by taking an overly aggressive and advocatory role in the trial court proceedings, calling its own witnesses, admitting their testimony, and introducing new issues?
Holding: Yes.  The trial court erringly acted prejudicially by calling its own witnesses, admitting their testimony, and introducing new issues.

Rule of Law: “A judge may not initiate or inspire litigation and, by the same token, he may not expand a case before him by adding new issues which come to mind during the trial, without giving the parties affected a full and fair opportunity to meet those issues.”

II. Fuller: The problems of Jurisprudence

A. Maximum force of judgment or decision when:

1. Judge does not act on his own

2. Judge has no direct interest in outcome of the case

3. Judge confines his decision to controversy before him

4. Case presented has an existing (not future) controversy

5. Judge decided case based on evidence and arguments presented

6. Each party is give sufficient time to argue his/her case

B. Adjudication is at full force when all of these six requirements are met

III. German System

A. German judge acts more directly/actively

B. English/American judges are much more passive

IV. Frankel: Search for An Umpireal View

A. American judge is blind to the facts

B. American judge is at best a passive moderator

Settlement

Kothe v. Smith—2d Cir. 1985

Issue: Did the trial judge erringly coerce the D-apnt to settle out of court, thereby abusing its authority to sanction parties under Rule 16 of the Fed.R.Civ.P.? 

Holding: Yes.  The trial court erringly coerced the D-apnt into settling out of court, thereby abusing its authority to sanction parties under Rule 16 of the Fed.R.Civ.P.

Rule of Law: “In short, pressure tactics to coerce settlement simply are not permissible.”

Too Many Lawyers; Too Many Lawsuits?

Venegas v. Mitchell—S.Ct. 1990

Issue: Does 42 U.S.C. Sec. 1988 which states “(I)n any action or proceeding to enforce a provision of sections 1981, 1982, 1983, 1985, and 1986 of this title, …the court, in its discretion, may allow the prevailing party, other than the United States, a reasonable attorney’s fee as part of their costs,” invalidate a contingent-fee contract in a Civil Rights case if the contingent-fee would require the P to pay his attorney more than he would have received via court awarded attorney’s fees?

Holding: No.  42 U.S.C. Sec. 1988 which states “(I)n any action or proceeding to enforce a provision of sections 1981, 1982, 1983, 1985, and 1986 of this title, …the court, in its discretion, may allow the prevailing party, other than the United States, a reasonable attorney’s fee as part of their costs,” does not invalidate a contingent-fee contract in a Civil Rights case if the contingent-fee would require the P to pay his attorney more than he would have received via court awarded attorney’s fees.

Rule of Law: Nothing in § 1988 prohibits the use of contracts between plaintiffs and attorneys regarding payment.

Marek v. Chesny—S.Ct. 1985

Issue: Do attorney’s fees awarded under 42 U.S.C. Sec. 1988 and incurred after an offer of settlement under FRCP 68 is rejected by the plaintiff fall under the definition of “costs” in FRCP 68, thereby exempting the defendant from paying for those fees?

Was the D-pets offer for settlement prior to trial valid under FRCP 68?

Holding: No.  Attorney’s fees awarded under 42 U.S.C. Sec. 1988 and incurred after an offer of settlement under FRCP 68 is rejected by the plaintiff do not fall under the definition of “costs” in FRCP 68, thereby exempting the defendant from paying for those fees.

Yes.  The D-pets offer for settlement prior to trial was valid under FRCP 68.

Rule of Law: Because § 1988 refers to “costs,” despite the fact that it earlier included attorney’s fees, the “costs” of § 1988 are determined to be the same as the “costs” under FRCP 68.

X. Alternatives to Litigation

A. Most disputes in our society are not solved by litigation

B. Movement known as Alternative Dispute Resolution has inspired a new philosophy and new processes for resolving disputes before a trial

C. Courts now encourage settlement outside of trial in all cases

D. Various alternatives

1. Negotiation and settlement promotion

a. Attempt to persuade one party to conform to your demands

b. Litigotiation

2. Third party intervention

3. Arbitration

XI. Trial

A. Phases of trial

1. Jury selection (persons ignorant of the dispute)

2. Opening statements

3. Presentation of evidence

a. Manner of presentation (question/answer format)

b. Exclusion of evidence

c. Competence of witnesses

d. Hearsay

e. Privileges (husband/wife-priest/parishioner-doctor/patient)

f. Need to object

g. Motion for judgement as a matter of law

4. Argument

5. Jury instructions

6. Jury deliberations and verdict

7. Post-trial motions and judgment

a. Judgement N.O.V. or renewed motion for judgment as a matter of law

b. Motion for a new trial

XII. Study Guide I

A. Civil Procedure

1. Encompasses rules governing civil lawsuits

2. Does not include criminal procedures

B. Civil case

1. Case where one party seeks damages (money) or declaratory relief (hold statutes unconstitutional/injunctions)

2. Any case where the Government is not seeking to put anybody in jail

3. Government may be a party to a civil suit

4. Standard of “guilt beyond a reasonable doubt” does not apply

C. Federal and state courts

1 Many states have adopted rules based on the FRCP

2 FRCP only apply strictly to U.S. district courts

3 Intermediate federal courts

a. Court of Appeals

5. Court of last resort

a. Supreme Court

1. Solicitor General represents U.S. 

D. Parties

1. Plaintiff

a. Initiates law suit

2. Defendant

a. Law suit brought against him/her

3. Appellant

a. Initiates appeal

4. Appellee

a. Appeal brought against him/her

5. Petitioner

a. Brings appeal at Supreme Court level

6. Respondent

a. Appeal brought against at Supreme Court level

7. Amicus Curiae
a. “Friend of the court” (Files briefs/participates/not a party to litigation)

XIII. Latin/Legal Terms

1. Sua Sponte

a. “On its own “ (Court acts without prompting by others)

2. Ultra Vires

a. Done without proper authority

3. Ab Initio

a. Never having been valid

4. Inter Alia
a. Among other things

5. Dilatory

a. Intended to cause delay/put off a decision

6. Contingent

a. Not assured but possible/conditioned on some future event

7. Bifurcated

a. Separated/apart from

8. Pari Materia

a.  With other similar things (statutes, etc.)

Definitions/Terms/Cases in Casebook

I. Relief requested at trial

A. If it is money then it is most likely legal relief

B. If it is not money it is probably equity relief

II. Motions

A. May be approved or disapproved by a judge

B. Some are dispositive (determinative)

III. Notice 

A. Extremely important to provide ample time when admitting new evidence/testimony/witnesses, etc.

IV. Ex parte communication

A. Court communicating with only one party about the case

B. Not allowed at any time for any reason

C. May be grounds for reversal of a judgment

D. Court may communicate with only one party assuming:

1. Court gave notice of the conference/meeting

2. One party failed to show up despite the notice

V. Arbitration

A. Resembles adjudication more so than mediation because the arbitrator has the authority to decide the dispute.

B. Agreement to arbitrate could be made after the dispute arises, but is generally made as part of a contract prior to any dispute

C. Process of arbitration:

1. Selection of an arbitrator or arbitrators

2. Hearing (usually with lawyers)

3. Arbitrator renders a decision

a. Not required to follow the law

b. Often a judgement in court will be binding based on an arbitrator’s decision

D. Advantages of arbitration

1. Quicker and less expensive than traditional litigation

2. Arbitrator often has more experience in the specific area than would a judge or jury member

3. Avoidance of high damages awarded by juries

4. Finality because of limited review

5. More flexibility of remedy to achieve the purposes of the contract

6. Can only be overturned under the limited court review for gross misconduct

E. Disadvantages

1. Denial of protection of the court in issues of constitutional or public law rights violations

2. Lack of establishment of binding precedents applicable to similar cases

3. ADR in general could increase disputes because third parties would no longer be compelled to act in accordance with legal norms established through precedent

4. ADR (Particularly mediation), takes advantage of the less powerful (women/poor/minorities) through the informal procedures

VI. Settlement devices other than arbitration

A. Many states now require parties to go through non-binding ADR as a prerequisite to going to trial

B. Early Neutral Evaluation (ENE)

1. Used by many federal district courts

2. Involves a neutral lawyer with expertise in the field at issue

a. Neutral lawyer meets with both parties for approximately 2 hours soon after the c/a is filed to assess their cases

3. Purpose

a. To isolate the most significant issues of disagreement

b. To serve as an early planning and settlement device

C. ABA proposal for “meet and confer” conferences

1. Would require parties and their attorneys to meet within 20 days after responses are filed to the complaint

2. Used to/for: 

a. To consider a trial plan

b. Consider possibility of settlement

c. Suitability of the case for ADR

d. Simplification of issues

e. Formulation of a discovery plan

3. Conducted by:

a. Volunteer attorneys called “court facilitators”

i. May, if requested, make a non-binding decision

D. Court-annexed arbitration

1. Court supervised, mandatory, non-binding arbitration

2. Advantages:

a. Private

b. Informal

c. Fast

d. Inexpensive

e. Full hearing before an impartial third party

3. Employed by nearly half of all states

4. Supervised/judged by three attorneys

5. Court-annexed arbitration in Western District of Texas—Meierhoefer & Seron
a. Most civil cases with a total award amounting to less than $150,000 are automatically referred to the arbitration program

b. Arbitrators are allowed 10 days to report a decision, which is entered as a non-appealable judgement of the court

c. Parties have 30 days from entry of the arbitration award to demand a trial de novo(retrial/new trial)

i. Upon filing a demand for trial de novo, judgement is vacated and the award is sealed, pending outcome of the new trial

d. Court-annexed arbitrators could be architects/physicians/engineers/etc.

e. Average appeal rates for arbitrator’s judgements are 40-60%

6. Lambros—The summary jury trial

a. SJT is the only ADR technique employing a trial by jury

b. Ten potential jurors are selected via voir dire (jury questioning)

i. A six member jury is selected to review the case

c. No testimony is taken by witnesses

i. Counsel summarizes all potential evidence/testimony to the jury

d. Juries may enter either:

i. Consensus verdicts (all members of the jury agree)

ii. Individual verdicts (separate members offer differing verdicts)

e. A consensus verdict may be accepted as a binding court supported judgement, or it may not (this is optional)

Alternative Dispute Resolution

Strandell v. Jackson County—7th Cir. 1987
Issue: Can a federal district court require parties to participate in a non-binding summary jury trial?

Holding: No.  A federal district court may not require parties to participate in a non-binding summary jury trial.

Note: Several lower courts and other circuits have rejected the holding in Strandell and have continued to order summary jury trials
7.  Mini trial

a. A formal settlement device created in 1977 in connection with a corporate dispute

b. A proceeding, usually presided over by a neutral advisor, in which each side presents their case in shortened form as a prelude to settlement negotiations between them

c. Created for disputes involving corporate parties

Commencing Litigation

Federal Rules of Civil Procedure

Rule 3

Commencement of Action

I. Statement:

A. A civil action is commenced by filing a complaint with the court

I. Purpose and Scope

A. A civil action is commenced on the date on which a complaint is filed, not the date of service

B. Dating function is important because:

1. Tolling of the statute of limitations in federal question cases

C. Rule 3 may be superceded by state commencement statutes in diversity cases or by contrary federal statutes

Rule 4

Summons

I. Statement:

A. Form

B. Issuance

C. Service with complaint; by whom made

D. Waiver of service; duty to save costs of service; request to waive

E. Service upon individuals within a judicial district of the U.S.

F. Service upon individuals in a foreign country

G. Service upon infants and incompetent persons

H. Service upon corporations and associations

I. Service upon the U.S., and its agencies, corporations, or officers

J. Service upon foreign, state, or local governments

K. Territorial limits of effective service

L. Proof of service

M. Time limit for service

N. Seizure of property; service of summons not feasible

O. Purpose and Scope

1. To set forth the procedure for notifying defendants that a federal civil lawsuit has been filed against them.  Requires that the defendant be served with original process (copy of summons and complaint).  Does not address whether a defendant is amenable to service of process within the district, or whether service on a defendant is consistent with the due process clause of the U.S. constitution.

Rule 7

Pleadings Allowed; Form of Motions

I. Statement:

A. Pleadings allowed; form of motions

1. Pleadings

2. Motions and other papers

3. Demurrers, pleas, etc. abolished

B. Purpose and scope

1. Lists the pleadings permitted in federal court, and sets forth the general requirements for the form of motions

Rule 8

General Rules of Pleading

I. Statement:

A. General Rules of Pleading

1. Claims for relief

2. Defenses; form of denials

3. Affirmative defenses

4. Effect of failure to deny

5. Pleading to be concise and direct; consistency

6. Construction of the pleadings

B. Purpose and scope

1. Establishes substantive requirements for claims, defenses, denials, affirmative defenses, and admissions that permit the development of legal and factual issues that can later be disposed of through motions to dismiss and motions for summary judgment.  Eliminates pleading requirements that impose procedural barriers to genuine substantive claims

Rule 10

Form of Pleadings

I. Statement:

A. Form of pleadings

1. Caption; names of parties

2. Paragraphs; separate statements

3. Adoption by reference; exhibits

B. Purpose and scope

To set forth the form generally required for pleadings and motions

Cases

Notice Pleading

Gillispie v. Goodyear Service Stores—Supreme Court of N.C. 1963

Issue: Does the aforementioned complaint state sufficient facts so as to constitute a c/a?

Holding: No.  The aforementioned complaint does not state sufficient facts so as to constitute a c/a.

Rule of Law: In order to state a c/a, the complaint must state specific facts which form the bases for the legal conclusions alleged in the complaint.
United States v. Board of Harbor Commissioners—District of Delaware--1977

Issue: Did the P’s complaint fail to adequately describe and outline the charges filed against the D’s, so as to be in violation with FRCP 12(e)?

Holding: No.  The P’s complaint did not fail to adequately notify the D’s as to the nature of the claim, in accordance with FRCP 8, thereby rendering a claim of a violation of FRCP 12(e) unnecessary.

8. Motions

a. Notice of motion

i. The document that initiates a motion and lets the opposing side know about it

b. Memorandum of points and authorities

i. A “brief”

ii. Contains a lawyer’s arguments about why the motion should be granted

iii. No factual assertions should be made here

c. Affidavits and other evidentiary material

i. Necessary for the court to make rulings on some motions

d. Opposition

i. Opposing party has 10 days to two weeks to file responsive papers with respect to the motion

e. Reply

i. In some jurisdictions, moving party has an opportunity to respond in writing to the opposition papers

f. Hearing

i. Once all papers have been filed, a hearing is held during which the court will rule on the motion

Conley v. Gibson—S.Ct. 1957

Issue: Did the P-pets’ complaint provide a “short and plain statement of the claim” and a basis upon which facts supporting the P-pets’ allegations may entitle them to relief, in accordance with the accepted rule and FRCP 8(a)?

Holding: Yes.  The P-pet’s complaint does provide a “short and plain statement of the claim” and a basis upon which facts supporting the P-pets’ allegations may entitle them to relief, in accordance with the accepted rule and FRCP 8(a).

Rule of Law: In accordance with FRCP 8(a), a complaint must provide a “short and plain statement of the claim” and a basis upon which the plaintiff may be entitled to relief.

McHenry v. Renne—9th Cir. 1996

Issue: Did the trial court abuse its discretion by dismissing the c/a with prejudice, where the complaint was unnecessarily confusing, and the trial court offered the P-apnt two opportunities, beyond the initial complaint, to amend and resubmit the c/a?

Holding: No.  The trial court did not abuse its discretion by dismissing the c/a with prejudice, where the complaint was unnecessarily confusing, and the trial court offered the P-apnt two opportunities, beyond the initial complaint, to amend and resubmit the c/a.

Rule of Law: In the event that a complaint is unnecessarily confusing and difficult to comprehend, despite the fact that the complaint is not wholly without merit, the complaint may be dismissed for failure to state a c/a in accordance with FRCP 8.
Pleading in the Alternative

McCormick v. Kopmann—App. Court of Illinois--1959

Issue: Did the trial court erringly fail to dismiss the c/a and render a directed verdict in favor of the D’s because Counts I and IV of the P-apl’s complaint are conflicting?

Is it acceptable for conflicting allegations to be filed in the same c/a if the P has no knowledge indicating whether either allegation is true or not?

Holding: No.  The trial court did not erringly fail to dismiss the c/a and render a directed verdict in favor of the D’s because Counts I and IV of the P-apl’s complaint are conflicting.

Yes.  It is acceptable for conflicting allegations to be filed in the same c/a if the P has no knowledge indicating whether either allegation is true or not.

Complications

Ross v. A.H. Robins Co.—2d Cir. 1979

Issue: Did the trial court erringly dismiss the P’s c/a for failing to comply with FRCP 9(b), which assures the D of “fair notice of what the P’s claim is and the grounds upon which it rests”?

Holding: Yes.  The trial court did erringly dismiss the P’s c/a for failing to comply with FRCP 9(b), which assures the D of “fair notice of what the P’s claim is and the grounds upon which it rests.”

Leatherman v. Tarrant County Narcotics Intelligence and Coordination Unit—S.Ct. 1993

Issue: Does a “heightened pleading standard” apply to Civil Rights cases alleging municipal liability under Rev.Stat. §1979, 42 U.S.C. § 1983?

Holding: No.  A “heightened pleading standard” does not apply to Civil Rights cases alleging municipal liability under Rev.Stat. §1979, 42 U.S.C. § 1983 because it conflicts with FRCP 8 and 9.

Class Notes

I. Band’s Refuse

A. Band’s wanted injunctive relief and money damages for lost earnings

B. Injunctive relief=equity relief

C. Money relief=legal relief

II. Notice

A. Providing notice (ample time) is essential when judges seek to introduce new evidence

III. Ex parte communication

1. Court communicating with only one side about issues pertaining to the case

2. Court cannot engage in ex parte communication ever.

3. Ex parte communication is a reversible action

4. If one party fails to show up at a pretrial conference, then it is acceptable for the judge to proceed without them as long as adequate notice was provided to both parties

IV. Kothe v. Smith

A. Rule 16 is too general

B. The judge coerced by threatening to impose sanctions for failure to settle

C. Kothe does not say that you don’t have to attend settlement conferences, but only applies to sanctions

V. Order to show cause

A. Court rule to make a party prove its merits/allegations

B. Considered very bad

VI. Venegas v. Mitchell

A. Represents a satellite case (a case that arises out of another case)

VII. Marek v. Chesny

A. Evans v. Jeff held that attorneys’ fees belong to the client, not the lawyer

B. Lawyers must communicate settlement offers to clients

C. American Rule

1. Each party pays their own attorneys fees

D. Sec. 1983

1. Violation of federal constitutional rights

2. Under this section, if D prevails, then the American Rule takes effect

3. If P prevails, then the D may be forced to pay the P’s attorneys fees

E. Rule 68 is related to payment of costs (filing fees/jury fees/marshal or bailiff/deposition costs/etc.)

1. Service and offer of judgment must be written

2. Costs are imposed on the party who did not accept the offer of judgment and did not have a more favorable judgment at the conclusion of the trial

3. Applies only to an OFFER OF JUDGMENT, not settlement

4. Goal is to encourage settlement

F. Dissent

1. If the majority is right, then the D is entitled to having the P pay its attorneys fees and they don’t have to pay the P’s fees

2. If the P had made the argument that the D is entitled to having its fees covered by the P, then that would have exposed the inconsistency between Sec. 1988 and Rule 68 because Sec. 1988 only allows attorneys fees to be awarded “if the suit was vexatious, frivolous, or brought to harass or embarrass the defendant.”

VIII. Rule 54(d)

A. Losing party pays costs, but NOT ATTORNEY’S FEES

B. If another statute says attorney’s fees are included, then tat statute takes precedence

C. Attorney’s fees may be included (not mandatory), but only after a motion is filed

D. The “costs” come from 28 U.S.C.A. Sec. 1920

IX. Sec. 1988

A. Provides reasonable attorneys fees to prevailing party (plaintiff)

B. If the same award is provided after judgment that was offered in pretrial offer of judgment, then the judgment is “not more favorable” and the plaintiff is responsible for paying costs

X. Judgment/Settlement

A. Judgment is in court and is recorded

B. Settlement is out of court and is not recorded (NO PUBLIC RECORD)

1. No liability is admitted

XI. Pleadings/Complaint/Answer

A. Complaint sets forth the allegations, including legal cause of action, jurisdiction, prayer for relief

1. If a complaint is dismissed WITH PREJUDICE, then the complaint may not be amended and resubmitted

2. If a complaint is dismissed WITHOUT PREJUDICE, then the complaint may be amended and resubmitted

3. Verified Complaint

a. Contains an affidavit

b. Stronger than an unverified complaint

c. Most complaints are not verified

4.  Complaints require fees to file

B. Defendant may Answer complaint or file a motion

1. Answer

a. Defendant could admit, deny, or deny for lack of knowledge

b. To deny all allegations is strongly disfavored

c. It is unusual for a plaintiff to reply to an answer

d. Filing an answer does not cost anything

2. Motion

a. Motion to dismiss (Rule 12(b)(6))

i. If denied, case continues/if granted, case is over (with or without prejudice)

ii. Must be filed BEFORE you file an answer or be filed in your answer

iii. When filing, assume all facts to be true—“So what test”—Even if all facts are true, there is still no c/a

b. Motion for judgment on the pleadings (Rule 12(c))

i. If it is too late to file a 12(b)(6), then you could file a 12(c) motion

ii. Filed if a defendant admits all of the plaintiff’s allegations in the answer

iii. Treated as a motion for summary judgment and disposed of as provided in Rule 56

c. Motion for a more definite statement (Rule 12(e))

i. If denied, nothing happens/if granted, plaintiff must amend the complaint

ii. If you file this motion, you can either emphasize the vague or ambiguous nature of the complaint, OR the fact that you could not reasonably be required to frame a responsive pleading

d. Motion to strike (Rule 12(f))

i. If denied, nothing happens/if granted, part of the complaint is stricken

e. Motion in limine

i. Pretrial motion related to evidence

f. Plaintiff may file a motion in forma pauperis (Plaintiff is too poor to pay fees/costs/etc.)

g. Motion to expedite (to have another motion ruled on quickly)

h. Motion to stay (to slow something down)

i. May be ex parte

ii. Involves tax documents

i. Requires fees to file

j. If a complaint does not follow 10(b) (Paragraphs or averments are not clear), then you may file a motion to dismiss, to strike, or for a more definite statement under Rule 12

k. Motions can be filed for nearly any reason that you want (there does not need to be an established type of motion to file it).  However, you must check to see if a similar one was ever filed, and use that form

XII. Gillespie

A. A general (complete) denial cannot be used unless you believe that every allegation is false

B. A judge cannot dismiss a claim unless it fails to state a claim (Rule 8(a))

C. A liberal vs. a strict pleading standard affects whether lawsuits can be filed, as in U.S. v. Board of Harbor Commissioners, where the government did not have the knowledge, before trial, to file the complaint if the pleading standard was strict

XIII. Magistrate

A. Not a judge, but usually do issues a report/proposed decision

XIV. U.S. v. Board of Harbor Commissioners

A. D filed a motion to amend the complaint for more clarification.  Court denied the motion, citing the fact that the Ds only wanted more information about how to construct a defense

B. The problem for the Ds was that a liberal pleading requirement would force them to incriminate themselves or others

XV. McCormick v. Kopmann

A. “Election of remedies”

B. Rule 8(e)(2) allows filing conflicting, multiple (inconsistent) claims at the same trial

1. This rule cuts down on litigation by combining multiple claims

2. Because all of the facts may not be clear or are conflicting, this rule allows the truth to come out—both Hul and Kopmann could be liable, together producing the accident, etc.

XVI. Ross v. A.H. Robins Co.

A. Rule 9(b) allegations of fraud must be stated with particularity

1. However, “knowledge, malice, intent, or other condition of mind” need only be stated generally

2. Three different reasons for Rule 9(b)

a. Assures the defendant of “fair notice of what the plaintiff’s claim is and the grounds upon which it rests”

b. Grows out of the desire “to protect defendants from the harm that comes to their reputations or to their goodwill when they are charged with serious wrongdoing

c. Operates to diminish the possibility that “a plaintiff with a largely groundless claim [will be able] to simply take up the time of a number of other people [by extensive discovery], with the right to do so representing an in terrorem increment of the settlement value, rather than a reasonably found hope that the process will reveal relevant evidence.”

XVII. Leatherman v. Tarrant County Narcotics, Intelligence, and Coordination Unit

A. Incorporates government immunity

B. This immunity is precluded by a history of wrongful behavior, etc.

C. If you accept the holding in Leatherman, you enforce literal interpretation of statutes, constitutions, etc.

1. Abortion would be illegal/other rights based on interpretation or implied meaning would be illegal

XVIII. Judgment

A. Must be accompanied by an Order to render the judgment complete

B. Orders don’t provide any money, but the judgment usually comes soon after

C. Once you get the judgment, you attempt to recover from the defendant

XIX. Affirmative defenses

A. Some are more technical than others

B. Lack of subject matter jurisdiction is a favored defense and may be raised at ANY time

C. Raised by the defendant

D. Even if all of plaintiff’s allegations are true, an affirmative defense can still allow the defendant to win

E. Affirmative defenses belong in the answer, if they were not already raised by other motions

Federal Rules of Civil Procedure

FRCP 8

General Rules of Pleading

8(a)(1)—“A short and plain statement of the grounds upon which the court’s jurisdiction depends”

(2)—“A short and plain statement of the claim showing that the pleader is entitled to relief”

(b)—“A party shall state in short and plain terms the party’s defenses to each claim asserted and shall admit or deny the averments upon which the adverse party relies”

(e)(1)—“Each averment of a pleading shall be simple, concise, and direct.  No technical forms of pleadings or motions are required”

FRCP 10

Form of Pleadings

10(b)—“All averments of claim or defense shall be made in numbered paragraphs, the contents of each of which shall be limited as far as practicable to a statement of a single set of circumstances; and a paragraph may be referred to by a number in all succeeding pleadings”

Rule 4

Summons

4(c)(1)—“A summons shall be served together with a copy of the complaint”

(2)—“Service may be effected by any person who is not a party and who is at least 18 years of age”

Rule 15

Amended and Supplemental Pleadings

15(a)—“A party may amend the party’s pleading once as a matter of course at any time before a responsive pleading is served…or the party may so amend it at any time within 20 days after it is served”  “Otherwise a party may amend the party’s pleading only by leave of court or by written consent of the adverse party”

Rule 9

Pleading Special Matters

9(b) “In all averments of fraud or mistake, the circumstances constituting fraud or mistake shall be stated with particularity.  Malice, intent, knowledge, and other condition of mind of a person may be averred generally”

Rule 12

Defenses and Objections—When and How Presented—By Pleading or Motion—Motion for Judgment on the Pleadings

12(h)(3)—“Whenever it appears by suggestion of the parties or otherwise that the court lacks jurisdiction of the subject matter, the court shall dismiss the action”—Most favored

(2)—“A defense of failure to state a claim upon which relief can be granted, a defense of failure to join a party indispensable under Rule 19, and an objection of failure to state a legal defense to a claim may be made in any pleading or ordered under Rule 7(a), or by motion for judgment on the pleadings (12(c)), or at the trial on the merits”—Less favored

(1)—“A defense of lack of jurisdiction over the person, improper venue, insufficiency of process, or insufficiency of service of process is waived (A) if omitted from a motion in the circumstances described in subdivision (g), or (B) if it is neither made by motion under this rule nor included in a responsive pleading or an amendment thereof permitted by Rule 15 (a) to be made as a matter of course”—Least favored

(g)—“A party who makes a motion under this rule may join with it any other motions herein provided for and then available to the party.  If a party makes a motion under this rule but omits therefrom any defense or objection then available to the party which this rule permits to be raised by motion, the party shall not thereafter make a motion based on the defense or objection so omitted, except a motion as provided in subdivision (h)(2) hereof on any of the grounds there stated”

Rule 41

Dismissal of Actions
Purpose and scope: Rule 41 controls the procedural aspects and effects of dismissals.  It addresses both voluntary and involuntary dismissals, as well as the plaintiff’s ability to initiate another action based on the same cause of action.

(a) Voluntary dismissal; effect thereof

(1) By plaintiff; by stipulation

(2) By order of court

(b) Involuntary dismissal; effect thereof

(c) Dismissal of counterclaim, cross-claim, or third party claim

(d) Costs of previously dismissed action

Rule 55

Default

Purpose and scope: Rule 55 sets the procedure for defaults and default judgments in the federal courts. Because default judgments are not favored by the courts, rule 55 also defines the procedure for setting aside defaults and default judgments.

(a) Entry—“Clerk shall enter the party’s default” if a party fails to plead

(b) Judgment—May be entered as follows

(1) By the clerk—fail to appear and is not an infant or incompetent person

(2) By the court—all other cases, but not against infant or incompetent person unless they are represented by guardian ad litem or other representative

(c) Setting aside default—“For good cause shown the court may set aside an entry of default and, if a judgment by default has been entered, may likewise set it aside in accordance with Rule 60(b).

(d) Plaintiffs, Counterclaimants, Cross-Claimants—Rules of default apply to all

(e) Judgment against the U.S.—No default may be entered against the U.S. or an officer or agency unless the claimant establishes a claim or right to relief satisfactory to the court

Rule 13

Counterclaim and Cross-claim
Purpose and scope: Rule 13 authorizes persons who are already parties to an action to assert counterclaims against an opposing party.  The rule distinguishes between counterclaims that must be raised in pending litigation, and counterclaims that may either be raised in the pending litigation or retained for subsequent litigation.  Rule 13 also controls the circumstances in which cross-claims against co-parties—i.e., against persons who are aligned on the same side of the case as the cross-claimant—may be maintained in a pending action.

(a) Compulsory counterclaims

(b) Permissive counterclaims

(c) Counterclaim exceeding opposing claim

(d) Counterclaim against the U.S.

(e) Counterclaim maturing or acquired after pleading

(f) Omitted counterclaim

(g) Cross-claim against co-party

(h) Joinder of additional parties

(i) Separate trials; separate judgments

Rule 14

Third-Party Practice
Purpose and scope: Rule 14 allows parties who are defending against claims to join other persons, not yet parties, who may be obligated to reimburse the party defending the claim for some or all of that party’s liability…Third-Party practice is …commonly employed when an alleged tortfeasor seeks contribution from others who may also be liable but whom the plaintiff has not sued.

(a) When defendant may bring in third party

(b) When plaintiff may bring in third party

(c) Admiralty and maritime claims

Rule 17

Parties Plaintiff and Defendant; Capacity
Purpose and scope: Rule 17 controls the determination of who may prosecute an action, or defend against one, in federal court.  The standards are mandatory, but they can usually be satisfied without fundamentally altering the litigation.

(a) Real party in interest

(b) Capacity to sue or be sued

(c) Infants or incompetent persons

Rule 18

Joinder of Claims and Remedies
Purpose and scope: Rule 18 permits claimants to bring all claims they may have against persons already parties to a case, notwithstanding the fact that the claims may be unrelated to one another.

(a) Joinder of claims

(b) Joinder of remedies; fraudulent conveyances

Rule 19

Joinder of persons needed for Just adjudication
Purpose and scope: Rule 19 addresses distinct but related questions concerning joinder of parties.  Rule 19(a) describes when a court should order the joinder of a person who is not yet a party to the case…If joinder is not feasible, Rule 19(b) addresses whether the court should dismiss the case or continue without the person…typically arises when a defendant makes a motion to dismiss the action under Rule 12(b)(7), alleging that the plaintiff failed to join a person whose presence is “indispensable” to the action.

(a) Persons to be joined if feasible

(b) Determination by court whenever joinder not feasible

(c) Pleading reasons for nonjoinder

(d) Exception of class actions

Rule 20

Permissive Joinder of Parties
Purpose and scope: Rule 20 describes the circumstances in which a plaintiff may join with other plaintiffs against a single defendant, or join several defendants in a single action.  It is permissive only, allowing joinder in many situations, but not requiring it.  However, if plaintiffs do not voluntarily join, the court retains discretion to consolidate actions that were brought separately under Rule 42(a).  Rule 20 also gives the court authority to sever claims for separate trials against parties already joined.  In addition, Rule 21 provides that a court may, in appropriate circumstances, dismiss parties joined under Rule 20.

(a)Permissive joinder—“All persons may join in one action as plaintiffs if they assert any right to relief jointly, severally, or in the alternative in respect of or arising out of the same transaction, occurrence, or series of transactions or occurrences and if any question of law of fact common to all these persons will arise in the action.”……

(b)Separate trials—“The court may make such orders as will prevent a party from being embarrassed, delayed, or put to expense by the inclusion of a party against whom the party asserts no claim sand who asserts no claim against the party, and may order separate trials or make other orders to prevent delay or prejudice.”

Rule 21

Misjoinder and Non-Joinder of Parties
Statement: Misjoinder of parties is not ground for dismissal of an action.  Parties may be dropped or added by order of the court on motion of any part or of its own initiative at any stage of the action and on such terms as are just.  Any claim against a party may be severed and proceeded with separately.

Purpose and scope: Rule 21 contains the remedy for misjoinder or nonjoinder that violates other Rules governing multiparty litigation.  It ensures that inappropriate joinder of a party, or failure to join a party that should have been joined, need not result in dismissal of the action.  It also provides the court with discretion to sever claims against a party for separate trials, or to order separate trials for joined parties, even if the joinder was otherwise appropriate.

Rule 22

Interpleader
Purpose and scope: Rule 22 permits a person who may be subject to multiple party liability by claimants with overlapping or inconsistent claims to interplead or join such claimants as defendants in a single action.  In the ordinary procedure, once claimants are joined they will compete with one another to establish the validity and priority of their claims against the interpleader plaintiff.

(1)—“Persons having claims against the plaintiff may be joined as defendants and required to interplead when their claims are such that the plaintiff s or may be exposed to double or multiple party liability”……

(2)—Remedy provided is in addition to, and does not supercede the remedy found in Title 28, U.S.C. §§ 1335, 1397, 2361.

Rule 23

Class Actions
Purpose and scope: Rule 23 governs joinder of parties in situations where the number of parties is sufficiently large so that it is impractical or inefficient for the parties to pursue their claims individually……

(a) Prerequisites to a class action—“only if (1) the class is so numerous that joinder of all members is impracticable, (2) there are questions of law or fact common to the class, (3) the claims or defenses of the representative parties are typical of the claims or defenses of the class, and (4) the representative parties will fairly and adequately protect the interests of the class.”

(b) Class actions maintainable

(1) The prosecution of separate actions…would create a risk of:

(A) Inconsistent or varying adjudications

(B) “Adjudications with respect to individual members…would…be dispositive of…the other members not parties to the adjudications or substantially impair or impede their ability to protect their interests, or”:

(2) “The party opposing the class has acted or refused to act on grounds generally applicable to the class”….

(3) “The court finds that the question of law or fact common to the members of the class predominate over any questions affecting only individual members, and that a class action is superior to other available methods for the fair and efficient adjudication of the controversy.”

(c) Determination by order whether class action to be maintained; Notice; Judgment; Actions conducted partially as class actions

(d) Orders in conduct of actions

(e) Dismissal or compromise

Rule 23.1

Derivative Actions by Shareholders
Purpose and scope: In a shareholder derivative suit, a shareholder sues on behalf of a corporation and/or its shareholders by alleging that the officers and directors who control the corporation will not institute the suit.

Rule 23.2

Actions Relating to Unincorporated Associations
Purpose and scope: Rule 23.2 extends some of the procedural protections of class actions under Rule 23 and shareholder derivative suits under Rule 23.1 to members of unincorporated associations who are sued through representatives, or on whose behalf representatives have initiated suit.

Rule 24

Intervention
Purpose and scope: Rule 24 governs situations in which persons not already parties may intervene in existing litigation.  Unlike most Rule 19 situations, where persons who are already parties seek to serve process on non-parties and conscript them into the litigation, in most Rule 24 situations the non-party seeks to join in litigation to which the non-party was not previously invited.

(a) Intervention of right

(b) Permissive intervention

(c) Procedure

Rule 42

A Consolidation; Separate Trials
Purpose and scope: Rule 42 allows the court to control the manner in which the cases on its docket are tried; the court may consolidate several actions into a single proceeding or may conduct separate trials of various issues within a single action.

(a) Consolidation

(b) Separate Trials

Book Notes

I. Defendant’s response

A. Pre-answer motions

1. All 7 12(b) motions are procedural, except 12(b)(6)

a. Procedural

i. 12((b)(1)—Lack of subject matter jurisdiction—most favored
ii. 12(b)(2)—Lack of personal jurisdiction over defendant--disfavored
iii. 12(b)(3)—Improper venue--disfavored
iv. 12(b)(4)—Improper process--disfavored
v. 12(b)(5)—Improper service of process-disfavored
vi. 12(b)(7)—Failure to join a party under Rule 19--favored
b. Substantive

i. 12(b)(6)—Failure to state a claim upon which relief can be granted--favored
2. If the defendant files a pre-answer motion within 20 days after service of summons and complaint

a. Deadline for filing an answer is extended

B. Affirmative defenses

1. Rule 8(c) requires an answer to specifically plead “affirmative defenses”

Affirmative Defenses

Gomez v. Toledo—S.Ct. 1980

Issue: In a c/a brought under 42 U.S.C. §1983 against a public official who may be entitled to qualified immunity, must the plaintiff allege that the defendant acted in bad faith in order to state a claim for relief?

Holding: No.  Under 42 U.S.C. § 1983 a c/a brought against a public official need not allege that the defendant acted in bad faith in order to state a claim for relief.

Amendments, Voluntary Dismissal, Default Judgments

Shepard Claims Service, Inc. v. William Darrah & Associates—6th Cir. 1986

Issue: Would sustaining a motion to set aside default judgement unfairly prejudice the plaintiff?

Assuming the D-apnt were allowed to try his case in court, would he have a meritorious defense?

Was the default a result of “culpable” conduct on the part of the defendant?

Holding: No.  Sustaining a motion to set aside default judgement would not unfairly prejudice the plaintiff in this case.

Yes.  Assuming the D-apnt were allowed to try his case in court, he would have a meritorious, albeit not necessarily successful, defense.

No.  The default was not the result of “culpable conduct” on the part of the defendant.

Rule of Law: In order to deny a motion to set aside default judgement in the Court of Appeals for the 6th Circuit, it must be determined that: The plaintiff will be prejudiced as a result; The defendant does not have a meritorious defense; and the default was the result of culpable conduct on the part of the defendant.

C. The Answer

1.  Rule 8(b) demands that a defendant either “admit or deny the averments upon which the adverse party relies”

a. At common law it was permissible to make a general (complete) denial, but its application is limited under Rule 8(b).

David v. Crompton & Knowles Corp.—Eastern District of Penn. 1973

(Negative pregnant: assertion that is formed in such a way as to appear to be a denial, but which could still be “pregnant with admission.”

Issue: Does an averment of lack of knowledge or information sufficient to deny the P’s allegations that the D designed, manufactured, and sold the machine in question represent an admission that it did design, manufacture, and sell the machine?

Should the D be allowed to amend its answer despite the fact that the P would be prejudiced by such an amended answer?

Holding: Yes.  An averment of lack of knowledge or information sufficient to deny the P’s allegations that the D designed, manufactured, and sold the machine in question does represent an admission.

No.  The D should not be allowed to amend its answer because it would unfairly prejudice the P in this case.

Rule of Law: Despite a permissive attitude to encourage decision of cases on their merits, the Federal Rules maintain that amendments to answers or complaints are not allowed when they will result in undue prejudice to the opposing party.

III—Motions to Dismiss

D. The making of a motion

1. Notice of motion

a. File and serve on other parties

b. Specify date, time, and place of the hearing on the motion and provide a precise description of the order the moving party is seeking

2. Memorandum of points and authorities

a. Brief

b. Many courts require this to accompany the filing of any motion

c. Should not make any factual assertions

3. Affidavits and other evidentiary material

a. Often necessary to determine factual issues raised in a motion

4. Opposition

a. The opposing party is allowed a reasonable period of time to file and serve responsive papers

5. Reply

a. Moving party  has a chance to respond in writing to the opposition papers in some jurisdictions

6. Hearing

a. Once all papers have been filed and served, the motion comes before the judge

Relationship of Substance and Procedure

Mitchell v. Archibald & Kendall, Inc.—7th Cir. 1978

Issue: Whether the owner or occupier of land has the duty to reasonably protect an invitee from criminal attacks that take place off of the owner or occupier’s property, on a public thoroughfare?

Procedural: Whether dismissal of this case under FRCP 12(b)(6) was procedurally proper?

Holding: No.  Under Illinois law, the owner or occupier of land has no duty to reasonably protect an invitee from criminal attacks that take place off of the owner or occupier’s property, on a public thoroughfare.

Yes.  The District Court’s dismissal of this case under FRCP 12(b)(6) was procedurally proper.

Rule of Law: Under Illinois law, which has accepted Restatement of Torts (Second) §344, “A possessor of land who holds it open to the public for entry for his business purposes is subject to liability to members of the public while they are upon the land.”

A FRCP 12(b)(6) motion must be denied if the pleadings raise a contested issue of material fact.

IV—Other Parties and Other Claims

Counterclaims
Wigglesworth v. Teamsters Local Union No. 592—Eastern District of Virginia—1975

Issue: Whether P’s motion to dismiss for lack of subject matter jurisdiction is allowable under the circumstances?

Whether defendants’ counterclaim arises from the same transaction or occurrence that is the subject matter of the P’s claim, thus satisfying the requirement set forth by Fed.R.Civ.P. 13, of a compulsory counterclaim?

Whether the D’s counterclaim qualifies as a valid “set-off” that can be asserted to defeat or diminish the plaintiff’s recovery?

Holding: Yes.  Under the circumstances, P’s motion to dismiss for lack of subject matter jurisdiction is allowed under FRCP 12(h)(3), which states that the motion may be raised at any time.

No.  D’s counterclaim does not arise out of the same transaction or occurrence that is the subject matter of the P’s claim, thus satisfying the requirement set forth by FRCP 13, of a compulsory counterclaim.

No.  D’s counterclaim does not qualify as a valid “set-off” that can be asserted to defeat or diminish the plaintiff’s recovery.

Rule of Law: FRCP 12(h)(3) clearly states that a motion to dismiss for lack of subject matter jurisdiction is allowed at any time.

The test of compulsoriness requires that there need not be “an absolute identity of factual backgrounds for the two claims, but only a logical relationship between them.”

In order to qualify as a “set-off” that can be asserted defensively to defeat or diminish plaintiff’s recovery, it must arise out of a transaction extrinsic to that out of which the primary claim arose, and the claim must be liquidated, or capable of liquidation and grow out of contract or judgment.

E. Counterclaims and Cross-Claims

1. Not primarily devices for brining in additional parties, but they do permit expansion of the issues in the suit and may bring in additional parties as well.

2. Serve the interest of fairness by allowing a party to make claims against all parties who have made claims against him

3. Serve the interest of economy by permitting multiple claims in the same action

4. Rule 13(a)

a. Rule-mandated res judicata

5. Rule 13(b)

a. Sets out a liberal permissive counterclaim rule, allowing a party to bring as a counterclaim any claim against an opposing party

b. Liberal permissive counterclaim is one that does not arise out of the same transaction or occurrence

6. Cross claim allows a claim against a co-party, authorized in 13(g)

7. Rule 13(h)

a. Addition of claims can lead to addition of parties as long as they are allowed in accordance with Rules 19 and 20.

Doe Pleading

Southern Methodist University Association of Women Law Students v. Wynne and Jaffe—5th Cir. 1979

Issue: Whether in the absence of matters “of a sensitive and highly personal nature,” four plaintiffs alleging sexual discrimination under Title VII may remain anonymous during the course of the trial proceedings?

Holding: No. In the absence of matters “of a sensitive and highly personal nature,” four plaintiffs alleging sexual discrimination under Title VII may not remain anonymous during the course of the trial proceedings.

Rule of Law: Neither Title VII nor any of the Federal Rules allow for anonymity when the identity of the anonymous party is known.

Further, in order to remain anonymous, parties must “reveal facts of a highly personal nature,” “express a desire to participate in” prohibited activity, or challenge the validity of various forms of government activity.

United States v. Microsoft—DC Cir. 1995

Issue: Whether the trial judge erringly determined that the consent decree was not in the public interest, and was therefore not acceptable?

Holding: Yes.  The trial judge erringly determined that the consent decree was not in the public interest, and was therefore not acceptable.

Rule of Law: In determining whether the decree is in the public interest, a district court may consider: “(1) The competitive impact of such judgment, including termination of alleged violations, provisions for enforcement and modification, duration or relief sought, anticipated effects of alternative remedies actually considered, and any other considerations bearing upon the adequacy of such judgment; (2) the impact of entry of such judgment upon the public generally and individuals alleging specific injury from the violations set forth in the complaint including consideration of the public benefit, if any to be derived from a determination of the issue at trial.”

Joinder

Cohen v. District of Columbia National Bank—DC Cir. 1972

Issue: Under FRCP 20(a) and 18(a), may the Ps join parties to a complaint who are not directly involved with the alleged wrongdoing?

Holding: No.  Under FRCP 20(a), plaintiffs may not join parties against whom they have no “right to relief.”

Rule of Law: Under FRCP 20(a), claims against additional parties may be joined if the claims arise from “the same transaction, occurrence, or series of transactions or occurrences.”  In addition, the additional claims must provide a “right to relief.”
Kedra v. City of Philadelphia—District Court for Eastern District of Penn. 1978

(Indispensable Party rule—A court should do “complete justice” or none at all, and that if a party found to be necessary could not be joined, the suit was dismissed)

Issue: Whether defendants in this suit have been properly joined under the provisions of FRCP 20(a), which states that the plaintiff’s claims must “aris[e] out of the same transaction, occurrence, or series of transactions or occurrences” because the events alleged took place over a period of approximately one and one-half years?

Whether one trial against all defendants will unfairly prejudice some of the defendants?

Holding: Yes.  Under FRCP 20(a), which states that the plaintiff’s claims must “aris[e] out of the same transaction, occurrence, or series of transactions or occurrences” the defendants in this suit have been properly joined.

It cannot yet be decided whether joinder of defendants in this action will unfairly prejudice some of them because the specific involvement of each defendant has not been determined, and cannot be determined until after discovery.

Rule of Law: FRCP 20(a) attempts to join as many claims, parties, and remedies as possible in order to cut down on the expense and time required in a trial.  Therefore, as long as “some of the claims by or against each party arise out of common events and contain common factual or legal questions,” joinder is strongly encouraged.

FRCP 20(b) allows courts to prevent unfair prejudice to parties who have been joined by ordering separate trials, and states: “The court may make such orders as will prevent a party from being embarrassed, delayed, or put to expense by the inclusion of a party against whom he asserts no claim and who asserts no claim against him and may order separate trials or make other orders to prevent delay or prejudice.”

Janney Montgomery Scott, Inc. v. Shepard Niles, Inc.—3rd Cir. 1993

Issue: Whether the District Court could give complete relief to the parties without prejudice to them or the absent party in a breach of contract against only one of two co-obligors that may be liable to P-apnt?

Whether the possibility that the decision in the present case, in the absence of Underwood would create a “persuasive precedent” in any subsequent action against Underwood, could impair or impede Underwood’s interest under Rule 19(a)(2)(i)?

Whether the absence of Underwood in this action would expose D-apl to “substantial risk of incurring double, multiple, or otherwise inconsistent obligations by reason of the claimed interest”?

Holding: Yes.  The District Court could give complete relief to the parties without prejudice to them or the absent party in a breach of contract against only one of two co-obligors that may be liable to P-apnt.

No.  The mere possibility that the decision in the present case, in the absence of Underwood would create a “persuasive precedent” in any subsequent action against Underwood, could not be seen as necessarily impairing or impeding Underwood’s interest under Rule 19(a)(2)(i).

No.  The absence of Underwood in this action would not expose D-apl to “substantial risk of incurring double, multiple, or otherwise inconsistent obligations by reason of the claimed interest.”

Rule of Law: Under Rule 19(a), joinder of parties is compulsory when complete relief cannot be provided to the present parties in the action.  If complete relief can be provided with the present parties, then joinder is not compulsory.

Under Rule 19(a)(2)(i), joinder of parties is compulsory when a decision in one trial may have an effect on a future action if the absent party is not joined.

Under Rule 19(a)(2)(ii), joinder of parties is compulsory if the absence of one party would expose a present party to “substantial risk of incurring double, multiple, or otherwise inconsistent obligations by reason of the claimed interest.”

Impleader

Clark v. Associates Commercial Corp.—U.S. District Court of Kansas—1993

Issue: Whether D’s 3rd party claim against 3rd PDs is acceptable under FRCP 14, which states that impleader is proper only if the 3rd PD “is or may be liable to the 3rd PP for all or part of the P’s claim against the 3rd PP”?

Whether punitive damages may be claimed in a 3rd party complaint seeking indemnity?

Holding: Yes.  Under FRCP 14, which states that impleader is proper only if the 3rd PD “is or may be liable to the 3rd PP for all or part of the P’s claim against the 3rd PP,” D’s 3rd party claim is acceptable.

Yes.  Punitive damages may be claimed in a 3rd party complaint seeking indemnity.

Rule of Law: Under FRCP 14(a), impleader is expressly allowed if the 3rd PD “is or may be liable to the 3rd PP for all or part of the P’s claim against the 3rd PP.”

Under Kansas law, punitive damages could be awarded against an employer (principle), for the acts of its employees (agents).

Intervention

Hopwood—5th Cir.

Final Order of the Court for the Second Motion to Intervene

Issue: Whether the defendant’s failure to raise the proposed Title VI defense constitutes a changed circumstance?

Whether the present motion to intervene is based on the same issue presented in the first motion to intervene?

Holding: The defendant’s failure to raise the proposed Title VI defense does may constitute a changed circumstance, but that argument is precluded by the “law of the case” doctrine which effectively prevents a rehearing.

Yes.  The present motion to intervene is based on the same issue presented in the first motion to intervene, thus invoking the “law of the case” doctrine.

Rule of Law: second motion would be treated as independent of the first if it was reached under materially changed circumstances.  Hodgson v. United Mine Workers; United States Envt’l Protection Agency v. City of Green Forest, etc.

Based on the “law of the case” doctrine, when a prior panel discusses an issue on the merits, a later panel cannot reach a contrary conclusion.  Williams v. City of New Orleans.
Discovery

I. Rule 8(c)

A. Imposes an obligation to raise affirmative defenses.

B. The list of affirmative defenses is not exclusive.

II. David v. Crompton & Knowles Corp.

A. If there is any part of a complaint that is true, a general denial cannot be used in an answer.

B. An admission of an allegation is binding and becomes a fact in the trial.

C. D wanted to amend its pleading under Rule 15

1. Amendments are very favored so the case can be decided on its merits.

2. After the one time to amend the pleading, you must file a motion to amend each time thereafter.

D. Denial for lack of knowledge becomes an admission in this case.

E. Relation back of Rule 15 (c) is only important if the statute of limitations ran out.

F. Nunc pro tunc—“As if it occurred at another time.”

III. Mitchell v. Archibald & Kendall, Inc.

A. If P plead that he was parked on the premises, even if D knew that he was not, he cannot file a 12(b)(6) motion to dismiss because doing so assumes that the pleadings are true.

B. If you attach evidence to a 12(b)(6) motion it becomes a summary judgment under Rule 56.
C. Most unopposed motions are granted regardless of whether they are right or wrong.
IV. Parties

A. Most lawsuits are not just 2 parties

1. counterclaim—defendant against the plaintiff

2. cross-claim—defendant against another defendant
B. Under Rule 13, some counter/cross-claims are compulsory, and some are permissive.

1. Even if a (permissive) counterclaim is denied, it can be brought again in another suit.

2. If a party fails to raise a (compulsory) counter or cross-claim, then the claim cannot be raised again since it has been waived.

3. A compulsory claim cannot be stricken.
4. Under Rule 13(a), transactions arising out of the same occurrence may not be compulsory if the party did not have knowledge of the claim at the time of the original claim, e.g. if a person was found to be severely injured from an accident years after the original claim.

5. Rule 12(b)(7)
1. Related to rule 19 in that a Rule 12(b)(7) allows you to raise a rule 19

V. Estoppel

A. You can’t say one thing today and another thing tomorrow.

VI. Res judicata

A. Claim preclusion—cannot raise a claim already adjudicated.

VII. Collateral Estoppel

A. Issue preclusion—cannot raise an issue already adjudicated.

B. Collateral = in another case.

VIII. Southern Methodist

A. Ps claimed that they must proceed anonymously or else they will be retaliated against later.

B. The judge ruled that there are no rules allowing them to proceed anonymously, and they don’t qualify for the exception (unusually private information/conducting unlawful acts/arguing against the validity of government activities, etc.)

IX. Microsoft v. United States

A. DOJ and Microsoft settled with a “consent decree.” 

1.  In a consent decree, the settlement must be approved by the judge to determine if it is in the public interest.

Devices; Additional Materials

Federal Rules of Civil Procedure

FRCP 26

Depositions and Discovery

General Provisions Governing Discovery; Duty of Disclosure
26(a)(1) “Except to the extend otherwise stipulated or directed by order or local rule, a party shall, without awaiting a discovery request, provide to other parties:

(A) The name and, if known, the address and telephone number of each individual likely to have discoverable information relevant to disputed facts alleged with particularity in the pleadings, identifying the subjects of the information;

(B) A copy of, or a description by category and location of, all documents, data compilations, and tangible things in the possession, custody, or control of the party that are relevant to disputed facts alleged with particularity in the pleadings;

(C) A computation of any category of damages claimed by the disclosing party…

(D) …any insurance agreement under which any person carrying on an insurance business may be liable to satisfy part or all of a judgment which may be entered in the action or to indemnify or reimburse for payments made to satisfy the judgement.”

…”A party shall make its initial disclosures based on the information then reasonably available to it and is not excused from making its disclosures because it has not fully completed its investigation of the case…

(b)(1) “Parties may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of any other party…”

(2) “By order or by local rule, the court may alter the limits in these rules on the number of depositions and interrogatories and may also limit the length of depositions under Rule 30.”

Rule 27

Depositions Before Action or Pending Appeal
Purpose and Scope: “Sometimes it will be important to preserve or perpetuate testimony before an action is commenced or during the appeal of an action.  Rule 27 provides one mechanism for perpetuating such testimony by taking a deposition.”

Rule 28

Persons Before Whom Depositions May be Taken
(a) “Within the United States…depositions shall be taken before an officer authorized to administer oaths by the laws of the United States or of the place where the examination is held, or before a person appointed by the court in which the action is pending.”

Purpose and Scope: “Rule 28 specifies the type of person who must be present at a deposition to administer the oath and to record the testimony.”

Rule 29

Stipulations Regarding Discovery Procedure
“Unless otherwise directed by the court, the parties may by written stipulation (1) provide that depositions may be taken before any person, at any time or place, upon any notice, and in any manner and when so taken may be used like other depositions, and (2) modify other procedures governing or limitations placed upon discovery, except that stipulations extending the time provided in Rules 33, 34, and 36 for responses to discovery may, if they would interfere with any set for completion of discovery, for hearing of a motion, or for trial, be made only with the approval of the court.”

Rule 30

Depositions Upon Oral Examination
(a) “When depositions may be taken; when leave required.”

(1) “A party may take the testimony of any person, including a party, by deposition upon oral examination without leave of court except as provided in paragraph (2).  The attendance of witnesses may be compelled by subpoena as provided in Rule 45.”

(2) “A party must obtain leave of court, which shall be granted to the extent consistent with the principles stated in Rule 26(b)(2), if the person to be examined is confined in prison or if, without the written stipulation of the parties.”

(b)(2) “…the party taking the deposition shall bear the cost of the recording.”

(f) “Failure to attend or to serve subpoena; expenses.”

(1)“If the party giving the notice of the taking of a deposition fails to attend and proceed therewith and another party attends in person or by attorney pursuant to the notice, the court may order the party giving the notice to pay to such other party the reasonable expenses incurred by that party ant that party’s attorney in attending, including reasonable attorney’s fees.”

Rule 31

Depositions upon Written Questions
(a) Serving Questions; Notice.

(1) “A party may take the testimony of any person, including a party, by deposition upon written questions without leave of court except as provided in paragraph (2).  The attendance of witnesses may be compelled by the use of subpoena as provided in Rule 45.

(2) A party must obtain leave of court, which shall be granted to the extend consistent with the principles stated in Rule 26(b)(2), if the person to be examined is confined in prison or if, without the written stipulation of the parties,

(A) a proposed deposition would result in more than ten depositions being taken under this rule or Rule 30 by the plaintiffs, or by the defendants, or by third-party defendants; 

(B) the person to be examined has already been deposed in the case; or

(C) a party seeks to take a deposition before the time specified in Rule 26(d).

Rule 32

Use of Depositions in Court Proceedings
(a)(1) “Any deposition may be used by any party for the purpose of contradicting or impeaching the testimony of deponent as a witness, or for any other purpose permitted by the Federal Rules of Evidence.”

(2)“…deposition of a party or of anyone who at the time of taking the deposition was an officer, director, or managing agent…may be used by an adverse party for any purpose.”

(3) “…deposition of a witness…may be used by any party for any purpose if the court finds:

(A) that the witness is dead; or

(B) that the witnesses is at a greater distance than 100 miles from the place of trial or hearing…; or

(C) that the witness is unable to attend…because of age, illness, infirmity, or imprisonment; or

(D) that the party offering the deposition has been unable to procure the attendance of witness by subpoena; or

(E) upon application and notice, that such exceptional circumstances exist as to make it desirable…to allow the deposition to be used.”

Rule 33

Interrogatories to Parties
Purpose and scope: “Rule 33 sets forth the procedures for using interrogatories.  It must be read in conjunction with Rule 26, which establishes the scope of all the discovery rules.”

Rule 34

Production of Documents and Things and Entry upon Land for Inspection and Other Purposes
(a) Scope.  “Any party may serve on any other party a request (1) to produce and permit the party making the request, or someone acting on the requestor’s behalf, to inspect and copy, and designated documents…or to inspect and copy, test, or sample any tangible things which constitute or contain matters within the scope of Rule 26(b) and which are in the possession, custody or control of the party upon whom the request is served; or (2) to permit entry upon designated land or other property in the possession or control of the party upon whom the request is served for the purpose of inspection and measuring, surveying, photographing, testing, or sampling the property or any designated object or operation thereon, within the scope of Rule 26(b).

(b) Procedure.  The request shall set forth…the items to be inspected, and describe each with reasonable particularity.  The request shall specify a reasonable time, place, and manner of making the inspection and performing the related acts…shall serve a written response within 30 days after the service of the request…If objection is made to part of an item or category, the party shall be specified and inspection permitted of the remaining parts.”

Rule 35

Physical and Mental Examinations of Persons
(a) Order for Examination.  “When the mental or physical condition (including the blood group) of a party or of a person in the custody or under the legal control of a party, is in controversy, the court in which the actin is pending may order the party to submit to a physical or mental examination by a suitably licensed or certified examiner or to produce for examination the person in the party’s custody or legal control.  The order may be made only on motion for good cause shown.”

Rule 36

Requests for Admission
(a) Request for Admission.  “A party may serve upon any other party a written request for the admission, for purposes of the pending action only, of the truth of any matters within the scope of Rule 26(b)(1) set forth in the request that relate to statements or opinions of fact or of the application of law to fact, including the genuineness of any documents described in the request…”

Purpose and Scope: “Rule 36 allows each party to require other parties to admit each relevant fact not in controversy, thereby eliminating the need to produce witnesses and evidence in support of these facts.”

Rule 37

Failure to Make or Cooperate in Discovery: Sanctions
(a) Motion for order compelling disclosure or discovery.  “…may apply for an order compelling disclosure or discovery as follows:

(1) “…to the court in which the action is pending”

(2) By motion.

(3) “…an evasive or incomplete disclosure, answer, or response is to be treated as a failure to disclose, answer, or respond.”

(b) Failure to comply with order.  “In lieu of any of the foregoing orders or in addition thereto, the court shall require the party failing to obey the order or the attorney advising that party or both to pay the reasonable expenses, including attorney’s fees, caused by the failure, unless the court finds that the failure was substantially justified or that other circumstances make an award of expenses unjust.”

Purpose and Scope: “…obtaining sanctions is a two-step process in which a party must first obtain an order compelling discovery under Rule 37(b) for failure to comply with the order.  If, however, the responding party totally fails to respond to an entire discovery request, the sanctions may be available immediately.”

Rule 11

Signing of Pleadings, Motions, and Other Papers; Representations to Court; Sanctions
(a) Signature.  “An unsigned paper shall be stricken unless omission of the signature is corrected…”

(b) Representations to Court.  “By presenting to the court…a pleading, written motion, or other paper, an attorney or unrepresented party is certifying that to the best of the person’s knowledge, information, and belief, formed after an inquiry reasonable under the circumstances,

(1) it is not being presented for any improper purpose, such as to harass or to cause unnecessary delay or needless increase in the cost of litigation;

(2) the claims, defenses, and other legal contentions therein are warranted by existing law or by a nonfrivolous argument for the extension, modification, or reversal of existing law or the establishment of new law;

(3) the allegations and other factual contentions have evidentiary support, of, if specifically so identified, are likely to have evidentiary support after a reasonable opportunity for further investigation or discovery; and

(4) the denials of factual contentions are warranted on the evidence or, if specifically so identified, are reasonably based on a lack of information or belief.”

Book Notes/Cases

I. Document Inspection under Rule 34

A. “The request should describe the documents with ‘reasonable particularity.’”

B. “The defendant serves a written response specifying the items that will be made available or objecting to some or all of the requests.”

C. “The ‘control’ idea has been extended to require efforts to obtain documents from others, where the party responding to discovery is believed to have ‘influence’ over the possessor of the documents.”

D. “Ordinarily, the responding party need not create material, but only produce existing materials.”

E. “Rule 34(b) now requires that documents either be produced as they are kept by the producing party, or grouped according to the specifications of the request.”

F. “Rule 34 also authorizes entry onto property for purposes of testing.”

G. “If a party wants to examine materials possessed by a nonparty, a similar procedure is used by a subpoena is required.”

I. Interrogatories

A. “Rule 33 permits any party to send written questions to another party that must be answered under oath.”

B. “by 1970 it was recognized that interrogatories had spawned more discovery disputes than any other discovery device.”

C. “interrogatories are too susceptible to abuse.”

D. “Rule 33(a) itself was amended to limit the number of interrogatories to 25 per party absent stipulation or court order.”

E. “…most basic difficulty with interrogatories is that they are ill suited to effective exploration of much information that is critical in litigation.”

F. “Interrogatories can…be very useful for identifying witnesses and discovering the location of documents or other tangible evidence, although that task may be eased by the initial disclosure provisions applicable in some cases under Rule 26(a)(1), as amended in 1993.”

G. “Rule 33(c) makes it clear that questions are not improper merely because they seek to elicit an opinion…”

H. “contention interrogatories are an effective way of exploring the basis for an adversary’s position, but the court may defer the duty to answer until discovery has been completed.”

I. Interrogatories “may provide the predicate for a motion for summary judgment based on non-existence of evidence supporting a critical part of plaintiff’s case.”

II. Depositions

A. “deposition permits the questioner to compel the witness to answer questions fairly spontaneously and allows the interrogating party to follow up on the answers, particularly unexpected revelations, with further questions.”

B. “some two-thirds of the time spent on discovery is spent on depositions.”

C. “Rule 30(b)(1) allows any party to schedule a deposition on ‘reasonable notice’ in writing.”

D. “Although the main actors are the interrogating attorney and the witness, the witness’s attorney is not inactive.  Instead, she listens to the questions and can object when they are improper.”

E. “Rule 30(c) states that if there are objections, ‘the examination shall proceed, with the testimony being taken subject to objections.”

F. “Rule 30(d)(2) authorizes sanctions for ‘impediment, delay, or other conduct that has frustrated the fair examination of the deponent.”

III. Physical or Mental Examination

A. Physical or mental examinations are the only discovery tools for which advance court approval is necessary.”

B. “Rule 35(a) provides that when the mental or physical condition of a party or a person under the legal control of a party is “in controversy” a court may order the person to submit to an examination…but “only on motion for good cause shown.”

IV. Discovery Sequence and Tactics

A. “An admission of a particular factual allegation in a complaint will not preclude further discovery on that factual issue, but it will establish some central facts early on that could greatly assist subsequent discovery motions or a defense against a motion to dismiss or a motion for summary judgment.”

B. “One kind of discovery may be necessary to lay the groundwork for another kind.  Thus, interrogatories may be necessary to locate documents and witnesses, requests for documents to obtain the materials needed to prepare for depositions, and depositions to lay the groundwork for a request for a medical examination.”

V. General

A. “There is no way to send interrogatories to nonparties, and nonparties are not subject to court-ordered physical examinations under Rule 35.”

B. “Rule 36 authorizes what appears to be another discovery tool: It permits any party to send requests to any other party asking for an admission of the truth of any matter within the scope of Rule 26(b).  The responding party is deemed to  have admitted these matters unless he denies them, and denials are to be specific and “fairly meet the substance of the requested admission.”

Ethics and Sanctions

Albright v. Upjohn Co.—6th Cir. 1986

Issue: Whether the P-apl conducted an investigation such that its claims were “well grounded in fact” within the meaning of FRCP 11?

Holding: No.  The P-apl did not conduct an investigation such that its claims were “well grounded in fact” within the meaning of FRCP 11.

Rule of Law: FRCP 11 requires that sanctions shall be imposed when an attorney or party fails to conduct an investigation such that its claims are “well grounded in fact.”

G. Other grounds for sanctions: “28 U.S.C.A. § 1927 allows a court to award costs, including attorneys’ fees, against a litigant who “multiplies the proceedings in any case unreasonably and vexatiously.”

H. “federal courts have ‘inherent power’ to sanction a litigant for bad-faith conduct that has not been displaced by the more specific provisions of Rule 11 and § 1927, but said that this power should be used rarely.”

Cine Forty-Second Street Theatre Corp. v. Allied Artists Pictures Corp.—2d Cir. 1979

Issue: Whether grossly negligent failure to comply with a discovery request should merit the strongest measures available under FRCP 37?

Whether gross negligence amounting to a “total dereliction of professional responsibility,” but not a conscious disregard of court orders, is properly embraced within the “fault” component of Societe Internationale’s triple criterion?

Holding: Yes.  When gross professional negligence has been found, then the strongest measures are warranted under FRCP 37.

Yes.  Gross negligence is within the “fault” component of Societe Internationale’s triple criterion.

Rule of Law: When gross professional negligence has been found, then the strongest measures are warranted under FRCP 37.

In Societe Internationale, “Rule 37 should not be construed to authorize dismissal of [a] complaint because of petitioner’s noncompliance with a pretrial production order when it has been established that failure to comply has been due to inability, and not to willfulness, bad faith, or any fault of petitioner.”

Exemptions and Privileges

Disclosure

Hickman v. Taylor—S.Ct. 1947

“The new rules, however, restrict the pleadings to the task of general notice-giving and invest the deposition-discovery process with a vital role in the preparation for trial.  The various instruments of discovery now serve (1) as a device, along with the pretrial hearing under Rule 16, to narrow and clarify the basic issues between the parties, and (2) as a device for ascertaining the facts, or information as to the existence or whereabouts of facts, relative to those issues.  Thus civil trials in the federal courts no longer need the carried on in the dark.  The way is no clear, consistent with recognized privileges for the parties to obtain the fullest possible knowledge of this issues and facts before the trial.”

“The deposition-discovery procedure simply advances the stage at which the disclosure can be compelled from the time of trial to the period preceding it, thus reducing the possibility of surprise.”

Powell, J. dissenting from 1980 Amendments to the FRCP

“all too often, discovery practices enable the party with greater financial resources to prevail by exhausting the resources of a weaker opponent.”

In Re Convergent Technologies Securities Litigation—Federal District Court for the Northern District of Cal. 1985

Issue: At what point in the pretrial process should the P be required to answer “contention” interrogatories filed by the D?

Holding: P should be excused from answering most of the interrogatories until after they had completed a substantial amount of discovery, particularly document inspection.

Rule of Law: Contention interrogatories are unlikely to produce any useful information until after discovery if they focus on the D’s conduct.

I. “it was alleged that lawyers regularly inserted “hot” documents they hoped their opponents would not find among mounds of marginally relevant material, such as invoices.  The 1983 amendments were largely aimed at this type of abuse.”

J. “In 1993, a further and important set of amendments to reduce cost and delay in discovery went into effect.  One aspect of these amendments was placing numerical limitations on interrogatories and depositions.”

Scheetz v. Bridgestone/Firestone, Inc.—Federal District Court of Montana--1993

Issue: Whether the D should be required to identify witnesses, information, and documents about which the P’s counsel already is fully aware in compliance with Local Rule 200-5(a)?

Holding: Yes.  The D must identify witnesses, information, and documents about which the P’s counsel already is fully aware in compliance with Local Rule 200-5(a).

Rule of Law: Local Rule 200-5(a) requires attorneys to submit to the opposing side “the identity of persons known or believed to have discoverable information about the claims or defenses, and a summary of that information; a description, including the location and custodian of any tangible evidence or relevant documents that are reasonably likely to bear on the claims or defenses.”

K. “Rule 83 allows district courts to make local rules ‘not inconsistent’ with these rules.”

Class Notes

I. Kedra v. City of Philadelphia
A. P is the master of his/her complaint, and can craft it however they like, as long as it fits the general requirements.

B. P attempted to join claims.

C. Some claims are stronger than others are, and Ds are likely to object to the joinder of claims, usually the Ds that have weaker claims against them because the potentially stronger claims will prejudice them.  

D. However, joining claims is more efficient.

II. Janney

A. D raised a motion to claim that the P failed to join a party under Rule 19.

B. A necessary or indispensable party is a conclusion, and must be supported with evidence.

C. Joinder of parties can be feasible or not feasible:

1. Feasible under Rule 19(a)

2. Not feasible under Rule 19(b), e.g. party cannot be found.

D. It is possible to go ahead with trial without necessary parties.

E. Indispensable parties must be part of the trial with respect to the 4 elements of Rule 19(b).

III. Clark

A. It is sometimes strategic to avoid joining defendants who may appear sympathetic, etc.

IV. Impleader (Rule 14)

A. The impleaded party must be responsible in whole or in part for the damages against the defendant.

V. Discovery

A. Strategy

1. Provides a chance to build the case; prepare for trial.

a. Find out what the facts are.

b. You want to obtain evidence.

c. There is always informal fact investigation before trial.

B. Devices

1. Discovery occurs outside of court, and is very liberal.

2. The standard is whether the material is pertinent.

3. The evidence need not be admissible (Rule 26(b)), if it is reasonably calculated to lead to the discovery of admissible evidence.

4. Privilege

a. Only some people hold a privilege, and not everything is privileged.

b. Once a privilege is breached, it is no longer privileged.

c. Two types

i. Attorney/client privilege

ii. Attorney work product (whatever the attorney has determined, what she things, strategy, etc.)

d. Two recent additions to the Rule

i. Addition of disclosure (very controversial.)—Allows truth to come out, prevents games.

ii. Limits on the number of each tings that you can do/ask for, e.g. depositions, etc.

C. Discovery is very expensive!!!

1. But it does produce evidence.

D. Discovery plan

1. Attorneys decide, for example, who will depose a witness first, etc.

E. After the first discovery plan (meet and confer), there is a Rule 16 Status Conference.

Summary Judgment.

Cases/Book Notes

Federal Rule of Civil Procedure

56—Summary Judgment

(a) For Claimant: A party seeking to recover upon a claim, counterclaim, or cross-claim or to obtain a declaratory judgment may…after the expiration of 20 days from the commencement of the action or after service of a motion for summary judgment by the adverse party, move with or without supporting affidavits for summary judgment in the party’s favor upon all or any part thereof.

(b) For Defending Party: A party against whom a claim, counterclaim, or cross-claim is asserted or a declaratory judgment is sought may, at any time, move with or without supporting affidavits for a summary judgment in the party’s favor as to al or any party thereof.

(c) Motion and Proceedings Thereon.  The motion shall be served at least 10 days before the time fixing for the hearing.  The adverse party prior to the day of hearing may serve opposing affidavits.  The judgment sought shall be rendered forthwith if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law…

(e) Form of Affidavits; Further Testimony; Defense required.  …an adverse party may not rest upon the mere allegations or denials of the adverse party’s pleading, but the adverse party’s response, by affidavits or as otherwise provided in this rule, must set forth specific facts showing that there is a genuine issue for trial.  If the adverse party does not so respond, summary judgment if appropriate, shall be entered against the adverse party.

I.  Burden of Production

A. Whether a party has sufficient evidence to go to trial in the first place.

B. Summary judgment is concerned exclusively with this issue.

C. At trial, the party who does not have the burden of production may, at the close of his opponent’s case, move for judgment as a matter of law without presenting any evidence of his own.

D. “If the non-movant would have the burden of production at trial, he must respond with sufficient evidence that a reasonable finder of fact could find in his favor—i.e., he must meet his burden of production.  If the non-movant would not have the burden of production at trial, however, everyone agrees that the only way that a movant may obtain summary judgment is by shifting the burden of production—i.e., by providing sufficient evidence that, absent a response from the non-movant, a reasonable fact finder would have to find for the movant because it would be unreasonable to do otherwise.”

Shifting Burdens

Adickes v. S.H. Kress & Co.—S.Ct. 1970

Issue: Whether a Rule 56 motion for summary judgment may be granted where the moving party fails to provide evidence that the nonmoving party has failed to meet her burden of proof, or whether the motion may be granted if the moving party merely points out the lack of material facts to support the nonmoving party’s claim?

Holding: The moving party must establish that the nonmoving party failed to establish a question of material fact by affirmatively asserting evidence of its own.

Rule of Law: “Where the evidentiary matter in support of the motion does not establish the absence of a genuine issue, summary judgment must be denied even if no opposing evidentiary matter is presented.”

Celotex Corp. v. Catrett—S.Ct. 1986

Issue: Whether the D’s failure to support its motion for summary judgment with evidence effectively precludes the granting of summary judgment in its favor?

Holding: Yes.  The D’s failure to support its motion for summary judgment with evidence effectively precludes the granting of summary judgment in its favor.

Rule of Law: Under FRCP 56(c), summary judgment may be granted if, “after adequate time for discovery and upon motion, [the nonmoving] party … fails to make a showing sufficient to establish the existence of an element essential to that party’s case, and on which that party will bear the burden of proof at trial.”

Arnstein v. Porter—2d Cir. 1946

Issue: Whether the trial court erringly deprived the plaintiff of a trial by granting summary judgment for the plaintiff’s failure to assert evidence supporting his claim of copyright infringement?

Holding: Yes.  The trial court did erringly deprive the plaintiff of a trial by granting summary judgment for the plaintiff’s failure to assert evidence supporting his claim of copyright infringement.
Rule of Law: When there is an issue of the credibility of the witnesses, an issue of material fact presents itself, and summary judgment may not be granted because it would prevent the nonmoving party’s right to trial by jury.

Dyer v. MacDougall—2d Cir. 1992

Issue: Whether the P had a “genuine issue” of fact under Rule 56(c) where the only witnesses or defendants had already denied committing or hearing the alleged slander or libel, although the P had yet to depose them?

Whether the plaintiff may have obtained admissions from the witnesses through his own depositions, when they have already denied the allegations in other depositions?

Holding: No.  The P did not have a “genuine issue” of fact under Rule 56(c) where the only witnesses or defendants had already denied committing or hearing the alleged slander or libel, although the P had yet to depose them.

No.  The plaintiff could not have obtained admissions from the witnesses through his own depositions, when they have already denied the allegations in other depositions because there was no attempt to depose them, despite being provided the opportunity to do so.

Rule of Law: It is true that a party may convince a jury that his allegations are true even when all of the witnesses deny them, but this is only because otherwise there could be no effective appeal from a judge’s disposition of a motion for directed verdict.  In other words, there must be some way to appeal a directed verdict judgment, and disallowing the above mentioned scenario would preclude the option to appeal in such cases.

While it is true that a jury may opt to believe one party’s allegations even though they directly contradict the denials of all of the witnesses, the party must at least attempt to depose the witnesses himself.

I. Slightest Doubt Test

A. Judge Frank developed this test for summary judgment.

B. “We take this occasion to suggest that trial judge should exercise great care in granting motions for summary judgment.  A litigant has a right to a trial where there is the slightest doubt as to the facts.”

Heightened Pleading Standards

Kimberlin v. Quinlan—DC Cir. 1993

Issue: Whether the P met a “heightened standard of production” required because the Ds are entitled to qualified immunity from suit, to show that the Ds actually denied him his Constitutional rights in order to avoid a motion for summary judgment?

Holding: No.  The P did not meet the “heightened standard of production” required because the Ds are entitled to qualified immunity from suit, to show that the Ds actually denied him his Constitutional rights in order to avoid a motion for summary judgment.

Rule of Law: In order to avoid a Rule 56 motion for summary judgment, the nonmoving party must satisfy a “heightened standard of production” to show that the moving party has actually done what was alleged, because the moving party is entitled to qualified immunity from suit.

Law Versus Facts

Bose Corporation v. Consumers Union of United States, Inc.—S.Ct. 1984

Issue: Whether the Court of Appeals was justified in conducting an independent review of the record to determine whether the district court’s finding of actual malice was sufficient?

Holding: Yes.  The Court of Appeals was justified in conducting an independent review of the record to determine whether the district court’s finding of actual malice was sufficient.

Rule of Law: “In cases in which there is a claim of denial of rights under the Federal Constitution, this Court is not bound by the conclusions of lower courts, but will re-examine the evidentiary basis on which those conclusions are founded.”

“[I]n cases involving the area of tension between the First and Fourteenth Amendments on the one hand and state defamation laws on the other, we have frequently had occasion to review ‘the evidence in the … record to determine whether I could constitutionally support a judgment for the plaintiff.”

Trial

Federal Rules of Civil Procedure

Rule 38—Jury Trial of Right

(a) Right preserved.  The right of trial by jury as declared by the Seventh Amendment to the Constitution or as given by a statute of the Untied States shall be preserved to the parties inviolate.

(b) Demand.  Any party may demand a trial by jury of any issue triable of right by a jury by (1) serving upon the other parties a demand therefor in writing at any time after the commencement of the action and not later than 10 days after the service of the last pleading directed to such issue, and (2) filing the demand as required by Rule 5(d).  Such demand may be indorsed upon a pleading of the party.

(c) Same: Specification of Issues.  In the demand a party may specify the issues which the party wishes so tried; otherwise the party shall be deemed to have demanded trial by jury for all the issues so triable.  If the party has demanded trial by jury for only some of the issues, any other party within 10 days after service of the demand or such lesser time as the court may order, may serve a demand for trial by jury of any other or all of the issues of fact in the action.

(d) Waiver.  The failure of a party to serve and file a demand as required by this rule constitute a waiver by the party of trial by jury.  A demand for trial by jury made as herein provide may not be withdrawn without the consent of the parties.

Rule 39—Trial by Jury or by the Court
(a) By jury.  (when trial by jury has been demanded, the trial will be by jury) “unless (1) the parties or their attorneys of record, by written stipulation filed with the court or by an oral stipulation made in open court and entered in the record, consent to trial by the court sitting without a jury or (2) the court upon motion or if its own initiative finds that a right of trial by jury of some or of all those issues does not exist under the constitution or statutes of the Unites States.”

(b) By the Court.  Issues not demanded for trial by jury as provided in Rule 38 shall be tried by the court; but, notwithstanding the failure of a party to demand a jury in an action in which such a demand might have been made of right, the court in its discretion upon motion may order a trial by a jury of any or all issues.

Rule 47—Selection of Jurors

(a) Examination of Jurors.  The court may permit the parties or their attorneys to conduct the examination of prospective jurors or may itself conduct the examination…

(b) Peremptory Challenges.  The court shall allow the number of peremptory challenges provided by 28 U.S.C. § 1870.

(c) Excuse.  The court may for good cause excuse a juror from service during trial or deliberation.

Rule 48—Number of Jurors—Participation in Verdict

The court shall seat a jury of not fewer than six and not more than twelve members and all jurors shall participate in the verdict unless excused from service by the court pursuant to Rule 47(c).  Unless the parties otherwise stipulate, (1) the verdict shall be unanimous and (2) no verdict shall be taken from a jury reduced in size to fewer than six members.

Rule 49—Special Verdicts and Interrogatories

(a) Special Verdicts.  The court may require a jury to return only a special verdict in the form of a special written finding upon each issue of fact…If…the court omits any issue of fact raised by the pleadings or by the evidence, each party waives the right to a trial by jury of the issue so omitted unless before the jury retires the party demands its submission to the jury.

(b) General Verdict Accompanied by Answer to Interrogatories.  The court may submit to the jury, together with appropriate forms for a general verdict, written interrogatories upon one or more issues of fact the decision of which is necessary to a verdict…When the answers are inconsistent with each other and one or more is likewise inconsistent with the general verdict, judgment shall not be entered, but the court shall return the jury for further consideration of its answers and verdict or shall order a new trial.

Rule 50—Judgment as a Matter of Law in Jury Trials; Alternative Motion for New Trial; Conditional Rulings

(a) Judgment as a Matter of Law.

(1) If during a trial by jury a party has been fully heard on an issue and there is no legally sufficient evidentiary basis for a reasonable jury to find for that party on that issue, the court may determine the issue against that party and may grant a motion for judgment as a matter of law against that party with respect to a claim or defense that cannot under controlling law be maintained or defeated without a favorable finding on that issue.

(2) Motions for judgment as a matter of law may be made at any time before submission of the case to the jury.  Such a motion shall specify the judgment sought and the law and the facts on which the moving party is entitled to the judgment.
(b) Renewing Motion for Judgment After Trial; Alternative Motion for New Trial…The movant may renew its request for judgment as a matter of law by filing a motion no later than 10 days after entry of judgment—and may alternatively request a new trial or join a motion for a new trial under Rule 59.  In ruling on a renewed motion, the court may:

(1) if a verdict was returned:

(A) allow the judgment to stand,

(B) Order a new trial, or

(C) Direct entry of judgment as a matter of law, or;

(2) if no verdict was returned:

(A) order a new trial, or

(B) direct entry of judgment as a matter of law.

(c)(2) Any motion for a new trial under Rule 59 by a party against whom judgment as a matter of law is rendered shall be filed no later than 10 days after entry of the judgment.

(The new terminology judgment as a matter of law replaces the former directed verdict and JNOV.)

Class Notes—Joinder

I. Kedra v. City of Philadelphia

A. P is master of his/her complaint(can be crafted however they want as long as it fits within the requirements)

B. Why join claims?

1. Some claims are stronger than others

a. D’s with weaker claims are more likely to object because the stronger claim will prejudice them

2. Joining claims is more efficient

L. Janney Montgomery Scott, Inc. v. Shepard Niles, Inc.

A. D raised a motion claiming that P failed to join a party under Rule 19

B. Necessary or indispensable party

1. This is a conclusion, and must be supported by evidence

2. A necessary party is not crucial to a case (case goes on without them)

3. An indispensable party is crucial (case cannot go on without them)

a. To determine if a party is indispensable, court looks at four elements in Rule 19(b)

i. “to what extent a judgment rendered in the person’s absence might be prejudicial to the person or those already parties”

ii. “the extent to which, by protective provisions in the judgment, by the shaping of relief, or other measures, the prejudice can be lessened or avoided”

iii. “whether a judgment rendered in the person’s absence will be adequate”

iv. “whether the plaintiff will have an adequate remedy if the action is dismissed for nonjoinder.” 

4. Can be feasible or not feasible

a. Feasible = under 19(a), the party can be joined

b. Not feasible = Under 19(b), party cannot be found

C. Absent parties do not raise the claim, the parties who are present raise the Rule 19 claim

Impleader

I. Clark v. Associates Commercial Corp.

A. It is sometimes advantageous to not join defendants who might appear too sympathetic, etc.

B. Implead = the impleaded party must be responsible either in whole or in part for the damages against the defendant

Discovery

I. Strategy

A. Chance to build your case; prepare for trial

1. Find out what the facts are

2. You want to obtain evidence

B. Before trial there is ALWAYS informal fact investigation

II. Devices

A. Discovery occurs in the absence of the court (very liberal process)

1. The standard is whether the material is pertinent

a. The evidence need not be admissible if it is reasonably calculated to lead to the discovery of admissible evidence

B. Privilege

1. Only some people hold a privilege, and not everything is privileged

2. Once a privilege is breached it is no longer privileged

3. Two main types

a. Attorney/client

b. Attorney work product (whatever the attorney has determined, thinks, strategy, etc.)

C. Two recent changes to Rule 26 about discovery

1. Addition of disclosure (very controversial)

a. Allows truth to come out; prevents games

2. Limits on the number of each thing that you can get, e.g. number of depositions/interrogatories

D. Discovery is VERY EXPENSIVE; but it does produce EVIDENCE

E. Discovery plan

1. Rule 26(f)—Attorneys decide who will depose which witnesses first, etc.

2. After the first discovery plan (meet and confer), then there is a Rule 16 status conference

F. Depositions

1. Rule 30—Cross examine a potential witness

a. Usually typed or recorded and played at trial

2. Witnesses who are not parties may be subpoenaed under Rule 30(a)(1) and forced to perform a deposition

3. 3.Rule 30(b)(6) allows you to name a corporation or other entity as a deponent, which then has to name a person within the corporation or entity to give the deposition

4. Duces Tecum—Subpoena where documents must be brought

5. Leading questions answer themselves

a. You are not supposed to ask leading questions of your own witnesses

G. Rule 34

1. Demand for production of documents/evidence, etc.

2. You cannot force somebody to make documents; only hand over existing documents

3. Most people like to request documents prior to the depositions so they can be analyzed and later used in the questioning at the deposition

H. Interrogatories

1. Can ONLY be done ON PARTIES

2. Good for background information

I. Rule 36

1. Request for admissions—statements that need a yes, no, or deny for lack of knowledge answer

J. Rule 26 and 37 allow for motions for protective orders/motions to compel discovery

Summary Judgment

I. Celotex Corp. v. Catrett

A. Under Adickes, the burden of proof for summary judgement was on the moving party to show that there was no genuine issue; also, the non-moving party did not have to prove anything or submit evidence

B. Because of this, defendants were not fond of this motion before

C. In Celotex, defendant may but doesn’t need to submit evidence

D. All the defendant needs to do is point out a failure to show, or inability to show the existence of material fact by the plaintiff

E. Summary judgements are usually filed just before trial, just after discovery

F. Under Celotex, Arnstein would have had the opposite result because P offered no evidence

Judgement as a Matter of Law

I. Judgement as a matter of law

A. Both JNOV and directed verdict = judgement as a matter of law Rule 50

1. Directed verdict was before verdict

2. JNOV was after verdict

B. Judgement as a matter of law is made after the opposing side is done submitting evidence

C. You must file a directed verdict in order to file a JNOV; also, you must file it in order to preserve an appeal later; on appeal, evidence is not reheard

D. The standard is “could a reasonable jury find for the nonmoving party?”

J. Galloway v. United States

A. 7th Amendment challenge

1. 7th Amendment does guarantee a right to trial by jury, but it only “preserves” the common law right.

a. The court looked to the common law right to trial by jury in 1791 (time of ratification of the Bill of Rights)

Trial

Book Notes/Cases

I. Judicial supervision of pretrial and promotion settlement

A. “The two basic principles of effective case management are said to be that judges must show commitment, leadership, and supervision from the earliest stages and that they must establish clear timetables for different phases of a case’s progress”

B. “The primary too for judicial supervision is Rule 16”

K. Pretrial conference

A. “The adjudicatory process should be viewed as a search for the truth, rather than purely as a game of competitive skill in mastering the technicalities of pleading or in orchestrating surprises at trial.”

G. Heileman Brewing Co. v. Joseph Oat Corp.—7th Cir. 1989

Issue(s): Whether district courts have the authority, under Rule 16, to order represented parties to attend pretrial conferences?

Whether the district court abused its discretion by ordering the D to send a corporate representative with authority to settle to a pretrial conference?

Whether the district court abused its discretion by sanctioning D for failing to comply with the court order that a corporate representative with authority to settle attend a pretrial conference, when an attorney representing the company did attend the conference?

Holding: Yes.  District courts have the authority, under Rule 16, to order represented parties to attend pretrial conferences.

No.  The district court did not abuse its discretion by ordering the D to send a corporate representative with authority to settle to a pretrial conference.

No.  The district court did not abuse its discretion by sanctioning D for failing to comply with the court order that a corporate representative with authority to settle attend a pretrial conference, when an attorney representing the company did attend the conference.

Rule of Law: “Rule 16 is not designed as a device to restrict or limit the authority of the district judge in the conduct of pretrial conferences”, and they may order represented parties to appear in order to “preserve the efficiency, and more importantly, the integrity, of the judicial process.”

When the benefits to be gained outweigh the inconvenience of requiring a represented party to attend a pretrial conference, the district court is within its discretion to do so.

The magistrate clearly expressed his order to the D, who failed to meet the requirements of the order by sending a representative not capable of settling.

Newton v. A.C. & S., Inc.—3rd Cir. 1990

Issue(s): Whether the district court had the authority to fine parties for failing to settle by a certain date prior to trial?

Holding: No.  The district court did not have the authority to fine parties for failing to settle by a certain date prior to trial.

Rule of Law: While courts are to encourage settlement, “the court’s efforts to expedite the settlement of cases must be consistent with the dictates of due process.  Furthermore, these efforts should not unduly pressure or coerce litigants into settlement.”

L. Jury Selection

A. First thing to do in jury trials is to select the jury

B. “[T]he contemporary American jury should consist of persons entirely ignorant of the dispute

M. Opening Statements

A. “The function of the opening statement is to provide that roadmap, and the lawyers will often preface their remarks by explaining that they are telling the jurors what they expect the evidence to show”

B. “[S]ome studies indicate that many jurors make up their minds about the case based on the opening statements and stick to that judgment throughout the rest of the case, so there is a tendency even with surprise evidence to spring it then.”

N. Presentation of evidence

A. “[T]he party with the burden of proof on an issue goes first (with the ‘case-in-chief’).”

B. Witnesses “tell their stories in answer to questions from lawyers.”

C. Reasons

1. Witnesses need direction

2. Some information is inadmissible

3. “Using a question-and-answer format permits the opposing party to object to the question before the witness answers, thus keeping the information from the jury if the objection is sustained.”

D. Exclusion of evidence

1. “The law of evidence allows litigants to prevent their opponents from presenting certain things to the jury.”

2. “Under Fed.R.Evid. 403, relevant evidence may be excluded ‘if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.”

3. “Rule 404 forbids ‘character’ evidence offered to prove that on a certain occasion a person acted in conformity with his character … [because] liability … should depend on what a person did on a certain occasion, not an assessment of whether he is a ‘good’ or ‘bad’ person.”

4. “Rule 407 forbids proof that defendant has, since the accident giving rise to the suit, taken remedial measures to avoid a recurrence.”

E. Competence

1. “Only persons who can perceive events and relate what they saw under oath are permitted to testify.”  Rules 601, 603.  “Rule 602 permits a witness to testify only about what matters within his personal knowledge.”

F. Hearsay

1. This rule prevents a “witness from proving something by means of an out-of-court assertion that it is true.”

G. Privileges

1. Attorney/client—doctor/patient—priest/parishioner—husband/wife

2. “[C]ourts are forbidden to intrude into these relationships for policy reasons deemed to outweigh the value of such evidence to accurate decisions at trial.”

H. Need to object

1. “Caught up in the tumult of trial, lawyers often overlook grounds for objection, so that the reported cases are full of instances in which objectionable evidence is admitted.”

2. Objections allow a losing party to appeal based on the ruling on that objection

I. Argument

1. “Once all the evidence is in and the parties have rested their cases, the lawyers are allowed to argue the case to the jury.  Ordinarily the plaintiff gets to argue first, then the defendant responds, and the plaintiff gets the closing chance to address the jury.”

2. Lawyers are limited to:

a. “fair comment” on the evidence

b. they may not “in argument try to offer new evidence to the jury”

c. they may not “insinuate their personal beliefs into the case”

J. Instructions

1. Jury instructions follow the closing arguments

2. Jury is instructed as to the substantive rules to apply

K. Jury deliberation and verdict

L. Post-trial motions and judgment

1. JNOV

2. Motion to set aside the verdict and order a retrial

FRCP 51

Instructions to Jury: Objection
“At the close of the evidence or at such earlier time during the trial as the court reasonably directs, any party may file written requests that the court instruct the jury on the law as set forth in the requests.  The court shall inform counsel of its proposed action upon the requests prior to their arguments to the jury.  The court, at its election, may instruct the jury before or after argument, or both.  No party may assign as error the giving or the failure to give an instruction unless that party objects thereto before the jury retires to consider its verdict, stating distinctly the matter objected to and the grounds of the objection.  Opportunity shall be given to make the objection out of the hearing of the jury.”

O. Complex cases and the right to jury trial

A. “[D]enials of jury trial on grounds of complexity should be confined to suits in which due process clearly requires a nonjury trial.

B. “The complexity of a suit must be so great that it renders the suit beyond the ability of a jury to decide by rational means with a reasonable understanding of the evidence and applicable legal rules.”

Jury Instructions

Whitlock v. Jackson—U.S. District Court for the S.D.Ind.—1991

Issue: Whether the P waived her right to further review of the alleged inconsistencies in the interrogatories by failing to object at trial?

Whether there were inconsistencies in the interrogatories that merit a new trial, assuming that the P did not waive her right?

Holding: No.  The P did not waive her right to further review of the alleged inconsistencies in the interrogatories by failing to object at trial.

No.  There were no sufficient inconsistencies in the interrogatories that merit a new trial.

Rule of Law: Rule 49(a) does not allow the plaintiff to waive her right to further review.

The alleged inconsistencies were not sufficient, as the jury could have reasonably come to the conclusion that it did based on the legal principles involved.

Sopp v. Smith—Cal. Supreme Court—1963

Issue: Whether affidavits from jurors may be used to impeach a verdict where the juror’s conduct was clearly improper?

Holding: No.  Affidavits from jurors may not be used to impeach a verdict where the juror’s conduct was clearly improper.

Rule of Law: “It is the general rule in California that affidavits of jurors may not be used to impeach a verdict.”  Kollert v. Cundiff.

People v. Hutchinson—Cal. Supreme Court—1969

Issue: Whether affidavits from jurors alleging misconduct on the part of a bailiff are admissible as evidence that may impeach a jury verdict?

Holding: Yes.  Affidavits from jurors alleging misconduct on the part of a bailiff are admissible as evidence that may impeach a jury verdict.

Rule of Law: “The only improper influences that may be proved … to impeach a verdict … are those open to sight, hearing, and the other senses and thus subject to corroboration.”

Galloway v. United States—Supreme Court—1943

Issue: Whether the P’s evidence at trial was sufficient to sustain a verdict in favor of the P had the case gone to the jury?

Whether the directed verdict entered against the P was in violation of the Seventh Amendment, which preserves the “right of trial by jury?”

Holding: No.  P’s evidence at trial was not sufficient to sustain a verdict in favor of the P had the case gone to the jury.

No.  The directed verdict entered against the P was not in violation of the Seventh Amendment, which preserves the “right of trial by jury.”

Rule of Law: “[M]ere speculation [is] not allowed to do duty for probative facts, after making due allowance for all reasonably possible inferences favoring the party whose case is attacked.”

The Seventh Amendment does not restrict the right of federal courts to enter directed verdicts, either under the weight of prior decisions, or under Fed.R.Civ.P. 50.

Lavender v. Kurn—Supreme Court—1946

Issue: Whether circumstantial evidence is sufficient to submit a case for jury consideration?

Holding: Yes.  Circumstantial evidence is sufficient to submit a case for jury consideration.

Rule of Law: “Whenever facts are in dispute or the evidence is such that fair-minded men may draw different inferences, a measure of speculation and conjecture is required on the part of those whose duty it is to settle the dispute by choosing what seems to them to be the most reasonable inference.  Only when there is a complete absence of probative facts to support the conclusion reached does a reversible error appear.”

This is Me v. Taylor, Bufman, and Zev Bufman Entertainment, Inc—2d Cir. 1998

Issue: Whether the trial court erred in granting the D’s motion for judgment as a matter of law?

Holding: Yes.  The trial court erred in granting the D’s motion for judgment as a matter of law.

Rule of Law: Judgment as a matter of law may only be granted where “the evidence is such that, without weighing the credibility of the witnesses or otherwise considering the weight of the evidence, there can be but one conclusion as to the verdict that reasonable [persons] could have reached.”  Cruz v. Local Union No. 3, Int’l Bhd. Of Elec. Workers. 
“[A]s in the case of a grant of summary judgment, the evidence must be such that ‘a reasonable juror would have been compelled to accept the view of the moving party.’”  Piesco v. Koch.
Jurisdiction

FRCP 4

Summons

Refer to P. 82 in book.

Personal Jurisdiction

Pennoyer v. Neff—Supreme Court—1877

Issue: Whether Oregon may assume personal jurisdiction where the defendant was not a resident of the state, but obtained property in the state subsequent to the execution of default judgment against him?

Holding: No.  Oregon may not assume personal jurisdiction where the defendant was not a resident of the state, but obtained property in the state subsequent to the execution of default judgment against him.

Rule of Law: “If the judgment be previously void, it will not become valid by the subsequent discovery of property of the defendant, or by his subsequent acquisition of it.”

I. Jurisdiction Types

A. Jurisdiction in personam
1. “A court can enter a valid judgment in personam only … when jurisdiction has been obtained by personal service of process in the state, although it does not matter that the defendant was present in the state only briefly.”

B. Jurisdiction in rem
1. “The presence of property in a state under traditional practice could conceivably give rise to two distinct forms of jurisdiction: in rem and quasi in rem
a. in rem jurisdiction—“the physical presence of the property within the state vests the state with jurisdiction to adjudicate the rights of any individual—whether in the state or not—in that property.”

b. Quasi in rem—“In these cases, the action is purely in personam; the substance of the case has nothing to do with defendant’s property.  However, for whatever reason, the state lacks authority to assert in personam jurisdiction over the defendant.  In such a case, the plaintiff was allowed to assert jurisdiction over the defendant’s property within the state by attachment, garnishment, or other process available at the beginning of a suit to allow seizure of property to secure any judgment plaintiff ultimately obtains on the in personam claim.”

P. Doctrine of Fraudulent Inducement

A. Service is invalidated “where plaintiff has lured defendant into the jurisdiction with falsehoods.”

Harris v. Balk—Supreme Court—1905

Issue: Whether a debt owed in one state between two state residents can be garnished by a third party in another state without the termination of the debt in the original state?

Holding: No.  A debt owed in one state between two state residents cannot be garnished by a third party in another state without the termination of the debt in the original state.

Rule of Law: “If there be a law of the state providing for the attachment of the debt, then, if the garnishee be found in that state, and process be personally served upon him therein, we think the court thereby acquires jurisdiction over him, and can garnish the debt due from him to the debtor of the plaintiff, and condemn it, provided the garnishee could himself be sued by his creditor in that state.”

Hess v. Pawloski—Supreme Court—1927

Issue: Whether a Mass. statute that automatically appoints the registrar of the State as the nonresident defendant’s representative for accepting service of process is in violation of the Due Process Clause of the Fourteenth Amendment?

Holding: No.  A Mass. statute that automatically appoints the registrar of the State as the nonresident defendant’s representative for accepting service of process is not in violation of the Due Process Clause of the Fourteenth Amendment.

Rule of Law: Based on the holding in Kane v. New Jersey, States have the power to appoint representatives to accept service of process for nonresidents.

Q. Long arm statutes

A. After Pennoyer and International Shoe, states attempted to extend jurisdiction as far as possible under the Due Process Clause of the 5th/14th Amendment

R. Personal jurisdiction in federal courts

A. “Congress has, in some instances, authorized nationwide service of process in specific statutes.”

B. “In other situations, nationwide service is designed to provide a forum in federal court that can bind all interested parties where jurisdictional problems might make that impossible in state court.”

S. Choice of law

A. Constitutional limitations

1. “[D]ue process requires that ‘for a State’s substantive law to be selected in a constitutionally permissible manner, that State must have a significant contact or significant aggregation of contacts, creating state interests, such that choice of its law is neither arbitrary nor fundamentally unfair.”  Allstate Ins. Co. v. Hague—S.Ct. 1981 

The Modern Era

International Shoe Co. v. Washington—S.Ct. 1945

Issue: Whether an international corporation that does not have an official office or branch within the state of Washington, but which nevertheless carries on business in that state, is amenable to suit within that state for unpaid contributions to the state unemployment contribution fund under the limitations of the due process clause of the 14th Amendment?

Whether the state of Washington can exact those contributions under the due process clause of the Fourteenth Amendment?

Holding: Yes.  An international corporation that does not have an official office or branch within the state of Washington, but which nevertheless carries on business in that state, is amenable to suit within that state for unpaid contributions to the state unemployment contribution fund under the limitations of the due process clause of the 14th Amendment.

Yes.  The state of Washington can exact those contributions under the due process clause of the Fourteenth Amendment.

Rule of Law: “[D]ue process requires only that in order to subject a defendant to a judgment in personam, if he be not present within the territory of the forum, he have certain minimum contacts with it such that the maintenance of the suit does not offend ‘traditional notions of fair play and substantial justice.’”  Milliken v. Meyer.

McGee v. International Life Ins. Co.—S.Ct. 1957

Issue: Whether the State of California has jurisdiction over an insurance company without an office in that State, but which insures residents of that State?

Holding: Yes.  The State of California has jurisdiction over an insurance company without an office in that State, but which insures residents of that State.

Rule of Law: “[D]ue process requires only that in order to subject a defendant to a judgment in personam, if he be not present within the territory of the forum, he have certain minimum contacts with it such that the maintenance of the suit does not offend ‘traditional notions of fair play and substantial justice.’”  Milliken v. Meyer, quoted in International Shoe.

The Details of Doctrine

World Wide Volkswagen Corp. v. Woodson—S.Ct. 1980

Issue: Whether an Oklahoma court may exercise personal jurisdiction over a nonresident automobile retailer and its wholesale distributor in a products-liability action, when the defendants’ only connection with Oklahoma is the fact that an automobile sold in New York to New York residents became involved in an accident in Oklahoma?

Holding: Yes.  An Oklahoma court may exercise personal jurisdiction over a nonresident automobile retailer and its wholesale distributor in a products-liability action, when the defendants’ only connection with Oklahoma is the fact that an automobile sold in New York to New York residents became involved in an accident in Oklahoma.

Rule of Law: “[A] State court may exercise personal jurisdiction over a nonresident defendant only so long as there exist ‘minimum contacts’ between the defendant and the forum State.”

Dissents: Marshall, J. “Some activities by their very nature foreclose the option of conducting them in such a way as to avoid subjecting oneself to jurisdiction in multiple forums.”

Distributors and retail dealers of cars can reasonably foresee that their products will travel outside of their home state.

Brennan, J. “The sale of an automobile does purposefully inject the vehicle into the stream of interstate commerce so that it can travel to distant states.”

Calder v. Jones—S.Ct. 1984

Issue: Whether California courts may assert personal jurisdiction over the nonresident writer and editor of a tabloid news article concerning a libel suit initiated by a California resident, when neither made significant trips to CA for the purposes of producing the article?

Holding: Yes.  California courts may assert personal jurisdiction over the nonresident writer and editor of a tabloid news article concerning a libel suit initiated by a California resident, when neither made significant trips to CA for the purposes of producing the article.

Rule of Law: “The Due Process Clause of the Fourteenth Amendment to the United States Constitution permits personal jurisdiction over a defendant in any State with which the defendant has ‘certain minimum contacts … such that the maintenance of the suit does not offend ‘traditional notions of fair play and substantial justice.’”  International Shoe.

Burger King Corp. v. Rudzewicz—S.Ct. 1985

Issue: Whether a U.S. District Court in Florida can establish personal jurisdiction over a Michigan franchise owner in a breach of contract/tortious trademark/service mark infringement suit brought by a Florida based corporation?

Holding: Yes.  A U.S. District Court in Florida can establish personal jurisdiction over a Michigan franchise owner in a breach of contract/tortious trademark/service mark infringement suit brought by a Florida based corporation.

Rule of Law: “Jurisdiction is proper … where the contacts proximately result from actions by the defendant himself that create a ‘substantial connection’” that is “’purposefully directed’ toward residents of another state.”  McGee v. International Life Insurance Co.  Further, “the foreseeability that is critical to due process analysis … is that the defendant’s conduct and connection with the forum State are such that he should reasonably anticipate being haled into court there.”  Id.  Moreover, “the assertion of personal jurisdiction [must] comport with ‘fair play and substantial justice.’”  International Shoe.

Asahi Metal Industry Co. v. Superior Court—S.Ct. 1987

Issue: Whether California state courts may establish personal jurisdiction in a product liability action over Japanese and Taiwanese companies that sold components of a wheel assembly that caused personal injury to a California resident who was riding a Honda motorcycle in the State of California?

Holding: No.  California state courts may not establish personal jurisdiction in a product liability action over Japanese and Taiwanese companies that sold components of a wheel assembly that caused personal injury to a California resident who was riding a Honda motorcycle in the State of California

Rule of Law: “The ‘substantial connection’ between the defendant and the forum State necessary for a finding of minimum contacts must come about by an action of the defendant purposefully directed toward the forum State.  The placement of a product into the stream of commerce, without more, is not an act of the defendant purposefully directed toward the forum State.”  “The strictures of the Due Process Clause forbid a state court from exercising personal jurisdiction over Asahi under circumstances that would offend ‘traditional notions of fair play and substantial justice.’”

Tradition and Change

Burnham v. Superior Court—S.Ct. 1990

Issue: “[W]hether the Due Process Clause of the Fourteenth Amendment denies California courts jurisdiction over a nonresident, who was personally served with process while temporarily in that State, in a suit unrelated to his activities in the State?

Holding: No.  The  Due Process Clause of the Fourteenth Amendment does not deny California courts jurisdiction over a nonresident, who was personally served with process while temporarily in that State, in a suit unrelated to his activities in the State.

Rule of Law: “[J]urisdiction based on physical presence alone constitutes due process because it is one of the continuing traditions of our legal system that define the due process standard of ‘traditional notions of fair play and substantial justice.”

