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Constitutional Law II Synthesized Outline

The Incorporation Controversy

In Barron v. Mayor & City Council of Baltimore, the Court held that construction, initiated by a municipality, that adversely affected a private individual’s wharf, did not violate the 5th Amendment guarantee against the taking of property “for public use, without just compensation,” because the municipality was not a federal actor, and the 5th Amendment had not been “incorporated” into the 14th Amendment.  In Murray v. Hoboken Land & Improvement Co., the Court held that, in assessing whether a particular process is due process, it must look to the common and statutory law of England.  In Twining v. New Jersey, the Court held that the exemption from self-incrimination [in the 5th Amendment] is not a “fundamental principle of liberty and justice which inheres in the very idea of free government.”  In Palko v. Connecticut, the Court held that a Connecticut statute permitting the state to appeal in criminal cases was not a violation of the 5th Amendment Double Jeopardy clause because, though the right to trial by jury and immunity from prosecution except as a result of an indictment are important, “they are not of the very essence of a scheme of ordered liberty,” and they are not therefore extended to the states via the 14th Amendment.  In Adamson v. California, the Court again refused to incorporate the Bill of Rights into the 14th Amendment by deciding that the prosecution did not violate the D’s 14th Amendment privilege against self-incrimination by commenting on his refusal to take the stand.  Justice Black, however, set forth the Total Incorporation Doctrine in a dissenting opinion, in which he argued that he would follow what he believes “was the original purpose of the fourteenth amendment – to extend to all people of the nation the complete protection of the Bill of Rights.”  In Duncan v. Louisiana, the Court finally incorporated, in 1968, the 6th Amendment right to a jury trial into the 14th Amendment right to due process.  The Court said that “trial by jury in criminal cases is fundamental to the American scheme of justice….”  

Substantive Due Process

In Munn v. Illinois, the Court said that an Illinois law fixing the maximum charges for grain storage warehouses did not violate the Due Process clause, though “such statutes may violate due process” under “some circumstances.”  In the Railroad Commission Cases, the Court sustained state regulation of railroad rates, but it emphasized certain things that the state could not do, like require the carrying of persons or property without reward.  In Santa Clara County v. Southern Pacific Railroad, the Court held that corporations were “persons” for purposes of the 14th Amendment Due Process clause.  In Mugler v. Kansas, the Court for the first time relied on the Due Process clause to invalidate a state economic regulation by declaring unconstitutional a state statute authorizing a commission to set final and unreviewable railroad rates.  In Allgeyer v. Louisiana, the Court invalidated a state statute prohibiting the issuance of insurance on property in the state by companies not admitted to do business in the state.  That Court said that the liberty explicitly mentioned in the Due Process Clause includes the right to “live and work where he will,” “pursue any livelihood or avocation, and for that purpose to enter into all contracts which may be proper, necessary and essential to [the] carrying out to a successful conclusion the purposes mentioned above.”  Finally, In Lochner v. New York, the Court invalidated a N.Y. statute prohibiting employees in bakeries from working more than 10 hours per day.  This case firmly established the laissez faire attitude of the Court and guaranteed the unequivocal freedom to contract in relation to employment.  In Muller v. Oregon, the Court upheld a statute prohibiting the employment of women in laundries over 10 hours a day, insisting that women are inherently, physically unique, and require legislative protection to “secure a real equality of right.”  In Bunting v. Oregon, the Court upheld a similar statute establishing a maximum 10 hour day for factory workers of both sexes.  In Adair v. United States and Coppage v. Kansas, the Court invalidated federal and state legislation forbidding employers from requiring employees to agree not to join a union.  In Adkins v. Children’s Hospital, the Court invalidated a law establishing minimum wages for women.  In New State Ice Co. v. Liebmann, the Court invalidated a law prohibiting any person to manufacture ice without first obtaining a certificate of convenience and necessity.  As illustrated, these cases were inconsistently decided at best, with the focus being on the “real” reason for the regulation.

The Lochner era began to erode in 1934, when the Court decided Nebbia v. New York, in which the Court upheld state minimum and maximum retail prices for milk in order to protect the livelihood of dairy producers.  The Court employed a rational basis test, declaring that price control, like any regulation, “is unconstitutional only if arbitrary, discriminatory, or demonstrably irrelevant to the policy the legislature is free to adopt….”  In West Coast Hotel Co. v. Parrish, the Court upheld a state minimum wage law.  In Lincoln Federal Union v. Northwestern Iron & Metal Co., the Court upheld a state right to work law that prohibited closed shops.  The Court said that states “have power to legislate against what are found to be injurious practices in their internal commercial and business affairs, so long as their laws do not run afoul of some specific constitutional prohibition.”  In U.S. v. Carolene Products Co., the Court upheld a federal statute prohibiting the interstate trade of “filled milk.”  The Court said that such regulations will be upheld as long as “any state of facts either known or which could reasonably be assumed affords support for it.”  In Williamson v. Lee Optical of Oklahoma, the Court validated a state statute requiring the use of a prescription from an ophthalmologist or optometrist before fitting or duplicating eyeglass lenses.  The Court said that “It is enough that there is an evil at hand for correction, and that it might be thought that the particular legislative measure was a rational way to correct it.”  In Ferguson v. Skrupa, the Court upheld a state statute declaring unlawful the practice of debt adjusting, except by lawyers.  The Court quoted Lincoln Federal in declaring that States have power “to legislate against what are found to be injurious practices in their internal commercial and business affairs, so long as their laws do not run afoul of some specific federal constitutional prohibition.”  

Modern Substantive Due Process: Privacy, Personhood, and Family


In Meyer v. Nebraska, the Court invalidated a state law prohibiting the teaching of any modern language other than English in any public or private grammar school.  The Court held that “the individual has certain fundamental rights which must be respected,” and the state has no legitimate justification for restricting a right “long freely enjoyed.”  In Griswold v. Connecticut, the Court held that states may not prohibit the use of all contraceptive devices by imposing criminal penalties on those distributing contraception or otherwise providing such information to married couples.  The Court said that the statute swept “unnecessarily broadly and thereby invade[d] the area of protected freedoms.”  In Eisenstadt v. Baird, the Court similarly invalidated an anti-contraception statute (applicable to non-married couples) on the ground that it violated the equal protection clause by treating differently married and unmarried persons.  In Carey v. Population Services International, the Court invalidated a N.Y. law prohibiting any person other than a licensed pharmacist to distribute contraceptives.  In Roe v. Wade, the Court upheld a woman’s right to seek an abortion.  In Moore v. City of East Cleveland, the Court invalidated on Due Process grounds a city ordinance restricting certain members of a family from living together in “any dwelling unit.”  The Court said that when government intrudes on choices concerning family living arrangements, such statutes must be “carefully” examined for “the importance of the governmental interests advanced and the extent to which they are served by the challenged regulation.”  In Bowers v. Hardwick, the Court upheld the constitutionality of a Georgia anti-sodomy statute, declaring that the right to engage in homosexual sodomy is not fundamental, and is not therefore protected by the 14th Amendment.  In Cruzan v. Director, Missouri Department of Health, the Court decided that Missouri may justifiably require clear and convincing evidence of an incompetent’s wish to die in order to terminate life support.

Procedural Due Process

In Goldberg v. Kelly, the Court held that a welfare recipient’s interest in continued receipt of welfare benefits was a ‘statutory entitlement’ that amounted to ‘property’ within the meaning of the due process clause.  In Board of Regents of State Colleges v. Roth, the Court held that a college professor’s procedural due process rights were not violated where he was terminated without a procedural hearing, but was never guaranteed that he would be rehired.  The Court said that a violation of due process with respect to property requires some entitlement or interest in the property.  In Perry v. Sindermann, the Court in an almost factually identical case came to the same conclusion, but asserted that the absence of an explicit contractual guarantee of reemployment may not always foreclose the possibility that a teacher has a ‘property’ interest in re-employment.  In Cleveland Board of Education v. Loudermill, the Court held that the failure to provide some form of procedural hearing either before or after terminating a public employee who could be discharged only for cause constituted a violation of the 14th Amendment due process clause.  The Court said that the “for cause” provision sufficiently conferred upon the plaintiff a property interest that the state can no longer take away.  In Goss v. Lopez, the Court found a property interest where students could only be suspended for “misconduct.”  Such a requirement established an entitlement to public education, which could only be deprived pursuant to “fundamentally fair procedures to determine whether the misconduct has occurred.”  In Logan v. Zimmerman Bush Co., the Court held that a state created right to a fact finding conference after termination because of unlawful discrimination on the basis of handicap created a property interest in employment.  In Paul v. Davis, the Court held that reputation, standing alone, was insufficient to create a constitutionally protected liberty interest, though an injury to reputation coupled with some other deprivation may be sufficient.  In Meachum v. Fano, the Court found no deprivation of due process where prisoners were transferred from a medium security prison to a maximum security prison for allegedly committing arson.  In Vitek v. Jones, the Court held that the due process clause was triggered where a state statute permitted transfer of prisoners only upon a finding that the prisoner suffers from a mental disease or defect.  In Greenholtz v. Inmates, the Court held that without a statutory entitlement, there is no constitutionally protected interest in a denial of parole.  In Board of Pardons v. Allen, the Court held that Montana’s parole statute established a sufficient expectancy of release to create a liberty interest.

In Mathews v. Eldridge, the Court held that state agencies to not violate due process when terminating disability benefits without a formal hearing.  The Court set forth a 3 part test, requiring consideration of (1) the private interest to be affected; (2) the risk of an erroneous deprivation of such interest; (3) and the Government’s interest.  In Brock v. Roadway Express, Inc., the Court held that the Constitution did not require an evidentiary hearing and an opportunity to cross-examine witnesses before the government ordered temporary reinstatement for a discharged employee.  With respect to remedies for the deprivation of due process, the Court in Ingraham v. Wright held that state tort remedies were sufficient procedural safeguards to protect against the constitutionally protected interest in avoiding “paddling” in elementary school.  The Court, for a while, combined equal protection and procedural due process in the Irrebuttable Presumption Doctrine, set forth in Cleveland Board of Education v. LaFleur, where it invalidated a school board regulation requiring pregnant teachers to take an unpaid maternity leave four to five months before the expected birth.  The Court said that the regulation created “a conclusive presumption that every pregnant teacher who teaches the fifth or sixth month of pregnancy is physically incapable of continuing.”  In Weinberger v. Salfi, that doctrine was destroyed, where the Court upheld a provision of the Social Security Act that only permitted the payment of Social Security benefits to a spouse of a wage earner who was married to the wage earner at least 9 months prior to his death.  The Court upheld the statute under rationality review.  In Bi-Metallic Investment Co. v. State Board of Equalization, the Court held that no hearing was required for an increase in the valuation of all taxable property in Denver.  The Court reasoned that processes of representation (voting) provide sufficient guarantees of legitimacy, thus serving the same ends as a hearing.  In North American Cold Storage Co. v. City of Chicago, the Court held that a food warehouse owner whose products were seized and destroyed pursuant to a City health ordinance was not guaranteed a hearing before the seizure, but that a hearing after the seizure was sufficient in light of the health concerns.  

Judicial Review, Democracy, and Some Notes on Interpretation


In United States v. Butler, the Court held that it does not have the power to overrule the legislative discretion of duly elected representatives, but may only determine whether a statute “squares” with the Constitution.

Equality and the Constitution


In Prigg v. Pennsylvania, the Court invalidated a Pennsylvania statute prohibiting any person from removing Blacks from the state by force or violence with the intention of detaining them as slaves.  The Court held that Article IV, section 2 provides an unqualified property right in an owner to his slaves.  The Court also said the Fugitive Slave Act of 1793 preempted any state attempts to regulate the means by which slaves were “delivered up.”  In Dred Scott v. Sandford, the Court declared that African slaves were never intended to be “citizens” within the meaning of the Constitution, and that they have no right to the privileges or immunities of citizenship.  As a result, the Court held that Dred Scott was not made free by residing in a free state.  In the Slaughter House Cases, the Court held that the 14th Amendment privileges and immunities clause did not protect state residents from the abuses of discriminatory state laws, but only extended certain narrow and all but irrelevant federal protections.  In United States v. Harris, the Court held that because the 14th Amendment did not reach purely private conduct, Congress lacked the power to punish members of a lynch mob who had seized prisoners held by a state deputy sheriff.  In The Civil Rights Cases, the Court, in invalidating the public accommodation sections of the 1875 Civil Rights Act, held that neither the 13th nor the 14th Amendments conferred on Congress the power to prohibit private discrimination in public accommodations.  In Plessy v. Ferguson, the Court held that “equal but separate accommodations” on passenger trains were not a violation of the 14th Amendment.  The Court employed a rational basis standard, holding that states are at liberty to “act with reference to the established usages, customs, and traditions of the people, and with a view to the promotion of their comfort, and the preservation of the public peace and good order.”  In Cumming v. Board of Education, the Court again used rational basis to reject a challenge raised by Black parents to a tax assessment that supported a whites only high school.  The Court said that “local authorities were to be accorded substantial discretion in allocating funds between white and black facilities….”  In McCabe v. Atchison, Topeka & Santa Fe Railway, the Court held that an Oklahoma statute providing for separate but equal facilities, but authorizing railroads to haul only white only cars violated the equal protection clause of the 14th Amendment, as “it is the individual who is entitled to the equal protection of the laws….”  


In Berea College v. Kentucky, the Court upheld a conviction of the institution for violating a Kentucky statute making it a crime to operate an integrated school.  The Court said that the school was a corporation, without all of the rights of individuals.  In Buchanan v. Warley, the Court struck down [via the 14th Amendment] a statute prohibiting whites from occupying a residence on a block where the majority of homes are occupied by Blacks.  The Court distinguished Plessy and Berea College on the ground that neither of those decisions interfered with the right to use, control, or dispose of property.  In Missouri Ex Rel. Gaines v. Canada, the Court held that a state that enforces separate education for Blacks and whites may not overcome the apparent inequality by authorizing funding for Black students to attend out of state schools that admit Black law students.  In Sipuel v. Board of Regents, the Court reaffirmed Gaines, but refused to provide relief after the lower court permitted the state to establish an all Black school as an option for relief.  In Sweatt v. Painter, the Court did what it declined to do in Fisher (the case growing out of Sipuel), order the admission of a Black student to a white law school.  In McLaurin v. Oklahoma, the state admitted the P to the all-white University of Oklahoma Department of Education, but required that he sit apart, eat apart, and study apart from the white students.  The Court struck down the restrictions as unreasonable impairments on the P’s ability to “learn his profession.”  In Brown v. Board of Education, the Court held that separate educational facilities are inherently unequal, and in Brown II, held that schools must be de-segregated with “all deliberate speed.”  In Bolling v. Sharpe, the Court unanimously held that school segregation in D.C. was unconstitutional under the 5th Amendment due process clause.  In Jenkins v. Missouri in 1995, Justice Thomas stated: “whether state actors have engaged in intentional discrimination—[is] the critical inquiry for ascertaining violations of the Equal Protection Clause.”  He went on: “’Racial isolation’ itself is not a harm; only state enforced segregation is.”  In Cooper v. Aaron, the Court ordered desegregation to proceed at Central High School in Little Rock Arkansas despite extreme public hostility.  The Court said that “the constitutional rights of respondents are not to be sacrificed or yielded to the violence and disorder which have followed upon the actions of the Governor and Legislature.”  In Watson v. Memphis, the Court ordered immediate desegregation to segregated municipal recreation facilities.  In Goss v. Board of Education, the Court invalidated a school desegregation plan permitting “one way transfers” from schools where students were in the minority to schools where they were in the majority.  In Griffin v. County School Board, the Court held that the closing of Prince Edward schools while other state schools remained open violated the Equal Protection Clause.  In Palmer v. Thompson, the Court upheld a decision of the Jackson, Mississippi City Council to close its municipal swimming pools after they were ordered desegregated.  But in Bush v. Orleans Parish School Board, the Court invalidated a Louisiana statute authorizing the governor to close any school ordered to integrate.  In Green v. County School Board, the Court invalidated a “freedom of choice” plan permitting parents to choose what schools their children would attend, when after 3 years 85% of the Black children and none of the white children attended the Black school.  In Swann v. Charlotte-Mecklenburg Board of Education, the Court said that mathematical ratios may be used in assessing the need for and the form of remedial measures for desegregation, but may not be used as an inflexible requirement; the Court validated the gerrymandering of school districts, and the use of busing as a remedy, though busing may be restricted where the health of the children is put at risk by time or distance of travel.  In Capacchione v. Charlotte-Mecklenburg Schools, the Court in 1999 held that the D CMS had created a “unitary school system,” thus precluding future application of the desegregation order originally enforced and affirmed in Swann.  In Davis v. School Commissioners of Mobile County, the Court endorsed result oriented remedies when it encouraged the school district to employ “all available techniques” for desegregating.  In North Carolina State Board of Education v. Swann, the Court struck down a North Carolina statute providing that no student shall be assigned or compelled to attend any school on account of race or for the purpose of creating a balance or ratio of race.  The Court said that this statute would deprive school authorities of one of the only tools available in the process of desegregation.  In Keyes v. School District No. 1, Denver, Colo., the Court held that the existence of a segregative school system in a significant portion of the school board system is sufficient to permit broader remedial measures outside the area originally questioned.  The Court also said that plaintiffs bear the burden of establishing that the segregated conditions resulted from intentional state action, but that they need not show examples of deliberate segregation at each individual school.  In Monroe v. Board of Commissioners, the Court invalidated a “free transfer” plan on the ground that “the vitality of these constitutional principles cannot be allowed to yield simply because of disagreement with them.”  In Milliken v. Bradley, the Court held that federal courts lack the power to impose interdistrict remedies for segregation absent an interdistrict violation.  Such a remedy would substantially impose on outside school districts, especially with respect to issues of local government.  Dissenting, Justice Marshall argued that the majority had rendered the district court powerless to remedy the constitutional violation.  In Hills v. Gautreaux, the Court affirmed the power of a district court judge to order HUD to take action outside the Chicago city limits to remedy discriminatory site selection for public housing that had occurred only within Chicago.  The Court distinguished Milliken on the ground that no governmental interference was here involved, as it was in that case.  In Milliken II, the Court upheld the power of a district court judge to order the expenditure of state funds for remedial education as part of an effort to return victims of unconstitutional conduct to the position they would have enjoyed but for the violation.  In Missouri v. Jenkins, a district judge ordered that the property tax levy within the school district be raised by almost 100% to fund a new system of “magnet schools.”  The Court reversed, but did hold that the Court could order a local government body to raise its own taxes.  In Jenkins II, the Court declined to enforce a district court order mandating salary increases for instructional and non-instructional staff within the school district.  The Court said that the district court attempted to do indirectly what it could not mandate directly, the interdistrict transfer of students.  In Pasadena Board of Education v. Spangler, the Court rejected an annual readjustment of school boundary plan to ensure that no school had a majority of minority pupils.  The Court said that once the district had adopted a racially neutral assignment plan, its remedial powers were exhausted.  In Freeman v. Pitts, the Court held that federal courts have the power to relinquish supervision and control of the school districts in incremental stages, before full compliance has been achieved.  In Bazemore v. Friday, the Court declined to compel 4-H Clubs to affirmatively integrate once they created a new club policy that opened the club to “any otherwise eligible person.”  In United States v. Fordice, the Court reversed the district court’s denial of relief to the Mississippi school system, which was overwhelmingly segregated at the university level.  The Court said that while predominantly white or black universities are not per se unconstitutional, “the state could not leave in place policies rooted in its prior officially segregated system that serve to maintain the racial identifiability of its universities if those policies can practicably be eliminated without eroding sound educational policies.”  


In Washington v. Davis, the Court rejected a challenge to a qualifying test administered to applicants for positions as D.C. police officers.  The Court said that the presence of discriminatory test results was insufficient to prove a constitutional violation without proof of discriminatory intent.  In City of Richmond v. J.A. Croson, Co., the Court rejected the claim that a program setting aside 30% of city subcontracts for MBEs was justified as a means of remedying prior school segregation.  

Equal Protection Methodology: Rational Basis Review

In New York City Transit Authority v. Beazer, the Court held that a N.Y. Transit Authority personnel policy denying employment to all methadone users did not violate the 14th Amendment equal protection clause.  The Court upheld the policy under a rational basis standard, and noted the inherent risks involved with former or current drug users being employed by the transit authority.  In F.S. Royster Guano Co. v. Virginia, the Court held that classifications, for equal protection purposes, must be reasonable, but not arbitrary (there must be a RELEVANT DIFFERENCE), and must rest upon some ground of difference having a fair and substantial relation to the object of the legislation, so that all persons in similar circumstances shall be treated alike.  New Orleans v. Duke held that the equal protection clause is satisfied as long as the classification is “rationally related to a legitimate state interest.”  In McGowan v. Maryland, the Court said that “A statutory discrimination will not be set aside if any state of facts reasonably may be conceived to justify it.”  In Railway Express Agency v. New York, the Court upheld a prohibition against the operation of “advertising vehicles,” while permitting other delivery trucks to advertise, saying that “It is no requirement of equal protection that all evils of the same genus be eradicated or none at all.”  In Minnesota v. Clover Leaf Creamery Co., the Court upheld Minnesota’s prohibition of the sale of milk in plastic, non-returnable, non-refillable containers.  The Court said that “this Court will assume that the objectives articulated by the legislature are actual purposes of the statute, unless an examination of the circumstances forces us to conclude that they could not have been a goal of the legislation.”  In Bowens v. Owens, the Court upheld Congress’ adjustments to various provisions of the Social Security Act, saying that any attempt to intervene may deter Congress from making any changes at all.  In dissent, Marshall said that “even legislative classifications that result from compromise must bear at least a rational relationship to a legitimate state purpose.”  In City of Cleburne v. Cleburne Living Center, the Court invalidated a city zoning ordinance requiring special permits for group homes for the mentally retarded, but not for hospitals, homes for the elderly, etc.  In U.S. Railroad Retirement Board v. Fritz, the Court upheld Congress’ denial of “dual benefits” to future railroad workers, who would have been able to receive such benefits before the 1974 Act.  The Court, quite ridiculously, said “Where … there are plausible reasons for Congress’ action, our inquiry is at an end.  It is, of course, ‘constitutionally irrelevant whether this reasoning in fact underlay the legislative decision,’ … because this Court has never insisted that a legislative body articulate its reasons for enacting a statute.”  In dissent, Justice Brennan, joined by Justice Marshall, claimed that the Court abandoned rational basis in this case, upholding the statute through a mere tautological review supported by post hoc justifications offered by the government, not by the legislative history.  In Heller v. Doe, the Court upheld Kentucky’s decision to require clear and convincing evidence before involuntary commitment of the mentally retarded, and beyond a reasonable doubt for involuntary commitment based on mental illness.  In U.S. Department of Agriculture v. Moreno, the Court held that there was a violation of the 5th Amendment equal protection clause where a 1971 amendment to the Food Stamp Act of 1964 excluded from the program households in which one person is unrelated to any other person.  The Court said that “if the constitutional conception of ‘equal protection of the laws’ means anything, it must at the very least mean that a bare congressional desire to harm a politically unpopular group cannot constitute a legitimate governmental interest.”  In Lyng v. International Union, the Court held that a 1981 amendment to the same Act, denying increased benefits to families with a striking member, did not violate the equal protection clause.  In Nordlinger v. Hahn, the Court rejected an equal protection challenge to a property tax cap for certain property owners, but not for new property owners, who would be required to pay dramatically higher taxes, on the ground that the policy would legitimately preserve the continuity and stability of local neighborhoods and protect the reliance interests of existing owners.  In Federal Communications Commission v. Beach Communications, Inc., the Court quoted Fritz when it denied an equal protection challenge to the Communications Policy Act of 1984, which exempted from certain regulations cable facilities serving buildings under common ownership or management.  The Court said that the legislature need not articulate its reasons for enacting a statute, and held that statutory classifications that do not proceed “along suspect lines nor infringe[ ] fundamental constitutional rights must be upheld against equal protection challenge if there is any reasonably conceivable state of facts that could provide rational basis for the classification.”  In a concurring opinion, Justice Stevens said that under the “any reasonably conceivable state of facts” standard, there was essentially “no review at all.”  Some “legitimate purpose” must be articulated, and the Court must be able to “reasonably presume” that such purpose motivated the legislature.  In Schweiker v. Wilson, Justice Powell, dissenting, said that “post hoc hypotheses about legislative purpose, unsupported by the legislative history” should be viewed with “some skepticism.”  The Court, in his opinion, should require that the “classification bear a ‘fair and substantial relation’ to the asserted purpose.”

Equal Protection Methodology: Heightened Scrutiny and the Problem of Race


In Strauder v. West Virginia, the Court held that the 14th Amendment guarantees every citizen a right to a trial by a jury selected and impanelled without discrimination.  In Korematsu v. United States, the Court validated a military order issued pursuant to an Executive Order requiring all citizens of Japanese descent to report to “Assembly Centers” on the ground that, though “all legal restrictions which curtail the civil rights of a single racial group are immediately suspect,” “pressing public necessity” required the unfair treatment in this case.  In Footnote 4, from Carolene Products, Justice Stone said that a more stringent standard of review might apply to statutes “directed at particular religious or national or racial minorities.”  Specifically, he referred to a “more searching judicial inquiry” in cases of “prejudice against discrete and insular minorities.”  In Palmore v. Sidoti, the Court reversed a district court decision granting child custody to a white parent, the ex-spouse of whom married a Black man, simply because of the “social stigmatization that is sure to come.”  The Court said that although “biases may be outside the reach of the law, … the law cannot, directly or indirectly, give them effect.”  In Washington v. Davis, the Court said that “we have not held that a law, neutral on its face and serving ends otherwise within the power of government to pursue, is invalid under the Equal Protection Clause simply because it may affect a greater proportion of one race than of another.”  The Court, as illustrated by Washington, will use only rational basis when addressing race-neutral statutes/policies, but will use strict scrutiny when addressing race-specific statutes/policies.  In Yick Wo v. Hopkins, the Court reversed the conviction of a Chinese laundry operator who was charged with violating a discriminatory California ordinance under which only whites were granted consent to operate laundry businesses not located in a brick or stone building.  The Court there said the ordinance, though neutral, was applied “with a mind so unequal and oppressive as to amount to a practical denial by the State of equal protection of the laws.”  In Batson v. Kentucky, the Court held that the equal protection clause forbids the use of peremptory challenges in a criminal case to remove individual jurors solely based on race.  In Gomillion v. Lightfoot, the Court held that an Alabama statute altering the shape of the City of Tuskegee to an “uncouth twenty-eight sided figure” in an attempt to remove nearly all of the Black voters did constitute a violation of the 15th Amendment.  In Hunter v. Underwood, the Court invalidated a provision of the Alabama Constitution disfranchising all persons convicted of crimes of moral turpitude on the ground that it was “partially motivated by a desire to disfranchise blacks.”  In Swain v. Alabama, the Court reversed Batson v. Kentucky??? when it held that the use of peremptory challenges to exclude jurors based exclusively on race was not a violation of the equal protection clause.


In Village of Arlington Heights v. Metropolitan Housing Development Corp., the Court held that the racially discriminatory impact of the denial of a zoning request is insufficient to constitute an equal protection violation.  The Court cited to Gomillion and Yick Wo for the proposition that there must be a “stark” “pattern” of discrimination to justify invalidation of a facially neutral application of the law.  If such pattern is absent, there must at least be a “discriminatory purpose” that can be objectively perceived.  In McClesky v. Kemp, the Court rejected an equal protection challenge to Georgia’s racially disproportionate death sentence rate.  Again, the Court said that discriminatory results alone are insufficient to justify invalidation on constitutional grounds.  There must be a demonstrated discriminatory purpose, though Fritz clearly stood for the proposition that purpose is essentially irrelevant.  Double Standard?????  In Personnel Administrator v. Feeney, the Court upheld a Massachusetts law that gave preference to veterans seeking state civil service positions, even though the law discriminated against women.  In Hernandez v. New York, the Court again denied relief to a peremptory challenge attack raised by a Latino.  The Court said that “this was a disparate impact case and therefore governed by Washington v. Davis.  Justice Stevens, joined by Justice Marshall, dissented, arguing that a prima facie case is made out by proof of invidious intent.  Once this intent is made out, the burden should shift to the prosecutor to justify his use of the peremptories.  In Castaneda v. Partida, the Court held that in order to show an equal protection violation in a jury pool case, the defendant must show that the procedure employed resulted in substantial under-representation of the racial group or other identifiable group to which he belongs.  Once the defendant meets these requirements, then the burden shifts to the state to justify its procedures.  In Mobile v. Bolden, the Ps claimed that the at large, winner take all system discriminated against Black voters.  The Supreme Court held that “where the character of a law is readily explainable on grounds apart from race, … disproportionate impact alone cannot be decisive.”  In Rogers v. Lodge, the Court rejected a similar at large voting system where it was shown that, though the system was racially neutral, it was maintained for the purpose of diluting Black voting strength.  In Miller v. Johnson, the Court invalidated the creation of a majority Black congressional district where the district was in the form of an unusually abnormal shape, solely to include Black voters.  In Loving v. Virginia, the Court invalidated a Virginia anti-miscegenation statute on equal protection and due process grounds.  Here, the Court said the equal protection clause demands that “racial classifications, especially suspect in criminal statutes, be subjected to the ‘most rigid scrutiny.’”  In Washington v. Seattle School District No. 1, the Court permitted an elected school board to defend through the use of the equal protection clause, its program of busing for integration by attack from the state.  The Court said that the state initiative “must fall because it does ‘not attempt to allocate governmental power on the basis of any general principle….’  Instead, it uses the racial nature of an issue to define the governmental decisionmaking structure, and thus imposes substantial and unique burdens on racial minorities.”  In Crawford v. Board of Education, the Court upheld the validity of a statewide referendum resulting in a state constitutional amendment limiting the power of the California courts to order mandatory pupil assignment in the absence of a federal court finding of an equal protection violation.  The Court said that once a state chooses to do more than the Constitution requires, the Court may not prohibit the state from “receding.”  In James v. Valtierra, the Court upheld a provision of the California Constitution prohibiting state entities from constructing low rent housing projects unless approved by a majority of those voting in a community election.  The Court said the provision was race-neutral, in that approval was required for any housing project, not just predominantly Black projects.  In Regents of the University of California v. Bakke, the Court held that a medical school special admissions program setting aside admissions slots exclusively for minority applicants violated the equal protection clause of the 14th Amendment.  It was in this case that the Court set forth its “blind justice” approach in which it decided to strictly scrutinize any racial preferences regardless of the purpose for which they were established.  In Fullilove v. Klutznick, the Court upheld a provision of the Public Works Employment Act of 1977 setting aside 10% of the funds granted for construction projects for MBEs.  The Court, in a plurality opinion, relied on the limited duration of the program, the provision for deviation in case the MBEs were too expensive, and the fact that no nonminority contractors were seriously injured.  

In City of Richmond v. J.A. Croson Co., the Court held that a 30% MBE set aside violated the equal protection clause of the 14th Amendment.  The Court said that racial quotas may only be used to remedy prior discrimination, the prior discrimination must be identified with particularity, and the legislation must be “narrowly tailored” to remedy such discrimination.  In Adarand Constructors, Inc. v. Peña, the Court again invalidated a provision in a federal statute providing for financial incentives awarded to contractors who hire subcontractors owned and controlled by “socially and economically disadvantaged individuals.”  The Court said that all racial classifications “must be analyzed by a reviewing court under strict scrutiny.  In other words, such classifications are constitutional only if they are narrowly tailored measures that further compelling governmental interests.”

In Reynolds v. Sims, the Court held that a state’s failure to reapportion the seats in its legislature is unconstitutional on the ground that “any alleged infringement of the right of citizens to vote must be carefully and meticulously scrutinized.”  By failing to reapportion, the state was circumventing the requirement that seats in both houses of a bicameral state legislature must be apportioned on a population basis.  In Lucas v. Forty-Fourth General Assembly, the Court invalidated a scheme whereby the state, by referendum, rejected a plan to apportion both houses on the basis of population.  The Court said that “A citizen’s constitutional rights can hardly be infringed simply because a majority of the people choose that it be.”  In City of Mobile v. Bolden, supra, the Court validated an at large electoral system since the plaintiffs failed to prove “that the disputed plan was ‘conceived or operated’ as a purposeful device to further racial discrimination.”  In Davis v. Bandemer, the Court upheld a state redistricting plan designed to preserve the power of the dominant political party, in keeping with the “one person, one vote” standard, but ignoring all other standards, and thus discriminating.  The Court said that a prima facie case required a showing of “both intentional discrimination against an identifiable political group and an actual discriminatory effect on that group.”  In Shaw v. Reno, the Court held a “cognizable claim” is stated under the equal protection clause where the plaintiffs challenged North Carolina’s creation of a majority Black congressional district.  The Court said that where the legislation “cannot be understood as anything other than an effort to separate voters into different districts on the basis of race,” even if the legislation is race-neutral, there is a cognizable claim.  In Miller v. Johnson, supra, the Court held that a valid equal protection claim was stated where Georgia created a new majority Black congressional district with an arbitrary and unusual shape.

Intermediate Scrutiny: Gender

In Reed v. Reed, the Court invalidated an Idaho statute establishing a hierarchy of persons entitled to administer the estate of a decedent who died intestate.  The statute provided that when two or more persons were in the same class, the male should be given preference.  The Court said that the issue was whether “a difference in the sex of competing applicants bears a rational relationship to a state objective that is sought to be advanced by the operation of the statute.  In conclusion, the Court said that the means used to achieve the arguably legitimate objective—gender classification—“was the ‘very kind of arbitrary legislative choice forbidden by the Equal Protection Clause.”  In Frontiero v. Richardson, the Court said that classifications based on gender “are inherently suspect and, like racial classifications, should be subject to close scrutiny.”  However, Justice Powell, with Blackmun and Burger, expressly disassociated themselves from the “close scrutiny” standard used for gender classifications.  In Craig v. Boren, the Court held that an Oklahoma statute treating differently males and females who purchase 3.2% beer violated the equal protection clause.  The Court said that “classifications by gender must serve important governmental objectives and must be substantially related to achievement of those objectives.”  In Mississippi University for Women v. Hogan, the Court held that the Mississippi University for Women violated the equal protection clause where it refused admission to the plaintiff on account of his gender.  The Court said that due to the plaintiff’s location, “the policy of denying males the right to obtain credit toward a baccalaureate degree [imposed] … ‘a burden he would not bear were he female.”  In United States v. Virginia, the Court held that VMI’s male only policy violated the equal protection clause of the 14th Amendment.  The Court used what can be considered a strict scrutiny standard in declaring that “parties who seek to defend gender based government action must demonstrate an ‘exceedingly persuasive justification’ for that action….”  At another point, the Court appears to have retreated to the sanctity of intermediate scrutiny where it said the challenged classification must serve “important governmental objectives … that … are ‘substantially related to the achievement of those objectives.’”  In Michael M. v. Sonoma County Superior Court, the Court held that a state may prohibit males, but not females, from having sexual intercourse with a minor.  In support of its decision, the Court said that “where the gender classification is not invidious, but rather realistically reflects the fact that the sexes are not similarly situated in certain circumstances,” it will uphold the legislation.  In Parham v. Hugues, the Court upheld the constitutionality of a Georgia statute permitting the mother, but not the father, of an illegitimate child to sue for the wrongful death of the child.  The Court said that the statute did not invidiously discriminate on the basis of gender because “mothers and fathers of illegitimate children are not similarly situated.”—Relevant Difference.  

In Califano v. Goldfarb, the Court held that the 5th Amendment Due Process Clause was violated where a federal statute permitted the payment of a widow’s benefit upon the death of a woman’s husband, but required a special showing for a payment upon the death of a man’s wife.  The Court said that the classification was based on “archaic and overbroad generalizations,” which are insufficient to constitute a relevant difference.  In Califano v. Webster, the Court decided the opposite way, concluding that a federal statute permitting women to receive a higher monthly old age benefit than men was not a violation of the 5th Amendment Due Process Clause.  The Court reasoned that “reduction of the disparity in economic condition between men and women caused by the long history of discrimination against women has been recognized as … an important governmental objective” for purposes of intermediate scrutiny.

Equal Protection Methodology: Other Candidates for Heightened Scrutiny-Alienage


In Sugarman v. Dougall, the Court held that New York’s statutory prohibition against the employment of aliens in the competitive classified civil service violated the equal protection clause.  The Court said that aliens are “discrete and insular” minorities, and that classifications based on alienage are “subject to close judicial scrutiny.”  The Court went on: “in seeking to achieve [the] substantial purpose [required], … the means the State employs must be precisely drawn in light of the acknowledged purpose.”  In Nyquist v. Mauclet, the Court upheld a New York law requiring that applicants for higher education financial assistance must be U.S. citizens, or have made application for citizenship.  The Court, in a 5-4 decision, said the statute does not discriminate against aliens as such, but only against those aliens unwilling to apply for citizenship.  In Plyler v. Doe, the Court invalidated a Texas policy of refusing to provide free public education to illegally present alien children.  Though the Court recognized the legitimate purpose of denying benefits to illegal aliens, it nevertheless held that the same arguments do not apply to the minor children of such aliens, who do not enter this country by choice.  In Cabell v. Chavez-Salido, the Court set forth a two-pronged test where it upheld a citizenship requirement for probation officers.  The Court said that it must first examine the specificity of the classification, in order to determine whether it is overinclusive or underinclusive, and then, even if the classification is narrowly tailored, it must only be applied in cases where the nature of the job in question involves participation in the “formulation, execution, or review of broad public policy,” or other “functions that go to the heart of a representative government.”  If the job does not involve those characteristics, the restrictions will be held invalid.  In Matthews v. Diaz, the Court upheld federal legislation restricting participation in a federal medical insurance program to citizens and aliens who have continuously resided in this country for five years, and had been admitted for permanent residence.  The Court said that the government may legitimately restrict the provision of certain benefits, as the absence of restrictions would negate the value of citizenship.  In Hampton v. Mow Sun Wong, the Court invalidated a Civil Service Commission Policy excluding aliens from most civil service jobs.  Like Sugarman, the governmental interest in restricting aliens from these jobs was insufficient to satisfy the compelling governmental interest standard.

Intermediate/Rational Basis Review: Wealth Classifications


In Maher v. Roe, the Court held that “financial need alone [does not] identif[y] a suspect class for purposes of equal protection analysis,” where it denied relief to a woman on welfare seeking a state subsidized abortion.  In United States Department of Agriculture v. Moreno, supra, the Court used rational basis review to invalidate a law disqualifying from the federal food stamp program unrelated individuals who lived together.  In James v. Valtierra, supra, the Court rejected an equal protection attack on a state constitutional amendment requiring a majority vote approving the construction of low-rent housing projects.  The Court said that “a lawmaking procedure that ‘disadvantages’ a particular group does not always deny equal protection.”  In Harris v. McRae, like Maher, the Court held that while the Constitution protects a woman’s right to choose to have an abortion, “it simply did not follow that a woman’s freedom of choice carries with it a constitutional entitlement to financial resources to avail herself of the full range of protected choices.”

First Amendment—Content Neutral Restrictions


In Schneider v. State, the Court held that a city ordinance prohibiting the distribution of leaflets “in any street or way” violates the First Amendment right to free speech.  The Court was unsatisfied by the state’s argument that the statute was established to keep the streets clean and of good appearance.  Such a purpose was insufficient to limit free speech.  In Martin v. City of Struthers, the Court again invalidated a city ordinance prohibiting any person “to ring the door bell or otherwise summon the inmate of any resident for the purpose of distributing handbills.”  The Court said that the right to distribute information door to door “is so clearly vital to the preservation of a free society that, putting aside reasonable police and health regulations of time and manner of distribution, it must be fully preserved.”  In Kovacs v. Cooper, the Court upheld a city ordinance prohibiting the use of sound trucks on “the public ways of municipalities.”  In Metromedia, Inc. v. San Diego, the Court invalidated a city ordinance prohibiting the display of all outdoor advertising display signs, since such a prohibition constitutes a content neutral, overbroad violation of the First Amendment.  In City of Ladue v. Gilleo, the Court similarly invalidated a city ordinance prohibiting the display of signs on homeowners’ property.  In Madsen v. Women’s Health Center, Inc., the Court held that an injunction prohibiting specifically named antiabortion protestors from demonstrating near an abortion clinic was content neutral, and did not violate the First Amendment.


In Commonwealth v. Davis, in 1895, the Court held that a city ordinance prohibiting “any public address” on any publicly owned property, “except in accordance with a permit from the mayor,” did not violate the First Amendment.  The Court said the legislature may and does exercise control over the use of public property, and that an infringement on freedom of expression in a public place is no more an infringement than an equivalent prohibition at a private home.  However, in Hague v. CIO, the Court held that a city ordinance prohibiting all public meetings in public places without a permit does violate the First Amendment.  In United States v. Grace, the Court invalidated a federal statute prohibiting any person to display on the public sidewalks surrounding the Supreme Court “any flag, banner, or device designed to bring into public notice any party, organization, ….”  The Court did say that “reasonable time, place, and manner restrictions” may be enforced, so long as they are “content neutral, are narrowly tailored to serve a significant government interests, and leave open ample alternative channels of communication….”  In Grayned v. Rockford, the Court affirmed the conviction of a participant [for violating an anti-noise ordinance] in a demonstration outside a public high school.  The Court said that Rockford had a compelling interest in an undisrupted school session conducive to the students’ learning.”  Also, the ordinance was reasonably limited in scope, since it punished only conduct occurring during regular school hours, etc.  In Frisby v. Shultz, the Court upheld a town ordinance prohibiting residential picketing that takes place in front of a particular residence.  The Court reasoned that the ordinance was “narrowly tailored to serve a significant government interest” in that it left untouched alternative channels of communication, such as leafletting, and dealt with the home, the privacy of which is “of the highest order in a free and civilized society….”  In Clark v. Community for Creative Non-Violence, the Court held that a National Parks Service regulation prohibiting camping on the Mall in Washington, D.C. was not an unreasonable restraint, but was a “reasonable time, place, and manner restriction.”  

Licensing Restrictions


In Cox v. New Hampshire, the Court upheld the conviction of a group of Jehovah’s witnesses for violating a state statute prohibiting any parade or procession without first obtaining a permit.  The Court upheld the conviction, and the statute, on the ground that the licensing board was vested with only limited authority and discretion, and that the board was required to consider only time, place, and manner issues “so as to conserve the public convenience.”  In Murdock v. Pennsylvania, the Court held that the state may not impose a flat license tax as a condition to obtaining a permit where the tax “is not a nominal fee imposed as a regulatory measure to defray the expenses of policing the activities in question.”  In Forsyth County, Georgia, v. The Nationalist Movement, the Court invalidated a municipal ordinance that authorized permit fees up to $1000 for parades, demonstrations, marches, etc.  The Court said that “speech ‘cannot be financially burdened, any more than it can be punished or banned, simply because it might offend a hostile mob….’”  

Public Property Restrictions

In Adderley v. Florida, the Court held that a state statute declaring unlawful “every trespass upon the property of another, committed with a malicious and mischievous intent,” when applied to a peaceful civil rights demonstration outside a county jail in which political prisoners were held, did not constitute a violation of the First Amendment.  The Court said that “The State, no less than a private owner of property, has power to preserve the property under its control for the use to which it is lawfully dedicated.”  In Greer v. Spock, the Court quoted Adderley in reaching the same conclusion where a U.S. military base regulation prohibited all demonstrations and “similar activities,” when applied to a political candidate who wished to speak with military personnel on election issues.  In Heffron v. International Society for Krishna Consciousness, the Court validated a state fair rule prohibiting the sale or distribution of any merchandise or literature, except from a booth rented from the state.  The Court said for a rule to be a valid place and manner restriction, “it must be clear that alternative forums for the expression [exist] despite the effects of the Rule.”  In U.S. Postal Service v. Council of Greenburgh Civic Associations, the Court held that a federal statute prohibiting the deposit of unstamped “mailable matter” in a letter box approved by the U.S. Postal Service was not a violation of the First Amendment, as “property owned or controlled by the government which is not a public forum may be subject to a prohibition of speech, leafleting, picketing, or other forms of communication without running afoul of the First Amendment.”  In Members of the City Council of Los Angeles v.Taxpayers for Vincent, the Court held that a city ordinance prohibiting the posting of signs on public property did not violate the First Amendment when applied to political campaigners tying campaign signs to utility poles.  The Court said that “the state may curtail speech in a content-neutral manner if the restriction ‘furthers an important or substantial governmental interest and if the restriction on free speech is no greater than is essential to the furtherance of that interest.’”  In International Society for Krishna Consciousness v. Lee, the Court upheld the prohibition, in New York, of any and all solicitation or distribution of merchandise or literature in airports on the ground that where the location of the prohibition does not have as a principal purpose “promoting the free exchange of ideas,” “the prohibition of solicitation ‘need only satisfy a requirement of reasonableness.’”  Here, the Court decided that airports were not designed for “promoting the free exchange of ideas,” and therefore upheld the restriction.  

Overbreadth, Vagueness, and Prior Restraint

In Gooding v. Wilson, the Court held that a state statute imposing criminal liability on any person found to have used opprobrious words or abusive language was a violation of the First Amendment.  The Court found the statute overbroad, and said “Statutes must be carefully drawn or be authoritatively construed to punish only unprotected speech and not be susceptible of application to protected expression.”  In Broadrick v. Oklahoma, the Court held that litigants in overbreadth challenges are permitted to challenge a statute, even if their personal rights have not been violated, because of “a judicial prediction or assumption that the statute’s very existence may cause others not before the court to refrain from constitutionally protected speech or expression.”  In Los Angeles City Council v. Taxpayers for Vincent, supra, the Court narrowed the Broadrick holding by saying that “the mere fact that one can conceive of some impermissible applications of a statute is not sufficient to render it susceptible to an overbreadth challenge.”  The Court said that “there must be a realistic danger that the statute itself will significantly compromise recognized First Amendment protections of parties not before the Court for it to be facially challenged on overbreadth grounds.”  In Board of Airport Commissioners of Los Angeles v. Jews for Jesus, the Court invalidated as substantially overbroad a regulation prohibiting any person to “engage in First Amendment activities within the Central Terminal Area at Los Angeles International Airport.”  The Court said that the regulation was facially void since it prohibited even reading or talking, or the wearing of symbolic buttons or clothing.  “We think it obvious that such a sweeping ban cannot be justified.”  With respect to the concept of vagueness, in Connally v. General Construction Co., the Court said that “As a matter of due process, a law is void on its face if it is so vague that persons ‘of common intelligence must necessarily guess at its meaning and differ as to its application.’”  In Smith v. Goguen, the Court invalidated on vagueness grounds a statute prohibiting the public mutilation, trampling on, or defacing or contemptuous treatment of the flag of the United States.  The Court said that nonceremonial use of the flag is now common, and the language “contemptuously” failed “to draw reasonably clear lines between the kinds of nonceremonial treatment that are criminal and those that are not.”

Prior Restraint


In Lovell v. Griffin, the Court held that a city ordinance imposing a criminal penalty on any person distributing literature “of any kind” without first obtaining a permit from the City Manager constituted a violation of the First Amendment.  The Court said that regardless of the motivation behind the adoption of the ordinance, “its character is such that it strikes at the very foundation of the freedom of the press by subjecting it to license and censorship.”  In City of Lakewood v. Plain Dealer Publishing Co., the Court invalidated an ordinance giving a mayor standardless discretion to grant or deny permits to place newsracks on public property.  The Court said that such standardless licensing makes it difficult to distinguish a legitimate, “as applied” exercise of discretion from the illegitimate abuse of censorial power.  In Freedman v. Maryland, the Court invalidated a statute requiring the prior approval of the State Board of Censors before showing a movie in the state.  The Court said the administration of the censorship system “presents peculiar dangers to constitutionally protected speech.”  In Near v. Minnesota, the Court invalidated a state statute providing for the abatement, as a public nuisance, of a “malicious, scandalous and defamatory newspaper, magazine or other periodical.”


In Walker v. City of Birmingham, the Court invoked the collateral bar rule, which provides that persons subject to injunctive orders issued by a court of competent jurisdiction are expected to comply with those orders until they are modified or reversed, even if they have proper grounds to object.  In that case, the Court upheld the convictions of 8 Black ministers convicted of criminal contempt for leading mass parades in violation of a temporary restraining order enjoining such activity.

