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Constitutional Law Outline

Class Notes

I. Structure of Constitutional Law

A. Individual rights

1. Constitutionalism

a. Incorporation of individual rights within the document

b. Core principle is limited government

c. Contrast with Great Britain which has Legislative supremacy

B. Functions/powers of government

1. Separation of powers

a. Idea goes back to Montesquieu

i. in order to protect personal liberty, government cannot be too concentrated 

2. 2 main limits on our Constitution

a. Substantive (what can be done)

b. Procedural (how the government can exercise power)

C. Natural law theory

1. Innate rights reserved to all people prior to social organization

a. Property rights

2. Permitted chaos/violation of others’ rights

D. Rule of law

1. A legality that provides the basis for subsequent actions

E. Negative rights

1. Our Constitution is a declaration of negative rights, rather than positive (right to education/health care, etc.)

F. Republican

1. People control the rights to everything

2. Monarchy/social status is rejected

G. Articles of Confederation

1. Focused on State sovereignty, while allowing for cooperation

2. Multiple entities joined together, without relinquishing sovereignty

H. Anti-federalists

1. Jefferson

a. Strong national government will restrict the power of the people

b. Small, local governments are preferable in order to maintain the rights of the people

c. “Civic virtue”—“sacrifice individual rights for the public good”

I. Federalists

1. Madison/Federalist papers (John Jay, Alexander Hamilton, James Madison)

a. Originally acted as propaganda to persuade the people of New York to ratify the Constitution

b. Now recognized as the primary basis for determining legislative intent behind the Constitution

c. Federalist Paper 10

i. elite minorities will impose their will over the majority in a smaller system of government

ii. a larger system will provide more checks and balances whereby tyrannical factions cannot control the majority

J. Radical perspective on the foundations of the Constitution

1. Debate over the Constitution centered on slavery and included compromises to protect that institution

a. Three provisions dealing with slavery

i. fugitive slave provision

ii. 3/5 of a human being

iii. no ban on slavery for a particular time

II. Role of the Supreme Court

A. Marbury v. Madison

1. Allowed S.Ct. to declare laws unconstitutional

2. Prior to issuing the holding, C.J. Marshall attempted to expound upon various Constitutional issues

3. The idea that the S.Ct. can adjudicate controversies dealing with the Constitution supports the idea that the Constitution is nothing more significant than ordinary law

B. Two roles of the federal judiciary

1. Judicial activism—Courts are to be an intermediary between the govt. and the people; people must be protected from the other branches

2. Judicial self-restraint—Courts are the weakest branch, without the “purse or the sword”; courts should only intervene when there are obvious and terrible abuses of power

3. Justice Hughes—“We are under the Constitution, but the Constitution is what we say it is.”

4. Political question doctrine—Court may not adjudicate issues thought to be overly political, and which are better left to the Congress or President, e.g. impeachment/war

III. Roe v. Wade

A. Court found the right to privacy, though not explicitly stated, in the 1st, 4th, 5th, 9th, and 14th Amendments

B. In extrapolating the various rights from other Amendments, there is a liberty interest expressed

C. Blackmun’s decision deals with some sense of value judgments

D. Some would argue that the Court should not make such intense political/moral judgments

E. Others would argue that this is precisely the function of the Court

IV. Constitutional interpretation

A. Textual analysis

1. Decide based on the plain, ordinary meaning of the words

2. Problem—Interpretation is almost impossible—For example, Scalia would come to the opposite conclusion in Roe because neither abortion nor privacy are explicitly mentioned in the Constitution

B. Precedent

1. Would tie the Court’s hands and preclude the evolution of the law in accordance with changing times/society/values

C. Logical reasoning

1. Marbury v. Madison is an example

2. Not sufficient on its own without some basis upon which the logical premise is founded

D. Living Constitution

1. Constitution is treated more as a political rather than a legal document in the sense that it constantly adapts to contemporary opinions/political views

2. Main problem is that there is no certainty or definite nature of the law

3. Roe v. Wade is an example of this interpretive theory

Book Notes

Role of the Supreme Court in the Constitutional Order

I. Background

A. Declaration of Independence signed in 1776

B. American revolution completed in 1783 with the signing of the final peace treaty with England

C. Articles of Confederation

1. Ratified in 1781

2. Main idea is that the States would retain sovereignty

3. Congress was, however, conferred with several rights

4. Two main exceptions

a. Power to tax

b. Power to regulate commerce

5. No executive or judicial branch
D. Constitution

1. Written in 1787; ratified in 1788

2. May have represented:

a. Institution of legal principles that are timeless and enduring

b. A set of ad hoc compromises designed to resolve specific issues

c. A product of aristocratic conservatives who intended to protect private property and the position of the upper classes

E. Anti-federalists

1. Wanted small, decentralized government; promotion of “civic virtue”; social equality; thought that centralized government would lead to corruption

F. Federalists

1. Republicanism

2. Federalist Papers

a. No. 10—Madison

i. Smaller government would lead to minority factions controlling rights of majority

ii. Factions will always exist; however, its effects can be controlled through providing checks and balances

b. No. 51—Madison

i. Rights of the people are protected through checks and balances

The Basic Framework

Marbury v. Madison-1803

Facts: Marbury was to be appointed federal judge by Pres. Adams; Before he was appointed formally, new Pres. Jefferson refused to permit the appointment; question as to legitimacy of Judiciary Act of 1789.

Rule of Law: “[T]he particular phraseology of the constitution of the United States confirms and strengthens the principle, supposed to be essential to all written constitutions, that a law repugnant to the constitution is void; and that courts, as well as other departments, are bound by that instrument.”

Martin v. Hunter’s Lessee-1816

Facts: P claimed land in D’s possession; question as to S.Ct. appellate jurisdiction over State courts who interpreted the Constitution previously.

Rule of Law: “[T]he appellate power of the United States does extend to cases pending in state courts.”—51

“If there were no revising authority to control these jarring and discordant judgments, and harmonize them into uniformity, the laws, the treaties, and the constitution of the United States would be different in different states, and might, perhaps, never have precisely the same construction, obligation, or efficacy, in any two states.”—50

Roe v. Wade-1973

Facts: Challenge to a Texas statute prohibiting abortion except in emergency situations.

Rule of Law: “For the stage prior to approximately the end of the first trimester, the abortion decision and its effectuation must be left to the medical judgment of the pregnant woman’s attending physician.

For the stage subsequent to approximately the end  of the first trimester, the State, in promoting its interest in the health of the mother, may, if it chooses, regulate the abortion procedure in ways that are reasonably related to maternal health. 

For the stage subsequent to viability, the State in promoting its interest in the potentiality of human life may, if it chooses, regulate, and even proscribe, abortion except where it is necessary, in appropriate medical judgment, for the preservation of the life or health of the mother.”—959

The Sources of Judicial Decisions: Text, “Representation-Reinforcement,” and Natural Law

McCulloch v. Maryland-1819

Facts: D teller of federal bank sued because he did not pay state assessed tax; question as to whether states can tax federal institutions.

Rule of Law: “Let the end be legitimate, let it be within the scope of the constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the constitution, are constitutional.”-63 

“[T]he states have no power, by taxation or otherwise, to retard, impede, burden, or in any manner control, the operations of the constitutional laws enacted by Congress.”—67

Calder v. Bull-1798

Facts: Court unanimously held that the legislature’s action was not an ex post facto law; but Justices Iredell and Chase disagree over the “natural law” issue.

Rule of Law: 

Justice Chase:

“I cannot subscribe to the omnipotence of a state legislature, or that it is absolute and without control; although its authority should not be expressly restrained by the constitution, or fundamental law of the state.” –71

Justice Iredell:

“[If] … the legislature of the Union or the legislature of any member of the Union, shall pass a law, within the general scope of their constitutional power, the court cannot pronounce it to be void, merely because it is, in their judgment, contrary to the principles of natural justice.  The ideas of natural justice are regulated by no fixed standard: the ablest and the purest men have differed upon the subject; and all that the court could properly say, in such an event, would be, that the legislature (possessed of an equal right of opinion) had passed an act which, in the opinion of the judges, was inconsistent with the abstract principles of natural justice.”—72

The Power of Reprisal: Political Control of the Supreme Court

Amendment, Appointment, Impeachment, and the Election returns

I. Constitutional amendment

A. The primary way to resolve conflicts between a Supreme Court interpretation and the Legislature’s desires.

1. Amendment only permitted upon a vote of 2/3 of both houses for the Amendment, or if the legislatures of 2/3 of the states call for a constitutional convention.

2. Only ratified by ¾ of the states.

B. By contrast, many states permit amendment to their constitutions by simple referendum

Ex Parte McCardle-1869

Facts: McCardle was charged with libel/inciting insurrection, etc.; while his suit was on appeal for a writ of habeas corpus, Congress changed the statute permitting the Court’s jurisdiction; question as to Congress’ ability to repeal a statute dispositive to outcome of pending suit.

Rule of Law: Congress can repeal a statute that is dispositive of the outcome in a suit pending in the Supreme Court.

Under Article III, § 2, the S.Ct. shall have “appellate Jurisdiction both as to Law and to Fact, with such Exceptions, and under such Regulations as the Congress shall make.”

Political Control Over Jurisdiction of Article III Courts

I. Plenary power argument

A. “To some, the exceptions clause grants Congress plenary (full and complete) power over the appellate jurisdiction of the Supreme Court.”—83

1. Based on the literal language of the Constitution, there are no limits to Congressional power to make “exceptions” to the appellate jurisdiction of the Supreme Court.

II. Separation of Powers

A. The argument against Congress’ supreme right to alter the Court’s function is the idea that “Congress cannot ‘destroy the essential role of the Supreme Court in the constitutional plan.”—84 

B. United States v. Klein

1. Congress enacted a statute, while the case was pending, that would have seriously altered the outcome of the case.  The Court held that this statute violated the separation of powers and was therefore invalid, but that Congress could have altered the outcome of a class of cases, even if one was pending.  The Court said that the statute would have allowed Congress to “prescribe rules of decision to the Judicial Department of the government in cases pending before it.”—86 

“Case or Controversy” Requirements and the Passive Virtues

I. Judicial jurisdiction—Article III, Section 2 states “Judicial power shall extend” to enumerated “cases” and “controversies.”

A. “The courts may rule only in the context of a constitutional case.”—88

B. Thus, courts may not issue “advisory opinions,” or “political questions,” the case must include a party to the dispute, and may not decide either premature or moot issues.—88 

C. These restrictions serve to further judicial restraint.

D. The case or controversy requirement also ensures that constitutional issues will only be resolved in the context of a real dispute, rather than in response to some abstract hypothetical.

E. The requirement also promotes the ends of individual autonomy and self-determination by ensuring that the decisions are rendered on behalf of those actually injured, rather than those who wish to impose their political or social ideologies on the rest of the country.

Advisory Opinions

I. Advisory opinions

A. “Under the first President, the Supreme Court said that it was constitutionally forbidden to issue ‘advisory opinions’ – opinions on the constitutionality of legislative or executive actions that did not grow out of a case or controversy.”—90

Standing

Allen v. Wright-1984

Facts: Ps were millions of Black parents; request was for IRS to stop permitting tax-exempt status to discriminatory private schools.

Rule of Law: “This Court has repeatedly held that an asserted right to have the Government act in accordance with law is not sufficient, standing alone, to confer jurisdiction on a federal court.”—93 

The injury of stigmatization “accords a basis for standing only to ‘those persons who are personally denied equal treatment’ by the challenged discriminatory conduct.”—93 

In general, the rule of standing requires that the injury alleged must be “’distinct and palpable,’” [and] not ‘abstract’ or ‘conjectural’ or ‘hypothetical.’  [The] injury must be ‘fairly’ traceable to the challenged action, and relief from the injury must be ‘likely’ to follow from a favorable decision.”—92

The Law of Standing

I. Constitutional and prudential limits

A. Valley Forge Christian College v. Americans United

1. “[At] an irreducible minimum, Art. III requires the party who invokes the court’s authority to ‘show that he personally has suffered some actual or threatened injury as a result of the putatively illegal conduct of the defendant,’ [and] that the injury ‘fairly can be traced to the challenged action’ and ‘is likely to be redressed by a favorable decision.’”—98 

II. Underlying concerns

A. Functions underlying standing limitations

1. “They ensure that the courts will decide cases that are concrete rather than abstract or hypothetical.”—99

2. “They promote judicial restraint by limiting the occasions for judicial intervention into the political process.”—99, 100

3.  “They ensure that decisions will be made at the behest of those directly affected rather than on behalf of outsiders with a purely ideological interest in the controversy.”—100

4. “Standing doctrines are an important part of the separation of powers system.”—100 

B. Roots of modern standing law

1. Association of Data Processing Services Organizations v. Camp

a. The decision was supposed to interpret the Administrative Procedure Act, not Art. III of the Constitution

b. The Court intended to broaden, not limit standing

c. Emphasized that the injury in fact requirement was to be lenient, and could include economic, aesthetic, environmental, or other harms

C. Flast v. Cohen

1. “Flast is a sensible exception because of the distinctive character of the establishment clause, a guarantee against the expenditure of taxpayer funds for religion.”—105 

D. Nexus requirement in Allen
1. Nexus requirement has two prongs

a. “allegedly unlawful conduct has caused his or her ‘injury in fact.’”105

b. “injury is likely to be redressed by a favorable decision.”—105

III. Injuries to third parties and “the zone of interests”

A. “As applied in the constitutional context, the notion is that the plaintiff must be an intended beneficiary of the constitutional provision at issue.  This requirement has never been the basis for denying standing in a constitutional case.”—109 

Class Notes

I. Intent of Framers

A. Main problem with this approach to Constitutional interpretation is changing technology/sociological factors.

II. McCulloch v. Maryland

A. Necessary and Proper Clause

1. Art. I. § 8 provides Congress with the power to do what is necessary.

III. Controls on Judicial discretion

A. Constitutional Amendment

1. Not very effective because there are so difficult to pass (ratification requires 2/3 of each house and ¾ of every state)

B. Power of Appointment

1. Not effective because judges may or may not turn out as you expect (with regard to political ideology and so forth)

C. Impeachment

1. Not very effective because no S.Ct. Justice has ever been removed from office.

IV. Ex Parte McCardle

A. Ex Post Facto theory is not applicable because it generally only applies to criminal cases, as opposed to civil.

Lujan v. Defenders of Wildlife-1992

Facts: Ps challenged a reinterpretation of Endangered Species Act with regard to foreign applicability; claimed injuries were inability to see animals due to new regulation.

Rule of Law: The minimum requirements for standing include: “First, the plaintiff must have suffered an ‘injury in fact’ – an invasion of a legally-protected interest which is (a) concrete and particularized, and (b) ‘actual or imminent, not ‘conjectural’ or ‘hypothetical.’”  Second, there must be a causal connection between the injury and the conduct complained of – the injury has to be ‘fairly … traceable to the challenged action of the defendant, and not … the result [of] the independent action of some third party not before the court.’  Third, it must be ‘likely,’ as opposed to merely ‘speculative,’ that the injury will be ‘redressed by a favorable decision.’”—112 

“’[S]ome day’ intentions – without any description of concrete plans, or indeed even any specification of when the some day will be – do not support a finding of the ‘actual or imminent’ injury that our cases require.”—114

Political Questions

Baker v. Carr-1962

Facts: Tennessee residents sued to invalidate a 1901 statute dealing with apportionment of government representatives; question of justiciability.

Rule of Law: “Prominent on the surface of any case held to involve a political question is found a textually demonstrable constitutional commitment of the issue to a coordinate political department; or a lack of judicially discoverable and manageable standards for resolving it; or the impossibility of deciding without an initial policy determination of a kind clearly for nonjudicial discretion; or the impossibility of a court’s undertaking independent resolution without expressing lack of the respect due coordinate branches of government; or an unusual need for unquestioning adherence to a political decision already made; or the potentiality of embarrassment from multifarious pronouncements by various departments on one question.”—123

Davis v. Bandemer-1986

Facts: Democrats in Indiana legislature filed suit to render “political gerrymandering” of Republicans in violation of the Equal Protection Clause of the 14th Amendment.

Rule of Law: “[I]n light of our cases since Baker we are not persuaded that there are no judicially discernible and manageable standards by which political gerrymander cases are to be decided.”—128—“political gerrymandering” is justiciable.

“In order to establish a constitutional violation, the party challenging a districting scheme must show that ‘the electoral system is arranged in a manner that will consistently degrade a voter’s or a group of voters’ influence on the political process as a whole.’”129

Nixon v. United States-1993

Facts: Federal judge was impeached; filed suit to claim that Senate failed to ‘try’ him within the meaning of the Impeachment Clause of Art. 1.

Rule of Law: “’A controversy is nonjusticiable – i.e., involves a political question – where there is ‘a textually demonstrable constitutional commitment of the issue to a coordinate political department; or a lack of judicially discoverable and manageable standards for resolving it.’”—130 

A claim that the Senate failed to ‘try’ a federal judge facing impeachment is not a justiciable issue.

Art. I, § 3 reads: “[t]he Senate shall have the sole Power to try all Impeachments.”—131

I. Political question

A. Alexis de Toqueville

1. “[t]here is hardly a political question in the United States that does not sooner or later turn into a judicial one.”—133 D.I.A.

B. Only became a serious issue in the 20th Century, “largely as a response by certain justices to the judicial assault on the rise of the administrative state.”

C. Justiciable standards

1. “The primary – though probably not exclusive – ground on which to find a political question is that there are no ‘judicially cognizable standards” by which to assess the claim of unconstitutionality.”—133 

a. “If this is the correct approach, there may be no difference between saying that a suit presents a political question and saying that there is no constitutional violation on the merits.”—133 

D. Foreign issues

1. Justice Brennan dissenting in Coleman v. Miller: “Properly understood, the political question doctrine restrains courts from reviewing an exercise of foreign policy judgment by the coordinate political branch to which authority to make that judgment has been ‘constitutional[ly] commit[ted].”—137 

2. Justice White in Japan Whaling Association v. Baldridge: “The political question doctrine excludes from judicial review those controversies which revolve around policy choices and value determinations constitutionally committed for resolution to the halls of Congress or the confines of the Executive Branch.”—141 

E. Questions of Timing – Ripeness and Mootness

1. “The doctrine of ripeness bars courts from deciding cases that are premature – too speculative or remote to warrant judicial intervention.” 

2. “The doctrine of mootness prevents courts from hearing cases when events subsequent to the institution of the lawsuit have deprived the plaintiff of a stake in the action.”—143 

II. Jurisdiction of the Supreme Court

A. “For constitutional purposes, the jurisdiction of the Supreme Court is set out in article III.  But Congress has never granted litigants access to the court in all cases for which article III provides authorization.”—145 

B. “Certiorari jurisdiction … is discretionary.”—145 

The Evolution of Commerce Clause Doctrine: The Lessons (?) of History

I. Limitations on the Commerce Clause

A. Two limits

1. “Internal limits: The clause might define a specific subject matter, such that Congress would lack power (a) to do anything other than regulate (b) anything other than interstate and foreign commerce.  These limits are imposed to protect the values of federalism.  (2) External limits: The clause might grant plenary power to Congress by allowing it to do anything reasonably regarded as regulation of anything reasonably regarded as interstate or foreign commerce, but other provisions of the Constitution, such as the first amendment, might bar the exercise of power concededly granted.”—190 

2. “It is usually conceded that the courts can enforce external limits such as the first amendment.  But judicial enforcement of federalism based limits is more controversial, in part because they seem to be internal limits.”190  

Gibbons v. Ogden-1824

Facts: D was running an interstate ferry service in violation of N.Y. statute, but his ferries were protected under the Commerce Clause.

Rule of Law: The Commerce Clause refers to commerce “among the several States.”

“Comprehensive as the word ‘among’ is, it may very properly be restricted to that commerce which concerns more States than one.  The phrase is not one which would probably have been selected to indicate the completely interior traffic of a State.”—191

Indeed, “[t]he completely internal commerce of a State, then, may be considered as reserved for the State itself.”—191

“The genius and character of the whole government seem to be, that its action is to be applied to all the external concerns of the nation, and to those internal concerns which affect the States generally; but not to those which are completely within a particular State, which do not affect other States, and with which it is not necessary to interfere, for the purpose of executing some of the general powers of the government.”—191 

The operation of a ferry that goes between the States of New Jersey and New York may be governed by federal law under the Commerce Clause.

Class Notes

I. Passive virtues

A. Self-imposed judicial restraints

1. Limit circumstances over which a court will adjudicate

a. Case and controversy

i. Must involve real parties in a real dispute, as opposed to some ambiguous issue.

ii. Permitting adjudication of abstract disputes may bind the Court to a rule that cannot be overturned.

iii. Would also threaten the separation of powers.

b. Standing

i. A litigant must  have some personal stake in the dispute.

c. Ripeness

d. Mootness

II.  
Standing

A. Allen v. Wright

1. Three requirements to standing

a. Injury must be distinct

i. must be concrete and tangible; not abstract

b. Injury must be fairly traceable to defendant’s conduct (causation)

c. Relief must be likely to follow from a favorable decision.

2. Basis for the requirements

a. To prevent an “opening of the floodgates.”

B. Lujan v. Defenders of Wildlife

1. Ashwander rule

a. Try to avoid deciding issues with a constitutional theory if possible.

III. Political Question

A. Baker v. Carr 

1. Foreign relations should be a “political question” because judicial decisions with regard to foreign relations may contradict other branches

B. Nixon v. United States

1. Focused on textually demonstrable commitment to the issue.

IV. Mootness

A. Exception is when the same or similar situation could happen again, as in Roe v. Wade.
V. Supreme Court (generally)

A. Has broad discretion, especially after 1988, to accept appellate cases

B. Rule of 4

1. If 4 Justices feel strongly about a particular case, it will be granted cert.

C. Expedited basis

1. Some cases will be heard before they go through the normal process of appeals if they are sufficiently important.

D. Original jurisdiction

1. Only a few cases per year come to the Court through original jurisdiction.

Book Notes

Formalism and Realism in Interpreting the Commerce Clause to Limit and Authorize Congressional Action

I. It wasn’t until the later 19th Century that Congress exercised its power to regulate interstate commerce

A. Civil war era sparked more vigorous debate over commerce issues

B. Reconstruction

1. Many saw that freed slaves and others’ rights were not protected in the South by State governments

2. The Civil War showed that national power could be used effectively to promote national liberty

3. Interstate Commerce Act of 1887 and Sherman Antitrust Act of 1890 illustrate a “new era” in discussion on commerce.

C. Congressional legislation usually took two forms

1. Regulations on the industry

2. Prohibition of shipment of goods across state lines

United States v. E.C. Knight Co.-1895

Facts: Govt. charged D sugar company with violating Sherman Act by forming monopoly.

Rule of Law: The Sherman Act does not extend to “manufacturing.”

“A monopoly in ‘manufacture, agriculture, [or] mining’ might restrain interstate commerce, but that would be an indirect result, however inevitable and whatever its extent, and such result would not necessarily determine the object’ of the monopoly.”

Hammer v. Dagenhart—Overturned by Darby-1918

Facts: Parent of two children sought an injunction against enforcement of the Child Labor Act on the grounds that it is unconstitutional.

Rule of Law: Congress, through the Child Labor Act, could not constitutionally impose restrictions on products that were transported in interstate commerce because they were manufactured by children fourteen and under or by fourteen to sixteen year olds under certain circumstances.

“[The] power [to regulate interstate commerce] is one to control the means by which commerce is carried on, which is directly the contrary of the assumed right to forbid commerce from moving and thus destroy it as to particular commodities.”—202

The New Deal and the Rise of the Welfare State

I. New Deal

A. In 1934 and 1935 the first challenges to New Deal legislation as violating Congress’ power to regulate commerce were decided by the S.Ct.

B. “Much of the legislation interfered with what many had come to regard as the prerogatives of private property and, incidentally, the proper domain of the states.”—205 

A.L.A. Schechter Poultry Corp. v. United States-1935

Facts: Pres. was given power through the National Industrial Recovery Act to approve codes of fair competition with regard to various industries, including poultry.

Rule of Law: In order for the federal government to regulate State commercial activities, the activities must be “in” interstate commerce.  “The mere fact that there may be a constant flow of commodities into a State does not mean that the flow continues after the property has arrived and has become commingled with the mass of property within the State and is there held solely for local disposition and use.”—207

If the transactions are not “in” interstate commerce, they must “directly affect interstate commerce.”

Carter v. Carter Coal Co.-1936

Facts: Bituminous Coal Conservation Act of 1935; established local coal boards; one of which provided collective bargaining for employees; a stockholder challenged validity.

Rule of Law: Congress, through the grant of some general federal power may not regulate various wage and hour provisions in relation to coal manufacturing.

“The ruling and firmly established principle is that the powers which the general government may exercise are only those specifically enumerated in the Constitution, and such implied powers as are necessary and proper to carry into effect the enumerated powers.  Whether the end sought to be attained by an act of Congress is legitimate is wholly a matter of constitutional power and not at all of legislative discretion.”—209 

“The federal regulatory power ceases when interstate commercial intercourse ends; and, correlatively, the power does not attach until interstate commercial intercourse begins.”

I. Article I, Section 10

A. “[P]rohibits states from entering into agreements with each other unless Congress consents.  The section contains a number of provisions designed to ensure national unity by prohibiting states from taking actions that might destroy the unitary nature of the national government or draw the nation into foreign difficulties.”—214

NLRB v. Jones & Laughlin Steel Corp.-1937

Facts: Govt. charged the Corp. with violating National Labor Relations Act by firing employees who sought to unionize.

Rule of Law: The National Labor Relations Act does apply to a steel manufacturer that is a fully integrated enterprise with subsidiaries and activities in several states, even though the bulk of the transactions take place within the State of Pennsylvania.

“Although activities may be intrastate in character when separately considered, if they have such a close and substantial relation to interstate commerce that their control is essential or appropriate to protect that commerce from burdens and obstructions, Congress cannot be denied the power to exercise that control.”—219 

“The congressional authority to protect interstate commerce from burdens and obstructions is not limited to transactions which can be deemed to be an essential part of a ‘flow’ of interstate or foreign commerce.”—219

Wickard v. Filburn-1942

Facts: Whether the federal government may restrict the amount of wheat grown and consumed by an individual farmer; Agricultural Adjustment Act.

Rule of Law: The federal government does have the power to restrict the amount of wheat grown and consumed by an individual farmer.

“[E]ven if appellee’s activity be local and though it may not be regarded as commerce, it may still, whatever its nature, be reached by Congress if it exerts a substantial economic effect on interstate commerce, and this irrespective of whether such effect is what might at some earlier time have been defined as ‘direct’ or ‘indirect.’”—221

United States v. Darby-1941

Facts: Whether prohibition of the interstate shipment of goods manufactured by companies with substandard labor conditions is within the plenary power (Def. “As broad as is required”) conferred on Congress by the Commerce Clause; Fair Labor Standards Act.-YES

Rule of Law:  “Whatever their motive and purpose, regulations of commerce which do not infringe some constitutional prohibition are within the plenary power conferred on Congress by the Commerce Clause.”—224

“The power of Congress over interstate commerce is not confined to the regulation of commerce among the states.  It extends to those activities intrastate which so affect interstate commerce or the exercise of the power of Congress over it as to make regulation of them appropriate means to the attainment of a legitimate end, the exercise of the granted power of Congress to regulate interstate commerce.”—225

II. Hodel v. Virginia Surface Mining Association—1981

A. “upheld provisions of a federal statute regulating the operation of strip mines.  On the commerce clause issue, the Court said that ‘when Congress has determined that an activity affects interstate commerce, the courts need inquire only whether the finding is rational.’  The statute contained a finding that strip-mining affected commerce ‘by destroying [the] utility of land, [by] causing erosion, [by] polluting the water, by destroying fish and wildlife habitats, [and] by impairing natural beauty.”—227 

Heart of Atlanta Motel v. United States-1964

Facts: Whether Congress retains the power, under the Commerce Clause, to regulate the operations or procedures of motels that cater to interstate travelers; Title II of the Civil Rights Act of 1964.

Rule of Law: Congress does retain the power, under the Commerce Clause, to regulate the operations or procedures of motels that cater to interstate travelers.

“How obstructions in commerce may be removed – what means are to be employed – is within the sound and exclusive discretion of the Congress.  It is subject only to one caveat – that the means chosen by it must be reasonably adapted to the end permitted by the Constitution.  We cannot say that its choice here was not so adapted.  The Constitution requires no more.”—230

Katzenbach v. McClung-1964

Facts: Whether Title II of the Civil Rights Act of 1964 applies to a restaurant that does not cater mainly to interstate travelers, but which does receive a substantial portion of its products through interstate commerce.-YES

Rule of Law: “Congress has constitutional power under the Commerce and Necessary and Proper Clauses to protect interstate commerce from the injuries bound to befall it from … discriminatory practices.”—231

Garcia v. San Antonio Metropolitan Transit Authority-1985

Facts: Fair Labor Standards Act; wage and hour provisions.

Rule of Law: No.  The extension of the FLSA to the wages and hours of employees of a city-owned transit system does not unconstitutionally impinge on fundamental state sovereignty.

“We … reject, as unsound in principle and unworkable in practice, a rule of state immunity from federal regulation that turns on a judicial appraisal of whether a particular governmental function is ‘integral’ or ‘traditional.’  Any such rule leads to inconsistent results at the same time that it disserves principles of democratic self-governance, and it breeds inconsistency precisely because it is divorced from those principles.”—210

Class Notes

I. Articles of Confederation

A. lack the broad congressional power of the Constitution

II. Gibbons

A. Two main questions raised

1. Scope of federal government’s power

2. Scope of state power to regulate commerce

B. Book notes

1. C.J. Marshall stated that “the clause does not extend to ‘that commerce which is completely internal [and] which does not [affect] other states.’  Later he adds that Congress may lack power only if in addition to these conditions being satisfied, it was ‘not necessary’ to regulate commerce.”—193 

III. E.C. Knight

A. A direct relation to interstate commerce is necessary

IV. Hammer v. Dagenhart

A. Production is not commerce

V. Dual federalism

A. There are exclusive powers belonging to states, and others that belong only to the federal government, and neither can encroach on the other’s powers.

VI. Traditional federalism

A. More general in standing for the proposition that state/federal powers are divided.

VII. NLRB

A. Court first looked at the scope of manufacturing, thus precluding the principle that manufacturing is not included in the Commerce Clause.

B. This decision represents a 180-degree turn and now permits manufacturing to be considered commerce.

C. The decision came out of the Cardozo dissent in Carter Coal.
D. Prior to NLRB, the court was trying to protect big business, but this case changed that.

VIII. Wickard

A. From 1937 until 1995, the court has not overturned a decision based on federal regulation of commerce.

IX. Darby

A. Hammer is overruled

B. Widest range of congressional power yet

C. Congressional motive is deemed irrelevant; so long as the Act is within the power of the Congress, it should not be questioned by the court

D. After Darby, the court came full circle, back to Gibbons because Congress has almost plenary power to regulate commerce.

The Basic Issues: Federalism and Judicial Review
United States v. Lopez-1995

Facts: Gun-Free School Zones Act of 1990.

Rule of Law: “the proper test requires an analysis of whether the regulated activity ‘substantially affects’ interstate commerce.”—158 

“Where economic activity substantially affects interstate commerce, legislation regulating that activity will be sustained.”—158

“Consistent with this structure, we have identified three broad categories of activity that Congress may regulate under its commerce power.  First, Congress may regulate the use of the channels of interstate commerce.”—158

“Second, Congress is empowered to regulate and protect the instrumentalities of interstate commerce, or persons or things in interstate commerce, even though the threat may come only from intrastate activities.”—158

“Finally, Congress’ commerce authority includes the power to regulate those activities having a substantial relation to interstate commerce, i.e., those activities that substantially affect interstate commerce.”—158

Other Powers of Congress: Are They More (Or Less) Plenary than the Commerce Clause?

War Powers
Dellums v. Bush-1990

Facts: Members of Congress sued the Pres. to injunctively prevent him from attacking Iraq without a congressional declaration of war.

Rule of Law: Congressmen may not obtain injunctive relief to prevent the President from taking military action without a congressional declaration of war if no such military action has been taken, and the claim is therefore not yet ripe.
“Justice Powell proposed that ‘a dispute between Congress and the president is not ready for judicial review unless and until each branch has taken action asserting its constitutional authority.”—9

The Allocation of Warmaking Authority

I. Constitution permits Congress to “declare war.”

A. President, however, is the Commander in Chief of the military

B. Original understanding of Presidential role

1. Congress reserved the right to declare war

2. President reserved the right to “repel sudden attacks”

a. Ratner, The Coordinated Warmaking Power – Legislative, Executive, and Judicial Roles

i. “Underlying the constitutional language is a long-range purpose that authorizes the President to protect Americans from external force in an emergency.”—478

ii. “The President may sometimes conclude that offense is the best defense.”

b. Congress, the President, and the Power to Commit Forces to Combat

i. “[The] meaning of war [must] be determined with reference to the purpose of the war-declaring clause: to safeguard the United States against unchecked executive decisions to commit the country to a trial of force.”—479

ii. “There are two possible reasons for requiring such a safeguard from the body most directly representative of popular sentiment.  The first is that such a decision involves risk of great economic and physical sacrifice.  [The] second is that [the] very act of using force [entails] moral and legal consequences sufficiently significant to require an expression of popular approval.”—479

c. Prize cases

i. Court held that the President did not need congressional authority to establish blockades of southern ports during the Civil War because “as a civil war is never publicly proclaimed, [its] actual existence is a fact in our domestic history which the Court is bound to notice and to know.”—479 

d. War Powers Resolution

i. “Congress enacted the War Powers Resolution (1973) in an attempt to define and enlarge the congressional role in the use of military power.  The resolution was enacted in spite of a veto by President Nixon, who invoked grounds of public policy and constitutionality.”—485 

The Treaty and War Powers

Missouri v. Holland-1920

Facts: Migratory Bird Treaty Act of 1918; State of Missouri sued on the grounds that the act violated the 10th Amendment and States’ rights.

Rule of Law: “Acts of Congress are the supreme law of the land only when made in the pursuance of the Constitution, while treaties are declared to be so when made under the authority of the United States.”

“If the treaty is valid there can be no dispute about the validity of the statute under Article I, § 8 as a necessary and proper means to execute the powers of the Government.”—234

“It is not enough to refer to the Tenth Amendment, reserving the power not delegated to the United States, because by Article II, § 2, the power to make treaties is delegated expressly, and by Article VI treaties made under the authority of the United States [are] declared to be the supreme law of the land.”—234

Federalism and Federal Power

I. “The southern Democrats who supported the Bricker Amendment did so out of concern that provisions of the United Nations Charter and associated treaties would make unlawful aspects of the existing system of race discrimination.”

II. Reid v. Covert

A. After a woman in England killed her husband, she was convicted by a military tribunal; the S.Ct. held that a civilian in her position could not be tried by a military court; “The plurality emphasized that all of Congress’s powers, including the power to regulate the armed forces, were limited by the bill of rights, including its requirement of trial by jury.”—236

B. “[There] is nothing [in the supremacy clause] which intimates that treaties and laws enacted pursuant to them do not have to comply with the provisions of the Constitution.  Nor is there anything in the debates which accompanied the drafting and ratification of the Constitution which even suggests such a result.”—236

C. “To the extent that the United States can validly make treaties, the people and the States have delegated their power to the National Government and the Tenth Amendment is no barrier.”—236

III. Woods v. Cloyd W. Miller Co.

A. S.Ct. upheld the constitutionality of the Housing and Rent Act of 1947, which froze rents at their wartime levels.

The Power to Enforce the Reconstruction Amendments

Katzenbach v. Morgan-1966

Facts: Voting Rights Act of 1966 gave Puerto Ricans with 6th grade education the right to vote, in spite of a N.Y. statute requiring English literacy.

Rule of Law: Section 4(e) of the Voting Rights Act of 1965 does not violate the 14th Amendment by permitting Puerto Ricans with a Sixth grade education to vote, in spite of an English literacy requirement set forth in a N.Y. statute.

“[T]he States have no power to grant or withhold the franchise on conditions that are forbidden by the Fourteenth Amendment, or any other provision of the Constitution.  Such exercises of State power are no more immune to the limitations of the Fourteenth Amendment than any other state action.  The Equal Protection Clause itself has been held to forbid some state laws that restrict the right to vote.”—254

Implied Limits on Congress’ Powers

New York v. United States-1992

Facts: Low Level Radioactive Waste Policy Amendments Act of 1985; N.Y. sued to challenge the validity of this Act; which would have “coerced” states in a sense.

Rule of Law: “[W]hile Congress has substantial power under the Constitution to encourage the States to provide for the disposal of the radioactive waste generated within their borders, the Constitution does not confer upon Congress the ability simply to compel the States to do so.”—271

“As an initial matter, Congress may not simply ‘commandeer the legislative process of the States by directly compelling them to enact and enforce a federal regulatory program.”—273

City of Boerne v. Flores-1997

Facts: Whether the RFRA is a proper exercise of Congress’ § 5 power to “enforce” by “appropriate legislation” the constitutional guarantee that no State shall deprive any person of ‘life, liberty, or property, without due process of law” nor deny any person “equal protection of the laws”?-NO

Rule of Law: Congress maintains the power to ‘enforce’ the Constitution, not to determine what constitutes a constitutional violation.  “[The] power to interpret the Constitution in a case or controversy remains in the Judiciary.”—42
Printz v. United States-1997

Facts: Whether “certain interim provisions of the Brady Handgun Violence Prevention Act, commanding state and local law enforcement officers to conduct background checks on prospective handgun purchasers and to perform certain related tasks, violate the constitution?”-YES

Rule of Law: “We held in New York that Congress cannot compel the States to enact or enforce a federal regulatory program.  Today we hold that Congress cannot circumvent that prohibition by conscripting the State’s officers directly.  The Federal Government may neither issue directives requiring the States to address particular problems, nor command the States’ officers, or those of their political subdivisions, to administer or enforce a federal regulatory program.”—58
Judicial Efforts to Protect the Expansion of the Market Against Assertions of Local Power

The Fundamental Framework

The Classical View

I. The vices of protectionism

A. “Protectionism impedes economic development by making it more difficult for goods and capital to move to places where they are more valued.  It also impairs the development of a sense of national unity.  …  But they need not impair national unity if out of state residents understand that the barriers were created to further important local goals unrelated to the suppression of free trade.”—289 

II. A congressional veto of state laws?

A. A proposal was made at the constitutional convention, by Madison, to set up a Council of Revision composed of the President and the Supreme Court to review the vetoes by Congress of state laws that went against the Constitution.  The proposal was rejected.—290 

III. Preemption and judicial authority

A. Article I, Section 8 gives Congress the power to regulate interstate commerce, and also to displace state laws when they conflict with federal laws or the Constitution—290 

IV. Exclusive congressional power?

A. In Gibbons, Marshall found “great force” in Justice Johnson’s concurrence that Congress’ power to regulate interstate commerce was “exclusive,” and that the States did not therefore have power to do so.—290

1. The problem with this argument is that states cannot act even when the federal government has failed to act with regard to an issue dealing with interstate commerce.-290

V. Doctrines to limit the “Exclusive Power” argument

A. Purpose

1. Willson v. Black Bird Creek Marsh Co.—a Delaware statute did not violate the Commerce Clause where it authorized a company to build a dam on a stream to deepen it, thereby permitting interstate commerce.

2. “The value of the property on [the] banks [of the creek] must be enhanced [by the dam], and the health of the inhabitants probably improved.”291 

3. The PURPOSE of the statute was positive, and therefore acceptable.

B. Direct/indirect

1. Disanto v. Pennsylvania—Licensing Statute was struck down where it was designed to protect immigrants from exploitation by ticket agents.

2. “Congress has complete and paramount authority to regulate foreign commerce and [to] protect the public against [frauds]”, and a “statute which by its necessary operation directly interferes with or burdens foreign commerce is a prohibited regulation and invalid, regardless of the purpose with which it was passed.”—291  

C. Inherently local/national

1. Cooley v. Board of Port Wardens—Court upheld a statute requiring ships entering or leaving the port of Philadelphia to use a local pilot.

2. “Whatever subjects of this power are in their nature national, or admit only of one uniform system [may] justly be said to be of such a nature as to require exclusive legislation by Congress.  That this cannot be affirmed of laws for the regulation of [pilotage] is clear.”—292 

3. “Cooley required that the Court determine whether a ‘subject’ is of ‘a nature’ requiring uniform national regulation or diverse local regulation. 

VI. Exclusive Power and the slavery issue

A. “The issue of slavery affected these discussions directly and indirectly.  The passenger cases held that people could be objects of commerce.  That raised questions about Congress’ power to regulate the interstate trade in slaves.  If Congress’ power were exclusive, not only could it regulate the trade, but also the states could not.  Southern interests were opposed to treating people as objects of commerce because that would affirm national power.  But once they were so treated, the same interests opposed the ‘exclusive power’ position because it would bar southern states from regulating the interstate slave trade, which the slave exporting states of the upper South and the slave importing states of the lower South both wanted to regulate.”—293 

VII. The demise of the classical framework

A. “as Disanto suggests, for a while it did not trouble a majority of the Court that the ‘exclusive power’ position led to a regime in which economic activity was unregulated: the states could not act because they lacked power, and Congress did not act because it had other things to do that it regarded as more pressing.” … “Eventually the court abandoned the classical framework.”—293 

The Modern View

I. General theories

A. “The modern law of the commerce clause, in its negative or dormant aspect considered in this chapter, rests on three theories, which sometimes conflict in particular cases.”—293 

1. Purely political theory

a. “Some statutes are incompatible with the ideal of a unified nation.” …  “If the statute says expressly that local interests will be treated differently from out of state interests, it signals clearly the state’s indifference to its national obligations.”—293 

2. Purely economic theory

a. “By excluding some commerce from a state, these statutes may lead to a lower level of economic performance than would be possible in the absence of the statutes.”—293

3. Mixed political and economic theory

a. “Protectionist legislation, and some other laws, result from the operation of a political process that can be understood as ‘distorted.’”—294 

B. The relevance of preemption and consent

1. Exxon Corp v. Governor of Maryland—Court rejected a challenge to a Maryland statute that prohibited gasoline producers and refiners from operating gas stations within the state.  If the court held differently, “The major producers might seek congressional action to preempt Maryland’s law.  Once Congress acts, its statutes prevail over conflicting state laws by reason of the supremacy clause.—294 

2. Early formulations of congressional power to consent or preempt

a. Leisy v. Hardin

i. Michigan passed a statute prohibiting sale of beer; Leisys brewed beer in Illinois and shipped it to Michigan, and when their beer was confiscated, they argued that “although Iowa had the power to regulate liquor consumption, the original package doctrine barred it from regulating the sale of beer in its original kegs.”—294 

ii. “[The] power to pass laws in respect to internal commerce [belongs] to the class of powers pertaining to the locality [and] to the [welfare] of society, originally necessarily belonging to, and upon the adoption of the Constitution reserved by, the States, except so far as falling within the scope of a power confided to the general government.”—295 

iii. “Chief Justice Fuller concluded that Iowa’s prohibition statute ‘[inhibited], directly or indirectly, the receipt of an imported commodity’ and was therefore unconstitutional.”—295 

3. Congressional silence and inertia

a. “Congress may exercise its plenary power to regulate commerce by transferring regulatory authority to states, just as it could by transferring regulatory authority to an administrative agency.”—296 

b. “Should Congress create an administrative agency to review state regulations? Note (1) that such an agency might be seen as a modern version of Madison’s Council of Revision; (2) that it would plainly be a body exercising the power Congress has to regulate commerce; (3) that an agency is an attractive substitute for direct congressional action because it is relatively easier to bring a problem to its attention than to Congress’s; and (4) that the courts could be seen as the proposed agency.”—297 

4. Allocating the burden of inertia

a. “Under the modern view, the fundamental issue in this area is who should bear the burden of overcoming congressional inertia.”—297

b. Substantive preference for free trade

i. In H.P. Hood & Sons v. DuMond, Justice Jackson said that “every consumer may look to the free competition from every producing area in the Nation to protect him from exploitation by any.  Such was the vision of the Founders; such has been the doctrine of this Court which has given it reality.”—297 

c. Dowling, in Interstate Commerce and State Power, said that “[In] the absence of affirmative consent a Congressional negative will be presumed in the courts against state action which in its effect upon interstate commerce constitutes an unreasonable interference with national interests, the presumption being rebuttable at the pleasure of Congress.”—298 

Protection Against Discrimination

I. Wyoming v. Oklahoma

A. The Court struck down an Oklahoma statute that required coal-fired electric utilities to use at least 10% Oklahoma mined coal; This “preference for coal from domestic sources cannot be characterized as anything other than protectionist.”—299 

General Considerations

I. Politics of Regulation

A. “State (and federal) regulations of economic activities impose costs and provide benefits.  Costs and benefits can be spread among various segments of the population in a number of ways.”—299 

II. Cost benefit analysis generally

A. “The distribution of costs and benefits across different groups means that the mere adoption of a regulation need not establish that its benefits to the entire society exceed its costs.”—300 

City of Philadelphia v. New Jersey-1978

Facts: Whether a statute prohibiting the importation of waste originating or collected outside of New Jersey violates the Commerce Clause?-YES

Whether the statute is a protectionist measure, or can be construed as directed to legitimate local concerns, with only incidental effects on interstate commerce?-YES

Rule of Law: A “State is without power to prevent privately owned articles of trade from being shipped and sold in interstate commerce on the ground that they are required to satisfy local demands or because they are needed by the people of the State.”—305—Foster-Fountain Packaging Co. v. Haydel.  

“All objects of interstate trade merit Commerce Clause protection; none is excluded by definition at the outset.  Hence, we reject the state court’s suggestion that the banning of ‘valueless’ out-of-state wastes by the statute implicates no constitutional protection.”

“[W]hatever New Jersey’s ultimate purpose, it may not be accomplished by discriminating against articles of commerce from outside the State unless there is some reason, apart from their origin, to treat them differently.  Both on its face and in its plain effect, the statute violates this principle of nondiscrimination.”—304
Facial/Intentional Discrimination

I. Winners and Losers

A. City of Philadelphia
1. (a) Costs: “The statute reduces the supply of landfill available to out-of-state waste producers and may therefore increase the price they must pay for disposal.  It reduces the demand for New Jersey landfills and may therefore decrease the profits of in-state landfill operators.  (b) Benefits: The statute benefits in-state waste producers by reducing demand and decreasing prices and by improving their environment; it benefits out of state landfill operators by increasing demand and raising profits.”—315 

II. Permissible discrimination

A. Maine v. Taylor—Court upheld the constitutionality of a Maine statute that prohibited the importation of live bait fish from out of state, even though it “affirmatively discriminated against interstate transactions and therefore could be upheld only if it survived ‘the strictest scrutiny.’  The burden was on the state to show that the state served a legitimate local purpose, and that the purpose could not be served as well by an available nondiscriminatory means.”—316   The Court held that both branches of this test had been satisfied.

III. Reasonable alternatives and the relevance of harms to in state producers

A. Dean Milk Co. v. Madison—Court invalidated an ordinance adopted by the Madison City Council that prohibited the sale of milk in the city unless it had been bottled at an approved plant within five miles of the city; “the ‘practical effect’ was to prevent the sale in Madison of wholesome milk produced in Illinois and in parts of Wisconsin.”  “In thus erecting an economic barrier protecting a major local industry against competition from without the State, Madison plainly discriminates against interstate commerce.”—317
B. “This it cannot do, even in the exercise of its unquestioned power to protect the health and safety of its people, if reasonable nondiscriminatory alternatives, adequate to serve legitimate local interests, are available.”  “The Court concluded that two alternatives existed.  (1) Madison could sent its inspectors to Illinois and charge the reasonable costs of inspection to the importing producers, or it could rely on inspections by federal authorities complying with the regulatory standards in the Madison ordinance, which itself adopted the provisions of a model ordinance recommended by a federal agency.”—317  “To permit Madison to adopt a regulation not essential for the protection of local health interests and placing a discriminatory burden on interstate commerce would invite a multiplication of preferential trade areas destructive of the very purpose of the commerce clause.”—317 

C. Fort Gratiot Sanitary Landfill Inc. v. Michigan Department of Natural Resources—Court invalidated a Michigan statute that barred private solid waste disposal facilities from accepting solid waste generated outside the county in which they are located unless the county made an exception through its comprehensive plan for solid waste disposal.

IV. Relevance of retaliation

A. Sporhase v. Nebraska—Nebraska statute was struck down where it prohibited withdrawal of ground water from any well within Nebraska for use in another state that fails to grant reciprocal rights to withdraw and transport groundwater to Nebraska; “After holding that ground water was an article of commerce, the Court considered Nebraska’s ‘legitimate and highly important’ interest in conserving ground water, a scarce and valuable resource in the region.”  Water conservation was important for health as well as economic reasons.  The court upheld portions of Nebraska’s statutes restricting exportation of ground water unless exportation was ‘reasonable [and] not contrary to [conservation]’ in part because Nebraska heavily regulated transfer of ground water from one part of Nebraska to another.”—318   “It found the reciprocity requirement ‘not narrowly tailored’ to serve conservation goals.  Citing A&P Tea Co. v. Cottrell, … it noted that the reciprocity requirement could not be justified ‘as a response to another State’s unreasonable burden on commerce.’”—318 

V. Relevance of conflict

A. Bibb v. Navajo Freight Lines—Justice Douglass invalidated an Illinois law that required trucks to use a curved mudguard, in part, “because of the impossibility of using a single truck whose mudflaps complied with both Illinois and Arkansas law.”—318—Arkansas prohibited the curved mudflaps.

B. “The case was ‘one of those cases – few in number – where local safety measures that are nondiscriminatory place an unconstitutional burden on interstate commerce.”—319 

The Privileges and Immunities Clause of Article IV

United Building & Construction Trades Council v. Camden-1984

Facts: Whether the P and Immunities Clause applies to municipal ordinances? Yes

Whether the Clause only applies to laws that discriminate on the basis of state citizenship?  No

Whether the out of state residents’ interest in employment on the public works projects are sufficiently fundamental to the promotion of interstate commerce to fall under the Clause?  Yes

Whether a “substantial reason” exists for discrimination against non-residents?  No

Rule of Law: “The fact that the ordinance in question is a municipal, rather than a state, law does not somehow place it outside the scope of the Privileges and Immunities Clause.”—332

The ordinance in question would discriminate against state citizenship by its nature of restricting employment to Camden residents only, since this implies N.J. citizenship.

“The opportunity to seek employment with such private employers is ‘sufficiently basic to the livelihood of the Nation,’ as to fall within the purview of the Privileges and Immunities Clause even though the contractors and subcontractors are themselves engaged in projects funded in whole or in part by the city.”—334   

There is not enough evidence to determine the fourth issue, since there has been no trial, no findings of fact, etc.
Gerrymandering

Hunt v. Washington State Apple Advertising Commission-1977

Facts: Whether a N.C. statute that requires apples entering the state to use the government grading system, where Washington uses a different and superior system, is a violation of the Commerce Clause?  Yes

Rule of Law: “When discrimination against commerce of the type we have found is demonstrated, the burden falls on the State to justify it both in terms of the local benefits flowing from the statute and the unavailability of nondiscriminatory alternatives adequate to preserve the local interests at stake.”—353

I. Inferring intent

A. Minnesota v. Clover Leaf Creamery Co.

1. Minnesota prohibited the sale of milk in plastic disposable containers, but allowed its sale in paper nonreturnable cartons.

2. “Minnesota’s statute does not effect ‘simple protectionism,’ but ‘regulates evenhandedly’ by prohibiting all milk retailers from selling their products in plastic, nonreturnable milk containers, without regard to whether the milk, the containers, or the sellers are from outside the State. This statute is therefore unlike statutes discriminating against interstate commerce, which we have consistently struck down.”—355 

B. South Carolina Highway Dept. v. Barnwell Bros.

1. Court upheld the constitutionality of a S.C. statute that prohibited the use on state highways of trucks that were over 90 inches wide or over 20,000 pounds in gross weight.  Approx. 85-90% of the nations trucks exceeded these limits.

2. “’[F]ew subjects of state regulation are so peculiarly of local concern as is the use of state highways.’  Sometimes such regulations burdened interstate commerce, but ‘so long as the state action does not discriminate, the burden is one which the Constitution permits because it is an inseparable incident of the exercise of a legislative authority, which, under the Constitution, has been left to the states.”—356 

Class Notes

VIII. Katzenbach v. McClurg  

A. Court held that any “establishment with a close tie to interstate commerce” cannot discriminate under the Civil Rights Act of 1964.

B. Civil Rights Act of 1964 was founded on the Commerce Clause; under § 5 of the 14th Amendment, Congress can affect private acts.

IX. Garcia

B. Main difference between this case and previous cases is that it deals with government functions (as was also the case in National League of Cities).

1. Nat. L. of C.—Brennan’s dissent mentioned that the Constitution does not explicitly mention federalism, but Rehnquist said that these conceptions are implicit in the Constitution.

C. The court in Garcia said that the NLofC test is not valid because it does not allow for societal changes (living Constitution analysis).

D. Powell, in the dissent, argues from the original intent perspective.

E. Court said that states retain some rights, but does not specifically enumerate them, but says that whatever powers are not reserved for the federal government belong to the states (10th Amendment). 

F. “Federalism is not clearly defined, but must be determined in a political, rather than legal process.”

G. In order for states to protect themselves from losing their powers, they must work within the political process and participate.

X. Lopez

A. Majority does not go back to the New Deal Era, but Thomas (concurring), takes the position that the Court should reject the ‘effects test,’ and he would reverse most of the post 1937 decisions.

XI. New York

D. Congress imposed a requirement that the States would have to regulate federal legislation.

E. White, in the dissent, speaks of cooperative federalism, where the Fed. Government acts as a mediator between States’ compromise.

F. Today, there must be some affect on interstate commerce, and the effect must be shown through some evidence. 

XII. Morgan

B. § 5 of the 14th Amendment enlarges Congress’ power. 

XIII. War powers

B. It is argued that the Constitution provides for both (1) the declaration of war (Congress), and (2) the execution of war (Pres.)  Also, the Constitution does not give Congress the exclusive power to declare war.

XIV. Missouri v. Holland

A. Court will defer to Congress whenever there is a ‘national interest.’

XV. Three kinds of powers delegated to the States or Federal government

A. Exclusive powers (Fed. Govt. reserves power to coin, make treaties, declare war)

B. Concurrent powers (power to tax)

C. Hybrid powers (neither exclusive nor concurrent, e.g. commerce power)

XVI. Cooley

A. Focus is on the nature of the activity (local or national) to determine if it can be regulated by the states.

XVII. Dormant commerce clause—There is something in the commerce clause that stands for the advancement of the market/economy that is not hindered by State action—if Congress has not spoken to a particular issue, the courts will interpret the commerce clause.

XVIII. Protectionism

A. Protecting the interests of your own states to the detriment of out of state residents.

XIX. City of Philadelphia

A. Per se rule invalidating discriminatory statutes.

B. If the statute discriminated against both state and out of state residents it would have been okay, but it discriminated solely against out of state residents.

C. Three part analysis

1. Does the statute discriminate?
2. Does it serve a legitimate local purpose?

3. Can the same end be achieved through nondiscriminatory means?
Preemption

Pacific Gas & Electric v. State Energy Resources Conservation Commission-1983

Facts: Whether provisions of the 1976 amendments to the California Warren-Alquist Act, which prohibit the further construction of nuclear power plants until a new means of storing and disposing nuclear waste is found, are preempted by the Atomic Energy Act of 1954?—NO

Rule of Law: “It is well-established that within Constitutional limits Congress may preempt state authority by so stating in express terms.”—350

“Congress’ intent to supersede state law altogether may be found from a ‘scheme of federal regulation so pervasive as to make reasonable the inference that Congress left no room to supplement it, ‘because the act of Congress may touch a field in which the federal interest is so dominant that the federal system will be assumed to preclude enforcement of state laws on the same subject.”—350 

“Even where Congress has not entirely displaced state regulation in a specific area, state law is preempted to the extent that it actually conflicts with federal law.  Such a conflict arises when ‘compliance with both federal and state regulations is a physical impossibility.”—350

II. PG & E

C. 3 ways for Congress to preempt state regulation 

1. Express

a. “A federal statute may state that it preempts state law, but the extent of the ‘express’ preemption may be questioned to determine whether the state law at issue falls within the category of laws that are preempted.”—354 

2. Enacting a regulation with which the state regulation conflicts

a. “Conflicts may occur when it is impossible to comply with both state and federal law, or when the state law ‘stands as an obstacle to the accomplishment of the full purposes and objectives of Congress.”—354 

3. Enacting a system of regulations so comprehensive as to displace all state regulations even if they do not specifically conflict with any federal ones (by ‘occupying the field.’)

a. “Traditionally the Court has required a strong showing that Congress intended to preempt by occupying the field.”—354

b. “Note the consequences of finding this sort of preemption: There is no federal regulation with which the state law conflicts (otherwise preemption by conflict would occur); finding preemption therefore means that the matter is left unregulated by both federal and state law.”—354 

D. These “ways” are put to a 2 part analysis

1. “What subjects did Congress expressly preempt, or what is the field that Congress has occupied?”

2. “Is the state regulation in question one that falls within the domain that Congress expressly preempted or occupied?” 

E. Unifying themes

5. There may be various “unifying themes” that influence the adjudication of preemption decisions:

a. “The Court’s view on the relative wisdom of the state and federal laws may influence its decision.”—355

b. “Individual justices’ general attitudes about federalism may influence their decisions.”—355

c. “Preemption may be used to avoid other constitutional issues.”—355

d. “Preemption decisions may be influenced by the same considerations that enter into dormant commerce clause decisions.”—355  

The Distribution of National Powers

II. Federalist No. 47--Madison

B. “One of the principal objections inculcated by the more respectable adversaries to the Constitution is its supposed violation of the political maxim that the legislative, executive, and judiciary departments ought to be separate and distinct.”—385—Montesquieu spoke on this subject in particular.

C. Montesquieu stated: “’When the legislative and executive powers are united in the same person or body,’ says he, ‘there can be no liberty, because apprehensions may arise lest the same monarch or senate should enact tyrannical laws to execute them in a tyrannical manner.’  Again: ‘were the power of judging joined with the legislative, the life and liberty of the subject would be exposed to arbitrary control, for the judge would then be the legislator.  Were it joined to the executive power, the judge might behave with all the violence of an oppressor.”—386

D. “If we look into the constitutions of the several States we find that, notwithstanding the emphatical and, in some instances, the unqualified terms in which this axiom has been laid down, there is not a single instance in which the several departments of power have been kept absolutely separate and distinct.”—386

E. “[The] charge brought against the proposed Constitution of violating the sacred maxim of free government is warranted neither by the real meaning annexed to that maxim by its author, nor by the sense in which it has hitherto been understood in America.”—386  

III. Federalist No. 48—Madison

A. “It is agreed on all sides that the powers properly belonging to one of the departments ought not to be directly and completely administered by either of the other departments. … the next and most difficult task is to provide some practical security for each, against the invasion of the others.  What this security ought to be is the great problem to be solved.”—386

B. “in a representative republic where the executive magistracy is carefully limited, both in the extent and the duration of its power; and where the legislative power is exercised by an assembly, which is inspired by a supposed influence over the people with an intrepid confidence in its own strength; which is sufficiently numerous to feel all the passions which actuate a multitude, yet not so numerous as to be incapable of pursuing the objects of its passions by means which reason prescribes; it is against the enterprising ambition of this department that the people ought to indulge all their jealousy and exhaust all their precautions.”—387

C. “the legislative department alone has access to the pockets of the people, and has in some constitutions full discretion, and in all a prevailing influence, over the pecuniary rewards of those who fill the other departments, a dependence is thus created in the latter, which gives still greater facility to encroachments of the former.”—387 

IV. The theory of separation and checks and balances

A. In general

1. “The principle of separation suggests three autonomous entities, working independently.  The principle of checks and balances suggests overlapping functions in which each branch is able to intrude on and thereby to check the power of the others.”—387 

2. “The Constitution does not separate rigidly the powers of the three branches.”—388 

B. The purposes of separation and checks

1. Efficiency—“the distribution of powers in the Constitution was intended to promote efficiency by ensuring a sensible division of labor with an energetic executive.”—388

2. Preventing tyranny—“The accumulation of all powers, legislative, executive, and judiciary, in the same hands, whether of one, a few, or many, and whether hereditary, self-appointed, or elective, may justly be pronounced the very definition of tyranny.”—388

3. The rule of law—“The separation of powers ensures that the power to make the law is not in the hands of those who execute it.  Lawmakers cannot enact oppressive laws knowing that they will be exempt from their operation.”—388

C. Rulers vs. Ruled

1. “One of the principal concerns of the framers involved the need to ensure that government officials would act not in their own interests, but in the interest of the public.  If power were concentrated in one branch, there would be an increased risk that that branch would act to increase its own power – the power of government – at the expense of the governed.”—389 

D. Limited government

1. “Under that distribution, no law can be brought to bear against the citizenry without a broad consensus.  The executive and the judiciary must concur with the legislature in order for a law to be enforced.  In this respect, there is an intimate connection between the separation of powers and the protection of private ordering.”—389

E. The problem of factions

1. “A faction may be able to acquire power over one of the branches, but it was unlikely that it could do so over all three.  In this respect, a goal of the separation of powers was to protect minorities against tyranny.”—390 

V. The constitutional distribution of powers: contemporary criticism

A. “The concern is that in light of the existence of powerful checks, it is difficult for the federal government to accomplish anything.  Instead, it is reduced to a series of stalemates.”—390 

B. “A different attack is that power is now concentrated in the executive branch and that it is thus necessary to restore Congress to its original status of preeminence.”—390 

A Case Study: Presidential Seizure 

Youngstown Sheet & Tube Co. v. Sawyer-1952

Facts: Whether the President, without express congressional approval, may issue an executive order to seize control of the majority of the country’s steel mills in order to keep them running during a war?--NO

Rule of Law: “The Founders of this Nation entrusted the lawmaking power to the Congress alone in both good and bad times.”—395

Dames & Moore v. Regan-1981

Facts: Whether the President is authorized, through the issuance of an executive order, to suspend pending claims in an international tribunal even without congressional authorization?--YES
Rule of Law: “[W]here, as here, the settlement of claims has been determined to be a necessary incident to the resolution of a major foreign policy dispute between our country and another, and where, as here, we can conclude that Congress acquiesced in the President’s action, we are not prepared to say that the President lacks the power to settle such claims.”—411

Class Notes

I. Negative commerce clause

A. Restricts what states can do in terms of regulating interstate commerce

II. United Building

A. In-state residents are not protected by the Privileges and Immunities Clause

B. There is a difference between a fundamental right under the Privileges and Immunities clause as opposed to a fundamental right under the 14th Amendment

III. Market Participant doctrine

A. As a market participant, states have the same leeway accorded any private employer (dormant commerce clause will not apply as it normally would if the state were not acting as a market participant)

IV. PG&E

A. Courts will not readily infer preemption.  This is not something the court wants to do unless it has to

V. Distribution of national powers

A. Constitution is an example of checks and balances as opposed to strict separation of powers

B. The Framers did not account for the two-party system in this country

VI. Foreign policy

A. In recent years, the President’s powers with regard to foreign policy have steadily increased

C. Today, the President initiates most of the foreign policy legislation

D. Less than 4% of Presidential vetoes have been overturned by the legislature

VII. Youngstown

A. Primary challenge in this case is Due Process under the 5th Amendment

B. The Constitution only permits Congress to seize personal property

Domestic Affairs

I. Executive authority

A. Article II, Section 1 of the Constitution vests “the executive power” in the President

B. Article II, Section 3 provides that the President “shall take care that the laws be faithfully executed.”

United States v. Nixon-1974

Facts: Whether the Executive Branch, in holding absolute discretion over whether to prosecute a case, may explicitly determine what evidence is admissible in a criminal case?—NO 

Whether the President maintains an absolute privilege with regard to his conversations with aides and advisors such that he is not bound to release recordings of those conversations?—NO 
Whether, even if the President does not hold an absolute privilege of confidentiality, his privilege nevertheless overrides the subpoena duces tecum?—NO 

Rule of Law: The Attorney General regulation appointing the Special Prosecutor to contest the executive privilege in the process of seeking evidence “remains in force [and] the Executive Branch is bound by it, and indeed the United States as the sovereign composed of the three branches is bound to respect and enforce it.”—413  

“[N]either the doctrine of separation of powers, nor the need for confidentiality of high-level communications, without more, can sustain an absolute, unqualified Presidential privilege of immunity from judicial process under all circumstances.”—414 

“The President’s broad interest in confidentiality of communications will not be vitiated by disclosure of a limited number of conversations preliminarily shown to have some bearing on the pending criminal cases.”—416

Jones v. Clinton-1997

Facts: Whether a civil suit brought against a sitting President may be delayed until after his term because public officials have immunity from suit “in all but the most exceptional cases”?—NO 

Whether a civil suit brought against a sitting President may be delayed until after his term because the suit will violate the doctrine of separation of powers by permitting judicial interference with the Executive Branch?—NO 

Whether a civil suit brought against a sitting President may be delayed until after his term due to the “burdens” placed on the President’s ability to perform his official duties?—NO 

Rule of Law: “[W]e have never suggested that the President or any other official, has an immunity that extends beyond the scope of any action taken in an official capacity.”—82

“The doctrine of separation of powers is concerned with the allocation of official power among the three co-equal branches of our Government.”—83

“The fact that a federal court’s exercise of its traditional Article III jurisdiction may significantly burden the time and attention of the Chief Executive is not sufficient to establish a violation of the Constitution.”—84

This conclusion is based on the fact that “we have long held that when the President takes official action, the Court has the authority to determine whether he has acted within the law;” and “it is also settled that the President is subject to judicial process in appropriate circumstances.”—84

I. Mississippi v. Johnson

A. “Court refused to hear a suit attempting to enjoin the President’s enforcement of the reconstruction laws.”-418 

B. The Court concluded that “courts did not have power to issue an injunction against the President.  The Court referred in particular to the difficulties of enforcement and to the alternative route of impeachment.”—418 

II. Nixon v. Fitzgerald

A. Fitzgerald sued the Pres. because he claims he was fired for exercising his right to free speech

B. Court said “The President occupies a unique position in the constitutional scheme.  [Because] of the singular importance of the President’s duties, diversion of his energies by concern with private lawsuits would raise unique risks to the effective functioning of government.”—418 

C. Justice White, in a dissenting opinion, said that “’the question that must be answered is who should bear the cost of the resulting injury – the wrongdoer or the victim.’  In his view, ’The President should have the same remedial obligations toward those whom he injures as any other federal officer.’  The result of such a rule ‘should be to deter unconstitutional, or otherwise illegal, behavior.’”—419 

III. Jones v. Clinton

A. Court held that although Pres. did not have immunity from suit arising out of a claim of sexual harassment before he was elected, trial should be delayed until after the conclusion of his term—419 

B. “courts have sometimes held that executive branch decisions about when and how to enforce the law are unreviewable, occasionally referring to the ‘take Care’ clause for support.”—419

C. “although the President lost the Nixon case, the presidency may have won a great victory.  For the first time, the decision established the existence of executive privilege.”—420

IV. U.S. v. American Telephone & Telegraph

A. Congress tried to obtain information from the D concerning wiretaps ordered by the executive branch; executive claimed that national security barred the subpoena, but the court held that “The Constitution confers upon Congress powers equally inseparable from the national security.”—420 

V. Senate Select Committee on Presidential Campaign Activities v. Nixon

A. Senate sought access to tapes in connection with the Watergate investigation; “court held that the committee’s need to know was insufficient to outweigh the [Presidential] privilege.”—420 

VI. Dellums v. Powell

A. Court held that “the presidential privilege was outweighed in a civil action brought by people who alleged that they had been unconstitutionally arrested during a demonstration on Capitol Hill.”—420 

VII. Nixon v. Administrator of General Services

A. Presidential Recordings and Material Preservation Act, enacted after Nixon resigned, directed the Administrator of General Services to take custody of the President’s papers and tape recordings to be archived; the Court held that “An absolute barrier to all outside disclosure is not practically or constitutionally necessary.”—422 

VIII. In Nixon and Youngstown, the administrations of Nixon and Truman were very weak, and the Presidential privilege was not upheld, but in Dames, where Reagan’s administration was strong, the Court “had little trouble upholding the assertion of executive authority.”—423 

Impeachment

I. Andrew Johnson and Clinton are the only two Presidents ever to have been impeached

A. No President has ever been convicted, though the Senate has convicted a few federal judges—423  

The Nondelegation Doctrine and “Quasi-Constitutional” Statutes

I. Introduction

A. “In every industrialized nation, administrative agencies, which are generally part of the executive branch, have been granted considerable lawmaking power.”—425 

B. Congress delegates broad discretionary power for several reasons

1. “Congress may know that there is a general problem, but may be unaware of how to solve it.”

2. “The area may be one that changes rapidly.”

3. “There are severe political costs to precise solutions of problems.”

II. Nondelegation doctrine

A. Ensures that “the fundamental policy choices would be made by the legislature and not by officials within the executive branch, … tended to work against arbitrariness or caprice on the part of administrators because it cabined their discretion in the enforcement process.”—426 

B. National Industrial Recovery Act of 1933 (NIRA)—“attempted to permit representatives of labor and management in each industry to meet and to design codes of ‘fair competition.’  The goal was to help stabilize wages and prices in order to stop the precipitous decline of both, thus restoring the confidence of industry and stabilizing the economy.”—427 

1. Panama Refining Co v. Ryan

a. Court invalidated a provision of the NIRA that authorized the Pres. to prohibit transportation in interstate commerce of oil produced in violation of state-imposed production quotas; the Court’s reasoning was that the statute did not provide enough control, and permitted the Pres. to prohibit transportation of ‘hot oil’ “whenever he chose.”—427 

2. Schechter Poultry Corp. v. United States

a. Involved the “live poultry code” and contained maximum hour and minimum wage provisions and prohibited certain practices to be “unfair methods of competition.”  Court invalidated the statute because it delegated authority to industry, and such “a delegation of legislative power is unknown to our law and is utterly inconsistent with the constitutional prerogatives and duties of Congress….”—428 

III. Demise of the nondelegation doctrine

A. Panama and Schechter are the only two cases decided on nondelegation grounds

B. Amalgamated Meat Cutters v. Connally

1. Court upheld a statute authorizing the Pres. to impose wage and price controls on the ground that implicit standards of “broad fairness and avoidance of gross inequity” were sufficient.—428 

C. Touby v. United States

1. Court rejected a nondelegation doctrine challenge to certain aspects of the Controlled Substances Act; Act authorized the Attorney General to criminalize the manufacture, possession, or distribution of certain drugs that had a “history and current pattern of abuse” and a risk to the public health.—428 

D. Industrial Union v. American Petroleum Institute

1. Justice Rehnquist attempted to use the nondelegation doctrine to no avail where the Secretary of Labor was granted the power, through the Occupational Safety and Health Act, to set various safety and health standards; the Court held that “the ‘reasonably necessary or appropriate’ language required the Secretary to show a ‘significant risk’ before undertaking to regulate.”—429 

IV. Structural statutes

A. “Congress has sporadically attempted to reassert its authority by enacting structural or ‘quasi-constitutional’ statutes.  Although consisting of ordinary legislation, these measures attempt to structure future legislative and executive decisions in much the way that a constitution would.”—431 

INS v. Chadha-1983

Facts: Whether an act of one House of Congress under a statute violates the Article I requirement that legislation be submitted for approval in both Houses and by the President?—YES—East Indian from Kenya was target of a House resolution for deportation although he had already been accepted by the Attorney General as a permanent resident.

Rule of Law: “[Whether] actions taken by either House are, in fact, an exercise of legislative power depends not on their form but upon ‘whether they contain matter which is properly regarded as legislative in its character and effect.’”—433

“A one-House veto is clearly legislative in both character and effect and is not so checked; the need for the check is provided by Art. I, §§ 1, 7 is therefore clear.  Congress’ authority to delegate portions of its power to administrative agencies provides no support for the argument that Congress can constitutionally control administration of the laws by way of a congressional veto.”—434
I. The legislative veto

A. The legislative veto is one way that Congress has sought to control administrative agencies

B. Appropriations rider—“attachment to an authorization of expenditure of federal funds that prohibits the agency from engaging in certain courses of conduct.”—440 

C. Congress may increase or decrease federal funding

D. Repeal of agency authority or rewriting the statute are two other ways that Congress can limit an agency’s authority to act.—440 

E. Textualism?

1. “Chadha might be understood as an effort to reassert an understanding of the text of the Constitution as more or less self-contained, with clear answers to at least some problems.”—441 

2. “The decision might fit within the category of ‘interprevist’ or ‘originalist’ approaches to the Constitution.”—441 

II. Myers v. United States

A. Involved a statute that provided that postmasters “shall be appointed and may be removed by the President and with the advice and consent of the Senate.”—442

B. Court held that Pres. Wilson’s removal of Myers (postmaster in Oregon) was lawful because the attempted limitation on the President’s power of removal was unconstitutional under Article II: “The act of removal is itself executive in nature and must therefore be performed by the President; under the ’Take Care’ clause, it is the President, not his subordinates, who must take care that the laws be faithfully executed; and article II vests executive power in the President, not subordinate officials.”—442 

III. Humphrey’s Executor v. United States

A. Involved a statute providing that members of the FTC could be “removed by the President for inefficiency, neglect of duty, or malfeasance in office.”—443 

B. Pres. Roosevelt claimed that any subordinate official served only at the pleasure of the President.  “A unanimous Court disagreed, distinguishing and confining the reach of Myers.”—443 

IV. Buckley v. Valeo

A. Federal Election Campaign Act created an 8 member Federal Election Commission to oversee federal elections; two members were appointed by the President pro tempore of the Senate, two by the President, and two by the Speaker of the House; “Court held that vesting a commission whose members were appointed in this manner with some of these functions violated the appointments clause of article II of the Constitution.”—444 

V. Continuing debate

A. Humphrey’s Executor creates a ‘headless fourth branch’ of government subject to the control of none of the three constitutionally recognized branches.  There is no constitutional basis for administrative agencies exercising power without presidential supervision.”—445 

Bowsher v. Synar-1986

Facts: Whether “the assignment by Congress to the Comptroller General of the United States of certain functions under the Balanced Budget and Emergency Deficit Control Act of 1985 … violates the doctrine of separation of powers”?—YES 
Whether Congress can reserve for itself the power of removal of an officer charged with the execution of the laws except by impeachment?—NO 
Rule of Law: “To permit an officer controlled by Congress to execute the laws would be, in essence, to permit a congressional veto. … This kind of congressional control over the execution of the laws, Chadha makes clear, is constitutionally impermissible.”—447   

“[As] Chadha makes clear, once Congress makes its choice in enacting legislation, its participation ends.  Congress can thereafter control the execution of its enactment only indirectly – by passing new legislation.”—448

Clinton v. City of New York-1998

Facts: Whether the President may unilaterally “cancel” various provisions of statutes pursuant to another statute that was passed in both Houses and signed by the President?no 

Whether the President may unilaterally “cancel” various provisions of statutes pursuant to the traditional power to “decline to spend appropriated funds”?—NO 

Rule of Law: “Congress cannot alter the procedures set out in Article I, § 7, without amending the Constitution.”—93

Class Notes

VIII. Prerogative powers

A. Though the Constitution does not give express authority to the President, he has inherent power to act in emergencies through the Commander in Chief, Executive Powers clause, etc.

IX. Dames & Moore

A. Congress’ acquiescence meant that Congress did approve of the President’s actions; this is opposed to Youngstown, where the Court construed Congress’ acquiescence as denoting disapproval.

X. U.S. v. Curtiss Wright

A. Court took a broad perspective in permitting Congress’ delegation of power to the President with regard to foreign relations.

XI. U.S. v. Nixon

A. Court did allow for an executive privilege, but only with regard to serious claims of a breach of military, national security, diplomatic secrets.

XII. Nixon v. Fitzgerald

A. President is immune from suit only insofar as the actions are civil and took place in the scope of his official duties.

XIII. Clinton v. Jones

A. Accepts the Nixon holding but applies it in a different way.

XIV. Chadha

A. Powell, in the concurring opinion, argues that Congress encroached upon the Judicial authority since the veto was directed toward specific persons, as opposed to generally pertaining to large classes of people, like traditional legislation.

Domestic Affairs Continued

Morrison v. Olson-1988

Facts: Whether the independent counsel appointed by the Special Division is an “inferior officer,” and therefore need not be appointed by the Executive Branch?—YES 

Whether the powers vested in the Special Division conflict with the Article III delegation of Judicial power in the Constitution?—NO 

Whether the provision “restricting the Attorney General’s power to remove the independent counsel to only those instances in which he can show ‘good cause,’ taken by itself, impermissibly interferes with the President’s exercise of his constitutionally appointed functions”?—NO 

Whether the Act violates the Constitutional principle of separation of powers by unduly interfering with the prosecutorial powers reserved in the Executive Branch?—NO 

Rule of Law: “[T]he Congress may by law vest the Appointment of such inferior Officers, as they think proper, in the President alone, in the courts of Law, or in the Heads of Departments.”—456 

The “miscellaneous powers granted to the Special Division are mostly either ‘passive’ or ‘ministerial’ in nature and therefore pose no serious Article III difficulty.”—457  

“we simply do not see how the President’s need to control the exercise of that discretion is so central to the functioning of the Executive Branch as to require as a matter of constitutional law that the counsel be terminable at will by the President.—459 

“We have never held that the Constitution requires that the three branches of Government ‘operate with absolute independence.’”—459 

“this case simply does not pose a ‘danger of congressional usurpation of Executive Branch functions.’”—459

Mistretta v. United States-1989

Facts: Whether “a particular extrajudicial assignment undermines the integrity of the Judicial Branch?”—NO 

Rule of Law: “Although it is a judgment that is not without difficulty, we conclude that the participation of federal judges on the Sentencing Commission does not threaten, either in fact or in appearance, the impartiality of the Judicial Branch because the commission is devoted exclusively to the development of rules to rationalize a process that has been and will continue to be performed exclusively by the Judicial Branch.  In our view, this is an essentially neutral endeavor and one in which judicial participation is peculiarly appropriate.”—466

VIII. Nonpresidential appointments

C. “Since Morrison, the Court has rejected two additional constitutional challenges to nonpresidential appointments.”—468  

1. Freytag—Tax Reform Act of 1984 authorized the chief judge of the Tax Court to appoint ‘special trial judges’ to hear certain proceedings; Court held that the appointment of special judges did not violate the appointments clause because the Tax Court was a Court of Law within the meaning of the appointments clause.

2. Weiss—Judge Advocate General appoints military judges to serve on special and general courts martial; Court rejected an appointments clause challenge because “although the officers in question received judicial assignments from the Judge Advocate General, rather than the President, they had already been appointed as commissioned officers by the President.”—469  

Metropolitan Washington Airports Authority v. Citizens for the Abatement of Aircraft Noise-1991

Facts: Whether a Board of Review composed of 9 members of Congress with the power to veto decisions of the Metropolitan Washington Airports Authority unconstitutionally violates the principle of separation of powers by impeding upon the executive and judicial branches?—YES 

Rule of Law: “To forestall the danger of encroachment ‘beyond the legislative sphere,’ the Constitution imposes two basic and related constraints on Congress.  It may not ‘invest itself or its members with either executive power or judicial power.’  And, when it exercises its legislative power, it must follow the ‘single, finely wrought and exhaustively considered procedures’ specified in Article I.”—471

Implied Fundamental Rights

VI. Theories of Constitutional Construction – ‘Originalism’ and ‘Nonoriginalism’

F. The terms of the debate

1. “Originalism embodies the view that judges deciding constitutional issues should confine themselves to enforcing norms that are stated or clearly implicit in the Constitution as it was understood by those who ratified it.  Nonoriginalism reflects the view that the task of interpretation authorizes courts to make particular judgments not foreseen by or even contrary to those of the Constitution’s ratifiers.”—786

2. “Interpretevists are frequently thought to argue that courts must rely on value judgments ‘within’ the Constitution; noninterpretevists say that courts must or can look ‘outside’ the document.”—786 

G. The nature and stakes of the debate

1. “Hard originalists believe that the meaning of the Constitution should be settled by asking the framers and ratifiers some very particular questions.”—786

a. Justices Thomas and Scalia for example.

2. “Soft originalists believe that the original understanding is important not for particular answers to particular questions, but in order to get a general sense of purposes and aspirations.”—786 

H. Two strands in the argument for originalism

1. “First, it is argued that the framers and ratifiers did not intend to permit courts to invalidate legislation for reasons other than those set out by them.”—787 

2. “Second, it is argued that nonoriginalism, or use of extratextual norms, is objectionable because it accords excessive power to unelected judges.”

I. Argument against originalism

1. “For the generation that framed the Constitution, the concept of a ‘higher law,’ protecting ‘natural rights,’ and taking precedence over ordinary positive law as a matter of political obligation, was widely shared and deeply felt.”—789 

2. “it was generally recognized that written constitutions could not completely codify the higher law.  Thus in the framing of the original American constitutions it was widely accepted that there remained unwritten but still binding principles of higher law.”—790 

J. Concluding thoughts

3. “Nonoriginalists rarely believe that judges should entirely abandon the original understanding, and they almost always believe that the text is controlling.  Often they merely characterize the original understanding broadly (as containing general concepts rather than particular conceptions) or emphasize the existence of new or unforeseen circumstances.  Originalists often treat interpretation as a complex matter and acknowledge (for example) that changed circumstances are relevant to interpretation.  For this reason, originalists are often comfortable with Brown v. Board of Education and with a relatively broad approach to the first amendment.”—794  

The Privileges or Immunities Clause

The Slaughterhouse Cases-1873

Facts: Whether a Louisiana statute that restricts all livestock slaughtering and landing activities to one company abridges the privileges and immunities of various New Orleans butchers in violation of the 14th Amendment?—NO 
Rule of Law: The privileges and immunities clause of the 14th Amendment protects only the rights provided by the federal government, not the rights provided by the states.

I. The Slaughterhouse dissents

A. “The three clauses of § 1 [of the fourteenth amendment] were [thus] three facets of one and the same concern: to insure that there would be no discrimination against [blacks] in respect of ‘fundamental rights,’ which had clearly understood and narrow compass [as exemplified by the Civil Rights Act].”—803 

II. Subsequent developments

A. “The Court has generally adhered to the Slaughterhouse interpretation of the privileges and immunities clause, thus rendering the clause essentially superfluous.”—804 

Class Notes

XV. Humphrey’s Executor

A. Recognized Congress’ ability to create administrative bodies to establish regulations.

B. President can remove only “purely executive” officers

XVI. Buckley v. Valeo

A. Congress attempted to appoint executive officers, and under Article II, only the President may nominate executive officers

B. When there is enforcement power, there is executive power, and only the President can nominate such officials (with the advice and consent of the Senate)

C. President Pro Tempore = oldest member of the Senate

XVII. Formalism = textualism; Functionalism accounts for changing circumstances and what would be practical or functional.

A. Court took a broad perspective in permitting Congress’ delegation of power to the President with regard to foreign relations.

XVIII. The power to decline to spend

A. The Federal Courts have consistently denied the President’s power to decline to spend funds

XIX. Clinton v. New York

A. President does have prosecutorial discretion that courts have recognized

Substantive Due Process: The Protection of Economic Interests and the Problem of “Redistribution”

The Road to Lochner

I. Lochner’s antecedents

A. Munn v. Illinois—Court held that an Illinois law fixing the maximum charges for grain-storage warehouses did not violate the Due Process clause, even though “such statutes may violate due process” under “some circumstances.”—815

1. The critical inquiry is whether the private property is “affected with a public interest,” and the “businesses regulated in Munn were clearly ‘affected with a public interest,’ for they had a ‘virtual monopoly’ on the storage of grain bound from the Midwest to national and international markets.”—815 

B. Railroad Commission Cases—Court sustained state regulation of railroad rates, but emphasized the fact that “the State cannot require a railroad corporation to carry persons or property without reward; neither can it do that which in law amounts to a taking of private property for public use without just compensation, or without due process of law.”—816 

C. Santa Clara County v. Southern Pacific Railroad—Court held that “corporations were ‘persons’ within the meaning of the due process clause of the fourteenth amendment, thus opening the door for direct challenges to regulations by corporations.”—816 

D. Mugler v. Kansas—Court held that a state statute that authorized a commission to set final and unreviewable railroad rates was unconstitutional.—816

1. This case represents the first time that the Court relied directly on the Due Process clause to invalidate a state economic regulation.

E. Allgeyer v. Louisiana—“Court invalidated a state statute that prohibited any person from issuing insurance on property in the state with companies that had not been admitted to do business in the state.”—816 

1. The court said “The liberty mentioned in [the due process clause] means not only the right of the citizen to be free from the mere physical restraint of his person … but … the right of the citizen to be free in the enjoyment of all his faculties; to be free to use them in all lawful ways; to live and work where he will; to earn his livelihood by any lawful calling; to pursue any livelihood or avocation, and for that purpose to enter into all contracts which may be proper, necessary and essential to his carrying out to a successful conclusion the purposes mentioned above.”—817 

Lochner v. New York-1905

Facts: Does §110 of Article 8, Chapter 415 of the laws of 1897 which prohibits the wrongful and unlawful requirement that an employee work more than 10 hours per day violate the 14th amendment right of freedom to contract?-YES

Is it within the rights of a state to enact legislation that restricts the freedom to contract as guaranteed by the 14th amendment?-NO

Does restricting the number of hours worked in a day represent an example of a “police power” through which the court is maintaining the health of the general public?-NO

Rule of Law: “[T]he freedom of master and employee to contract with each other in relation to their employment [cannot] be prohibited or interfered with, without violating the Federal Constitution.”—820

The Lochner Era

I. Maximum hour legislation

A. Muller v. Oregon—Court upheld a statute prohibiting the employment of women in laundries over 10 hours per day; Court distinguished Lochner on the ground that “’woman’s physical structure’ placed her at a disadvantage in the ‘struggle for subsistence’ and legislation to protect women was thus ‘necessary to secure a real equality of right.’”—830 

B. Bunting v. Oregon—Court upheld a statute establishing a maximum 10 hour day for factory workers of both sexes.

II. Yellow dog contracts

A. Adair v. United States and Coppage v. Kansas—Court invalidated federal and state legislation forbidding employers to require employees to agree not to join a union.

III. Minimum wages

A. Adkins v. Children’s Hospital—Court invalidated a law establishing minimum wages for women.

IV. Price regulation

A. After Munn, the Court “Initially adopted a broad definition of ‘affected with a public interest’ and thus upheld a wide range of laws regulating prices. …  Thereafter, the Court increasingly narrowed the Munn standard and thus invalidated laws regulating prices with regard to such matters as gasoline.”

V. Business entry

A. New State Ice Co v. Liebmann—“Court invalidated a law prohibiting any person to manufacture ice without first obtaining a certificate of convenience and necessity.” –831 

VI. The Demise of Lochner
A. “[T]he Court’s decisions in the Lochner era were often inconsistent.  The unifying theme seemed to be in the Court’s perception of the ‘real’ reason for the regulation.”—831 

B. “By the mid-1930’s, the Court was prepared to abandon Lochner.  This was due to changes in the composition of the Court, internal tensions in the doctrine, an attack on the market ordering as a product of law and as sometimes inefficient and unjust, increasing judicial and academic criticism, and, perhaps most important, the economic realities of the Depression, which seemed to undermine Lochner’s central premises.”—831 

Nebbia v. New York-1934

Facts: Whether a State may establish minimum and maximum retail prices for milk in order to protect the livelihood of dairy producers?-YES

Rule of Law: “[Price] control, like any other form of regulation, is unconstitutional only if arbitrary, discriminatory, or demonstrably irrelevant to the policy the legislature is free to adopt, and hence an unnecessary and unwarranted interference with individual liberty.”—832

West Coast Hotel Co. v. Parrish -1937

Facts: Whether a State may establish a minimum wage law for women?—YES 

Rule of Law: A State may establish a minimum wage law for women.

I. The end of an era

D. Lincoln Federal Union v. Northwestern Iron & Metal Co.—Court upheld a state right to work law that prohibited closed shops.  “The Court explained that it had abandoned ‘the Allgeyer-Lochner-Adair-Coppage constitutional doctrine’ and returned ‘to the earlier constitutional principle that states have power to legislate against what are found to be injurious practices in their internal commercial and business affairs, so long as their laws do not run afoul of some specific constitutional prohibition.”—835    

U.S. v. Carolene Products Co.-1938

Facts: Whether Congress may enact a statute that prohibits the interstate trade of ‘filled milk’ for reasons of health and consumer protection?-YES

Rule of Law: Congress may enact a statute that prohibits the interstate trade of ‘filled milk’ for reasons of health and consumer protection.

“[By] their very nature such inquiries, where the legislative judgment is drawn in question, must be restricted to the issue whether any state of facts either known or which could reasonably be assumed affords support for it.”—836

Williamson v. Lee Optical of Oklahoma-1955

Facts: Whether a State may enact a statute that requires an optician to use a prescription from an ophthalmologist or optometrist before fitting or duplicating eyeglass lenses?-Yes

Rule of Law: “[T]he law need not be in every respect logically consistent with its aims to be constitutional. It is enough that there is an evil at hand for correction, and that it might be thought that the particular legislative measure was a rational way to correct it.”—837

Ferguson v. Skrupa-1963

Facts: Whether a State may outlaw the business of debt adjusting, “except as incident to the ‘lawful practice of law’”?-YES

Rule of Law: “[It] is not settled that States ‘have power to legislate against what are found to be injurious practices in their internal commercial and business affairs, so long as their laws do not run afoul of some specific federal constitutional prohibition.’”—838

VII. Pluralism, Naked Wealth Transfers, and the Courts

A. Economic substantive due process today

1. “In Carolene Products, the Court indicated that it would uphold economic legislation if any state of facts either known or reasonably inferable could support the legislative judgment.  In Lee Optical, however, the Court went even further and resorted to wholly hypothetical facts and reasons to sustain the legislation.  And in Ferguson, the Court appeared to uphold the legislation without any inquiry into the rationality of the means/ends connection.”—838 

2. “The court has not invalidated an economic regulation on substantive due process grounds since 1937”—839  

B. The implications of abdication: the decline of Lochner and the doctrine of governmental action

1. “Federal labor law and policy of the 1930’s cartelized the labor market on behalf of racist labor unions, while black workers remained unprotected by civil rights legislation.  Lochnerian judicial intervention to protect free labor markets could have saved hundreds of thousands [of] blacks from being permanently deprived of their livelihoods.”—840 

Fundamental Interests and the Equal Protection Clause

I. Buck v. Bell—Court upheld a Virginia statute authorizing the sterilization of inmates of state institutions who were found, after a hearing, to be afflicted with a hereditary from of insanity or imbecility.”  Justice Holmes wrote: “It is better for all the world, if instead of waiting to execute degenerate offspring for crime, or to let them starve for their imbecility, society can prevent those who are manifestly unfit from continuing their kind.  [Three] generations of imbeciles are enough.”—843 

Skinner v. Oklahoma-1942

Facts: Whether a State law requiring sterilization of “habitual criminals” is a violation of the 14th Amendment right to equal protection under the laws?-YES
Rule of Law: “[S]trict scrutiny of the classification which a State makes in a sterilization law is essential, lest unwittingly, or otherwise, invidious discrimination are made against groups or types of individuals in violation of the constitutional guaranty of just and equal laws.”—844

Modern Substantive Due Process: Privacy, Personhood, and Family

I. Meyer v. Nebraska

A. Court invalidated a state law prohibiting the teaching of any modern language other than English in any public or private grammar school.

B. “the individual has certain fundamental rights which must be respected.  [Here, no] emergency has arisen which renders knowledge of a child of some language other than English so clearly harmful as to justify [its] infringement of the right long freely enjoyed.”—941 

The Right of Privacy

Griswold v. Connecticut-1965

Facts: Whether a State may prohibit the use of all contraceptive devices by imposing criminal penalties on those found to have distributed or provided information pertaining to contraception to married couples?—NO 

Rule of Law: “[A] governmental purpose to control or prevent activities constitutionally subject to state regulation may not be achieved by means which sweep unnecessarily broadly and thereby invade the area of protected freedoms.”

I. Griswold and the Right of Privacy

A. “The problem, in short, is that there is no constitutional basis for a privacy right – unless privacy is thought part of ‘liberty,’ a theory that raises problems of its own.”—951 

B. The Ninth Amendment

1. “The ninth and tenth amendments are complementary: the ninth deals with rights ‘retained by the people,’ the tenth with powers ‘reserved’ to the states or the people.  [Madison] made clear that the retained rights [constitute] an area in which the ‘Government ought not to act.’  This means, in my judgment, that the courts have not been empowered to enforce the retained rights.  [Rather, in] ‘retaining’ the unenumerated rights, the people reserved to themselves power to add to or subtract from the rights enumerated in the Constitution by the process of amendment.  [If] this be deemed supererogatory, be it remembered that according to Madison the ninth amendment itself was ‘inserted merely for greater caution.’”—952 

2. “Since Griswold, various justices have alluded to the ninth amendment, but without offering a comprehensive theory of precisely what unenumerated rights it protects.”—953 

C. The reach of Griswold: the unmarried

1. Eisenstadt v. Baird—Court held that a Mass. statute “prohibiting the distribution of any drug or device to unmarried persons for the prevention of conception violated the equal protection clause because it provided dissimilar treatment for married and unmarried persons.”—954 

D. The reach of Griswold: access to contraceptives

1. Carey v. Population Services International—Court invalidated a N.Y. law “prohibiting any person other than a licensed pharmacist to distribute contraceptives.”—955 

Class Notes

XX. Metro

A. Where Congress has attempted to delegate to itself excessive authority the Court more rigidly restricts their ability to use that power.  However, when Executive or Legislative branches have taken additional power beyond their constitutional limitations, the Court is more flexible, and more willing to permit the exercise of that power.

The Incorporation Controversy

This controversy deals with whether the first 8 amendments apply to the States, particularly through the 14th Amendment right to due process.

Barron v. Mayor & City Council of Baltimore-1833

Facts: Whether construction initiated by a municipality that adversely affects the wharf owned by a private individual, is a violation of the 5th Amendment guaranty that private property shall not be “taken for public use, without just compensation”?-NO

Rule of Law: “We are of opinion that the [just compensation] provision in the Fifth amendment [is] intended solely as a limitation on the exercise of power by the government of the United States, and is not applicable to legislation of the states.”-806 

Murray v. Hoboken Land & Improvement Co.-1856

Facts: “To what principles, then, are we to resort to ascertain whether [a particular process] is due process?”

Holding: “[We] must look to those settled usages and modes of proceeding existing in the common and statute law of England, before the emigration of our ancestors, and which are shown not to have been unsuited to their civil and political condition by having been acted on by them after the settlement of this country.”—806

Rule of Law: “We are of opinion that the [just compensation] provision in the Fifth amendment [is] intended solely as a limitation on the exercise of power by the government of the United States, and is not applicable to legislation of the states.”-806

Twining v. New Jersey-1908

Facts: “Whether the exemption from self-incrimination is [a] fundamental principle of liberty and justice which inheres in the very idea of free government and is the inalienable right of a citizen of such a government”?-NO

Rule of Law: “[It] is possible that some of the personal rights safeguarded by the first eight amendments against National action may also be safeguarded against state action, because a denial of them would be a denial of due process of law.  [If] this is so, it is not because those rights are enumerated in the first eight Amendments, but because they are of such a nature that they are included in the conception of due process of law.”-807 

Palko v. Connecticut-1937

Facts: Whether a Connecticut statue that permits the State to appeal in criminal cases is a violation of the double jeopardy provision of the 5th Amendment right to due process?-No

Rule of Law: “The right to trial by jury and the immunity from prosecution except as the result of an indictment may have value and importance.  Even so, they are not of the very essence of a scheme of ordered liberty.  To abolish them is not to violate a ‘principle of justice so rooted in the tradition and conscience of our people as to be ranked as ‘fundamental.’”-807
Adamson v. California-1947

Facts: Whether permitting the prosecution to comment on the D’s failure to take the stand is a constitutional violation of the D’s 14th Amendment privilege against self-incrimination?-NO

Justice Black’s Dissent: I would follow what I believe was the original purpose of the fourteenth Amendment – to extend to all the people of the nation the complete protection of the Bill of Rights.”-809  The Total incorporation theory.

I. Fundamental fairness

A. “For about fifteen years after Adamson, the Court continued to employ the ‘fundamental fairness’ approach to due process.”-810 

B. The effort to eliminate the subjective judgment of the justices with regard to what constitutes due process has taken 2 forms: 

1. “a respectful deference to the judgment of the state court or the act of the legislature under review.

2. an attempt to rest conclusions upon external and objective evidence in such fashion that as far as possible it can be said that the Court is not so much itself creating its own policy determinations as it is interpreting and reading determinations that have already been made.”-810 

a. “The most significant kind of such objective data has consisted of the moral judgments already made on the point at issue, sought for in the express or implicit view of important segments of our society, past and present.”-810  Four sources are typically used:

i. “the opinions of the progenitors and architects of American institutions; 

ii. the implicit opinions of the policymaking organs of state governments; 

iii. the explicit opinions of other American courts that have evaluated the fundamentality of the asserted right; 
iv. or the opinions of other countries in the Anglo-American tradition ‘not less civilized than our own’ as reflected in their statutes, decisions and practices.”810 
Duncan v. Louisiana-1968

Facts: Whether the 6th Amendment right to trial by jury is incorporated in the 14th Amendment right to due process in state criminal prosecutions?-YES

Rule of Law: “Because we believe that trial by jury in criminal cases is fundamental to the American scheme of justice, we hold that the Fourteenth Amendment guarantees a right of jury trial in all criminal cases which – were they to be tried in a federal court – would come within the Sixth Amendment’s guarantee.”—811
I. Incorporation since Duncan
II. The current scope of incorporation

A. “Although the Court has never embraced Justice Black’s total incorporation theory, it has used selective incorporation to make almost al the specific guarantees of the bill or rights applicable to the states.”-811  

1. “The only provisions of the first eight amendments that have not been incorporated are the second and third amendments, the fifth amendment’s requirement of grand jury indictment, and the seventh amendment.”-811   

B. Incorporation ‘jot for jot.’
1. “[By] the 1960s the Court had reached the conclusion that the guarantees of the bill of rights that were ‘selectively’ incorporated in the due process clause of the fourteenth amendment should apply to the states in precisely the same manner as they applied to the federal government.”-812 

C. Evaluation

1. “Over the years [the Court’s incorporation] opinions [have] referred largely to five concerns: (1) adhering to the language of the amendment and the intent of its framers; (2) avoiding vague standards that invite the Justices to apply their own subjective and idiosyncratic views of basic justice; (3) providing broad protection of individual liberties against state systems too often willing to sacrifice those [liberties]; (4) giving appropriate recognition to the principles of federalism; and (5) providing sufficient direction to state courts to gain consistent enforcement of federal constitutional [standards.]”-812  

An Introduction to Standards of Review Under the Equal Protection Guarantee

I. Introduction

A. “the degree to which a classification can be said to meet the equal protection guarantee depends on the purpose that one attributes to the legislative act and the determination of whether there is a sufficient degree of relationship between asserted governmental end and the classification.”-573 

B. “Thus, the ultimate conclusion as to whether a classification meets the equal protection guarantee in large measure depends upon the degree of independent review exercised by the judiciary over the legislative line-drawing in the establishment of the classification.”-573 

C. “the Court from 1887 to 1937 used both the equal protection and due process clauses to invalidate those forms of social welfare or economic legislation with which the justices were in fundamental disagreement.  The justices did not defer to legislative decisions but, instead, independently determined what ends the government might pursue in conformity with their view of the role of government in a free economy.”—574 

D. “Thus, in the post 1937 period we have had a dichotomy between the judicial review of classifications employed in economic and general social welfare regulation and review of classifications that either touch upon fundamental constitutional values or use a criterion for classification which itself violates a fundamental constitutional value.  Classifications of the first type will be upheld so long as they arguably relate to a legitimate function of government.  Classifications of the second type, however, will be subjected to independent judicial review, which means that the Court will not give great deference to the legislature in those cases….  The methods of analysis the justices use are referred to as equal protection ‘standards of review.’”-574 

E. “the Supreme Court justices perform quite different functions when they: (1) virtually prohibit governmental use of some classifications, (such as racial classifications); (2) independently examine the reasonableness and legitimacy of some classifications (such as gender classifications); and (3) presume that the use of some classifications is within the constitutional prerogative of the legislature (such as classifications relating to economic or social welfare matters.)”-574 

F. There are 3 main standards of review in equal protection analysis:

1. Rational Relationship Test

a. “The Court will not grant any significant review of legislative decisions to classify persons in terms of general economic legislation.”-574 

b. “Thus, if a classification is of this type the Court will ask only whether it is conceivable that the classification bears a rational relationship to an end of government which is not prohibited by the Constitution.”

2. Strict Scrutiny Test

a. “the justices will not defer to the decision of the other branches of government but will instead independently determine the degree of relationship which the classification bears to a constitutionally compelling end.”-575

b. This analysis “require[s] the government to show that it is pursuing a ‘compelling’ or ‘overriding’ end.”-575

c. “Even if the government can demonstrate such an end, the Court will not uphold the classification unless the justices have independently reached the conclusion that the classification is necessary, or narrowly tailored, to promote that compelling interest.”-575 

d. “the Court often employs the strict scrutiny compelling interest test in reviewing legislation which limits fundamental constitutional rights.  However, the Court will also use this standard of review under the equal protection guarantee in two categories of civil liberties cases: first, when the governmental act classifies people in terms of their ability to exercise a fundamental right; second, when the governmental classification distinguishes between persons, in terms of any right, upon some ‘suspect’ basis.  The reason for the difference in treatment of these two cases stems from Justice Stone’s reference to the existence of an important judicial function in protecting certain fundamental constitutional rights and ‘discrete and insular minorities.’”-575 

e. “The court will only employ the strict scrutiny standard to review the legitimacy of classifications when they are based upon a trait which itself seems to contravene established constitutional principles so that any use of the classification may be deemed ‘suspect.’”-576

f. Suspect categories include race, national origin, and alienage.

3. The Intermediate Test

a. “in more recent years there have appeared a number of cases in which the Court has given very little deference to legislative judgments when reviewing legislation classifications but in which the Court has not employed either the traditional rational basis or compelling interest standard.  This form of independent, but not technically ‘strict scrutiny’, review has appeared in a variety of modern cases.”-576 

b. “Under the intermediate standards of review, the justices will not uphold a classification unless they find that the classification has a ‘substantial relationship’ to an ‘important’ government interest.”-576

c. Intermediate categories include gender and illegitimacy classifications.-576

d. “The judicial review of a classification in a law regulating or restricting a fundamental right involves equal protection analysis.”-577

e. “it has been common for the Court to review the legitimacy of such laws without stating a clear standard of review.”-577

f. “The Court has adopted a special standard of review (which is a type of intermediate test) for the review of laws or regulations that restrict the rights of prisoners.”-578

i. “The Court has found that such laws or regulations should be upheld so long as they are reasonably related to a legitimate penological interest.”-578-Turner v. Safley (1987)

G. Summary

1. “A law that burdens the ability of all persons to exercise a fundamental right will be examined under substantive due process.  A law that uses a classification that burdens or impairs the ability of only one class of persons who wished to exercise a fundamental constitutional right will be examined under equal protection.”-580

2. The Rationality Test

a. This test “is used in cases that do not involve a fundamental right and wherein the Court does not find a classification of persons for whom there should be special judicial protection (such as racial, national origin, gender, or illegitimacy classifications).  The rationality test is easy to state: the classification only has to have a rational relationship to any legitimate governmental interest in order to comply with the equal protection guarantee.”-580 

II. Fundamental rights

A. “The concept of fundamental rights remains vague today.  All that can be said with certainty is that the justices have selected a group of individual rights which do not have a specific textual basis in the Constitution or its amendments and deemed them to be ‘fundamental.’”-390

III. Fundamental rights as defined by the modern court

A. “The list of rights which the Court has found to be fundamental, and, therefore, worthy of strict judicial scrutiny is not a long one….  They can be best understood as falling into six substantive categories (in addition to the fundamental guarantees of the Bill or Rights discussed in the previous section of this Chapter.”-393

1. Freedom of association

2. Right to vote and participate in the electoral process

3. Right to interstate travel

4. Right to fairness in the criminal process as a fundamental right although its ‘fundamental’ nature has not been the subject of a specific decisions

5. Right to fairness in procedures concerning individual claims against governmental deprivations of life, liberty, or property

6. Right to privacy which includes various forms of freedom of choice in matters relating to the individual’s personal life.  This right to privacy has been held to include rights to freedom of choice in marital decisions, child bearing, and child rearing.—394 

Class Notes

I. Duncan

A. The Court lowers the bar and requires that it be fundamental to the American scheme of justice.

II. Procedural due process

A. Arbitrary and capricious

B. Does the procedure used by the government comport with due process? (provide notice before taking property, etc.)

III. Substantive due process

A. Does a law violate your right to own property, bear arms, etc?

B. Allgeyer is one example

IV. Nebbia

A. Government can regulate contract rights; price control is okay

V. Williamson

A. “The day is gone when this Court uses the Due Process Clause to strike down state laws, regulatory of business and industrial conditions, because they may be unwise, improvident, or out of harmony with a particular school of thought.”-837

B. An example of a case judged by the rational relationship test

VI. Carolene, Ferguson, and Williamson all take away substantive due process.

Implied Fundamental Rights Continued

Maher v. Roe-1977

Facts: Whether the State’s refusal to provide Medicaid benefits for nontherapeutic abortions violates a fundamental right explicitly or implicitly protected by the Constitution?--NO

Rule of Law: “Roe did not declare an unqualified ‘constitutional right to an abortion.’  Rather, the right protects the woman [only] from unduly burdensome interference with her freedom to decide whether to terminate her pregnancy.”-971

Harris v. McRae-1980

Facts: Whether the “fundamental right” to have an abortion includes the right to have such abortions federally funded through Medicaid?-NO

Rule of Law: “it simply does not follow that a woman’s freedom of choice carries with it a constitutional entitlement to the financial resources to avail herself of the full range or protected choices.”-974

I. The Abortion-Funding Cases

A. Rust v. Sullivan—“the Due Process Clauses generally confer no affirmative right to governmental aid, even where such aid may be necessary to secure life, liberty, or property interests of which the government itself may not deprive the individual.”-976

“The Government has no constitutional duty to subsidize an activity merely because the activity is constitutionally protected and may validly choose to fund childbirth over abortion and ‘implement that judgment by the allocation of public funds’ for medical services relating to childbirth but not to those relating to abortion.”-976 

“The financial constraints that restrict an indigent woman’s ability to enjoy the full range of constitutionally protected freedom of choice are the product not of governmental restrictions on access to abortion, but rather of her indigency.”-977

NOT THE CASE—“The current Court has been increasingly insistent on the proposition that the Constitution only protects ‘negative’ rights.”-977  
City of Akron v. Akron Center for Reproductive Health, Inc.-1983

Facts: Whether the various provisions of the Akron ordinance are constitutional in that they impose various requirements on the abortion process?-YES and NO

Rule of Law: “There can be no doubt that the second-trimester hospitalization requirement places a significant obstacle in the path of women seeking an abortion.”-978

“present medical knowledge convincingly undercuts Akron’s justification for requiring that all second-trimester abortions be performed in a hospital.”-978

“We believe that § 1870.06(B) attempts to extend the State’s interest in ensuring ‘informed consent’ beyond permissible limits.  Much of the information required is designed not to inform the woman’s consent but rather to persuade her to withhold it altogether.”-978

“We are not convinced that there is as vital a state need for insisting that a physician counsel the patient.  The critical factor is whether the woman obtains the necessary information and counseling from a qualified person, not the identity of the person from whom she obtains it.  Section 1870.06(C) is thus unreasonable and invalid.”-979

“Akron has failed to demonstrate that any legitimate state interest is furthered by an arbitrary and inflexible waiting period.”-979
I. Regulating abortion

A. Spousal consent

1. Planned Parenthood of Central Missouri v. Danforth—“Court invalidated a Missouri statute requiring the prior written consent of the spouse of the woman seeking an abortion unless ‘the abortion is certified by a licensed physician to be necessary in order to preserve the life of the mother.’”-980

B. Parental consent

1. Planned Parenthood of Central Missouri v. Danforth—“Court invalidated a Missouri statute prohibiting an unmarried woman under age eighteen from obtaining an abortion without the written consent of a parent or person in loco parentis (“any person over the age of eighteen who has placed himself or herself in the position of a lawful parent by assuming obligations which are incidental to the parental relationship and has so served for a period of sixty days.”—S.C. Stat. Ann. § 44-41-10(o)) unless ‘the abortion is certified by a licensed physician as necessary in order to preserve the life of the mother.”
2. Belloti v. Baird—Court invalidated “a Massachusetts statute prohibiting an unmarried woman under age eighteen from obtaining an abortion unless both of her parents consent or a court orders the abortion ‘for good cause shown.’  In Planned Parenthood Association of Kansas City v. Ashcroft, the Court upheld a parental consent requirement that contained an ‘alternative procedure’ sufficient to meet the standards established in Justice Powell’s plurality opinion in Bellotti II.   

C. Minors and contraceptives

1. Carey v. Population Services International—Court “invalidated a New York statute prohibiting the distribution of contraceptives to persons under age sixteen.”-982 

D. Protecting the viable fetus

1. Danforth—“The Court upheld a statue that defined ‘viability’ as ‘that stage of fetal development when the life of the unborn child may be continued indefinitely outside the womb by natural or artificial life supportive systems.’  The Court rejected the contention ‘ that a specified number of weeks in pregnancy must be fixed by statute as the point of viability’: ‘It is not the proper function of the legislature or the courts to place viability, which essentially is a medical concept, at a specific point in the gestation period.”

2. Colautti v. Franklin—“The Court invalidated a Pennsylvania statue that requires every person who performs an abortion first to determine, ‘based on his experience, judgment or professional competence,’ that the fetus is not viable.”-983

E. Miscellaneous regulations

1. “In Thornburgh v. American College of Obstetricians and Gynecologists, … the Court exhibited some impatience with state efforts to regulate the abortion decision.  The case concerned a Pennsylvania statute that, inter alia, required physicians to provide women seeking abortions with information allegedly designed to secure informed consent, required detailed record keeping concerning abortions, required use of the abortion technique that would provide the most protection for the life of the fetus in postviability abortions unless the technique posed ‘significantly greater’ medical risks to the pregnant mother, and required the presence of a second physician for postviability abortions.  In a five to four decision, the Court, in an opinion by Justice Blackmun, held each of these provisions unconstitutional.”-984 

F. The Webster Case

1. Webster v. Reproductive Health Services—1989—“the Court upheld several provisions of a Missouri statute regulating abortions.  Much more important, a plurality endorsed a significant reformulation of Roe’s trimester scheme.  In Webster, the Court found, first, that a statement in the abortion statute’s preamble that ‘the life of each human being begins at conception’ was not in conflict with the statement in Roe that ‘a State may not adopt one theory of when life begins to justify its regulation of abortions.’  The preamble simply ‘express[ed] … [a] value judgment’ in the abstract.”-984

2. “With respect to this issue, the plurality acknowledged that ‘stare decisis is a cornerstone of our legal system, but it has less power in constitutional cases, where, save for constitutional amendments, this Court is the only body able to make needed changes.’”-985

Planned Parenthood of Southeastern Pennsylvania v. Casey-1992

Facts: Whether the “essential holding” of Roe v. Wade should be upheld?-YES

Whether the “trimester framework” in Roe is part of the “essential holding,” and must be upheld?-NO

Whether the 24-hour waiting period before an abortion can be performed “unduly burdens” the woman’s fundamental  right to choose?-NO

Whether the requirement that the woman be given various “information” prior to the performance of an abortion “unduly burdens” the woman’s right to choose?-NO

Whether the requirement that a woman obtain consent from her husband prior to an abortion “unduly burdens” the woman’s fundamental right to choose?-YES

Whether the parental consent provision “unduly burdens” the woman’s fundamental right to choose?-NO

Whether the record keeping and reporting provisions “unduly burdens” the woman’s fundamental right to choose?-NO

Rule of Law: “we will employ the undue burden analysis as explained in this opinion.  An undue burden exists, and therefore a provision of law is invalid, if its purpose or effect is to place a substantial obstacle in the path of a woman seeking an abortion before the fetus attains viability.”-998
Family and Other ‘Privacy’ Interests

Moore v. City of East Cleveland-1977

Facts: Whether a city ordinance that restricts certain members of a family from living together in “any dwelling unit” violates the due process clause of the 14th?-YES

Rule of Law: “[When] government intrudes on choices concerning family living arrangements, this Court must examine carefully the importance of the governmental interests advanced and the extent to which they are served by the challenged regulation.”

“The Constitution protects the sanctity of the family precisely because the institution of the family is deeply rooted in this Nation’s history and tradition.”-1018

I. Lyng v. Castillo (1986)—“the Court … upheld a provision of the federal Food Stamp Act that treated parents, children, and siblings living together as a single household whether or not they purchased food and prepared meals together.  In contrast, unrelated individuals who lived together could establish separate ‘households’ and thereby qualify for enhanced benefits so long as they did not buy and prepare food together.”-1020

II. Bowen v. Gilliard (1987)—“An amendment to the Aid to Families with Dependent Children program required recipient families to include within the family unit all children living within the household, including children receiving child support payments from noncustodial parents.  The family’s benefit level was then reduced by the amount of these payments.  The Court … rejected appellee’s argument that these requirements should be subject to heightened scrutiny because they interfered with family living arrangements.”-1021

Zablocki v. Redhail-1978

Facts: Whether a State statute that prohibits marriages where one party has failed to meet his support obligations for their dependent children beforehand is constitutional?-NO

Rule of Law: “When a statutory classification significantly interferes with the exercise of a fundamental right, it cannot be upheld unless it is supported by sufficiently important state interests and is closely tailored to effectuate only those interests.”-1022

G. Califano v. Jobst (1977)—“the Court unanimously upheld a section of the Social Security Act providing that benefits received by a disabled dependent child of a covered wage earner shall terminate when the child marries an individual who is not independently entitled to benefits under the act, even though that individual is also disabled.”-1024
Education and the Continuing Effort to Define Fundamental Interests

San Antonio Independent School District v. Rodriguez-1973

Facts: Whether “the Texas system of financing public education operates to the disadvantage of some suspect class or impinges upon a fundamental right explicitly or implicitly protected by the Constitution, thereby requiring strict judicial scrutiny”?-NO

Rule of Law: “The constitutional standard under the Equal Protection Clause is whether the challenged state action rationally furthers a legitimate state purpose or interest.  We hold that the Texas plan abundantly satisfies this standard…”-928

I. Territorial discrimination

A. Papasan v. Allain—1986—“The result is that today school districts in most of the state receive an average income of $75.34 per pupil from reserved lands located within their borders, while Chickasaw Cession schools receive annual appropriations, designed to compensate for the lost lands, of only $.63 per pupil.”-933

B. The petitioners claimed that the disparity in funding violated the equal protection clause.

C. “The Court remanded the case so that the lower court could consider in the first instance, whether, given state title to the lands, the equal protection clause permitted the state to distribute income from them unequally among school districts.”-933

Plyler v. Doe-1982

Facts: Whether a Texas statute that permits local school districts to deny free public education to children not legally admitted into the U.S. violates the Equal Protection Clause of the 14th Amendment?-YES

Rule of Law: “In determining the rationality of the challenged statute, we may appropriately take into account its costs to the Nation and to the innocent children who are its victims.  In light of these countervailing costs, the discrimination contained in the statute can hardly be considered rational unless it furthers some substantial goal of the State.”-935

I. The limits of Plyler
A. Martinez v. Bynum—1983—“Court upheld a Texas statute that authorized local school districts to deny tuition-free admission to public schools to minors who live apart from their parents or guardians and whose presence in the district is ‘for the primary purpose of attending public free schools.”-939

B. Kadrmas v. Dickinson—1988—“Court … upheld a program whereby North Dakota permitted local school boards to assess a user fee for transporting students to and from public schools.”-939

1. “The Court emphasized that, because the Constitution does not require the state to provide bus service at all, it surely does not require the state to provide free bus service to anyone.”—940 

Travel

Shapiro v. Thompson-1969

Facts: Whether states or the District of Columbia may impose a one year residency requirement before permitting new residents to obtain welfare assistance?-NO

Rule of Law: “The constitutional right to travel from one State to another … occupies a position fundamental to the concept of our Federal Union.  It is a right that has been firmly established and repeatedly recognized.”-907

“in moving from State to State or to the District of Columbia appellees were exercising a constitutional right, and any classification which serves to penalize the exercise of that right, unless shown to be necessary to promote a compelling governmental interest, is unconstitutional.”-908

“If a law has ‘no other purpose … than to chill the assertion of constitutional rights by penalizing those who choose to exercise them, then it is patently unconstitutional.”-907

I. Penalizing the right to travel

A. Impermissible purposes

1. Zobel v. Williams (1982)—“the Court held that an Alaska statute distributing the income derived from its natural resources to adult citizens in varying amounts depending on length of residence in the state violated the equal protection clause.  Citing Shapiro, the Court dismissed the state’s objective of rewarding ‘citizens of past contributions’ as ‘not a legitimate state purpose.’”-912

2. Hooper v. Barnalillo County Assessor (1985)—“the Court held that a New Mexico statute granting a special tax exemption to Vietnam veterans who were New Mexico residents before May 8, 1976, violated the equal protection clause.”-913

a. “The Constitution will not tolerate a state benefit program that creates ‘fixed, permanent distinctions … between … classes of concededly bona fide residents,’ based on how long they have been in the State.”

3. Attorney General of New York v. Soto-Lopez (1986)—“Court invalidated on ‘right to travel’ grounds a New York statute granting an employment preference to resident veterans who resided in New York at the time that they entered military service.”-913

B. Nonemergency medical care

1. Memorial Hospital v. Maricopa County (1974)—“Court held that an Arizona statute requiring a year’s residence in a county as a condition to receiving nonemergency medical care at county expense violated the equal protection clause.”-915

a. “it is at least clear that medical care is as much ‘a basic necessity of life’ to an indigent as welfare assistance.”-915

C. Divorce

1. Sosna v. Iowa (1975)—“Court upheld a one-year residence requirement for bringing a divorce action against a nonresident.”-916

D. Bona fide residence requirements

1. McCarthy v. Philadelphia Civil Service Commission (1976)—“Court upheld the dismissal of an employee of the fire department who was terminated because he moved to New Jersey in violation of a requirement that city employees be residents of Philadelphia.”-918

2. Martinez v. Bynum (1983)—“Court upheld a bona fide residence requirement for attending a state’s public schools.”-918 

Class Notes

I. Standards of Review

A. Most cases are judged under the rational relationship test; Williamson v. Lee Optical is an example.

II. Shapiro

A. Court tried to decide the case on right to travel grounds because if it decided the case on the grounds that welfare was a fundamental right, it would be enforcing a positive right.

III. San Antonio

A. As in Shapiro, the Court refrained from enforcing positive rights, and instead decided the case on other grounds.

