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Constitutional Law Outline—Synthesized

The Basic Framework

In Marbury v. Madison, there was a question as to the legitimacy of the Judiciary Act of 1789, which permitted the Supreme Court to issue writs of Mandamus to “persons holding office under the authority of the United States.”  In deciding that this law was invalid, Chief Justice Marshall determined that any law or statute in conflict with the Constitution is void, and that the Judiciary is to decide “what the law is.”  It is important to note that nothing in the Constitution gives the Judiciary this power, but neither does it give that power to the Legislature.  This interpretation is, however, an accurate “assumption,” since Federal judges, being appointed for life, are not bound by the same political pressures as Congressmen.  In Martin v. Hunter’s Lessee, the issue revolved around whether the Supreme Court may review prior decisions by State supreme Courts that interpreted the U.S. Constitution.  The Court decided that the S.Ct. does have appellate jurisdiction over State courts that interpret the federal Constitution; primarily, because this jurisdiction is necessary to maintain some sense of uniformity in decisions interpreting the U.S. Constitution.

The Sources of Judicial Decisions: Text, “Representation-Reinforcement,” and Natural Law

In Roe v. Wade, it can be argued that the Court employed a “living Constitution” approach to interpretation where it found a “fundamental” right of privacy “implicit” in the 1st, 4th, 5th, and 9th Amendments of the Constitution.  Although there are no explicit references to a right of privacy in the Constitution, the Court implied such a right in order to protect a woman’s right to obtain an abortion.

Another example in which the Court found “implicit” Constitutional grants is McCulloch v. Maryland, where the D teller of the federal Bank of the United States was sued by Maryland because he failed to pay a state imposed tax on the bank.  The Court first held that Congress had the power to create the Bank, though without express Constitutional power.  The Court employed the “necessary and proper” clause of Article I, § 8, and determined that as long as Congress’ exercise of power is “within the scope of the constitution,” then the law is permissible, unless there is an express provision to the contrary.  Second, the Court held that states had no power to “impede, burden, or in any manner control” the federal laws enacted by Congress.

In Calder v. Bull, the issue of “natural law” is debated between Justices Chase and Iredell.  Justice Chase contended that the legislature should not have absolute power based on some theory of “natural law,” but that it should not be expressly restrained by the constitution.  On the other hand, Justice Iredell argued that the idea of “natural law” cannot be measured or circumscribed, and therefore any law “within the general scope of [the legislature’s] constitutional power” should be upheld, since a judgment that the law is void must be based on the judge’s personal understanding of “natural law,” which cannot be more or less valuable than that of the Congressmen.

The Power of Reprisal: Political Control of the Supreme Court

Amendment, Appointment, Impeachment, and the Election returns
In Ex Parte McCardle, the D was charged with libel/inciting insurrection, etc.  While his suit was on appeal for a writ of habeas corpus, Congress repealed the statute permitting appeals to the Supreme Court.  The Court held that Congress’ repeal of the law was Constitutional, since under Article III, § 2, the S.Ct. retains appellate jurisdiction “with such exceptions, and under such Regulations as the Congress shall make.”  In United States v. Klein, the Court appeared to retreat from its view in McCardle, invalidating a statute enacted by Congress which would have seriously altered the outcome of the case.  The Court held that while Congress may pass statutes that neutrally alter the outcome of a class of cases, it may not “prescribe rules of decision to the Judicial Department” that unilaterally change the outcome of particular cases since that would violate the separation of powers.

“Case or Controversy” Requirements and the Passive Virtues

Advisory Opinions

Standing

In Allen v. Wright, the Ps were millions of Black parents who requested that the IRS stop permitting tax-exempt status to discriminatory private schools.  The Court held that there is no standing where the P attempts to compel the Government to “act in accordance with the law.”  Rather, standing requires that the P was “personally denied equal treatment,” and that in general, the injury must be “distinct and palpable,” “’fairly’ traceable to the challenged action,” and relief “must be ‘likely’ to follow” from the decision.  That holding is reiterated in Valley Forge Christian College v. Americans United, where the Court stated that the P must have “personally” suffered “some actual or threatened injury,” and that the injury is “fairly traceable” to the challenged action, and is likely to be “redressed by a favorable decision.”  In Association of Data Processing Services Organizations v. Camp, the Court attempted to broaden the standing doctrine by providing that the “injury in fact” requirement was relatively lenient, and that it may include economic, aesthetic, environmental, or other harms.  In Lujan v. Defenders of Wildlife, the court again restated the essential elements of standing as stated above—there must be an “injury in fact” that is “concrete and particularized” and “actual or imminent,” the injury must be “fairly traceable” to the challenged act, and it must be “likely” that a favorable decision would resolve the problem.  Further, the Court held that “’some day’ intentions” are not sufficient to constitute “actual or imminent” injury.

Political Questions

In Baker v. Carr, Tennessee residents sued to invalidate a 1901 statute dealing with apportionment of government representatives.  In order to insure that a case is a non-justiciable political question, the Court held that there must be at least one of 6 different factors, including: a constitutional commitment of the issue to either the Congress or Executive branch; a lack of judicially discoverable and manageable standards to resolve it; impossibility of deciding the case without a policy determination of a kind clearly for nonjudicial discretion; impossibility of deciding the case without expressing a lack of respect for the Congress or Executive branch; an unusual need for unquestioning adherence to a prior political decision; or the potential for embarrassment by various departments on one question.  In Davis v. Bandemer, the Court decided that political gerrymandering cases are justiciable because there are “judicially discernible and manageable standards” by which to decide them.  In Nixon v. United States, the Court relied on Article I, § 3, which reads that the Senate “shall have the sole Power to try all Impeachments” in deciding that a claim that the Senate failed to ‘try’ a federal judge is a non-justiciable political issue.  Thus, because there is a “textually demonstrable constitutional commitment of the issue to a coordinate political department,” the issue is a political one that cannot be resolved by the Supreme Court. 

The Evolution of Commerce Clause Doctrine: The Lessons (?) of History
In Gibbons v. Ogden, Gibbons was running an interstate ferry service in violation of a N.Y. statute that gave a monopoly to Ogden.  The Court held that Gibbons could not be restrained from operating because the statute granting Ogden the monopoly conflicted with a valid federal statute, and was thus invalid under the Supremacy Clause.  The Court further held that Congress could legislate with respect to all commerce affecting more than one state.  However, a state retained the power to regulate commerce exclusively within its boundaries.  Therefore, under the Commerce Clause, Congress possessed the power to regulate commerce whenever two or more states jointly engaged in commerce.

In United States v. E.C. Knight Co, the Government charged the D sugar company with violating the Sherman Anti-Trust Act by forming a monopoly.  Even though the monopoly did have some relationship to commerce, the Court held that the monopoly was valid, and that Congress’ Commerce Clause power extended only to those activities with a direct relationship to commerce.  The monopoly in this case had only an “indirect” effect on the restraint of interstate commerce, and was therefore immune from Congress’ exercise of Commerce Clause power.  It is important to note that the Court was very reluctant to intrude upon the realm of employee-employer relations, which interfered with the free market system, and as a result rarely permitted Congress to legislate in that area.  In Hammer v. Dagenhart, the P sought an injunction against enforcement of the Child Labor Act on the grounds that it was unconstitutional.  The Court agreed, stating that the Act sought to regulate a purely local issue that did not directly affect interstate commerce.  In a famous dissent that became the majority rule after 1937, Justice Holmes stated that “[If] an act is within the powers specifically conferred upon Congress, it seems to me that it is not made any less constitutional because of the indirect effects that it may have, however obvious it may be that it will have those effects, and that we are not at liberty upon such grounds to hold it void.”  
The New Deal and the Rise of the Welfare State

In A.L.A. Schechter Poultry Corp. v. United States, the President was given power, through the National Industrial Recovery Act, to approve codes of fair competition with regard to various industries, including the poultry industry.  Because the company in that case engaged in activity only within the state of N.Y., its activities were not “in” interstate commerce.  Because the company’s transactions were not “in” interstate commerce, they must at least “directly affect interstate commerce,” which they did not.  The Court thus invalidated the statute on the grounds that it overstepped Congress’ Commerce Clause power.  In Carter v. Carter Coal Co, the Bituminous Coal Conservation Act of 1935 established coal boards which provided collective bargaining for employees.  A stockholder in the Carter Coal Co. challenged the validity of the statute.  The Court held that Congress may not regulate various wage and hour provisions in relation to coal manufacturing, again describing such regulation as issues as local in nature.  Further, there was no “direct” relationship between the company’s coal production and interstate commerce.  In NLRB v. Jones & Laughlin Steel Corp, the Government charged the Corp. with violating the NLR Act by firing employees who were attempting to unionize.  The Court held that the Act was an appropriate exercise of Congress’ power because the Corp. had subsidiaries and activities in several states, even though the bulk of its transactions took place in Pennsylvania.  The Court adopted a “substantial relation” test in which the Corporation’s activities were deemed sufficient to require control in order to protect interstate commerce from the “burdens and obstructions” that may result if they are not controlled.  No longer, the Court held, was it necessary for the activities to be part of a “flow” of “interstate or foreign commerce.”  In Wickard v. Filburn, the Federal Government, through the Agricultural Adjustment Act, attempted to restrict the amount of wheat grown and consumed by an individual farmer.  The Court employed a “cumulative effect” theory in holding the Act constitutional.  The Court found that the farmer’s activity, though perhaps not substantial in itself, is in fact substantial when considered in light of the cumulative nature of all those who are “similarly situated.”  In United States v. Darby, the Court took the most liberal approach yet, and also expressly overruled Hammer.  In that case, the Court validated the Fair Labor Standards Act, which prohibited the interstate shipment of goods manufactured by companies with substandard labor conditions.  The Court held that regardless of motive, Congress has plenary power to regulate commerce in the absence of “some constitutional prohibition.”  Even intrastate commerce, the Court held, was within Congress’ commerce clause reach if regulation of such activities are “appropriate means to the attainment of a legitimate end.”  In Hodel v. Virginia Surface Mining Association, the Court upheld provisions of a federal statute regulating the operation of strip mines.  The Court held that as long as the regulation of the challenged activities is “rational,” Congress is free to do so.  In Heart of Atlanta Motel v. United States, the issue was whether Congress, through Title II of the Civil Rights Act of 1964, had commerce clause authority to regulate the operations and procedures of motels that cater to interstate travelers.  In upholding Congress’ regulatory power, the Court held that Congress’ means of regulation must merely be “reasonably adapted to the end permitted by the Constitution.”  In Katzenbach v. McClung, the issue again pertained to Title II of the Civil Rights Act of 1964, and whether it applied to a discriminatory restaurant that does not cater mainly to interstate travelers, but which does receive a portion of its products through interstate commerce.  Again, the Court upheld Congress’ power, and in a sense returned to the rationale in Wickard—though the restaurant’s individual effect on interstate commerce may be insignificant, the restaurant’s conduct was representative of countless other restaurants, and therefore collectively had a substantial effect on interstate commerce.

The Basic Issues: Federalism and Judicial Review

In Garcia v. San Antonio Metropolitan Transit Authority, the Court held that the extension of the Fair Labor Standards Act to the wages and hours of employees of a city-owned transit system is not an unconstitutional violation of the state’s fundamental rights.  Specifically, the Court rejected the idea that states possess immunity from federal regulation that “turns on a judicial appraisal of whether a particular governmental function is ‘integral’ or ‘traditional.’”  Such a rule, the Court decided, invited inconsistent results based on subjective interpretations of when such regulation was and was not appropriate.  In United States v. Lopez, for the first time in 60 years, the Court invalidated a federal statue on the grounds that it was beyond Congress’ commerce clause power.  The Court invalidated the Gun-Free School Zones Act of 1990, mainly because there was such a minimal, if any, relation to interstate commerce.  The Court maintained that there must be a “substantial” effect on interstate commerce in order for Congress to exercise its power.  The Court further delineated 3 main categories of activity that Congress may regulate under the commerce clause: “the use of the channels of interstate commerce”; “the instrumentalities of interstate commerce, or persons or things in interstate commerce, even though the threat may come only from intrastate activities”; and “those activities having a substantial relation to interstate commerce, i.e., those activities that substantially affect interstate commerce.”  None of these, according to the court, were apparent in this case.

Other Powers of Congress: Are They More (Or Less) Plenary than the Commerce Clause?

War Powers

In Dellums v. Bush, various members of Congress sued the President for injunctive relief to prevent him from attacking Iraq without a congressional declaration of war.  The Court held that injunctive relief is not appropriate at this time (for reasons of lack of ripeness) because the President has not yet attacked, or otherwise asserted his “constitutional authority.”  Only if and when the President so acts, may the Court address the issue.  In the Prize Cases, the Court held that the President was authorized to repel a sudden attack, and thus establish blockades of southern ports during the Civil War.  In part, the Court reasoned that civil wars are “never publicly proclaimed,” but are nevertheless real and pose credible threats. 

The Treaty and War Powers

In Missouri v. Holland, Missouri challenged on Tenth Amendment grounds the President’s power to establish a treaty with Great Britain that attempted to regulate the killing of migratory birds.  The Court held that as long as the treaty is valid, there can be “no dispute about the validity of the statute under Article I, § 8 as a necessary and proper means to execute the powers of the Government.”  Further, the Court held that treaties established pursuant to Article II, § 2 are expressly delegated to the President, and by Article VI they are considered “the supreme law of the land.”  However, in Reid v. Covert, the Court held that a civilian who was alleged to have killed her husband cannot be tried by a military court.  In so holding, the Court decided that treaties, though the supreme law of the land, must still comply with the Constitution.

The Power to Enforce the Reconstruction Amendments

In Katzenbach v. Morgan, the Voting Rights Act of 1966 gave Puerto Ricans with a 6th grade education the right to vote, in spite of a contrary N.Y. Statute requiring English literacy.  The Court held that the Voting Rights Act did not violate the 14th Amendment because it was designed to prevent the invidious discrimination advanced by the N.Y. Statute.  The Court went on to say that States cannot grant or withhold the franchise “on conditions that are forbidden by the Fourteenth Amendment.  Such exercises of State power are no more immune to the limitations of the Fourteenth Amendment than any other state action.”

Implied Limits on Congress’ Powers

In New York v. United States, N.Y. sued the Government to invalidate the Low Level Radioactive Waste Policy Amendments Act of 1985 since, it contended, it would have “coerced” the states.  The Court agreed, invalidating the statute on Tenth Amendment grounds, stating that despite Congress’ “substantial power … to encourage the States to provide for the disposal of the radioactive waste generated within their borders, the Constitution does not confer upon Congress the ability to simply compel the States to do so.”  The Court went on to say that Congress may not “commandeer the legislative process of the States by directly compelling them to enact and enforce a federal regulatory program.”  In City of Boerne v. Flores, there was a challenge to the Religious Freedom Restoration Act (RFRA), which essentially said that any governmental action that burdened the exercise of religious freedom had to meet the strict scrutiny standard.  The Court invalidated the statute, holding that Congress maintains the power to “enforce,” but not to interpret the Constitution, since that duty belongs to the Judiciary alone.  That decision was a reaction, in part, to Congress’ attempt (through the RFRA) to overrule the Court’s decision in Employment Division v. Smith.  In Printz v. United States, the Ps challenged the Brady Handgun Violence Prevention Act, which required state and local law enforcement officers to conduct background checks on prospective handgun purchasers.  The Court referred to New York in holding that the Federal Government may not compel or conscript the States or their law enforcement personnel to enforce or administer a federal regulatory program.
Judicial Efforts to Protect the Expansion of the Market Against Assertions of Local Power

The Fundamental Framework

The Classical View

In Willson v. Black Bird Creek Marsh Co, the State of Delaware authorized the construction of a dam on a creek flowing into the Delaware River.  The owners of a federally-licensed ship broke the dam in order to pass through, and were sued by the owners of the dam.  The Court held that because the purpose of the dam was to protect the health of nearby inhabitants and to increase the value of the property on the banks of the creek, the incidental interference with interstate commerce was permissible.  Also, the dam did not discriminate, since nobody could use the dam.   In spite of the apparent concern with the purpose of the activity in Willson, the Court in Disanto v. Pennsylvania held that a “statute which by its necessary operation directly interferes with or burdens foreign commerce is a prohibited regulation and invalid, regardless of the purpose with which it was passed.”  That case dealt with a Licensing Statute designed to protect immigrants from exploitation by ticket agents.  Because the statute interfered with foreign commerce, the Court rendered it void, since only Congress may regulate foreign commerce.  In Cooley v. Board of Port Wardens, the City of Philadelphia enacted a statute requiring ships entering or leaving the port of Philadelphia to use a local pilot.  The Court upheld the statute, and held that states are permitted to regulate some activities that affect interstate commerce, but only when they are specifically local in nature.  However, when the activities require uniform national regulation, then only Congress may regulate them.  The use of local pilots, the Court held, was a local activity specific to Philadelphia. 

Protection Against Discrimination

In Wyoming v. Oklahoma, the Court struck down an Oklahoma statute requiring coal-fired electric utilities to use at least 10% Oklahoma mined coal.  The Court held that such a statute “cannot be characterized as anything other than protectionist.”  In City of Philadelphia v. New Jersey, New Jersey enacted a statute prohibiting the importation of waste originating or collected outside of the State.  The Court invalidated the statute, without considering the potential positive reasons for its enactment, because it clearly discriminated against out of state articles of commerce, for no other reason than that they are from another state.  Thus, “the statute violates this principle of nondiscrimination.”

Facial/Intentional Discrimination

In Maine v. Taylor, the State of Maine enacted a statute prohibiting the importation of live bait fish from out of state.  Even though the statute was clearly discriminatory, the Court held that it survived the “strictest scrutiny” because it served a legitimate local purpose and could not be tailored in a nondiscriminatory way in order to serve its purpose.  Alternatively, in Dean Milk Co. v. Madison, the Court invalidated an ordinance enacted by the Madison City Council prohibiting the sale of milk in the city unless it had been bottled at an approved plant within five miles of the city.  The Court held that the statute served to prevent the sale of milk from Illinois and other parts of Wisconsin, and thus discriminated against interstate commerce.  Even though the purpose may have been to protect its citizens, the existence of reasonable, nondiscriminatory alternatives rendered the statute unacceptable.  In Fort Gratiot Sanitary Landfill Inc. v. Michigan Department of Natural Resources, the Court invalidated a Michigan statute that barred private solid waste disposal facilities from accepting solid waste generated outside the county in which they are located.  Even though the statute only appeared to discriminate against in-state waste, because one had to be in the same county to use the facility, the practical effect was to discriminate against out-of state waste as well.  In Sporhase v. Nebraska, a Nebraska statute was struck down where it prohibited the withdrawal of ground water from any well within Nebraska for use in another state that fails to grant reciprocal rights to withdraw and transport groundwater to Nebraska.  The Court held that the reciprocity requirement was not a valid exercise of the State’s regulation power since the basis for the requirement was to retaliate against those states.  Thus, the statute was not narrowly tailored to serve conservation goals.  In Bibb v. Navajo Freight Lines, the Court invalidated an Illinois law requiring trucks to use a curved mudguard, since Arkansas prohibited their use.  Although the statute was by nature nondiscriminatory and enacted for valid health/safety reasons, the statute was determined to place an unconstitutional burden on interstate commerce.  In Hunt v. Washington State Apple Advertising Commission, N.C. enacted a statute requiring apples in closed containers from out of state to use the government grading system or no grading system, and Washington was known for using a more rigorous grading system deemed impermissible under the statute.  The Court struck down the statute because it was intentionally discriminatory in nature, the purpose could have been equally served by alternative, nondiscriminatory options, and the benefits for N.C. apple growers was not significant.  In Minnesota v. Clover Leaf Creamery Co, the Court upheld a Minnesota statute prohibiting the sale of milk in plastic disposable containers.  Because the statute “regulates evenhandedly” rather than discriminating against any particular group or region, it is permissible.  Similarly, in South Carolina Highway Dept. v. Barnwell Bros., the Court upheld a S.C. statute that prohibited the use of trucks over 90 inches wide or over 20,000 pounds in gross weight on its highways, even though the vast majority of trucks in the nation violated one or both of those requirements.  The rationale employed by the Court was that the statute discriminated equally against inter and intra-state commerce, and that a State’s highways are among the most “peculiarly … local” in nature.  The Court concluded that as long as the statute does not discriminate and is constitutionally permissible, the Court will not question it, even though it burdens interstate commerce.

The Privileges and Immunities Clause of Article IV

In United Building & Construction Trades Council v. Camden, the City of Camden enacted an ordinance requiring at least 40% of contractors and sub-contractors on city projects to be Camden residents.  The P challenged the statute on the grounds that it violated Article IV, Clause 2, which states that “The citizens of each State shall be entitled to all the privileges and immunities of citizens in the several states.”  The Court held that the P and I Clause applies to municipal ordinances that only purport to discriminate against in-state residents.  The Court struck down the ordinance, holding that the statute, as was the case in Fort, discriminated against out-of state residents, despite its wording.  Further, the Court held that the opportunity to seek employment is “’sufficiently basic to the livelihood of the Nation,’ as to fall within the purview of the Privileges and Immunities Clause.”

Preemption

In Pacific Gas & Electric v. State Energy Resources Conservation Commission, California passed the Warren-Alquist Act, which prohibited the further construction of nuclear power plants until a new means of storing and disposing nuclear waste was found.  The P (PG&E) claimed that the Act was preempted by the Atomic Energy Act of 1954.  The Court disagreed, and presented three potential means by which preemption may occur, none of which it determined to be present in this case.  First, Congress may preempt state authority by doing so in express terms; next, a state law may be preempted by a “scheme of federal regulations” that is so pervasive that Congress apparently left no room for modification (touching the field); and third, state law can be preempted where the federal law directly conflicts with the state law, making the state law physically impossible with reference to the federal law.

The Distribution of National Powers 

A Case Study: Presidential Seizure 

In Youngstown Sheet & Tube Co. v. Sawyer, President Truman issued an executive order (during the Korean War) directing the Secretary of Commerce to seize control of the country’s steel mills in order to avert a strike, since the steel was needed for the war.  The Court expressly rejected this action on the grounds that Congress alone can make laws—the President can only enforce them.  Justice Jackson, who concurred in the majority 6-3 decision, provided for 3 categories of Presidential power: 1) when the President acts pursuant to express or implied Congressional authorization, his power is at its greatest; 2) when he acts in the absence of any grant or denial of authority, his power is in a “zone of twilight” in which he may or may not have concurrent power with Congress; 3) when the President acts in contradiction to the express or implied will of Congress, or a Constitutional provision, his power is “at its lowest ebb.”  In this case, Jackson argued that the President acted in contradiction to the Constitution, which provides that only the Congress can make laws.  In Dames & Moore v. Regan, the President issued an executive order suspending all pending claims against Iran that were in American courts, and providing that they would be heard in an international tribunal without congressional authorization.  The Court accepted the President’s action on the grounds that Congress had acquiesced to the President’s action in this case and similar cases in the past, and because the act was necessary to resolve “a major foreign policy dispute.”  In United States v. Nixon, a Special Prosecutor requested and received a subpoena duces tecum for President Nixon, in order to retrieve various recordings and documents.  The President claimed absolute privilege with regard to his conversations, the right to absolute discretion over whether to prosecute a case, and even if he does not hold absolute privilege, he claimed to hold a privilege sufficient to override the subpoena.  The Court rejected all 3 arguments, holding that the President retains only a qualified privilege that is overridden by the need for the privileged material in a criminal trial.  The Court did, however, maintain that military, diplomatic, or sensitive national security interests should be treated differently than other “privileged” matters.  In Jones v. Clinton, President Clinton was sued by Jones in a civil suit for sexual harassment.  The President claimed that the suit should be delayed until after his term of office.  The Court rejected the President’s position, holding instead that the President has immunity with respect only to his official duties.  Because the President’s actions went beyond his official duties in this case, he maintained no immunity from suit.  In spite of that decision, the Court permitted the trial to be delayed until the conclusion of his term.  In Mississippi v. Johnson, the Court held that it had no power to issue an injunction against the President in a suit attempting to enjoin his enforcement of the reconstruction laws.  In Nixon v. Fitzgerald, the President was sued after being fired for allegedly exercising his right to free speech.  The Court held that the President has absolute immunity with respect to civil suits pertaining to the President’s official duties, even if he acted maliciously or illegally.  In a dissenting opinion, Justice White argued that the majority opinion “places the President above the law” and fails to deter unconstitutional or illegal behavior, while precluding a victim’s right to relief.  In Dellums v. Powell, the Court held that the presidential privilege was outweighed in a civil action brought by people alleging they had been unconstitutionally arrested during a demonstration on Capitol Hill.  After Nixon resigned, in Nixon v. Administrator of General Services, the Ex-President attempted to stop the Administrator from taking custody of his papers and tape recordings to be archived.  The Court denied Nixon’s request, and held that the President maintains no “absolute barrier” to “all outside disclosure.”  It is important to note that in both Nixon and Youngstown, where the privilege was not upheld, the Nixon and Truman administrations were very weak, whereas Reagan’s administration was strong in Dames, where his authority was upheld. 

The Nondelegation Doctrine and “Quasi-Constitutional” Statutes

In Panama Refining Co v. Ryan, the Court invalidated a provision of the National Industrial Recovery Act that authorized the President to prohibit transportation in interstate commerce of oil produced in violation of state-imposed production quotas.  The Court reasoned that the statute did not provide enough control over the President, permitting him to exercise the authority “whenever he chose.”  In Schechter, the Court invalidated the NIRA because it delegated authority to industry, which the Court called “utterly inconsistent with the constitutional prerogatives and duties of Congress….”  The above cases are the only 2 decided on nondelegation grounds.  In Amalgamated Meat Cutters v. Connally, the Court upheld a statute authorizing the President to impose wage and price controls on the ground that implicit standards of “broad fairness and avoidance of gross equity” were sufficient reasons for such authority.  In Touby v. United States, the Court rejected a nondelegation doctrine challenge to certain provisions of the Controlled Substance Act, which authorized the Attorney General to criminalize the manufacture, possession, or distribution of certain drugs that had a “history and current pattern of abuse” and posed a risk to the public health.  In Industrial Union v. American Petroleum Institute, Justice Rehnquist attempted to use the nondelegation doctrine to no avail where the Secretary of Labor was granted the power, through the Occupational Safety and Health Act, to set various safety and health standards.  The Court held that the Secretary had only limited authority to regulate if there were a “significant risk,” and that this authority was not sufficiently overreaching to be invalidated on nondelegation grounds.  In INS v. Chadha, an East Indian from Kenya was the target of a House resolution for deportation although he had already been accepted by the Attorney General, under his authority via the Immigration and Nationality Act, as a permanent resident.  The Court held that the House resolution amounted to a one house legislative veto, which violated both the Presentment requirement in Art. I, § 7, and the bicameral requirement in Art. I, §§ 1 and 7.  Although Congress has the authority to delegate some of its power, it may not retain an absolute power to veto the exercise of that power without complying with Constitutional standards pertaining to legislation.  In Myers v. United States, the Court struck down a statute providing that postmasters “shall be appointed and may be removed by the President and with the advice and consent of the Senate.”  The Court held that President Wilson’s unilateral removal of Myers (Postmaster in Oregon) was lawful because the statute attempted to limit the President’s removal power under Article II.  The Court said that the act of removal is executive in nature, and under the “Take Care” Clause, the President only has the power to insure that the “laws be faithfully executed.”  In Humphrey’s Executor v. United States, the Federal Trade Commission Act provided that members of the FTC could be “removed by the President for inefficiency, neglect of duty, or malfeasance in office.”  President Roosevelt claimed that any subordinate official served only at the pleasure of the President.  The Court disagreed, permitting the limitation on the President’s power, and distinguishing and limiting the reach of Myers.  In Buckley v. Valeo, the Federal Election Campaign Act created an 8 member Federal Election Commission, with members appointed by the President Pro Tempore of the Senate, the Speaker of the House, as well as the President.  The Court invalidated the composition of the FEC because only the President has the power to appoint Officers of the U.S. under the Appointments Clause of Art. II.  In Bowsher v. Synar, Congress assigned various duties to the Comptroller General under the Balanced Budget and Emergency Deficit Control Act, and also reserved the power to remove the CG for various reasons.  The Court held that the CG was a congressional officer, controlled by Congress, but granted executive authority, which violates the separation of powers.  Further, by maintaining the right to remove the CG, Congress was attempting to control the execution of legislation, which is the exclusive power of the President.  Under Chadha, Congress may not interfere with legislation except by enacting new legislation under the processes prescribed in Art. I, §§ 1, 7.  In Clinton v. City of New York, the President was provided, through the Line Item Veto Act, with the power to unilaterally cancel various provisions in new statutes enacted by Congress.  The Court held that this statute violated the Presentment Clause of Art. I, § 7 by permitting the President to veto existing laws, and by permitting him to “rewrite” existing laws by cancelling only part of the statutes, whereas the Presentment Clause requires complete approval or complete rejection.  This exercise of authority, the Court held, reflected a congressional attempt to alter the procedures set out in Art. I, § 7.  In Morrison v. Olson, the statute required the Attorney General to investigate allegations of wrongdoing against high level members of the Executive Branch, and to apply to the Special Division for the appointment of a special prosecutor if necessary.  The Court made several holdings: 1) the independent counsel was an inferior officer, who could lawfully be appointed by Congress, or the courts if so provided by Congress; 2) the provision restricting the AG’s power to remove except for “good cause” does not unreasonably interfere with the Executive Branch’s power of removal; 3) and the Act does not violate the principle of separation of powers since “We have never held that the Constitution requires that the three branches of Government ‘operate with absolute independence.’”  In Mistretta v. United States, the U.S. Sentencing Commission was set up to establish uniform sentencing guidelines for federal crimes.  At least three of the members were to be federal judges.  The Ps claimed that this “extrajudicial” role intruded upon Congress’ lawmaking authority.  The Court disagreed, holding that the sentencing guidelines pertain to an exclusively judicial function, which is not only permissible, but “peculiarly appropriate.”
Since Morrison, the Court has rejected two additional constitutional challenges to nonpresidential appointments.  Those include Freytag, where the Tax Reform Act authorized the chief judge of the Tax Court to appoint “special trial judges” to hear certain proceedings.  The Court held that the appointment of these judges did not violate the Appointments Clause because the Tax Court was a court of law within the meaning of the Clause.  Similarly, in Weiss, the Judge Advocate General appointed military judges to serve on special and general courts martial.  The Court held that although the officers received judicial appointments via the JAG, they had already been appointed as commissioned officers by the President.  In Metropolitan Washington Airports Authority v. Citizens for the Abatement of Aircraft Noise, the Board of Review, set up by Congress, to veto decisions made by the Metro. Washington Airports Authority was determined to violate the Presentment and Bicameralism requirements of Art. I, §§ 1, 7.  The Court held that by permitting members of Congress to veto the actions of the Authority, Congress was executing the law in violation of the separation of powers and the “‘finely wrought and exhaustively considered procedures’ specified in Article I.”

Implied Fundamental Rights

The Privileges or Immunities Clause

In The Slaughterhouse Cases, Louisiana enacted a statute restricting all livestock slaughtering and landing activities to one company.  The Ps contended that this violated the P and I Clause of the 14th Amendment.  The Court held that the P and I Clause protects only against State infringement of national citizenship/rights, not State citizenship/rights.  Thus, the Clause only protected a few, largely irrelevant rights that were protected under federal law already, including the right to protection on the high seas, free access to seaports, etc.  The P and I Clause was rendered, and remains to this day, superfluous.  In the dissents, the Justices maintained that the purpose of the 14th Amendment was to protect against State discrimination against the fundamental rights of African-Americans, and that such a narrow reading of the Amendment was clearly contrary to the legislative intent.

The Incorporation Controversy

In Barron v. Mayor & City Council of Baltimore, the construction initiated by the City of Baltimore adversely affected the wharf owned by a private individual.  The Court held that this action was not a violation of the 5th Amendment guarantee that private property shall not be “taken for public use, without just compensation,” because the 5th Amendment was interpreted as a restriction on the exercise of authority by the federal government only, not the States.  In Murray v. Hoboken Land & Improvement Co, the Court asked the question, what is a violation of due process?  The Court held that it must look to the common and statute law of England, and concluded that the just compensation provision of the 5th Amendment, as was the case above, only applies to the federal government, not the States.  In Twining v. New Jersey, the Court held that the exemption from self-incrimination is not a “fundamental principle of liberty and justice which inheres in the very idea of free government and is the inalienable right of a citizen of such a government.”  The Court maintained that it is possible for some of the first 8 amendments to constitute a denial of due process, but not because of their mere enumeration—because of their nature as being part of “the conception of due process of law.”  In Palko v. Connecticut, the Court validated a Connecticut statute permitting the State to appeal in criminal cases in violation of the double jeopardy provision of the 5th Amendment.  Although the Court recognized the “value and importance” of immunity from prosecution except by indictment, the Court concluded that this is not “of the very essence of a scheme of ordered liberty.”  The Court said that to abolish this right is not a violation of a fundamental “principle of justice … rooted in the tradition and conscience of our people….”  In Adamson v. California, the Court held that permitting the prosecution to comment on the D’s failure to take the stand was not a violation of the D’s privilege against self-incrimination.  More importantly, Justice Black, in his famous dissent, set forth the Total incorporation theory, in which he maintained that the original purpose of the 14th Amendment was “to extend to all the people of the nation the complete protection of the Bill of Rights.”  This theory has never been fully supported, though the Court currently has adopted a selective incorporation approach.  In Duncan v. Louisiana, the Court finally began to apply that approach, where it held that the 6th Amendment right to trial by jury is in fact incorporated in the 14th Amendment right to due process in state criminal prosecutions.  The Court held that the right to a jury trial is “fundamental to the American scheme of justice….”

Substantive Due Process: The Protection of Economic Interests and the Problem of “Redistribution”

The Road to Lochner

In Munn v. Illinois, the Court held that an Illinois law fixing the maximum charges for grain-storage warehouses did not violate the Due Process clause.  The critical inquiry is whether the private property is “affected with a public interest.”  If it is, then the Court will defer to the local legislature.  If it is strictly private in nature, then the judiciary would determine what regulations were reasonable.  In the Railroad Commission Cases, the Court sustained state regulation of railroad rates, but maintained that states cannot “require a railroad corporation to carry persons or property without reward; neither can id to that which in law amounts to a taking of private property for public use without just compensation, or without due process of law.”  In Santa Clara County v. Southern Pacific Railroad, the Court held that “corporations were ‘persons’ within the meaning of the due process clause of the fourteenth amendment,” thus permitting challenges to regulations by corporations.  In Mugler v. Kansas, the Court upheld a state law prohibiting the sale of alcoholic beverages, but maintained that not every regulatory measure “is to be accepted as a legitimate exertion of the police powers of the State.”  In The Minnesota Rate Case, the Court invalidated a state statute setting final and unreviewable railroad rates.  This was the first time that the Court directly relied on the due process clause to invalidate a state economic relation.  In Allgeyer v. Louisiana, the Court took its biggest step toward Lochner, when it invalidated a state statue prohibiting the issuance of insurance on property in the state from any company not licensed in the State.  The Court said that the “liberty” in the due process clause incorporated freedom to live and work where one pleases, to pursue any livelihood or calling, and to enter into all contracts that are necessary and essential to carry out the other rights inherent in the due process clause.  In Lochner v. New York, the Court invalidated a N.Y. law that restricted bakers to working no more than 10 hours per day, or 60 hours per week.  The Court held that any abridgement of the freedom to contract in employment is a violation of the due process clause.  The Court rejected the argument that the statute was necessary to protect not only the health of the workers but also of the bread eating public, on the grounds that the statute could have more directly addressed that intent without affecting the freedom to contract.

The Lochner Era

Not long after Lochner, in Muller v. Oregon, the Court began to erode the fundamental freedom to contract in employment when it upheld a statute prohibiting the employment of women in laundries for over 10 hours per day.  The Court distinguished Lochner on the grounds that women’s physical condition placed her at a disadvantage, and legislation protecting women was thus “necessary to secure a real equality of right.”  In Bunting v. Oregon, the Court went even further, upholding a statute establishing a maximum 10 hour work day for factory workers of both sexes.  In Adair v. United States and Coppage v. Kansas, the Court invalidated federal and state legislation forbidding employers to require employees to agree not to join a union.  In Adkins v. Children’s Hospital, the Court again spoke of the freedom to contract where it invalidated a law establishing minimum wages for women.  In New State Ice Co v. Liebmann, the Court invalidated a law prohibiting any person to manufacture ice without a certificate of convenience and necessity, again validating the freedom to contract.  Overall, the Court’s decisions in the “Lochner era” were often inconsistent, and the primary basis for its decisions tended to be its perception of the “’real’ reason for the regulation.”  By the mid-1930’s, the Court was prepared to abandon Lochner altogether, and this can be seen in a number of cases, the first of which is Nebbia v. New York.  In that case, the Court validated a State system of minimum and maximum retail prices for milk in order to protect the livelihood of dairy producers.  The Court concluded that price control, as any form of regulation, is only unconstitutional if “arbitrary, discriminatory, or demonstrably irrelevant to the policy the legislature is free to adopt….”  In West Coast Hotel Co. v. Parrish, the Court permitted State minimum wage laws for women.  Significantly, in Lincoln Federal Union v. Northwestern Iron & Metal Co., the Court upheld a state right to work law that prohibited closed shops.  The Court expressly stated that it had abandoned the Allgeyer-Lochner-Adair-Coppage doctrine in exchange for the earlier principle that states may legislate against “injurious practices in their internal commercial and business affairs,” as long as such laws do not violate “some specific constitutional prohibition.”  In U.S. v. Carolene Products Co, the Court validated a federal statute prohibiting the interstate trade of “filled milk” for health reasons and consumer protection.  The Court took a very liberal approach, holding that as long as “any state of facts either known or which could reasonably be assumed affords support,” exists, then such laws are permissible.  The Court went even further in Williamson v. Lee Optical of Oklahoma, where it validated a state statute requiring opticians to use prescriptions from optometrists or ophthalmologists for duplicating eyeglass lenses.  The Court held that the law does not even need to be “logically consistent with its aims to be constitutional.”  The law is constitutional as long as the law was designed to address some evil, and can be considered a “rational way to correct it.”  Finally, the Court abandoned nearly every remnant of judicial scrutiny in Ferguson v. Skrupa, where a Kansas law prohibiting non-lawyers from engaging in the business of debt adjusting was sustained.  The Court held that States may legislate against what they consider to be injurious practices in their internal commercial and business affairs, so long as their laws are not in violation of  “some specific federal constitutional prohibition.”

Fundamental Interests and the Equal Protection Clause

In Buck v. Bell, the Court held that a Virginia statute authorizing the sterilization of inmates who where found to be insane or imbecilic was valid, since 3 “generations of imbeciles are enough.”  In Skinner v. Oklahoma, the court rejected that approach, instead holding that a State law requiring the sterilization of “habitual criminals” is a violation of the 14th Amendment right to equal protection under the laws.  The Court held that strict scrutiny must be applied to protect against “invidious discrimination … against groups or types of individuals.”  

Modern Substantive Due Process: Privacy, Personhood, and Family

In Meyer v. Nebraska, the Court struck down a state law prohibiting the teaching of any modern language other than English in any public or private grammar school.  The Court said that the right to “acquire useful knowledge” was a fundamental right “which must be respected.  Because there is no harm caused by the teaching of languages other than English, there is no basis for the State’s restriction of this right “long freely enjoyed.” 

The Right of Privacy

In Griswold v. Connecticut, the Court invalidated a State statute that prohibited the use of all contraceptive devices and imposed criminal penalties on those found to have distributed or provided information pertaining to such devices to married couples.  The Court held that activities subject to state regulation may not “sweep unnecessarily broadly and thereby invade the area of protected freedoms.”  The protected freedom at issue was the “intimate relation of husband and wife,” which was protected by the 1st Amendment, which incorporates a “penumbra” of privacy rights “necessary in making the express guarantees fully meaningful.”  In Eisenstadt v. Baird, the Court invalidated a Mass. statute that prohibited the distribution of contraceptive drugs or devices to unmarried persons on the grounds that it violated the equal protection clause.  Again, the right of privacy must inhere in both individuals and married couples alike.  In Carey v. Population Services International, the Court invalidated a N.Y. law that prohibited any person other than a pharmacist from distributing contraceptives.  The Court noted that the right to privacy extends to the doctor’s office, hospital, hotel room, etc., rather than to any particular place, since the right is concerned with a protected intimate relationship.

Abortion

In Maher v. Roe, the Court held that a State’s refusal to provide Medicaid benefits for nontherapeutic abortions was permissible.  The Court declared that Roe did not establish a “constitutional right to an abortion,” but only protection from “unduly burdensome interference with [a woman’s] freedom to decide whether to terminate her pregnancy.”  The Court held exactly the same way in Harris v. McRae, saying that the woman’s freedom of choice does not incorporate a right to the “financial resources to avail herself of the full range of protected choices.”  Yet again, in Rust v. Sullivan, the Court decided that a State may lawfully opt to fund childbirth rather than abortion because the due process clause confers “no affirmative right to governmental aid, even where such aid may be necessary to secure life, liberty, or property interests of which the government itself may not deprive the individual.”  Importantly, if the Court held differently in these cases, it would be establishing an affirmative right to an abortion, and the Constitution has consistently been construed as a document of only negative rights.  In City of Akron v. Akron Center for Reproductive Health, Inc, the Court found that various provisions of the Akron ordinance that imposed various requirements on the abortion process were unconstitutional.  The Court held that a second-trimester hospitalization requirement, waiting period, and information dissemination requirement were significant obstacles in the “path of women seeking an abortion,” and were therefore invalid.  In Planned Parenthood of Central Missouri v. Danforth, the Court invalidated a Missouri statute requiring the prior written consent of the spouse prior to abortion, and also invalidated a parental consent requirement for women under the age of 18.  In Belloti v. Baird, the Court rejected a similar parental consent requirement, but in Planned Parenthood Association of Kansas City v. Ashcroft, the Court upheld such a requirement.  In Thornburgh v. American College of Obstetricians and Gynecologists, the Court again invalidated various provisions of a Pennsylvania statute requiring dissemination of information, informed consent, presence of a physician for post-viability abortions, etc.  An important case is Webster v. Reproductive Health Services, in which the Court found that a statement in an abortion statute’s preamble that “the life of each human being begins at conception” is not in conflict with the statement in Roe that a “State may not adopt one theory of when life begins to justify its regulation of abortions.”  The Court determined that this statement was only a value judgment, rather than anything more significant.  In the most significant case since Roe, in Planned Parenthood of Southeastern Pennsylvania v. Casey, the Court validated numerous provisions of the Pennsylvania Abortion Control Act, while invalidating only a spousal consent requirement, and narrowing the “essential holding” of Roe to three things: 1) the right to choose to have an abortion; 2) the State’s power to restrict abortions after the stage of viability; and 3) the principle that the State has a legitimate interest in protecting the health and safety of the woman and fetus.  The Court overturned the trimester approach in Roe, and overruled Thornburgh and Akron with respect to their approach to parental consent, dissemination of information, and waiting periods.  The Court employed “the undue burden analysis,” stating that an abortion statute provision is invalid only if it places a “substantial obstacle in the path of a woman seeking an abortion before the fetus attains viability.”

Family and Other ‘Privacy’ Interests

In Moore v. City of East Cleveland, the Court invalidated a city ordinance that restricted certain members of a family from living together in “any dwelling unit” on the grounds that it violated the due process clause of the 14th Amendment.  The Court held that when a government authority intrudes on family living arrangements, “this Court must examine carefully the importance of the governmental interests advanced and the extent to which they are served by the challenged regulation.”  In Lyng v. Castillo, the Court upheld a provision of the federal Food Stamp Act that treated parents, children, and siblings living together as a single household, whereas unrelated individuals living together could establish separate households, and thereby qualify for additional benefits.  The Court decided that close family relatives were not a suspect class because they were not traditionally subject to discrimination, and do not possess any of the characteristics of the typical minority or politically powerless group.  In Bowen v. Gilliard, an amendment to the Aid to Families with Dependent Children program required recipient families to include all children living in the household, including children already receiving child support payments from noncustodial parents.  The family’s benefit level was thereby reduced.  The Court held that these requirements were not subjected to heightened scrutiny because they interfered with family relations.  In Zablocki v. Redhail, the Court invalidated a state statute that prohibited marriages where one party failed to meet support obligations for their dependent children.  The Court held that the right to marry is fundamental, and any infringement of that right must be “supported by sufficiently important state interests and is closely tailored to effectuate only those interests.”

Education and the Continuing Effort to Define Fundamental Interests

In San Antonio Independent School District v. Rodriguez, the State of Texas had a system of financing public education (based on property taxes) whereby some districts received disproportionately higher funding.  The Court held that the system satisfied the standard of rationally furthering “a legitimate state purpose or interest.”  In Plyler v. Doe, a Texas statute permitted local school districts to deny free public education to children not legally admitted into the U.S.  The Court held that the statute violated the equal protection clause of the 14th Amendment by discriminating without furthering “some substantial goal of the State.”  The Court considered the “costs to the Nation and to the innocent children who are its victims” in making its determination.  The holding in Plyler is by no means the prevailing standard, as illustrated in Martinez v. Bynum, where the Court upheld another Texas statute that authorized local school districts to deny tuition free admission to public schools to minors living apart from their parents or guardians and whose presence is “for the primary purpose of attending public free schools.”  Similarly, in Kadrmas v. Dickinson, the Court upheld a North Dakota program permitting local school boards to charge a fee for transporting students to and from public schools.  The Court stated that because the Constitution does not require the state to provide any bus service, it certainly does not require the state to provide free bus service.  Again, the Court attempted to avoid construing the Constitution as providing positive rights. 

Travel

In Shapiro v. Thompson, the Court invalidated a D.C. law imposing a one year residency requirement before permitting new residents to obtain welfare assistance.  The Court decided the case on right to travel grounds, holding that the right to travel “occupies a position fundamental to the concept of our Federal Union.”  In order to restrict that right, the Court held that any legislation must promote a compelling governmental interest.  If the law has “no other purpose … than to chill the assertion of constitutional rights by penalizing those who choose to exercise them, then it is patently unconstitutional.”  In Zobel v. Williams, the Court held that an Alaska statute distributing the income derived from its natural resources to adult citizens based on their length of residence violated the equal protection clause because it lacked a “legitimate state purpose.”  In Hooper v. Barnalillo County Assessor, the Court similarly invalidated a New Mexico statute granting a special tax exemption to Vietnam Veterans on the same grounds.  In Memorial Hospital v. Maricopa County, the Court invalidated on equal protection grounds an Arizona statute requiring a one year residence in the State before providing nonemergency medical care at county expense.  Medical care, the Court declared, is “as much ‘a basic necessity of life’ to an indigent as welfare assistance.”  In Sosna v. Iowa, the Court upheld a one-year residence requirement for bringing a divorce action against a nonresident. 

