Contracts Checklist

1) UCC Applicable?

2) Offer—Preliminary Negotiations Only?  Unilateral Contract?  Option Contract?  Firm Offer?  Gift? 

3) Revocation—Prior to Acceptance?  Part Performance offered?  

4) Acceptance—By Correspondence?  By Silence?  By Performance (Unilateral Contract)?  By Promise?  Mirror Image Rule?  Counter-Offer?  Acceptance in Response to the Offer?

5) Consideration—Past Consideration?  Moral Consideration?  Adequacy of Consideration?  Promissory Estoppel as Substitute for Consideration (Expectation)?  

6) Contract = Oral or Written?  If Oral, Statute of Frauds?  Land?  Marriage?  Year?  Executor?  Guarantee?  Suretyship?  Reasonable Reliance?

a) Gaps in Contractual Terms?  Agreement to Agree?  Illusory Promise?  Ambiguity of Terms?  

b) Fully Integrated?  Partially Integrated? 

c) Parol Evidence?

d) Mistakes in Integration?  Reformation?

e) Delegation of Duties?  Assignment of Rights?  Exclusive Distributorship?

f) Manifesting Assent Through an Agent—Apparent Authority?

g) Third Party Beneficiaries—Intended Beneficiary?  Incidental Beneficiary?  

h) Modification?  Preexisting Duty?

i) PUBLIC POLICY???

j) Enforceable as Bargained for consideration?
k) Warranties?  Express?  Implied?  Disclaimers?  
l) Request for Adequate Assurance of Performance?
7) Performance—Implied Duty of Good Faith and Fair Dealing?  Request for Adequate Assurance of Performance?  Acceptance of Goods?  Substantial Performance?  
8) Breach—By Buyer?  By Seller?  Tortious Interference with Contractual Relations?  Promissory Estoppel as Alternative to Breach?  Anticipatory Repudiation?  Is Breach Material?  Perfect Tender Rule?  Cure?

9) Defenses—Incompetence?  Intoxication?  Infancy?  Misrepresentation?  Assertions of Opinion?  Duress?  Improper Threats?  Economic Duress?  Undue Influence?  Unconscionability?  Mutual Mistakes?  Unilateral Mistakes?  Did Party Bear Risk of Mistake?  Duty to Disclose Information?  Impossibility or Impracticability?  Frustration of Purpose?  Allocation of Risk?

10) Damages—Expectation?  Reliance?  Restitution (Unjust Enrichment)?  Specific Performance (Land or for Goods--Unique, Cannot “Cover”; or Personal Services (Exceptional Talent, Knowledge, Ability?  Negative Covenant?))?  Punitive Damages?  Mitigation of Damages?  Cover?

11) Limitations on Damages—Remoteness or Foreseeability?  Certainty of Harm?  Avoidability?  Liquidated Damage Clause?  Excessive Liquidated Damages Void as Penalty?  Warranty Clause?

