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Contracts II Outline Synthesized

Enforceability

The Bargain Theory of Consideration

According to the summary, a contract is an enforceable promise supported by consideration that is bargained for, meaning that it is sought out by the seller and freely given by the buyer.

Distinguishing Bargains from Gratuitous Promises

In Johnson v. Otterbein University, the court held that the D’s promise to pay $100 to the P University to help pay off its debt was not supported by a valid consideration because any promise to make a gift can be revoked at any time, and the debt owed already existed.  In Hamer v. Sidway, the plaintiff was promised $5000 if he did not use tobacco, alcohol, etc., but after the uncle died, his estate refused to pay.  The court held that the P’s promise to give up or refrain from engaging in such vices was a valid consideration because it involved giving up the freedom to exercise a legally protected right.  Prior to that decision, the lower court held in Hamer v. Sidway II that moral consideration was not sufficient, but that the D must have been benefited by the consideration in question.  According to the Official Comment of Rest. § 24, a proposal of a gift is not an offer unless there is some element of exchange; in other words, in order for the proposal to be a valid offer, there must be some consideration (promise or performance) made in return for that proposal.  In Rest. § 71, a return promise or performance must be bargained for in order to constitute a consideration; it is bargained for if sought by the promisor and given by the promisee in exchange for the original promise; the performance may be any act, forbearance, or creation, modification, or destruction of a legal relation, and the performance or return promise may be given to the promisor or somebody else, and may be provided by the promisee or somebody else.  According to the official comment for that section, there must be a mutual manifestation of assent, rather than one or the other promise inducing the other promise by itself.  It is not necessary that what is bargained for of itself induced the making of the promise or that a promise in itself does not induce the return promise or performance for it to be a valid consideration.  Rest. § 81.

Past Consideration

In Moore v. Elmer, the P clairvoyant tried to enforce the D’s alleged promise to pay off her mortgage note by claiming that her prior, free clairvoyant sittings were the consideration.  The court held that past favors cannot be turned into consideration merely because they were asked for, and when the alleged past consideration has no relation to the present contract, there is no valid consideration.

Moral Consideration

In Mills v. Wyman, the D father originally promised to pay the P for his son’s care, though no consideration was given.  The court held that the breach of the D’s promise is a violation of his moral duty, but that no legal duty is involved unless there is something beyond the moral obligation involved.  In Webb v. McGowin, the court held that a moral obligation is sufficient to constitute a consideration where the promisor received a material benefit (life was saved by the D who hurt himself by falling after a block of wood) and there is no legal duty or liability on the part of the promisor.  On appeal, the court in Webb v. McGowin II affirmed, stating that where the promisor receives a material and substantial benefit, such promise to pay is a sufficient consideration.  Rest. § 86 supports the above rule, holding that a prior promise made in connection with a benefit received is sufficient consideration to the extent necessary to prevent injustice, though the prior promise is not sufficient where the original benefit received was a gift, the promisor has not been unjustly enriched, or the value of the promise is disproportionate to the value of the benefit.  

Action Not Taken in Response

In Glover v. Jewish War Veterans of the United States, the P complied with an offer to help capture a criminal, but had no knowledge of the offer at the time she complied.  The court held that one cannot take advantage of an offer unless they know of its existence.  In Glover v. District of Columbia, the court came to the same conclusion—the P could not benefit from a reward for complying with a request for help if she did not know of the reward at the time she offered to help (especially because here P was approached by the police, not vice versa.)  Rest. § 23 supports this view—it is necessary in a bargain that each party manifest assent to the manifestation of the other.

Contract Modification and the Preexisting Duty Rule

In Stilk v. Myrick, a captain of a ship promised to increase the wages of other sailors after two sailors deserted.  The court held that that promise was not enforceable because the Ps already promised to do the work for which they would be paid and a contract for personal services could not be modified during the course of performance without some additional consideration.  In Alaska Packers’ Assn. v. Domenico, the Ps forcibly compelled the manager to increase their wages after commencing performance of their contract, and the court again held that additional consideration must be provided before a valid contract may be modified.  In Brian Construction and Development Co. v. Brighenti, the D was a subcontractor who in the course of performance noticed additional rubble that required additional work; rather than finish performance for additional (orally promised) consideration, D refused to go on with the job.  The court held that unanticipated developments during the course of performance permit the modification of the contract for additional consideration, and a promise to provide such consideration is valid if the promisee lives up the standards of fair dealing and honesty.  Rest. § 89 provides that a modification of a duty under a contract not fully performed is valid if it is fair and equitable in the circumstances, considering the presence of unanticipated circumstances, to the extent provided by statute, or to the extent that justice so requires due to material change of position due to reliance on the promise.  According to UCC § 2-209(1), NO ADDITIONAL CONSIDERATION is required to alter a sales contract, though any modification must be made in accordance with the standards of good faith and fair dealing.  In United States v. Stump Home Specialties Manufacturing, Inc, the court restates the Rest. Rule requiring additional consideration, and the UCC rule that abrogates the Rest. Rule, and simply states that the purpose for imposing a consideration requirement is to prevent coercive modifications, though it does not actually perform that function well.

Adequacy of Consideration

In Hardesty v. Smith, the court held that the court should not consider the value of the consideration in relation to the contract in order to determine whether the consideration is sufficient.  However, the consideration may be insufficient if it is unconscionable (shocks the conscience of the court.)  According to Rest. § 79, once the requirement of consideration is met, there is no need for any benefit or detriment for either party, there is no need for equivalency of the value of the items exchanged, and there need not be any mutuality of obligation.  On the other hand, according to the official comment for that section, a disparity in the value of the items exchanged MAY evidence a lack of bargained for exchange, or a mere nominal consideration.  Such consideration does not satisfy Rest. § 71, but may satisfy the requirements set forth in § 6 for formal characteristics of the promise.  In Rest. § 364, it is provided that specific performance or injunctive relief will be denied if the exchange is “grossly inadequate” or the terms of the contract are otherwise unfair.  The essential holding in Newman & Snell’s State Bank v. Hunter is that something of absolutely no value cannot serve as adequate consideration.

The Doctrine of Promissory Estoppel

The Development of Promissory Estoppel as a Substitute for Consideration—(Goal is to enforce the contract)

Family Promises

In Ricketts v. Scothorn, the donor grandfather offered to pay the donee granddaughter $2000 with interest if she quit her job.  She did so, but after he died, the estate refused to pay.  The court held that where the donee has acted in reliance on the promise, to her detriment, the donor is estopped from revoking the offer.

Promises to Convey Land

In Greiner v. Greiner, the mom promised to give some land to her son, who acting in reasonable reliance on that promise, moved onto the land; the mom tried to revoke the offer.  The court followed the Restatement § 90, in stating that a promise which the promisor should reasonably expect to induce substantial and definite action or forbearance on the part of the promisee, who is in fact induced, is sufficient without consideration if injustice can only be prevented by enforcing the promise.

Charitable Subscriptions

In Allegheny College v. National Chautauqua County Bank of Jamestown, the D promised to give the college (in response to a request) $5000 in exchange for the college setting up a scholarship in her name.  The D revoked, and the school sued.  The court held that although gifts cannot ordinarily be treated the same way as other offers, the school acted in reliance on the promise since it did get a down payment before the promise was revoked, and the D was estopped from revoking the offer.

Promises of a Pension

In Feinberg v. Pfeiffer Co, the P was promised a retirement income, which he reasonably relied on after retiring; the D attempted to revoke that offer since there was no consideration.  The court held that because the P reasonably relied on the offer, the D could not revoke it.  The court again followed § 90.

Construction Bids

In James Baird Co. v. Gimbel Bros., Inc, the court held that a subcontract bid may be revoked even after the contractor submitted a bid in reliance on that original bid, if the subcontract bid required an acceptance.  However, that decision was overturned in Drennan v. Star Paving Company, where the court held that reliance on a subcontract bid renders that bid irrevocable.  The court, once again, relied on § 90.  Section 87 of the Restatement essentially applies the doctrine of promissory estoppel to option contracts.

Promissory Estoppel as an Alternative to Breach of Contract—(Goal is to get reliance interest, not expectation)

In Goodman v. Dicker, a case where promissory estoppel is used as a means to recover reliance interest damages, the P relied on the D’s offer to provide it with merchandise for a radio retail franchise.  The court essentially held that good faith and fair dealing requires that one who makes representations to another is estopped from revoking the original offer if the offer is reasonably relied on to the promisee’s detriment.  In Hoffman v. Red Owl Stores, Inc, the P relied on the D’s representations that he could set up a grocery store franchise, but the D constantly increased the price, and the P eventually sued to recover his reliance interest.  The court held that promissory estoppel (§90) is applicable even where the promise inducing action or forbearance is of such a nature that it would not constitute a binding and complete contract if accepted.  Section 90 of the Restatement again provides that where one makes a promise that should reasonably be expected to induce action or forbearance of a substantial and definite character, and the promise does induce such action, and justice requires it, then lack of consideration will not preclude the enforcement of a promise.  However, it is important to note that the remedy granted for breach will be limited “as justice requires.”  In Subsection (2), marriage settlements and charitable subscriptions are incorporated under the provisions of subsection (1).

Some Modern Applications and Limits of Promissory Estoppel

Promise

In Blatt v. University of Southern California, promissory estoppel was used as a substitute for consideration where the P claimed he relied on the D’s representation that he was “eligible” for the Order of the Coif if he was in the top-ten, which he was.  The court employed § 90, but held that the P was not induced to act in a substantial or definite character because he would have tried to do well academically anyway, and he was not guaranteed admission, but only “eligibility.”  In Spooner v. Reserve Life Insurance Co, the P’s were promised a renewal bonus if they maintained good business, but the offer said that it could be revoked at any time.  The P’s claimed to act in reliance on the offer, but the D did not provide the bonus.  The court held that illusory promises may not be used as a substitute for consideration or bind a promisor to such promise.  In Ypsilanti v. General Motors, the P’s provided the D with a tax break for staying in their city; the D left anyway.  The court essentially applied § 90, though it didn’t do so specifically, and it held that the promise of 4900 jobs is the type that requires enforcement in order to prevent injustice.  On appeal, the court in Ypsilanti v. General Motors II reversed, stating that reliance is only reasonable if based on an actual promise, which this case did not involve.

Reasonable Reliance

In Alden v. Presley, the D Elvis Presley promised to pay off P’s mortgage.  D died without paying, and P sought to enforce the promise, but she did not even have to pay the mortgage yet.  The court held that the P must suffer a detriment because of her reliance on the promise, and she did not do so in this case.

Injustice of Nonenforcement
In Cohen v. Cowles Media Co, the P promised to give the D newspapers court documents in exchange for remaining anonymous.  The Ds published his name, and P sued.  The court held that where the Ds’ First Amendment rights to print such information would be violated if the promise were enforced, promissory estoppel will not be permitted.  In Cohen v. Cowles Media Co. II, the Supreme Court reversed, holding that First Amendment considerations do not preclude enforcement of a promise via P.E.  On remand for determination of damages, the court in Cohen v. Cowles Media Co. III held that the P was only entitled to such damages to compensate him for his detrimental reliance, since damages may be limited as justice requires.

Performance

Implied Duty of Good Faith Performance

Commercial Leases

In Goldberg 168-05 Corp. v. Levy, the D allegedly intentionally permitted its store to be mismanaged, thus reducing the income, in order to later have an excuse to terminate.  The court held that the requirements of good faith and fair dealing apply to leasehold contracts where one party, in order to damage the other, intentionally permitted its store to go down the toilet so that it could terminate its lease.  In Mutual Life Insurance Co. of New York v. Tailored Woman, the P sued the D department store after it moved some of its merchandise to a different floor, thus permitting the D to avoid paying the P extra money, though the D was entitled, under the lease, to do so.  The court held that the D has not breached the implied duty of good faith and fair dealing by doing something that it is entitled to do under the lease agreement, even if it results in a detriment to the P.  In Stop & Shop, Inc. v. Ganem, the D ceased operation of its store under a percentage rental agreement, while still paying the monthly amount.  The court held that the D has not breached the covenant of good faith and fair dealing unless there were an agreement requiring the D to continue operations as part of the express terms of the lease.  In Food Fair Stores, Inc. v. Blumberg, a lessor again sued the lessee for ceasing operations, while paying only the flat monthly rent in a combined percentage/monthly rent agreement.  The court again held that unless the lessee has breached an express provision of the lease, they are not required to continue in operation, especially where the monthly rent is adequate in the circumstances.  In The Original Great American Chocolate Chip Cookie Co. v. River Valley Cookies, Ltd., the court said that contract law imposes a duty not to be reasonable, but to avoid taking advantage of gaps in the contract that expose vulnerabilities on the part of the other party.

Employment Contracts
In Monge v. Beebe Rubber Co, an employee hired through an at-will contract was terminated without just cause.  The court held that it is in the best interest of the economy and society to impose a duty of good faith in at will employment contracts, even without a contract, in order to prevent malicious or bad faith terminations.  In Murphy v. American Home Products Corp, a 59 year old employee was terminated after reporting alleged rules violations.  In spite of clear evidence of retaliation, the court held that the employer’s right to terminate at will should not be disturbed.  In Texaco v. Pennzoil, the court held that where the parties are under a duty to perform that is definite and certain, the courts will impose a duty of good faith negotiation in order to prevent a breach.  However, the implied duty of good faith and fair dealing only applies to everything AFTER negotiations.

Implied and Express Warranties

Implied Warranties of Merchantability and Fitness for a Particular Purpose

In Step-Saver Data Systems, Inc. v. Wyse Technology, the trial court instructed the jury that to find the D liable for violating the warranty of fitness for a particular purpose, the D had to be aware of the specific applications for which the terminals would be used.  The appellate court accepted that instruction, holding that breach of the implied warranty of fitness for a particular purpose requires knowledge of the buyer’s particular purpose, the seller must know that the buyer is relying on its skill or judgment, and the buyer must, in fact, rely on such judgment.  UCC § 2-315.  Under UCC § 2-314, unless excluded or modified, a warranty that the goods are merchantable is implied as long as the seller is a merchant of that sort of goods; the goods must pass without objection in the trade; in the case of fungible goods, be of fair and average quality; must be fit for their ordinary purpose; include the kind, quantity, and type of goods required; be contained, packaged, and labeled properly; and conform to the representations on the label or packaging.  Under § 2-315, if the seller knows that the buyer intends the good for a particular purpose, and that the buyer is relying on the seller’s judgment or skill, there is an implied warranty of fitness for a particular purpose.  Under § 2-714, the damages recoverable in case of a breach of one of these warranties is the difference between the value of the products delivered as compared with those as they were supposed to be under the warranty, unless there are other, proximate damages in the circumstances.

Express Warranties

In Royal Business Machines, Inc. v. Lorraine Corp, the D sold various copiers that did not conform to the warranties.  The court held that an express warranty must incorporate an affirmation of fact or promise pertaining to the goods sold that becomes a basis for the bargain.  The test for determining whether the statements are an express warranty or mere puffing is whether they merely involve opinions or general statements that the product is “the best” or “great,” etc.  Also, the buyer cannot rely on statements known to be untrue, but statements as to future capacity can constitute an express warranty.  According to UCC § 2-313, an express warranty is formed by any affirmation of fact or promise made by the seller that becomes the basis for the bargain, any description of the goods becomes an express warranty that the goods shall conform to that description if it is part of the basis of the bargain, any sample or model that becomes part of the basis of the bargain similarly creates an express warranty that the goods shall comply to that model, and it is not necessary that there be any formal language of “express” or “warranty,” but opinions or general statements as to the value of the goods are not sufficient to create a warranty.  In CBS, Inc. v. Ziff-Davis Publishing Co, the P questioned the accuracy of the D’s financial information prior to closing, and the D contends that this relieves it of its duty to conform to the warranties under the contract.  The court held that the fact that the buyer has questioned the seller’s ability to perform under the contract does not relieve the seller of its obligations under the express warranties when it subsequently attempted to fulfill the promised performance.

Express Disclaimers of Warranty

In Schneider v. Miller, the P bought a car “as is” from the D.  The car then fell apart, and the P attempted to sue under an implied warranty of fitness.  The court held that an “as is” clause in a contract is sufficient to waive any implied warranty, and the buyer assumes the entire risk of the transaction.  In Pelc v. Simmons, the court reaffirmed the holding above for an “as is” clause, stating that “Words do have meaning”, and that if such words are rendered meaningless, there will be confusion and a lack of certainty as to the meaning of any words.  In UCC § 2-316, it is provided that words or conduct related to the creation of express warranties are to be construed in accordance with words or conduct that appears to negate or limit such warranties, whenever doing so is not unreasonable.  In order to exclude or modify the warranty of merchantability, there must be a writing that mentions “merchantability” and is conspicuous; similarly, there must be a conspicuous writing to exclude or modify the warranty of fitness; and to exclude all implied warranties, the document must clearly say that “no warranties extend beyond this document” or something similar.  Further, language like “as is” is sufficient to exclude implied warranties if it is clear and unambiguous in nature.  Also, if the buyer inspects or refuses to inspect the goods, any implied warranty as to defects that should have been detected upon inspection is excluded.  An implied warranty can be restricted or excluded by course of dealing or course of performance or usage of trade.  Finally, limitation of damages for breach of warranty can be made through liquidated damage clauses, limitation of damage, or contractual modification of remedy.  In Morris v. Mack’s Used Cars, the court held that express disclaimers do not preclude all potential future causes of action, if they pertain to breach of duty of good faith and fair dealing, fraud, or some other conduct provided for under the Consumer Protection Act.

Breach

Prospective Nonperformance

Anticipatory Repudiation

In Albert Hochster v. Edgar de la Tour, the D breached a contract prior to the date of commencement of the contract with the P.  The court held that the P was entitled to file suit prior to the date of commencement of the contract because the D is “instantly liable” as soon as he breaches.  In Harrell v. Sea Colony, Inc, the court held that the P had not anticipatorily breached his contract with the D because anticipatory repudiation requires a definite and unequivocal manifestation of intent to breach when the time for performance arrives.  In UCC § 2-610, where one party has repudiated the contract, resulting in a substantial impairment in the value of the contract to the other, the non-repudiating party has three options: await performance of the repudiating party; resort to any remedy for breach even though he has informed the other party that he will wait for performance; or suspend his own performance.  According to UCC § 2-611, the repudiating party may retract his repudiation at any time before performance is scheduled if the other party has not cancelled or materially changed his position, or stated that he considered the repudiation final.  Retraction may be by any method that clearly informs the other party of such retraction, and must include any assurances to the other party that the repudiating party will perform.  The retraction reinstates both parties’ rights under the contract, with due allowance made to the aggrieved party for any delay caused by the original repudiation.

Adequate Assurances of Performance

In Scott v. Crown, the P demanded assurance that the D would fulfill the contract; the D refused to provide that assurance.  The court, in following UCC § 2-609, held that a request for assurance must be in writing, and that before the assurance is provided, the requesting party may suspend performance if commercially reasonable.  However, if it is clearly understood that suspension of performance is an alternative for the other party’s failure to provide assurance in response to an oral request, then such oral request may be acceptable.  In this case, the request was not reasonable and there was no such clear understanding.  Again, according to § 2-609, a party may require in writing, assurance of performance if reasonable grounds for insecurity arise, and may suspend performance until such assurance is provided if commercially reasonable.  The reasonableness or adequacy of assurance provided will be judged according to commercial standards, and any acceptance of improper goods or performance does not prejudice the requesting party’s right to demand assurance of future performance.  After receiving a demand for assurance, failure to provide such assurance within a reasonable time, not to exceed 30 days, should be treated as a repudiation of the contract.

When is Nonperformance Material?

In Continental Grain Co. v. Simpson Feed Co., the P failed to provide shipping instructions to the D within 48 hours of its request; the D then terminated the contract.  The court held that in order to be justified in cancelling performance or breaching, the other party must have committed a material breach.  In determining when a breach is material, the court referred to Rest. (first) § 275, which includes: the extent to which the injured party will obtain the anticipated substantial benefits; extent to which the injured party may be compensated for lack of complete performance, the hardship involved by a failure to perform; the willful or negligent conduct of the party failing to perform, the certainty that the other party will perform the remainder of the contract.  Under Rest. (Second) § 241, the factors to consider when determining the materiality of a breach include: extent to which the injured party will be deprived of an anticipated benefit; extent to which the injured party can be compensated for the loss of the benefit; extent to which the party failing to perform will suffer forfeiture; the likelihood that the party failing to perform will cure his failure (mitigate???); and the extent to which the party failing to perform is comporting with standards of good faith and fair dealing.  According to UCC § 2-611, an installment contract is one in which delivery is required or authorized to be made in separate lots, even though the contract states that each delivery is to be a separate contract; the buyer may reject the delivery of any particular lot if it is not acceptable under the terms of the contract, but if the seller gives adequate assurance of its cure, the buyer must accept that installment.  Whenever non-conformity with any one delivery has occurred and such non-conformity substantially disrupts the value of the whole, a breach of the entire contract has occurred.  But, if the buyer accepts the non-conforming goods without seasonably notifying of cancellation or files suit only with respect to past deliveries or future installments, then the buyer is precluded from challenging such non-conformity and has impliedly accepted it.  In Leazzo v. Dunham, the court found that an anticipatory breach involves a definite and unequivocal manifestation of intent not to perform prior to the time of performance, which then permits the other party to treat the contract as cancelled.

The Perfect Tender Rule: Cure and Rescission

In Ramirez v. Autosport, the court held that the buyers of a camper van were justified in cancelling the contract for sale for any nonconformity.  The court applied UCC § 2-608, which preserves the perfect tender rule, permitting cancellation for any nonconformity, though also permitting the seller to effect a cure and preclude unfair cancellation by the buyer.  According to UCC § 2-106, cancellation occurs when any party ends the contract because of the other’s breach.  In such a case, the cancelling party retains any remedy for the other’s breach.  Under § 2-508, the seller may effect a cure after a delivery is rejected for nonconforming goods at any time prior to the specified time for performance.  If the buyer then rejects the next delivery which the seller had reason to believe would be acceptable to the buyer, the seller has an additional reasonable period of time in which to effect a cure.  Under § 2-601, the buyer’s remedies for breach of an installment contract where the goods fail in “any respect” include a rejection of the whole contract, acceptance of the whole, or acceptance of only part of the whole, and a rejection of the rest.  Under § 2-602, the buyer must reject the goods by seasonably notifying the seller within a reasonable time; after the goods are rejected, any exercise of ownership by the buyer is a wrong to the seller; if the buyer has taken possession of the goods before rejecting them, he is under a duty to hold them with reasonable care for a sufficient time to permit the seller to retrieve them, but he is under no other duty with respect to such goods.  Under § 2-606, the buyer has accepted the goods if after a reasonable time for inspection, he notifies the seller that they conform to the contract or that he will take them in spite of their nonconformity; if the buyer has failed to make a seasonable rejection after sufficient time for inspection; or does any act inconsistent with the seller’s ownership, but if such act is wrongful against the seller, such acceptance is only valid if ratified by the seller; and acceptance of any part of any commercial unit is to be treated as an acceptance of the whole.  Under § 2-607, the buyer must pay at the contract rate for any goods that are accepted; acceptance of the goods, even if they do not conform, precludes a future attempt to reject them, unless the buyer was under a reasonable assumption that such nonconformity would be cured by the seller; once the goods have been accepted, the buyer is required to inform the seller within a reasonable time of his breach or be barred from a remedy; if the buyer claims infringement (?) and the seller sues because he has not performed, the buyer must notify the seller within a reasonable time of notification of litigation or be barred from any remedy over for liability established by the litigation; the burden of proof is on the buyer to prove a breach with respect to the goods accepted; if the buyer is sued for breach of a warranty in an action where the seller may be answerable over, he may inform the seller in writing of the litigation; if the seller may defend in the common action and fails to do so, but may be liable in the action by the buyer, he will be liable to the buyer.  If the original claim is for infringement or the like and the seller has demanded in writing to take over the litigation, if the seller told the buyer that he will be precluded from recovery unless he agrees to permit the seller to take control (including settlement, etc.) then the buyer will be precluded from recovery if he fails to do so.  According to § 2-608, the buyer may revoke acceptance of a lot or commercial unit that does not conform to the contract if such nonconformity substantially impairs its value to him and he accepted it on the reasonable assumption that its nonconformity would be cured and it has not been seasonably cured, or without discovery of the nonconformity if such failure to discover was caused by difficulty in the ability to discovery such nonconformity or the seller’s assurances before acceptance.  Revocation of acceptance must occur within a reasonable time after the buyer discovered or should have discovered the defects, and before any substantial change in the condition of the goods not caused by the defects.  A buyer who so revokes has the same rights and duties with regard to the goods as if he had accepted them.  In § 2-709, when the buyer fails to pay the price as it becomes due, the seller is entitled to recover the price of the accepted goods or conforming goods lost or damaged within a commercially reasonable time after the risk of their loss has passed to the buyer, and of goods identified in the contract if the seller is unable after reasonable effort to sell them at reasonable price or the circumstances indicate that such effort will be unavailing.  Where the seller sues for the price and is in possession of goods identified in the contract he may sell them at any time prior to collection of judgment but the net proceeds must be credited to the buyer and payment of the judgment entitled him to any goods not resold.  After the buyer has wrongfully rejected or revoked acceptance of goods or has failed to make a payment or repudiated, the seller shall be entitled to damages for non-acceptance.  Under § 2-711, where the seller has failed to deliver or repudiates or the buyer rightfully rejects or revokes acceptance, the buyer may cancel and recover his reliance interest and may also cover and recover damages based on that, recover damages for non-delivery.  Where the seller repudiates or fails to deliver, the buyer may also recover the goods if they have been identified or obtain specific performance or replevy the goods.  On justifiable revocation of acceptance or rejection of the goods, the buyer retains a security interest in goods in his control for any amount paid to the seller and any expenses for inspection, care, maintenance or transportation of such goods and may resell them as an aggrieved seller. 

The Substantial Performance Doctrine

In Jacob & Youngs v. Kent, the P sued the D contractor for failing to provide the specified brand of wrought iron pipe.  Because the brand that was used was so similar in quality and price, the court held that the D substantially performed because the mistake was trivial and innocent.  However, were the mistake so substantial as to frustrate the purpose of the contract, then the breach would have been substantial.  In such a case, the measure of damages is generally the cost of replacing the wrong product with the right one, unless the cost of completion is so grossly disproportionate to the “good to be attained.”  Where that is the case, the measure of damages is the difference in value between the price of the expected product and the price of the product as delivered.  In Groves v. John Wunder Co, the D intentionally breached a contract where it agreed to remove sand and gravel in order to “grade” some land.  The court held that the proper measure of damages is not the difference in value between the product as delivered versus the product as expected, but the price of remedying the defect.  In Peevyhouse v. Garland Coal Mining Co, the D failed to perform some remedial work that was incident to the primary goal of the contract.  The court held that although the general measure of damages is the price of performance, where the economic benefit to be gained by performance is grossly disproportionate to the cost of performance, then the proper measure of damages is the diminution in market value of the property resulting from the non-performance.  Section 348 of the Restatement provides that where the breach results in unfinished or defective construction and the damages are not proved with sufficient certainty, the measure of damages is the diminution in market value resulting from the breach, or the cost of the performance IF the cost of performance is not clearly disproportionate to the “probable loss in value” to the nonbreaching party.

Incompetence

In Ortelere v. Teachers’ Retirement Board of the City of New York, the P’s husband tried to void his wife’s election of retirement benefits for mental incompetence where she switched to a different election after suffering from a nervous breakdown.  The court held that the change of benefits was voidable because, under Rest. § 18c, the P could not act in a reasonable manner in relation to the transaction and the other party had reason to know of the P’s incapacity.  Where, however, the other party does not know of the other party’s incapacity, avoidance of the contract is not permitted if the circumstances have so changed as to make avoidance inequitable.  Under § 12 of the Rest., one cannot be bound by a contract unless there is the legal capacity to enter into at least voidable contracts.  Also, the capacity may be only partial, and may depend on the circumstances of the contract.  A natural person has legal capacity to enter into a contract unless he is: under guardianship, an infant, mentally ill or defective, or intoxicated.  Under § 15, one is mentally ill or defective if one cannot reasonably understand the nature and consequences of the transaction, is unable to act in a reasonable manner in the transaction and the other party has reason to know of such inability.  When, however, the other party has no reason to know of the inability and the circumstances have so changed that avoidance would result in an inequity, the court may not permit avoidance, but may grant relief “as justice requires.”

Intoxication

In In Re Good’s Estate, a known substance abuser agreed to assign his monetary interest in an estate for a disproportionate price.  The court held that because the P was of above average intelligence and did not act as if under the influence of drugs or alcohol, the court will not protect against imprudent or improvident contracts.  In Williamson v. Matthews, the P sued to rescind a contract for sale of her house where the value of the consideration was grossly disproportionate to the actual value.  The P had been drinking immediately before agreeing to the deal, and the court held that one cannot avoid a contract on the ground of mental incapacity unless it is shown that the incapacity was so great as to prevent the party from understanding the nature and terms of the contract.  However, the disparity between the value of the goods and the contract price is insufficient, by itself, to constitute mental incapacity.  According to Rest. §16, a person incurs only voidable contractual duties by reason of intoxication if the other party has reason to know that he is unable to understand in a reasonable manner the nature and consequences of the contract, or he is unable to act in a reasonable manner in relation to the transaction.

Infancy

In Webster Street Partnership, Ltd. v. Sheridan, the Ps were minors when they entered into a rental agreement with the D.  The court held that minors cannot be bound by a contract except for necessaries.  Because the boys could have moved back home with their parents, the apartment was not a necessary and the contract could be voided.  If the contract were for necessaries, and the boys could not pay, the court would have constructed a quasi-contract.  In Brooke Shields v. Gross, the P sued to disaffirm a prior unrestricted consent made by her mother.  The court held that the P is bound by all contracts agreed to either by her, or if a minor, by her parents or guardians.  According to Rest. §14, a natural person has the capacity to enter into only voidable contracts until the day before their 18th birthday.

Obtaining Assent by Improper Means

Misrepresentation

In Halpert v. Rosenthal, the court permitted the D to rescind a contract to purchase the P’s house based on an innocent misrepresentation as to the presence of termites.  The court held that where one is induced into a contract via a material misrepresentation, it is irrelevant whether the misrepresentation was fraudulent or innocent, the contract may still be rescinded.  Further, the court held that a misrepresentation is material where it is likely to affect the conduct of a reasonable man with reference to a transaction with another person.  According to Rest. § 159, a misrepresentation is a statement that is not in accord with the facts.  Under Rest. § 162, a misrepresentation is fraudulent where the maker intends to induce the other party to manifest their assent to the maker, and the maker knows or believes that the statement is false, does not have the confidence in the assertion that he states or implies, or knows that he does not have the basis for the assertions that he states or implies.  A statement is material where it is likely to induce a reasonable person to manifest his assent, or if the maker knows that it would be likely to induce the recipient to do so.  Under § 164, a contract is rendered voidable due to a misrepresentation where a party’s manifestation of assent is induced by a fraudulent or material misrepresentation and the other party was justified in so relying on it.  If a party’s manifestation of assent is induced by the fraudulent or material misrepresentation of a third party not privy to the transaction, upon which the recipient is justified in relying, the contract is voidable unless the other party justifiably relies on or gives value to the same misrepresentation.  Under § 167, a misrepresentation is an inducing cause where it substantially contributes to one’s decision to manifest their assent.  In Byers v. Federal Land Co, the court concluded that the D did not materially misrepresent the ownership or value of the land in question, but that he did misrepresent the possession of the land.  The court held that an opinion as to monetary value is not a misrepresentation, unless the opinion is not honestly made; also, the court held that a misrepresentation may be made through conduct, as opposed to only words.  In Vokes v. Arthur Murray, Inc, the P was told that she had great potential as a dancer, though she had no real skill.  The court held that statements of opinion may be actionable misrepresentations when made in the context of a fiduciary relationship where the representee cannot gauge the truth of the representation due to the representor’s skill or position.  An opinion may also be actionable where the representation was made as an artifice or trick or the parties do not deal at arm’s length.  In Rest. §168, an assertion is only an opinion if it merely expresses a belief or judgment as to the value or quality of something.  When reasonable to do so, the representee may rely on such opinions and interpret them as assertions that the facts known to the representor are compatible with his opinion, or that he knows facts sufficient to justify him in forming such assertions.  Under Rest. §169, one is not justified in relying on an opinion unless he or she is in a relationship of trust or confidence with the representor such that he is reasonable in relying on it, or reasonably believes that the representor has special skill or judgment with respect to the subject matter, or for some reason is particularly susceptible to the kind of misrepresentation in question.  In In the Matter of Baby M, the court held that legal fraud has four elements: material misrepresentation of fact that is known to be false upon which the other party relied to its detriment.  Equitable fraud does not require the element of knowledge, but does permit the victim to rescind or go through with the contract to prevent injustice.

Duress

Improper Threats

In Silsbee v. Webber, the P assigned her father’s estate to the D after the D threatened to tell the P’s husband that her son embezzled money from him.  The court held that the D was guilty of duress, and that the P could rescind her assignment because the D takes the P as he finds her.  The fact was the D created a motive from which the P should have been free, and he knew that it would create the result that it did.  Regardless of whether the D’s conduct would have led to the same result in a different person, the D is guilty of duress.  Under § 174, where a person manifests assent where they do not want to do so because they were physically compelled by duress, that conduct is not effective as a manifestation of assent.  Under §175, a contract is voidable if assent was compelled by an improper threat and the victim is left with no reasonable alternative.  If a party’s manifestation of assent is induced by a third party not privy to the transaction, due to improper threats, the contract is voidable UNLESS the other party without reason to know of the duress gives value to or materially relied on the transaction.  Under §176, a threat is improper where what is threatened is a crime or a tort, or the threat would be a crime or tort if it resulted in the taking of property, what is threatened is criminal prosecution, what is threatened is civil litigation made in bad faith, the threat is a breach of the duty of good faith and fair dealing.  The threat is improper if the resulting exchange is not on fair terms and the threatened act would harm the victim and not materially benefit the party making the threat, or the effectiveness in making the threat is enhanced by prior unfair dealing by the party making the threat, or what is threatened is otherwise a use of power for illegitimate ends.

Economic Duress

In Hackley v. Headley, the Ds offered substantially less than the true value of a service for transporting logs, and the P claimed economic duress because he required the actual value due to an emergency not of the Ds’ doing.  The court found no duress and held that duress requires taking away the options of the other party through an improper threat which that party has no legal right to make.  Because the Ds were justified in making the offer, and the emergency was not their fault, there was no duress.  In Austin Instrument v. Loral Corp, the D threatened to stop delivery of parts to the P unless the P agreed to a price increase.  The court held that the D had in fact placed the P in economic duress because the P was obligated to deliver the parts to a third party and there were no alternative suppliers available.  The rule is that a contract is voidable by means of duress if one party wrongfully threatens the other, resulting in the P’s lack of free will to choose how to proceed.  In order to constitute a breach, there must be a wrongful threat to withhold goods, a lack of adequate alternative goods available, and the traditional remedy for breach of contract must be inadequate.  In United States v. Progressive Enterprises, the D planned to breach a contract with the P due to the P’s contract modification, but the D did not give the P notice.  After breaching, the P sued.  The court held that in order to comply with standards of good faith and fair dealing, the party objecting to a contract modification must at least put the other party on notice that it plans to breach or considers the modification invalid.

Undue Influence

In Odorizzi v. Bloomfield School District, the P was told that he must resign (the day after he was released) from his job as a teacher after being arrested for having sex with another man.  The P did resign but later claimed that he was forced to resign through undue influence.  The court held that the P had in fact been the victim of undue influence, which includes taking an unfair advantage of another person’s weakness of mind or necessities or distress by application of excessive strength by a dominant subject over a servient object.  Characteristics of undue influence include: discussion of the transaction at an unusual time; consummation at an unusual place; insistent demand that the transaction be finished at once; stress placed on the consequences of delay; the fact that multiple people are persuading a lone individual; absence of third party advisers for the individual; and statements that there is no time to consult an attorney or advisers.  According to Rest. § 177, a contract is voidable by undue influence when one servient party is unfairly persuaded by a dominant party who by virtue of their relation is justified in assuming that the dominant party will not act in a manner inconsistent with his welfare.  If the party’s manifestation of assent is induced by a third party’s exercise of undue influence, the contract is voidable unless the other party in good faith and with no knowledge of the exercise of such undue influence gave value to or relied materially on the transaction.

Unconscionability

In Williams v. Walker-Thomas Furniture Co., the furniture company had a policy whereby it would maintain an outstanding balance on all items being leased, thereby permitting repossession of any and all items at any time.  The D was of limited education and did not have the financial means to pay for the furniture.  The court held that such a policy was unconscionable because it was unreasonably unfavorable to the D.  The court further stated that where a party with little or no bargaining power and little or no choice encounters a contract that is commercially unreasonable, such contract is voidable by the victim.  The test for fairness, according to the court, is whether the terms are so extreme as to appear unconscionable in light of the business practices and mores of the time and place.  According to UCC § 2-302, if any term in a contract appears unconscionable, the court may refuse to enforce that provision, limit the provision, or refuse to enforce the contract.  Where any provision may appear unconscionable, the parties shall have an opportunity to introduce evidence as to the provision’s commercial setting, purpose, and effect to aid the court in its determination.  According to Rest. § 208, where a contract term appears unconscionable, the court may refuse to enforce the contract, refuse to enforce the term, or limit the term so as to avoid an unconscionable result.  According to Rest. § 211, where a party agrees to a contract and he has reason to believe that like writings are used to embody agreements of the same type, he adopts the agreement as integrated and incorporating all terms therein.  Such a writing is to be interpreted wherever reasonable as treating alike all those similarly situated, without regard to whether they actually read or understood the terms.  However, where the contractor has reason to believe that the contractee would not assent to a term if he/she knew that it was contained in the contract, such a term is not a part of the agreement.  In Wille v. Southwestern Bell Telephone Co, the court held that an advertiser could not recover in an action against the yellow pages for mistakes made in an advertisement where the yellow pages expressly limited its liability to the price of the advertisement.  The court went on to hold that unconscionability may be illustrated by various factors, including: boilerplate contracts drafted in a take it or leave it manner by an economically stronger party; a significant cost-price disparity or excessive price; denial of basic rights to a consumer; inclusion of penalty clauses; circumstances surrounding the transaction, including the commercial setting, purpose, and effect; the hiding of clauses in a mass of fine print; phrasing clauses in incomprehensible language; an imbalance of the obligations imposed by the bargain; exploitation of the underprivileged, uneducated, illiterate; and inequality of bargaining power.  In In the Matter of Baby M, Mrs. Whitehead claimed that the contract was unconscionable because she had no attorney present, the price was too low; and the terms are manifestly unfair and oppressive.  The court held that the contract was not unconscionable because Whitehead freely entered into the contract, there is no need for representation where a party is legally capable of entering into a contract; there is no way to accurately calculate the value of a surrogate, and there was no inequality of bargaining power.  In Carnival Cruise Lines v. Shute, the court held that a forum selection clause in a contract is enforceable if reasonable in the circumstances.

Mistakes of Present Existing Facts

Mutual Mistakes

In Sherwood v. Walker, the P sued the D for a mutual mistake as to the fertility status of a cow.  The court held that a party may refuse to execute or avoid a contract for sale of goods if the contract was founded on a mistake as to a material fact, such as the price, or subject matter of the sale.  In Nester v. Mich. Land & Iron Co., Ltd., the court held that a contract for the sale of timber may not be reformed because of a unilateral mistake on the part of the buyer.  In Wood v. Boynton, the court held that a contract for sale of a stone may not be rescinded after a determination that it was worth several hundreds more than what was paid for it.  The court further held in the absence of fraud or breach of warranty on the part of the other party, the mere inadequacy of consideration is not grounds for rescission.  In Lenawee County Board of Health v. Messerly, the Ps sued to void a contract for the sale of a 3-unit apartment complex with a faulty septic system.  The court held that a case-by-case analysis should be used when determining whether to void a contract on the grounds of mistake.  In this case, the court decided not to void the contract because it determined that the P assumed the risk of loss in connection with the mistake.  Where, as here, there are two equally innocent parties, the court will use its equitable powers to decide what is reasonable and just in light of the surrounding circumstances.  A mistake, according to the Rest. § 151, is a belief that is not in accord with the facts.  According to Rest. § 152, a contract is voidable by the victim of a mutual mistake of a material fact unless the victim assumed the risk under § 154.  In determining whether the fact is material, account is taken of relief by way of reformation, restitution, or otherwise.  According to Rest. § 154, a party bears the risk of a transaction where the risk is allocated to him by the agreement, where he is aware that he has only limited knowledge of the facts, but nevertheless treats such knowledge as sufficient, or where the risk is allocated to him by the court on the ground that it is reasonable to do so.  According to § 157, a mistaken party’s fault in failing to know or discover the facts does not bar his ability to obtain reformation or avoidance unless such fault is a breach of the standard of good faith and fair dealing.  Under § 158, either party may have a claim for relief via restitution or, if justice requires, then reliance interest.

Unilateral Mistakes and the Duty to Disclose

In Tyra v. Cheney, a contract holder attempted to benefit from the other party’s unilateral mistake with regard to the price for a construction contract, where the agreement was previously set forth in an oral agreement.  The court held that one cannot unilaterally “snap up” an offer or bid knowing that it was made in mistake.  According to § 153, a party who makes a unilateral mistake as to a material fact of the exchange of performances that is adverse to him may avoid the contract unless he assumed the risk under § 154 and enforcement of the contract would be unconscionable or the other party had reason to know of the mistake or his fault caused the mistake.  In Laidlaw v. Organ, the P claimed that the contract should be invalid because the D failed to inform him of valuable information.  The court held that a party is under no obligation to communicate information that may affect the value of the commodity in question to the other party where such information is equally available to both parties.  Under Rest. § 160, an action intended or known to be likely to prevent another from learning a fact is equivalent to denying the existence of the fact.  Under § 161, an action under § 160 is only an assertion that the fact does not exist where he knows that disclosure is necessary to prevent some previous assertion from being a misrepresentation or from being fraudulent or material; where he knows that disclosure would correct a mistake of the other party as to a basic assumption of the contract, and failure to do so would result in violation of standards of good faith and fair dealing; where he knows that disclosure would result in correcting a mistake as to the other party’s interpretation of a writing in whole or in part; or where the other party is entitled to know the fact due to some relationship of confidence and trust between them.

Changed Circumstances

Impossibility and Impracticability

In Paradine v. Jane, a lessee claimed that he was not responsible for rent to the lessor because the property was overtaken by an army of alleged enemies.  The court held that where the law imposes a contractual duty that cannot be performed, the party is excused, but where one by his own contract cannot fulfil a duty, he is responsible for fulfilling that duty somehow because he could have provided against it in the terms of the contract.  In Taylor v. Caldwell, the owner of a theatre could not provide the facility to the other party because a fire burned it down.  The court held that where performance was conditional upon the future continuance of a person or thing, and the person or thing perishes, thus rendering performance impossible, the party responsible is excused from the contract.  Under Rest. § 261, where performance is rendered impracticable without fault because of the occurrence of an event the non-occurrence of which was a basic assumption of the contract, the party responsible for performing is excused, unless the language or circumstances indicate to the contrary.  According to § 263, where the existence of a specific thing is necessary for the performance of a duty, its failure to come into existence, deterioration, destruction, etc., thus making performance impracticable, is an event that was a basic assumption upon which the contract was made.  Under UCC § 2-613, where a contract requires good for its performance, and the goods suffer casualty without fault of either party before the risk of loss passes to the buyer, if the loss is total the contract is avoided, if the loss is partial or the goods have so deteriorated as not to conform, the buyer may either avoid the contract or accept the conforming goods and recover for the loss, but be without further right against the seller.  In Eastern Air Lines v. Gulf Oil Corp. II, the court held that for § 2-615 of the UCC to apply in a claim for commercial impracticability, there must have been a failure of a presupposed condition, the failure must have been unforeseeable, and the risk could not have been allocated to the complaining party.  The burden of proving each element of commercial impracticability is on the party claiming excuse.  Under § 2-615, delay in delivery of goods caused by a contingency the non-occurrence of which was a basic assumption of the contract is not a breach of contract, nor is it a breach if delay is due to compliance with foreign or domestic government regulation made in good faith.  Where the causes of non-delivery are those mentioned above, but the non-delivery is only partial, the seller must allocate his production and deliveries among his customers in any manner that is fair and reasonable.  Finally, when there is reason to believe that delay will occur, the seller is under a duty to inform the buyer, and to inform him of what quantity of goods will arrive.  Under § 2-616, where the buyer the buyer is notified of a material or indefinite delay he may by written notification to the buyer, where the prospective delay materially affects the value of the contract, terminate the unexecuted portion of the contract, modify the contract by agreeing to accept only the deliverable portion.  If, after receipt of delay, the buyer does not contact the seller within a reasonable time not to exceed 30 days, the contract lapses with respect to any goods not delivered.  These provisions may not be negated by agreement, except insofar as the seller has accepted a greater obligation.

Frustration of Purpose

In Krell v. Henry, the P attempted to rent an apartment from the D for the purpose of viewing a coronation ceremony.  The King got sick, and the P wanted his money back.  The court held that if the performance of a contract is materially frustrated by an occurrence that was not foreseeable at the time of contract formation, the contract should not be enforced.  In Lloyd v. Murphy, a lessee claimed frustration of purpose where a government restriction on the sale of new cars adversely affected its business.  The court held that the risk of the frustrating event was not foreseeable and that the value of the contract is totally or nearly completely destroyed.  Under Rest. § 265, where a party’s principal purpose is substantially frustrated by the occurrence of an event the non-occurrence of which was fundamental to the contract, and it was not foreseeable at the time of contract formation, and there was no fault, the remaining duties under the contract are excused.

Allocation of Risk in Long Term Contracts

Discrete contracts are characterized by short-term relations that are limited in their interpersonal nature, and involve precise measurements with objects easily measured.  Intertwined contracts, on the other hand, are longer term, involve closer interpersonal relationships, and involve objects both that are and are not easily measured.  Relational contract theory views the contract as existing in a web of complex relations that influence its meaning.  Classical contract theory focused on the intent of the parties at the time of contract formation.  Neo-classical theory attempts to “qualify” classical contract theory with relational considerations.

In Aluminum Company of America v. Essex Group, Inc, the seller would have lost $75 million dollars if performance continued, and the buyer would have benefited from a windfall.  The seller sued for reformation and impracticability.  The court held that performance may be impracticable due to extreme and unreasonable difficulty, expense, injury, or loss to one of the parties involved.  In Northern Indiana Public Service Co v. Carbon County Coal Co, the buyer attempted to be excused from performance via a force majeure clause in the contract where it was forced to purchase electricity elsewhere because of an administrative agency.  The court held that the buyer could not be excused because it freely undertook the risk of market price increases to the seller and market price decreases to the buyer.

