1
76

Criminal Law Outline Complete

Criminal Procedure: Constitutional Limitations—Israel and LaFave

I. 12 of first 23 rights in first 8 Amendments concern criminal procedure

A. 4th Amendment—Prohibits unreasonable searches and seizures and issuance of warrants unless certain conditions are met

B. 5th Amendment—Requires prosecution by grand jury indictment for all infamous crimes and prohibits placing a person “twice in jeopardy” or compelling him to be a “witness against himself”; due process clause

C. 6th Amendment—Right to speedy trial; public trial, impartial jury of the state in which the crime was committed; notice of “nature and cause of the accusation”; confrontation of opposing witnesses; compulsory process for obtaining favorable witnesses; assistance of counsel

D. 8th Amendment—Prohibits excessive bail

II. Two main doctrinal developments led to extensive constitutional regulation of the nation’s criminal justice procedures

A. Guarantees provided in Bill of Rights had to be made applicable to state proceedings

B. Adoption of expansive interpretations of individual guarantees

III. Two models of thinking about constitutional constraints on criminal procedure

A. Due process model—Stresses the ways that the state can abuse its power over individuals accused of crime

B. Crime control model—Concerned with preservation of public order and efficient enforcement of criminal law

IV. Standard of proof

A. Due process clause has been read to require “proof beyond a reasonable doubt of every fact necessary to constitute the crime charged.”  In re Winship.

1. Significance is to restrain the state’s power when it seeks to impose blame

2. Prime instrument for reducing the risk of convictions resting on factual error

3. Protects serious interests of accused because he may lose liberty and be stigmatized

4. Requires notice or fair warning

a. Criminal law deals with power

i. power of individuals to disrupt lives of others

ii. power of government to make laws forbidding or punishing behavior

iii. attempts to limit power of state in applying those rules to avoid abuse of that power

B. Problems with reasonable doubt standard

1. Everything may be open to doubt

2. Reasonable doubt cannot be quantitatively measured.  McCullough v. State
Legality, Vagueness, and The Construction of Penal Statutes—Jeffries

I. Three doctrines define relation between courts and legislature

A. Legality (nulla poena sine lege)—condemns judicial crime creation

1. Forbids retroactive definition of crimes

2. “stands for the desirability in principle of advance legislative specification of criminal misconduct” –40 

B. Vagueness—forbids wholesale legislative delegation of lawmaking authority to the courts

1. “It requires that advance, ordinarily legislative crime definition be meaningfully precise – or at least that it not be meaninglessly indefinite”—40 

C. Strict Construction—directs courts to interpret penal statutes in favor of the accused

1. Also called Rule of Lenity—“part of a ‘veritable conspiracy for administrative nullification’ of capital penalization.”—41

II. Justifications for the doctrines

A. Separation of powers

B. Unfairness of punishing conduct not previously defined as criminal

C. Potential for arbitrary and discriminatory enforcement

Keeler v. Superior Court

(California Supreme Court—1970)

Facts: Man “kneed” his wife in the stomach killing an unborn fetus; question whether unborn fetus constitutes a human being under Penal Code §187.

Rule of Law: Under California Penal Code § 187, “murder is the unlawful killing of a human being, with malice aforethought.”

Based on the common law, Constitutional constraints of due process, and the judicial constraint of separation of powers, an unborn fetus is not a “human being” within the meaning of California Penal Code § 187.

Structuring the Study of Criminal Law

Basic Elements

I. Elements of every crime

A. Actus reus--An act that causes or is likely to cause harm to the interests of others

1. May include acting or omitting to act

B. Mens rea—An accompanying state of mind that displays culpable disregard for the interests of others

1. Most crimes involve purposive conduct

2. Some crimes involve strict liability (statutory rape; bigamy)—no purpose needed to be guilty

A Basic Model of Liability and its Permutations

I. Criminal activity requires

A. An actor

B. An act

C. A victim

D. Complications

1. Causation

2. Attempt

3. Accomplice liability

4. Conspiracy

General Justifications of Punishment

I. Reasons for and methods of punishment

A. Reasons

1. To restrain or deter the offender from causing further harm

B. Methods

1. Incarceration (execution)—removes offender from society

2. Punishment of any form except execution—attempt to affect the offender psychologically (reform or rehabilitation)

C. Severity vs. certainty

1. There is an inverse relationship between severity and certainty of punishment—more severe the punishment it is, less certain it needs to be; more certain punishment is, less severe it needs to be to be a deterrent

D. Retributivists—“[T]he moral sense that punishment is deserved and appropriate is enough to justify punishment even if there are no positive effects.”—111 

1. “justice or fairness itself, regardless of consequences, demands retribution.”—113

2. Law of retribution requires punishment similar in degree to severity of the crime; though not necessarily the same as the crime

3. This theory requires a utopian image of society as equal, when in fact inequality forces many into criminal lives—Marxist perspective

E. Utilitarians—“punishment is not justified unless it has positive consequences (restraint, general deterrence, reform.)”—111 

1.  “Utilitarianism holds that punishment must always be justified by the value of its consequences.”—118 

Severity of Punishment

United States v. Bergman

(S.D.N.Y. 1976)

Facts: Rabbi defrauded the government (Medicaid); wants a lighter sentence; has a good record; people wrote letters in support of him, etc.

Rule of Law: The D is only sentenced to 4 months in prison because he is “not dangerous … “ and “it is most improbable that he will commit similar, or any, offenses in the future.”

However, a prison sentence is required because it is the “aim of general deterrence … that the grim consequence of imprisonment is likely to follow from crimes of deception for gain like those defendant has admitted.”

Further, “any lesser penalty would, in the words of the Model Penal Code, § 7.01(1)(c), ‘depreciate the seriousness of the defendant’s crime.’”

The Act Requirement

§ 2.01—Requirement of Voluntary Act; Omission as Basis of Liability; Possession as an Act

(1) A person is not guilty of an offense unless his liability is based on conduct which includes a voluntary act or the omission to perform an act of which he is physically capable.

(2) The following are not voluntary acts within  the meaning of this Section:

(a) a reflex or convulsion;

(b) a bodily movement during unconsciousness or sleep;

(c) conduct during hypnosis or resulting from hypnotic suggestion;

(d) a bodily movement that otherwise is not a product of the effort or determination of the actor, either conscious or habitual.
(3) Liability for the commission of an offense may not be based on an omission unaccompanied by an action unless:

(a) the omission is expressly made sufficient by the law defining the offense; or

(b) a duty to perform the omitted act is otherwise imposed by law.

(4) Possession is an act, within the meaning of this Section, if the possessor knowingly procured or received the thing possessed or was aware of his control thereof for a sufficient period to have been able to terminate his possession.

Jones v. United States

(D.C. Cir. 1962)

Facts: Woman taking care of children found guilty of involuntary manslaughter; challenged the idea that the jury was not instructed to find that she owed a duty.

Rule of Law: One may be criminally liable for failing to act “where a statute imposes a duty to care for another … where one stands in a certain status relationship to another; … where one has assumed a contractual duty to care for another; .. where one has voluntarily assumed the care of another and so secluded the helpless person as to prevent others from rendering aid.”—181
The Act of Possession

Wheeler v. United States

(D.C. App. 1985)

Facts: Woman in a room with heroin under her pillow; three others in the room with her; she didn’t open door, gave an alias, flushed toilet, etc. when cops came.

Rule of Law: “An individual has constructive possession of an illegal substance when he is knowingly in a position or has the right to exercise dominion and control over it, and has some appreciable ability to guide its destiny.  The right to exercise dominion and control may be jointly shared.”  185.

“[P]roximity may establish a supportable case of constructive possession of narcotics when colored by evidence linking the accused to an ongoing criminal operation of which that possession is a part.” –186, 187

People v. Ireland

(Ill. App. 1976)

Facts: Man in trailer home with marijuana belonging to wife; claimed he was not in possession of the marijuana, and knowledge is not equal to possession.

Rule of Law: “Knowledge alone is not the equivalent of possession.” –189

The ability to exert exclusive control over the contraband is sufficient to constitute possession.—189

Status Crimes

Robinson v. California

(Supreme Court—1962)

Facts: California had a statute criminalizing addiction to drugs.

Rule of Law: “[A] state law which imprisons a person thus afflicted as a criminal, even though he has never touched any narcotic drug within the State or been guilty of any irregular behavior there, inflicts a cruel and unusual punishment in violation of the Fourteenth Amendment.”—191, 192

Mens Rea

§ 2.02—General Requirements of Culpability

(1) Except as provided in Section 2.05, a person is not guilty of an offense unless he acted purposely, knowingly, recklessly or negligently, as the law may require, with respect to each material element of the offense.

(2) Kinds of culpability defined.

(a) Purposely.  A person acts purposely with respect to a material element of an offense when:
(i) if the element involves the nature of his conduct or a result thereof, it is his conscious object to engage in conduct of that nature or to cause such a result; and
(ii) if the element involves the attendant circumstances, he is aware of the existence of such circumstances or he believes or hopes that they exist.

(b) Knowingly.  A person acts knowingly with respect to a material element of an offense when:
(i) if the element involves the nature of his conduct or the attendant circumstances, he is aware that his conduct is of that nature or that such circumstances exist; and

(ii) if the element involves a result of his conduct, he is aware that it is practically certain that his conduct will cause such a result.

(c) Recklessly.  A person acts recklessly with respect to a material element of an offense when he consciously disregards a substantial and unjustifiable risk that the material element exists or will result from his conduct.  The risk must be of such a nature and degree that, considering the nature and purpose of the actor’s conduct and the circumstances known to him, its disregard involves a gross deviation from the standard of conduct that a law-abiding person would observe in the actor’s situation.

(d) Negligently.  A person acts negligently with respect to a material element of an offense when he should be aware of a substantial and unjustifiable risk that the material element exists or will result from his conduct.  The risk must be of such a nature and degree that the actor’s failure to perceive it, considering the nature and purpose of his conduct and the circumstances known to him, involves a gross deviation from the standard of care that a reasonable person would observe in the actor’s situation.

(3) Culpability required unless otherwise provided.  When the culpability sufficient to establish a material element of an offense is not prescribed by law, such element is established if a person acts purposely, knowingly, or recklessly with respect thereto.

(4) Prescribed culpability requirement applies to all material elements.  When the law defining an offense prescribes the kind of culpability that is sufficient for the commission of an offense, without distinguishing among the material elements thereof, such provision shall apply to all the material elements of the offense, unless a contrary purpose plainly appears.

(5) Substitutes for negligence, recklessness and knowledge.  When the law provides that negligence suffices to establish an element of an offense, such element also is established if a person acts purposely, knowingly or recklessly.  When recklessness suffices to establish an element, such element also is established if a person acts purposely or knowingly.  When acting knowingly suffices to establish an element, such element also is established is a person acts purposely.

…

(7) Requirement of knowledge satisfied by knowledge of high probability.  When knowledge of the existence of a particular fact is an element of an offense, such knowledge is established if a person is aware of a high probability of its existence, unless he actually believes that it does not exist.

…

(9) Culpability as to illegality of conduct.  Neither knowledge nor recklessness or negligence as to whether conduct constitutes an offense or as to the existence, meaning or application of the law determining the elements of an offense is an element of such offense, unless the definition of the offense or the Code so provides.

Levels of Culpability

General vs Specific Intent

The Model Penal Code

United States v. Villegas

(S.D.N.Y. 1991)

Facts: Man placed vials of blood in water; blood was infected with hepatitis; Man didn’t know blood could injure others.

Rule of Law: “Under the Clean Water Act’s knowing endangerment provision, a person acts with the requisite degree of knowledge if he possesses ‘actual awareness’ of an ‘actual belief’ that he is placing another person in imminent danger….  Circumstantial evidence may be used to prove either mental state.” –206 

The specific standard of “awareness” or “knowledge” in order to satisfy this section is that of a “high probability” that one’s actions will place “another person in imminent danger.”

Defenses

§ 2.04—Ignorance or Mistake

(1) Ignorance or mistake as to a matter of fact or law is a defense if:

(a) the ignorance or mistake negatives the purpose, knowledge, belief, recklessness, or negligence required to establish a material element of the offense; or

(b) the law provides that the state of mind established by such ignorance or mistake constitutes a defense.

(2) Although ignorance or mistake would otherwise afford a defense to the offense charged, the defense is not available if the defendant would be guilty of another offense had the situation been as he supposed.  In such case, however, the ignorance or mistake of the defendant shall reduce the grade and degree of the offense of which he may be convicted to those of the offense of which he would be guilty had the situation been as he supposed.

(3)  A belief that conduct does not legally constitute an offense is a defense to a prosecution for that offense based upon such conduct when: 

(a) the statute or other enactment defining the offense is not known to the actor and has not been published or otherwise reasonably made available prior to the conduct alleged; or

(b) he acts in reasonable reliance upon an official statement of the law, afterward determined to be invalid or erroneous, contained in (I) a statute or other enactment; (ii) a judicial decision, opinion or judgment; (iii) an administrative order or grant of permission; or (iv) an official interpretation of the public officer or body charged by law with responsibility for the interpretation, administration or enforcement of the law defining the offense.

(4) The defendant must prove a defense arising under Subsection (3) of this Section by a preponderance of the evidence.

Mistake of Fact 

Gordon v. State

(Ala. 1875)

Facts: D convicted of violating a voting law because he was under 21; however, his mom and friend told him he was 21, and he relied on their statements.

Rule of Law: “The criminal intention being of the essence of crime, if the intent is dependent on a knowledge of particular facts, a want of such knowledge, not the result of carelessness or negligence, relieves the act of criminality.”—215

Mistake of Law

People v. Wendt

(Ill. App. 1989)

Facts: D failed to file a tax return; claims he didn’t know the law; thought he was exempt.

Rule of Law: The statute defining the applicable mental state provides: “A person knows, or acts knowingly or with knowledge of: The result of his conduct, described by the statute defining the offense, when he is consciously aware that such result is practically certain to be caused by his conduct.”—218

Book Notes

I. Mistake of fact as a defense—CL 

A. May be a defense only if it negates the mens rea required by the crime

B. General intent

1. Mistake of fact is permitted, but only if reasonable
C. Specific intent

1. Even unreasonable mistake is a defense if it is sincere
D. Model Penal Code

1. § 2.04(1)(a)—“ignorance or mistake as to a matter of fact … is a defense if the ignorance or mistake negatives the purpose, knowledge, belief, recklessness or negligence required to establish a material element of the offense.”

II. Mistake of law as a defense—CL 
A. Rarely will negate a mens rea requirement

B. Four exceptions that will permit mistake of law to serve as a defense

1. law was not published

2. mistake is the result of reasonable reliance on a statute that is later determined to be invalid

3. mistake arises due to reasonable reliance on a court decision

4. mistake arises due to reasonable reliance on a public official who is in a position to interpret the statute

C. Advice of counsel is rarely if ever an excuse for violating the law in a criminal action

Intoxication

United States v. Williams

(D. Md. 1971)

Facts: D charged with bank robbery; D was drinking/high; D claimed he had no specific intent to rob due to his voluntary intoxication, and that such intoxication negated the specific intent requirement; court ruled that he was right, but still had the specific intent.

Rule of Law: “[W]hile voluntary intoxication is ordinarily no defense to crime, it may have that effect if specific intent is an element of the crime.”—236

I. Voluntary intoxication—CL 

A. Specific intent crimes—239 

1. NEVER AN EXCUSE FOR A CRIME

2. May serve as a defense if it negates the mens rea requirement of the crime

B. General intent crimes—240 

1. NEVER A DEFENSE FOR A CRIME

C. Model Penal Code

1. Like the common law, § 2.08 of the MPC does not recognize voluntary intoxication as a defense unless it negates an element of the offense

2. Permits intoxication to negate purpose or knowledge, but not recklessness

II. Involuntary intoxication—241 

A. Usually occurs when D is unaware that they are consuming intoxicating substances—241 

B. Universally recognized as negating the mens rea element of crime

C. In many states, I. I. Is a defense if it created a state of mind akin to insanity, even where insanity is not recognized as a defense—241 

III. Alcoholism and Narcotics Addiction

A. “Neither narcotics addiction nor chronic alcoholism may be the basis for a defense of involuntary intoxication.”—241 

Public Welfare Crimes, Strict Liability, Vicarious Liability, and Corporate Liability

Commonwealth v. Koczwara

(Pa. 1959)

Facts: D owner of tavern allegedly sold, permitted alcohol to be sold to minors; trial court imposed prison sentence and fine; Court tried to decide if vicarious criminal liability is permissible, and also, whether prison time is acceptable when D did not act.

Rule of Law: “Such sentence of imprisonment in a case where liability is imposed vicariously cannot be sanctioned by this Court consistently with the law of the land.  Clause of Section 9, Article I of the Constitution of the Commonwealth of Pennsylvania.”—247

I. Strict liability—CL 

A. “Strict liability public welfare crimes require no mens rea and therefore do not allow a defense for even a ‘reasonable’ mistake of fact.”—249

II. Public welfare crimes

A. “Strict liability crimes generally relate to public health and safety regulations.”—249

III. Model Penal Code 

A. “The Model Penal Code strongly objects to strict liability ‘crimes’ but allows for strict liability ‘violations,’ which do not carry either the potential for a prison sentence or the stigma of criminal conviction.”—250 

IV. Bigamy and Statutory rape

A. “In most states, bigamy and statutory rape are effectively strict liability crimes, even though they can lead to prison terms and are not considered ‘public welfare’ crimes.”—250 

V. Vicarious liability

A. “Vicarious liability dispenses both with the ‘mens rea’ requirement and with the requirement that the individual defendant engaged personally in a ‘voluntary act.’  Rather, the employee’s acts are attributed to the employer.”

VI. Distinguishing vicarious liability from accomplice liability

A. “accomplice liability, [is] where responsibility is based on the defendant’s act of aiding or encouraging the principal.”—252

Corporate Liability
I. Corporate liability

A. “most jurisdictions impose criminal liability on corporations under certain circumstances.  Corporate criminal liability is premised on the theory of agency: if an employee is acting on behalf of the corporation, the corporation can be held liable as the principal.”—254 

II. Comparing the Model Penal Code’s position

A. Most courts impose criminal liability on a corporation whenever the agent’s act is “within the scope of his or her authority.”—255

B. The MPC follows this position with regard to violations, statutory crimes, and offenses consisting of omissions to perform duties imposed on corporations.

§ 2.05—When culpability requirements are inapplicable to violations and to offenses defined by other statutes; effect of absolute liability in reducing grade of offense to violation

(1) The requirements of culpability prescribed by Sections 2.01 and 2.02 do not apply to:

(a) offenses which constitute violations, unless the requirement involved is included in the definition of the offense or the Court determines that its application is consistent with effective enforcement of the law defining the offense; or

(b) offenses defined by statutes other than the Code, insofar as a legislative purpose to impose absolute liability for such offenses or with respect to any material element thereof plainly appears.

(2) Notwithstanding any other provision of existing law and unless a subsequent statute otherwise provides:

(a) when absolute liability is imposed with respect to any material element of an offense defined by a statute other than the Code and a conviction is based upon such liability, the offense constitutes a violation; and

(b) although absolute liability is imposed by law with respect to one or more of the material elements of an offense defined by a statute other than the Code, the culpable commission of the offense may be charged and proved, in which event negligence with respect to such elements constitutes sufficient culpability and the classification of the offense and the sentence that may be imposed therefor upon conviction are determined by Section 1.04 and Article 6 of the Code.

§ 2.07—Liability of corporations, unincorporated associations and persons acting, or under a duty to act, in their behalf

(1) A corporation may be convicted of the commission of an offense if:

(a) the offense is a violation or the offense is defined by a statute other than the Code in which a legislative purpose to impose liability on corporations plainly appears and the conduct is performed by an agent of the corporation acting in behalf of the corporation within the scope of his office or employment, except that if the law defining the offense designates the agents for whose conduct the corporation is accountable or the circumstances under which it is accountable, such provisions shall apply; or

(b) the offense consists of an omission to discharge a specific duty of affirmative performance imposed on corporations by law; or

(c) the commission of the offense was authorized, requested, commanded, performed or recklessly tolerated by the board of directors or by a high managerial agent acting in behalf of the corporation within the scope of his office or employment.

(2) When absolute liability is imposed for the commission of an offense, a legislative purpose to impose liability on a corporation shall be assumed, unless the contrary plainly appears.

(3) An unincorporated association may be convicted of the commission of an offense if:

(a) the offense is defined by a statute other than the Code which expressly provides for the liability of such an association and the conduct is performed by an agent of the association in behalf of the association within the scope of his office or employment, except that if the law defining the offense designates the agents for whose conduct the association is accountable or the circumstances under which it is accountable, such provisions shall apply; or

(b) the offense consists of an omission to discharge a specific duty of affirmative performance imposed on associations by law.

(4) As used in this Section:

(a) “corporation” does not include an entity organized as or by a governmental agency for the execution of a governmental program; 

(b) “agent” means any director, officer, servant, employee or other person authorized to act in behalf of the corporation or association and, in the case of an unincorporated association, a member of such association;

(c) “high managerial agent” means an officer of a corporation or an unincorporated association, or, in the case of a partnership, a partner, or any other agent of a corporation or association having duties of such responsibility that his conduct may fairly be assumed to represent the policy of the corporation or association.

(5) In any prosecution of a corporation or an unincorporated association for the commission of an offense included within the terms of Subsection (1)(a) or Subsection (3)(a) of this Section, other than an offense for which absolute liability has been imposed, it shall be a defense if the defendant proves by a preponderance of evidence that the high managerial agent having supervisory responsibility over the subject matter of the offense employed due diligence to prevent its commission.  This paragraph shall not apply if it is plainly inconsistent with the legislative purpose in defining the particular offense.

(6)(a) A person is legally accountable for any conduct he performs or causes to be performed in the name of the corporation or an unincorporated association or in its behalf to the same extent as if it were performed in his own name or behalf.

(b)Whenever a duty to act is imposed by law upon a corporation or an unincorporated association, any agent of the corporation or association having primary responsibility for the discharge of the duty is legally accountable for a reckless omission to perform the required act to the same extent as if the duty were imposed by law directly upon himself.

(c) When a person is convicted of an offense by reason of his legal accountability for the conduct of a corporation or an unincorporated association, he is subject to the sentence authorized by law when a natural person is convicted of an offense of the grade and the degree involved.

§ 1.13—General definitions

In this code, unless a different meaning plainly is required:

(1) “statute” includes the Constitution and a local law or ordinance of a political subdivision of the State;

(2) “act” or “action” means a bodily movement whether voluntary or involuntary;

(3) “voluntary” has the meaning specified in Section 2.01;

(4) “omission” means a failure to act;

(5) “conduct” means an action or omission and its accompanying state of mind, or, where relevant, a series of acts and omissions;

(6) “actor” includes, where relevant, a person guilty of an omission;

(7) “acted” includes, where relevant, “omitted to act”;

(8) “person,” “he” and “actor” include any natural person and, where relevant, a corporation or an unincorporated association;

(9) “element of an offense” means (i) such conduct or (ii) such attendant circumstances or (iii) such a result of conduct as

(a) is included in the description of the forbidden conduct in the definition of the offense; or

(b) establishes the required kind of culpability; or

(c) negatives an excuse or justification for such conduct; or

(d) negatives a defense under the statute of limitations; or

(e) establishes jurisdiction or venue;

(10) “material element of an offense” means an element that does not relate exclusively to the statute of limitations, jurisdiction, venue or to any other matter similarly unconnected with (i) the harm or evil, incident to conduct, sought to be prevented by the law defining the offense, or (ii) the existence of a justification or excuse for such conduct;

(11) “purposely” has the meaning specified in Section 2.02 and equivalent terms such as “with purpose,” “designed” or “with design” have the same meaning;

(12) “intentionally” or “with intent” means purposely;

(13) “knowingly” has the meaning specified in Section 2.02 and equivalent terms such as “knowing” or “with knowledge” have the same meaning;

(14) “recklessly” has the meaning specified in Section 2.02 and equivalent terms such as “recklessness” or “with recklessness” have the same meaning;

(15) “negligently” has the meaning specified in Section 2.02 and equivalent terms such as “negligence” or “with negligence” have the same meaning;

(16) “reasonably believes” or “reasonable belief” designates a belief which the actor is not reckless or negligent in holding.

Homicide

I. Historical perspective

1. Murder divided into two categories

a. with malice aforethought—murder

b. without malice aforethought—felonious homicide (manslaughter)

II. Model Penal Code

A. Four definitions of malice aforethought

1. Intentional or knowing = murder; if not, then manslaughter

2. Intent to cause grievous bodily harm

3. Depraved heart murder involving “extreme recklessness regarding homicidal risk”

4. Intent to commit a felony—strict liability for homicide committed during commission of a felony

Model Penal Code

§ 210.2—Murder

(1) Except as provided in Section 210.3(1)(b), criminal homicide constitutes murder when:

(a) it is committed purposely or knowingly; or

(b) it is committed recklessly under circumstances manifesting extreme indifference to the value of human life.  Such recklessness and indifference are presumed if the actor is engaged or is an accomplice in the commission of, or an attempt to commit, or flight after committing or attempting to commit robbery, rape or deviate sexual intercourse by force or threat of force, arson, burglary, kidnapping or felonious escape.

(2) Murder is a felony of the first degree [but a person convicted of murder may be sentenced to death, as provided in Section 210.6].  [Ordinarily subject to a maximum sentence of life imprisonment under § 6.06(1).]

§ 210.3—Manslaughter

(1) Criminal homicide constitutes manslaughter when:

(a) it is committed recklessly; or

(b) a homicide which would otherwise be murder is committed under the influence of extreme mental or emotional disturbance for which there is reasonable explanation or excuse.  The reasonableness of such explanation or excuse shall be determined from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be.

(2) Manslaughter is a felony of the second degree.  [Ordinarily subject to a maximum sentence of 10 years under § 6.06(2).]

§ 210.4—Negligent Homicide

(1) Criminal homicide constitutes negligent homicide when it is committed negligently.

(2) Negligent homicide is a felony of the third degree.  [Ordinarily subject to a maximum sentence of 10 years under §6.06(2).]

Intentional Homicide

Distinguishing First and Second Degree murder: Premeditation

Commonwealth v. Carroll

(Pa. 1963)

Facts: D charged with first degree murder; shot his wife twice in the head after she was arguing with him; she was schizoid with sadistic tendencies; D was “good man”

Rule of Law: “’Murder’ … ‘is defined as an unlawful killing of another with malice aforethought, express or implied.’”—269—Commonwealth v. Gooslin.

“’Whether the intention to kill and the killing, that is, the premeditation and the fatal act, were within a brief space of time or a long space of time is immaterial if the killing was in fact intentional, wilful, deliberate and premeditated.”—270

IV. Requiring Cool Thought

B. Some courts “require proof that the defendant engaged in some period of cool thought in order to demonstrate premeditation.”—271  

People v. Anderson

(Cal. 1968)

Facts: D charged with first degree murder after he murdered his girlfriend’s daughter; stabbed her 60 times; court set up three requirements for premeditation.

Rule of Law: “[I]n order for a killing with malice aforethought to be first rather than second degree murder, ‘[t]he intent to kill must be … formed upon a pre-existing reflection’ … [and have] been the subject of actual deliberation or forethought…. We have therefore held that ‘a verdict of murder in the first degree … [on a theory of a wilful, deliberate, and premeditated killing] is proper only if the slayer killed ‘as a result of careful thought and weighing of considerations; as a deliberate judgment or plan; carried on coolly and steadily, [especially] according to a preconceived design.’” –276 

The three types of evidence used to determine premeditation include:

1. Facts about a prior relationship that could evidence a motive to kill.

2. Facts about the prior actions of the defendant that show an intent or motive to kill.

3. Facts about the nature of the killing illustrating “preconceived design.”—276

I. Subsequent application of the Anderson test.
A. U.S. v. Brown

1. Took the opposite approach; determining that “’[t]his was a vicious and prolonged attack’ and that ‘the evidence of such a violent killing strongly tends to prove the killing was done maliciously and with premeditation.’”—281 

II. Model Penal Code

A. Does not recognize degrees of murder.  Murder includes all killings “committed purposely or knowingly.”—283 

B. Most states have rejected the MPC approach, and maintain various degrees

Class Notes

III. Elements of all crimes

A. Act—voluntary bodily movement or failure to have such movement

B. Attendant circumstance—fact that must attend the act without defendant’s control

C. Result—consequence of the act

D. Mental state—whatever is in your heart and in your mind

1. There must be a mental state for each element, i.e. act, result, and each element of each crime.

IV. Culpability

A. Mental states

1. Purpose—conscious desire to engage in conduct

2. Knowledge—awareness of one’s conduct

3. Recklessness—gross negligence; failure to avoid a known risk

4. Negligence—failure to exercise ordinary care resulting in gross negligence

5. Strict liability—no mental state is necessary

B. Common law assumption

1. Under the common law, when a mental state is not assigned to an element, it is assumed to be negligence

C. MPC

1. Under the MPC, when a mental state is not assigned to an element, it is assumed to be recklessness

V. Statutory interpretation

A. Text

B. Legislative history

C. Purpose (public policy)

D. Precedent

E. Broader history

F. Analogous laws

G. Ejusdem Generis

1. when many things are listed, the general things should be read in connection with the narrow things

H. Rule of lenity

1. If a word is ambiguous, it should be read or interpreted in a way such that it would be more favorable to the defendant
VI. Purpose of criminal law

A. Retribution—paying your debt to society

B. Deterrence (general)—we punish you so others won’t do what you did

C. Deterrence (specific)—we punish you so you won’t do what you did again

D. Incapacitation (incarceration)—lock you up to protect society from you

E. Education—help you learn

F. Rehabilitation—help you become a more socially adjusted person

VII. Sentencing

A. Indeterminate—minimum/maximum

B. Guideline—discretion based on prior record, severity of crime, etc.

VIII. Standards of proof

A. Every element of a crime must be proven by proof beyond a reasonable doubt—most difficult to prove

B. Clear and convincing evidence is sometimes used, and is slightly less difficult to prove

C. Preponderance of the evidence is the easiest to prove—51%

D. Prima facie case—meeting the initial burden of persuasion (could a reasonable jury find for the plaintiff?)

IX. Duties to act

A. Statute

B. Special relationship (parent/child)

C. Contractual obligation

D. Voluntary assumption of care that so secludes others from rendering care

E. Created the peril

F. D’s status as a landowner

G. Duty to control the conduct of a third party
X. Jones

A. On appeal, evidence is always construed in a light most favorable to the verdict winner

XI. Status crimes

A. Unconstitutional because they violate the 8th Amendment by imposing cruel and unusual punishment

B. Public drunkenness

1. Acceptable as a crime because there is an act of drinking and being in public, which is a nuisance

C. Being a drug addict

1. Not acceptable as a crime because “drug addict” does not require an act, just a status

XII. Negligence

A. Hand formula

1. Burden of changing behavior (on society) < probability of loss X loss (to society) = negligence

XIII. General vs. Specific intent

A. Specific intent

1. Requires an additional mental state after all of the actus reus elements are considered  

2. Common law burglary: requires “intent to commit a larceny therein”

3. Larceny: requires “intent to permanently deprive them of that property”

B. General intent

1. Rape: no additional mental state required after all of the actus reus’ have been listed
XIV. Transferred intent

A. Permitted in the common law

B. Not permitted in the MPC

XV. U.S. v. Villegas

A. § 2.02(7) deals with the “ostrich defense”, not the definition of knowledge.

1. Ostrich defense occurs when there is a high probability of existence of an attendant circumstance, but not awareness, as opposed to knowledge

Voluntary Manslaughter: Heat of Passion

Maher v. People

(Mich. 1862) 

Facts: None; discussion of elements of a voluntary manslaughter.

Rule of Law: “[I]f the act of killing, though intentional, be committed under the influence of passion or in heat of blood, produced by an adequate or reasonable provocation, and before a reasonable time has elapsed for the blood to cool and reason to resume its habitual control, and is the result of the temporary excitement, by which the control of reason was disturbed, rather than of any wickedness of heart or cruelty or recklessness of disposition; then the law, out of indulgence to the frailty of human nature, or rather, in recognition of the laws upon which human nature is constituted, very properly regards the offense as of a less heinous character than murder, and gives it the designation of manslaughter.”—284  

“ordinary human nature, or the average of men recognized as men of fair average mind and disposition, should be taken as the standard.”—285

State v. Thornton

(Tenn. 1987)

Facts: D killed a man who was having sex with his wife; tried to take pictures; was afraid for his 3 year old son.

Rule of Law: “[I]t has long been a well-settled legal principle that the commission of unlawful sexual intercourse with a female relative is an act obviously calculated to arouse ungovernable passion, and that the killing of the seducer or adulterer under the influence or in the heat of that passion constitutes voluntary manslaughter, and not murder, in the absence of evidence of actual malice.”—288

I. Heat of Passion defense

A. Is it used to justify the victim’s death for some reason?

B. Do we believe that the defendant made him/her less responsible for their actions?

C. In most cases, defendant did intend to kill the victim

D. Even without intent to kill, voluntary manslaughter may be appropriate where the D attempted to inflict serious bodily harm—291 

V. Reasonable provocation

A. “Assuming a gender-neutral standard – under the common law, a wife who witnessed an act of adultery by her husband was not considered reasonably provoked.”—292 

B. Girouard v. State

1. “The Court held that words – even racial slurs or insults – can never be sufficient provocation unless accompanied by an assault.”—293

VI. Series of provoking events

A. People v. Chevalier

1. A history of marital discord may undermine, rather than support a D’s claim that the evidence supports a voluntary manslaughter instruction.

VII. Reasonable Person standard 

VIII. Model Penal Code

A. Defines manslaughter as “homicide which would otherwise be murder … committed under the influence of extreme mental or emotional disturbance for which there is reasonable explanation or excuse.”--§ 210.3(1)(b)

Unintentional Homicide

Second Degree Murder: Depraved Heart/Extreme Indifference
XVI. Model Penal Code

A. Defines murder to include homicide “committed recklessly under circumstances manifesting extreme indifference to the value of human life.”--§ 210.2(1)(b).

XVII. Intent to cause serious bodily harm as second degree murder

A. “The common law rule is based on the theory that intent to cause serious bodily harm is ‘equivalent in legal character to a criminal purpose aimed against life.’”—313 

B. “Wellar [v. People] defined serious bodily harm as ‘such an injury as may be expected to involve serious consequences, either periling life or leading to great bodily harm.’”—313 

C. MPC

1. Does “not recognize intent to cause serious bodily harm as a separate form of murder, and most of the modern criminal codes have followed that lead.” 

Class Notes

I. Larceny (common law)

A. (1) Trespassory (2) taking (3) and carrying away (4) the personal property (5) of another with the (6) intent permanently to deprive them of that property—Specific Intent

II. Mistake of Fact

A. “is a defense if it negates the mens rea required by the crime.”—216

B. “In jurisdictions that separate crimes into specific intent and general intent crimes, a mistake of fact must be reasonable in order to afford a defense to a general intent crime.  But even an unreasonable mistake of fact is a defense to a specific intent crime so long as it is sincere.”—216

C. Under the MPC

1. §2.04(1)(a) states that “ignorance or mistake as to a matter of fact … is a defense if the ignorance or mistake negatives the purpose, knowledge, belief, recklessness or negligence required to establish a material element of the offense.”—216 

III. General v. Specific intent

A. MPC does not recognize a distinction between G or S intent

B. Common law does recognize a distinction, and for all crimes that don’t include a mental state, the requirement is negligence (homicide, rape, theft)

IV. Mistake of Law

A. Mistake of same law

1. mistake about crime you are prosecuted for

a. never a defense unless reasonable notice requirements are not met

B. Mistake of different law

1. mistake as to law other than the one for which you are being prosecuted

a. a defense in common law only for a specific intent crime even if unreasonable

b. not a defense to a general intent crime or a crime of strict liability

V. Affirmative Defenses

A. Even if prosecution proves every element of the crime BARD, D is not guilty because elements of a defense are proven, e.g. self defense to murder 

VI. Derivative Defenses

A. Because of some information in the D’s possession, you should not conclude that the prosecutor has met the burden of proof BARD.  (Derived from the elements of the crime, e.g. mistake of fact or law; intoxication; etc.

VII. Intoxication

A. Two types

1. Voluntary

a. defense to a specific intent crime if it negates the specific intent

b. never a defense to a general intent crime

VIII. Robbery (common law)

A. Specific intent crime because of ‘intent to permanently deprive.’

IX. Homicide (common law)

A. (1) An Act (2) that causes death (3) and your purpose is to cause death.

B. General intent crime because “purpose” is associated with “death,” which is a result.

X. Due process

A. “Fundamental fairness.”

XI. Common law homicide

A. Three kinds

1. Murder in the First Degree (cold blooded)—unlawful killing with malice aforethought (any mental state sufficient for murder)—Some of the most common mental states for murder are wilful, deliberate and premeditated; also includes poison or lying in wait, and sometimes some types of felony murder.

2. Murder in the Second Degree—Unreasonable hot bloodedness—(purpose to cause death or SBI; knowledge that actions will cause death or SBI; OR depraved heart)(heat of passion will sometimes fit under purpose to cause death or SBI if it does not fit into voluntary manslaughter

3. Voluntary manslaughter—Crime that otherwise would be murder but is (1) done in the heat of passion; (2) generally provoked by the victim; (3) where a reasonable person would have been so provoked by the victim into the heat of passion; (4) or where a reasonable person would not, and this particular defendant did not, cool off

4. Involuntary manslaughter—Depending on the jurisdiction, includes either recklessness or criminal negligence(reasonable hot blood)

XII. Question on appeal

A. Always whether there was “sufficient evidence” for a “reasonable” judge to uphold the conviction.

XIII. People v. Anderson

A. Three requirements for premeditation

1. Planning activity

2. Motive

3. Nature of killing

B. In order to maintain premeditation, there must be strong evidence of 1; combination of 2 and 3; 1 and 3, or all 3.

XIV. Reasonable man standard

A. 2 approaches to finding out what he would do (justifiable provocation)

1. Categorical—Serious assault or battery; witnessing an act of adultery by one’s wife; mutual combat; unlawful arrest; commission of a crime against a close relative.

2. Case-by-case—Even if something is not on the list above, under the circumstances, it may partially justify the killing of another (Judge can decide on policy grounds that no jury should be allowed to find reasonable provocation)—MPC is ALWAYS case-by case—Subjective, e.g. § 210.3 where people are judged based on their own perspective of the situation—MPC does not consider provocation (no comparative fault)(Reason for this: Compassion/purpose of punishment)

XV. Reasons for voluntary manslaughter

A. Compassion

B. Comparative fault
XVI. Practical Reasoning

A. Incorporates:

1. Analogy

2. Rule-based reasoning

3. Policy

4. Close reading of text

5. Storytelling

6. Fact finding/credibility

7. Deductive/inductive logic

XVII. Words as provocation

A. Old common law never permitted words to serve as provocation for murder, even in a case by case jurisdiction

B. Newer common law recognizes that words may be provocation if they would have been sufficient provocation if what was said had been observed (information doesn’t even need to be accurate.)—This erodes the comparative fault theory
XVIII. Heat of passion v. Extreme Emotional Distress

A. Common law has heat of passion—rage, fear, etc.

B. MPC has EED—may include a multitude of emotions so long as they are extreme and “way out of ordinary” OR mental illness or infirmity

XIX. Depraved Heart murder

A. Ordinary criminal recklessness plus something else—3 approaches

XX. Commonwealth v. Malone

A. Issue was whether D was sufficiently reckless or malicious

B. Key in this case is that Malone was reckless PLUS a high probability of death.

C. Thus, depraved heart = recklessness + high probability of death

Involuntary Manslaughter: Criminal Negligence/Recklessness

Commonwealth v. Welansky

(Mass. 1944)

Facts: None; basic rules of wanton or reckless.

Rule of Law: “The essence of wanton or reckless conduct is intentional conduct, by way either of commission or of omission where there is duty to act, which conduct involves a high degree of likelihood that substantial harm will result to another.”—315

Book Notes

I. Definition of involuntary manslaughter

A. “The difference between [criminal] negligence and recklessness is not marked by a sharp analytical line.  On the contrary, the difference generally lies in making a judgment as to where on a continuum of unreasonable conduct one’s behavior passes from negligence to recklessness.”

II. Comparing Civil Tort liability

A. “In the great majority of states, involuntary manslaughter requires a higher degree of culpability than necessary to impose civil tort liability.”—318 

III. Comparing Depraved-heart murder

A. “[I]n a depraved heart murder the actor’s conduct must present a grave risk of death whereas in manslaughter it presents the lesser substantial risk of death.  The phrase ‘[u]nder circumstances evincing a depraved indifference to human life’ refers to the wantonness of defendant’s conduct and converts the substantial risk present in manslaughter into a very substantial risk present in murder.”—People v. Register.--319

IV. Awareness of the Risk

A. “In Feinberg, the court emphasized that the defendant knew that some of his customers would extract the alcohol from the Sterno he sold them in order to drink it.”—319 

B. In Walker v. Superior Court, the court held that “criminal negligence must be evaluated objectively”: “[t]he question is whether ‘a reasonable person in defendant’s position would have been aware of the risk involved.’  If so, the defendant is presumed to have had such an awareness.”—320  

V. Model Penal Code approach

A. Manslaughter = “homicide that is committed recklessly.”  It also creates a separate crime for negligent homicide.

B. In the official comment for § 210.3, “Liability for inadvertent risk creation is thus properly limited to cases where the actor is grossly insensitive to the interests and claims of other persons in society.”—321 

VI. Other examples of unintentional killing 

A. Hall v. State

1. Ds were parents of one-month old baby who died because they didn’t take him to the hospital due to their religious beliefs; “The court affirmed their conviction on charges of reckless homicide.”-323

B. People v. Protopappas

1. Dentist acted terribly; excessive dosages of anesthesia; etc; court affirmed depraved heart murder in connection with three of the deaths.

Felony Murder

The Policy Issues Surrounding The Felony Murder Rule

People v. Aaron

(Mich. 1980)

Facts: Whether Michigan has a felony-murder rule which allows the element of malice required for murder to be satisfied by the intent to commit the underlying felony or whether malice must be otherwise found by the trier of fact?

Rule of Law: “[W]henever a killing occurs in the perpetration or attempted perpetration of an inherently dangerous felony, in order to establish malice the jury may consider the ‘nature of the underlying felony and the circumstances surrounding its commission.’”

“In situations involving the vicarious liability of co-felons, the individual liability of each felon must be shown.”—329 

“Finally, in cases where the death was purely accidental, application of the felony-murder doctrine is unjust and should be precluded.”—329

I. Accidental deaths occurring in the course of a felony

A. People v. Stamp

1. 3 D’s convicted of felony murder when owner of a business had a heart attack 15 minutes after the armed robbery, even though it was a 60 year old obese man with heart trouble.

B. In re Anthony M.

1. D convicted of felony murder when an old lady whose purse he snatched fell and died twelve days later due to complications from surgery from a broken hip.

II. Model Penal Code

A. MPC abolishes idea of felony murder
B. Instead, “it provides that the elements of recklessness and extreme indifference to human life necessary to make out a case of murder under §210.2(1)(b) – of homicide ‘committed recklessly under circumstances manifesting extreme indifference to the value of human life’ – are ‘presumed if the actor is engaged in or is an accomplice in the commission of, or an attempt to commit, or flight after committing or attempting to commit robbery, rape or deviate sexual intercourse by force or threat of force, arson, burglary, kidnapping or felonious escape.”—332  

Limitations on the Felony Murder Doctrine

Inherently Dangerous Felonies
State v. Wesson

(Kan. 1990)

Facts: Whether the sale of crack cocaine is an inherently dangerous felony that merits the application of the felony murder rule?—NO 

Rule of Law: “The purpose of the felony-murder rule is to supply the elements of premeditation and intent that are otherwise required to establish first-degree murder.  Consequently, only felonies which are inherently dangerous are held to support felony murder.”—336

In State v. Underwood, this court held that “circumstances of the commission of a felony are not to be examined – the underlying felony is to be analyzed only in the abstract.”

I. Alternative definitions of inherently dangerous felonies

A. “In most such jurisdictions, a felony is considered inherently dangerous if it is inherently dangerous in the abstract of if it was committed in an inherently dangerous fashion.”—338 

II. The impact of the alternative definitions of inherently dangerous felonies

A. People v. Patterson

1. “the court held that a felony is inherently dangerous ‘when there is a high probability that its commission will result in death.’”—339  

The Merger Doctrine

People v. Smith

(Cal. 1984)

Facts: Whether felony child abuse may serve as the underlying felony to support a conviction of second degree murder on a felony murder theory?—NO 

Rule of Law: “We conclude that because the acts constituting such child abuse in the present case were an integral part of the homicide, the offense merged into the homicide; it was therefore error to give a felony-murder instruction, and the judgment must be reversed insofar as it convicts defendant of second degree murder.”—341
I. Other child abuse cases

A. People v. Jackson

1. D choked and beat his 33 month old son to death; convicted of felony murder; “court concluded, punishing the defendant for felony murder would serve the public policy of deterring felons from killing accidentally or negligently.”—345  

II. Rejection of the merger doctrine

A. “A minority of courts have rejected the merger doctrine altogether, often on statutory interpretation grounds.  In these jurisdictions, then, the felony murder rule applies even where the underlying felony is assault.”—346 

The Agency Doctrine

People v. Washington

(Cal. 1965)

Facts: Whether a robber can be convicted of murder for the killing of any person by another who is resisting the robbery?—NO 

Rule of Law: “[F]or a defendant to be guilty of murder under the felony-murder rule the act of killing must be committed by the defendant or by his accomplice acting in furtherance of their common design.”—348

I. The Proximate cause approach

A. Commonwealth v. Thomas

1. “[e]very robber or burglar knows when he attempts to commit his crime that he is inviting dangerous resistance,’ and ‘[h]e therefore should be held responsible for any death which by direct and almost inevitable sequence results from the initial criminal act.”—349 

II. The Deaths of Cofelons

A. “Most courts agree with Washington’s holding that the felony murder doctrine applies even when the homicide victim is a cofelon.”—350

III. The “in furtherance” requirement

A. United States v. Heinlein

1. “If a ‘felon kills someone during the felony, but in a separate and distinct act and to satisfy his own end,’ the court held, the felony murder rule is inapplicable because ‘[a]lthough the homicide itself need not be within the common design … the act which results in death must be in furtherance of the unlawful purpose.”—351 

IV. Causation 

V. Foreseeability

A. “Cases may arise where a death was caused by the felony and was committed in furtherance of the crime, but nevertheless was not reasonably foreseeable.”—352 

VI. The misdemeanor manslaughter rule

A. “The misdemeanor manslaughter rule, a cousin of the felony murder doctrine, punishes as involuntary manslaughter any homicide that occurs in the commission of an unlawful act.”—353 

Class Notes

XXI. Theory of the case

A. Connects the elements with the facts

XXII. Involuntary manslaughter

A. Jurisdictions differ completely

B. Among the primary rules are:

1. Ordinary negligence is enough

2. Gross negligence or ordinary criminal negligence is enough

3. Criminal negligence with a high degree of risk

4. Criminal recklessness

XXIII. Various examples of 2d Degree murder

A. Common law

1. Someone died and you wanted to hurt, but not kill them

B. MPC

1. Murder is if you are practically certain (knowledge) that death would result, or even a slight chance (20%) because under 210.2(1)(b), that would illustrate recklessness regarding the ‘value of human life.’

C. Depraved heart under the Common law

1. Recklessness (conscious awareness of risk of death)

2. Definitions for the mental states under MPC and common law are same

3. Jurisdictions differ on what the ‘extra’ requirement for depraved heart murder is (recklessness + ?)

XXIV. Voluntary manslaughter under the common law

A. Incorporates reasonableness under the circumstances

1. What is reasonable is variable and depends on the circumstances and policy implications

2. Generally, the question what is reasonable is whether the circumstances warrant compassion or merit the application of comparative fault

XXV. Felony murder

A. Most felony murder statutes list specific felonies, and then say ‘any other felony’

1. Most courts interpret this to mean that ‘any other felony’ includes those that are inherently dangerous

2. Inherent dangerousness is determined by:

a. Abstract approach—are the elements of the felony such that every instance of that felony necessarily involves inherent danger?

b. Case-specific approach—on the facts presented was the felony inherently dangerous to human life?

Forcible Rape

Mens Rea

Book Notes 

I.“In this country, a number of courts have followed the California Supreme Court’s decision in People v. Mayberry … which recognizes a defense only where the defendant’s belief in the victim’s consent was both honest and reasonable.”—409 

A. “A few courts have refused to require any mens rea as to the element of nonconsent, holding that that even an honest, reasonable mistake is no defense.”—409 

VII. Incapacity to consent

B. “Absence of consent can be demonstrated not only by proof that the woman refused consent, but also by evidence showing her inability to consent.”--413   

Actus Reus

State v. Rusk

(Md. 1981)

Facts: D raped the V after they met at a bar and he brought her up to his apartment; V could have left but didn’t.

Rule of Law: “The vast majority of jurisdictions have required that the victim’s fear be reasonably grounded in order to obviate the need for either proof of actual force on the part of the assailant or physical resistance on the part of the victim.  We think that, generally, this is the correct standard.”—420
“Hazel … made it clear that lack of consent could be established through proof that the victim submitted as a result of fear of imminent death or serious bodily harm.  In addition, if the actions and conduct of the defendant were reasonably calculated to induce this fear in the victim’s mind, then the element of force is present.  Hazel recognized … that the same kind of evidence may be used in establishing both force and nonconsent, particularly when a threat rather than actual force is involved.”—420 

“conduct, rather than words, may convey the threat.  That a victim did not scream out for help or attempt to escape, while bearing on the question of consent, is unnecessary where she is restrained by fear of violence.”—421

I. Must the victim’s fear be reasonable?

A. Salsman v. Commonwealth

1. “The court … rejected any requirement that the victim’s fear be reasonable.

B. People v. Thompson

1. “The proper focus is on the state of mind produced in the victim by the defendant’s conduct, because the sine qua non for criminal liability for sex offenses … is lack of consent, resulting from either forcible compulsion or incapacity to consent.”—433  

2. “Thus, the proper question is not whether the defendant was capable of carrying out his threats, but rather whether the jury could reasonably infer that those threats placed the victim in fear of ‘immediate death or serious bodily injury.’”—433 

II. Resistance
A. “Although today no state adheres to the requirement of utmost resistance, a number of states follow the approach taken in Rusk and continue to require some reasonable resistance by the victim unless the defendant’s threats prevented her from resisting.”—433   

IV. Force or threat of force

A. State v. Alston

1. D had a prior sexual relationship with the V; took her to a friend’s house; threatened to ‘fix her face’ if she didn’t comply; V was having her menstrual period, but nevertheless complied with D’s request to take off her clothes, lay down, and spread her legs for intercourse 

2. “Alston reflects the adoption of the most traditional male notion of a fight as the working definition of ‘force.’  In a fight you hit your assailant with your fists or your elbows or your knees.  In a fight the person attacked fights back.  In these terms there was no fight in Alston, therefore, there was no force.”—438  

VIII. Whose point of view?

A. People v. Evans

1. The court held that the D’s outward manifestations are the only thing to consider when interpreting his actions as threatening, and that his subjective manifestations are irrelevant.

IX. The force incidental to intercourse

A. “In State ex rel … the court concluded that ‘the element of ‘physical force’ is met simply by an act of nonconsensual penetration involving no more force than necessary to accomplish that result.”—441 

B. “In Commonwealth v. Berkowitz … by contrast, the court rejected that position and reversed a rape conviction even though ‘throughout the encounter, the victim repeatedly and continually said ‘no.’  Although evidence of verbal protestations may be relevant to prove that the intercourse was against the victim’s will, it is not dispositive or sufficient evidence of ‘forcible compulsion,’ the court reasoned.”—441 

X. Threats of nonphysical force

A. Commonwealth v. Mlinarich

1. D was in custody of the V, a 14 year old girl who had been living in a detention home; D threatened to send her back to the home if she didn’t consent.

2. The court said “To allow a conviction for rape where the alleged victim has deliberately chosen intercourse in preference to some other unpleasant sensation not amounting to physical injury or violence would be to trivialize the plight of the helpless victim of a violent rape….  The two scenarios, although reprehensible, are not the same.”—442 

B. “The traditional view continues to be that the concept of force includes only physical force.”—443 

XI. Fraud

A. People v. Evans

1. “Fraud cannot be allowed to supply the place of the force which the statute makes mandatory.”  “In seduction, unlike rape, the consent of the woman, implied or explicit, has been procured, by artifice, deception, flattery, fraud or promise.”—443 

B. “fraud in the inducement – where the victim understands the nature of the act, but consents to it because of some fraudulent misrepresentation – cannot support a rape charge.”—444   

XII. The MPC

A. “The MPC divides sexual offenses into various categories in an attempt to distinguish among defendants of differing culpability.”—447

B. “The Code … fails to include absence of consent as an element of rape.  Although the Comments recognize that the victim’s consent is not irrelevant under the Code – ‘compulsion plainly implies non-consent’ – the drafters chose to focus on the actions of the defendant rather than those of the victim.”—447

C. “the Code refuses to impose any requirement that the victim’s fear was reasonable.”—447

D. “Gross sexual imposition, a third-degree felony, is defined as intercourse where the defendant ‘compels [the victim] to submit by any threat that would prevent resistance by a woman of ordinary resolution.”—448

XIII. Special evidentiary rules in rape cases

A. “until recently, the uncorroborated testimony of the victim was an insufficient basis for a rape conviction in many states.”—447

B. “Virtually all jurisdictions have now abolished the corroboration requirement, although the Model Penal Code retains it.”—448 

§ 213.0—Definitions

In this Article, unless a different meaning plainly is required:

(1) the definitions given in Section 210.0 apply;

(2) “Sexual intercourse” includes intercourse per os or per anum, with some penetration however slight; emission is not required;

(3) “Deviate sexual intercourse” means sexual intercourse per os or per anum between human beings who are not husband and wife, and any form of sexual intercourse with an animal.

§ 213.1—Rape and Related Offenses

(1) Rape.  A male who has sexual intercourse with a female not his wife is guilty of rape if:

(a) he compels her to submit by force or by threat of imminent death, serious bodily injury, extreme pain or kidnapping, to be inflicted on anyone; or

(b) he has substantially impaired her power to appraise or control her conduct by administering or employing without her knowledge drugs, intoxicants or other means for the purpose of preventing resistance; or

(c) the female is unconscious; or

(d) the female is less than 10 years old.

Rape is a felony of the second degree unless (i) in the course thereof the actor inflicts serious bodily injury upon anyone, or (ii) the victim was not a voluntary social companion of the actor upon the occasion of the crime and had not previously permitted him sexual liberties, in which cases the offense is a felony of the first degree.

(2) Gross sexual imposition.  A male who has sexual intercourse with a female not his wife commits a felony of the third degree if:

(a) he compels her to submit by any threat that would prevent resistance by a woman of ordinary resolution; or

(b) he knows that she suffers from a mental disease or defect which renders her incapable of appraising the nature of her conduct; or

(c) he knows that she is unaware that a sexual act is being committed upon her or that she submits because she mistakenly supposes that he is her husband.

§ 213.2—Deviate Sexual Intercourse by Force or Imposition

(1) By force or its equivalent.  A person who engages in deviate sexual intercourse with another person, or who causes another to engage in deviate sexual intercourse, commits a felony of the second degree if:

(a) he compels the other person to participate by force or by threat of imminent death, seriously bodily injury, extreme pain or kidnapping, to be inflicted on anyone; or

(b) he has substantially impaired the other person’s power to appraise or control his conduct, by administering or employing without the knowledge of the other person drugs, intoxicants or other means for the purpose of preventing resistance; or

(c) the other person is unconscious; or

(d) the other person is less than 10 years old.

(2) By other imposition.  A person who engages in deviate sexual intercourse with another person, or who causes another to engage in deviate sexual intercourse, commits a felony of the third degree if: 

(a) he compels the other person to participate by any threat that would prevent resistance by a person of ordinary resolution; or

(b) he knows that the other person suffers from a mental disease or defect which renders him incapable of appraising the nature of his conduct; or

(c) he knows that the other person submits because he is unaware that a sexual act is being committed upon him.

§ 213.3—Corruption of Minors and Seduction

(1) Offenses defined.  A male who has sexual intercourse with a female not his wife, or any person who engages in deviate sexual intercourse or causes another to engage in deviate sexual intercourse, is guilty of an offense if:

(a) the other person is less than [16] years old and the actor is at least [4] years older than the other person; or

(b) the other person is less than 21 years old and the actor is his guardian or otherwise responsible for general supervision of his welfare; or

(c) the other person is in custody of law or detained in a hospital or other institution and the actor has supervisory or disciplinary authority over him; or

(d) the other person is a female who is induced to participate by a promise of marriage which the actor does not mean to perform.

(2) Grading.  An offense under paragraph (a) of Subsection (1) is a felony of the third degree.  Otherwise an offense under this section is a misdemeanor.

§ 213.4—Sexual Assault

A person who has sexual contact with another not his spouse, or causes such other to have sexual conduct with him, is guilty of sexual assault, a misdemeanor, if:

(1) he knows that the contact is offensive to the other person; or

(2) he knows that the other person suffers from a mental disease or defect which renders him or her incapable of appraising the nature of his or her conduct; or

(3) he knows that the other person is unaware that a sexual act is being committed; or

(4) the other person is less than 10 years old; or

(5) he has substantially impaired the other person’s power to appraise or control his or her conduct, by administering or employing without the other’s knowledge drugs, intoxicants or other means for the purpose of preventing resistance; or

(6) the other person is less than [16] years old and the actor is at least [four] years older than the other person; or

(7) the other person is less than 21 years old and the actor is his guardian or otherwise responsible for general supervision of his welfare; or

(8) the other person is in custody of law or detained in a hospital or other institution and the actor has supervisory or disciplinary authority over him.

Sexual contact is any touching of the sexual or other intimate parts of the person for the purpose of arousing or gratifying sexual desire.

Class Notes

I. The abstract vs. case-specific approaches deal with jury instructions, not sentencing

II. Merger rule

A. If the felony merges into murder or is an integral part of murder, you cannot apply the felony murder rule, e.g., if the same evidence for murder would prove the elements of the underlying felony, then the felony has merged with murder, and the FMR does not apply.

B. Example

1. Aggravated assault—(1) Purpose to cause (2) and cause (3) SBI.

2. Second Degree murder—(1) Purpose to cause (2) SBI (3) and death occurs

a. Result = merger

III. Agency doctrine—?

A. Foreseeability jurisdiction--?

IV. Misdemeanor involuntary manslaughter—death during a non-dangerous crime

V. MPC does not have a felony murder rule; But, § 210.2(b) includes various offenses for which “recklessness and indifference” are “presumed” if during commission of rape, arson, burglary, etc.  However, a jury does not have to presume the recklessness or indifference (permissive presumption.)

VI. Old Rules for rape

A. Corroboration was required for women’s testimony

B. Prior sexual contact by women raised a credibility issue and assumed she consented

C. Cautionary instructions (Lord Hale)

D. Utmost resistance required to prove a rape

E. Prompt complaint required

VII. New Rules

A. No corroboration

B. Rape shield laws (prohibit evidence of prior sexual conduct, but exceptions exist)

C. Fed. Rules of Ev. 413-415 now provides that men’s prior sexual conduct is admissible as evidence

D. No cautionary instructions

E. Reasonable resistance or no resistance depending on jurisdiction (some still require utmost)

F. NO prompt complaint required

Theft

Larceny

In General: Elements, History, Definition of Property That Can Be Stolen

Lund v. Commonwealth

(Va. 1977)

Facts: Whether the unauthorized use of computer time can be considered a subject of larceny under Code § 18.1-100?  No.

Rule of Law: “Where there is no market value of an article that has been stolen, the better rule is that its actual value should be proved.”—462 

The statutes in question require the “taking and carrying away of a certain concrete article of property.”—462

I. Common Law Roots of Larceny

A. “Larceny, along with the later statutorily created crimes of embezzlement and false pretense … constitute the traditional ‘theft’ crimes.  Generally, larceny requires all of the following elements: (1) trespassory (wrongful) (2) taking (3) and carrying away (4) of the personal property (5) of another (6) with the intent to deprive permanently.”—463 

II. The interest protected by larceny

A. “The Model Penal Code, and most states, grade the crime of larceny according to the value of the property taken.”—464

III. The nature of property

A. “the law of larceny is restricted to tangible objects.”—465—“Criminal Law and Punishment,” Fitzgerald.

B. Use of personal property

1. “any use of personal property (including, in the contemporary context, computer time) is not traditionally considered property within the reach of larceny laws.”—465 

2. “some states, including Virginia, have now enacted statutes specifically defining computer services as property which may be subject to larceny, embezzlement, or false pretenses.”—466

C. Real property

1. “Many states, by statutes or court decisions, now make it larceny to take items adhering to real property without any requirement of separate acts of severance and asportation.”—466

D. Electricity, gas, water, and power

1. “Metered electricity, natural gas, water in pipes, heat, power and similar forms of intangible energy are generally considered ‘tangible property’ for purposes of larceny, and unauthorized diversion of such resources is deemed sufficient to support that crime.”—467

E. Animals

1. “Due to both court decisions and legislation, all animals reduced to possession are now considered personal property in most states.”—467 

F. Model Penal Code’s Definition of Property

1. MPC § 223.0(6) states: “[P]roperty means anything of value, including real estate, tangible and intangible personal property, contract rights choses-in-action and other interests in or claims to wealth, admission or transportation tickets, captured or domestic animals, food and drink, electric and other power.”—468 

G. Value

1. “If the property is subject to larceny, only minimal value is required.”

H. Grand versus Petty larceny

1. “A common reason given for making the distinction between thefts on the basis of value is that the distinction is necessary to insure that each crime carry a punishment with a sufficient deterrent effect.”—469 

Henry v. State

(Ga. 1916)

Facts: Whether one can be guilty of the theft of one’s own property if it was provided to another as security for a rental agreement?  Bicycle/trunk of clothes

Rule of Law: “When property has been delivered by the owner to one as a pledge to secure a debt, the pledgee has sufficient interest in the same to maintain a prosecution against any one, even the general owner, by charging that the property belonged to him, the pledgee.”—481

I. Stealing Stolen property

A. “The taking of any stolen or contraband property falls within the scope of larceny.”—481 

II. Joint and Community Property

A. “Most courts accept the traditional common-law view that a partner cannot be guilty of stealing from a partnership since the stolen property is not ‘property of another.’”—482 

MPC Article 223—Theft and Related Offenses

§ 223.0—Definitions

In this Article, unless a different meaning plainly is required:

(1) ‘deprive’ means: (a) to withhold property of another permanently or for so extended a period as to appropriate a major portion of its economic value, or with intent to restore only upon payment of reward or other compensation; or (b) to dispose of the property so as to make it unlikely that the owner will recover it.

(2) ‘financial institution’ means a bank, insurance company, credit union, building and loan associations, investment trust or other organization held out to the public as a place of deposit of funds or medium of savings or collective investment.

(3) ‘government’ means the United States, any State, county, municipality, or other political unit, or any department, agency or subdivision of any of the foregoing, or any corporation or other association carrying out the functions of government.

(4) ‘movable property’ means property the location of which can be changed, including things growing on, affixed to, or found in land, and documents although the rights represented thereby have no physical location.  ‘Immovable property’ is all other property.

(5) ‘obtain’ means: (a) in relation to property, to bring about a transfer or purported transfer of a legal interest in the property, whether to the obtainer or another; or (b) in relation to labor or service, to secure performance thereof.

(6) ‘property’ means anything of value, including real estate, tangible and intangible personal property, contract rights, choses in action and other interests in or claims to wealth, admission or transportation tickets, captured or domestic animals, food and drink, electric or other power.

(7) ‘property of another’ includes property in which any person other than that actor has an interest, which the actor is not privileged to infringe, regardless of the fact that the actor also has an interest in the property and regardless of the fact that the other person might be precluded from civil recovery because the property was used in an unlawful transaction or was subject to forfeiture as contraband.  Property in possession of the actor shall not be deemed property of another who has only a security interest therein, even if legal title is in the creditor pursuant to a conditional sales contract or other security agreement.

§ 233.1—Consolidation of Theft Offenses; Grading; Provisions Applicable to Theft Generally

(1) Consolidation of theft offenses.  Conduct denominated theft in this Article constitutes a single offense.  An accusation of theft may be supported by evidence that it was committed in any manner that would be theft under this Article, notwithstanding the specification of a different manner in the indictment or information, subject only to the power of the Court to ensure fair trial by granting a continuance or other appropriate relief where the conduct of the defense would be prejudiced by lack of fair notice or by surprise.

(2) Grading of theft offenses

(a) Theft constitutes a felony of the third degree if the amount involved exceeds $500, or if the property stolen is a firearm, automobile, airplane, motorcycle, motorboat, or other motor-propelled vehicle, or in the case of theft by receiving stolen property, if the receiver is in the business of buying or selling stolen property.

(b) Theft not within the preceding paragraph constitutes a misdemeanor, except that if the property was not taken from the person or by threat, or in breach of a fiduciary obligation, and the actor proves by a preponderance of the evidence that the amount involved was less than $50, the offense constitutes a petty misdemeanor.

(c) The amount involved in a theft shall be deemed to be the highest value, by any reasonable standard, of the property or services which the actor stole or attempted to steal.  Amounts involved in thefts committed pursuant to one scheme or course of conduct, whether from the same person or several persons, may be aggregated in determining the grade of the offense.

(3) Claim of right.  It is an affirmative defense to prosecution for theft that the actor:

(a) was unaware that the property or service was that of another; or

(b) acted under an honest claim to the property or service involved or that he had a right to acquire or dispose of it as he did; or

(c) took property exposed for sale, intending to purchase and pay for it promptly, or reasonably believing that the owner, if present, would have consented.

(4) Theft from spouse.  It is no defense that theft was from the actor’s spouse, except that misappropriation of household and personal effects, or other property normally accessible to both spouses, is theft only if it occurs after the parties have ceased living together.

§ 223.2—Theft by Unlawful Taking or Disposition

(1) Movable property.  A person is guilty of theft if he unlawfully takes, or exercises unlawful control over, movable property of another with purpose to deprive him thereof.

(2) Immovable property.  A person is guilty of theft if he unlawfully transfers immovable property of another or any interest therein with purpose to benefit himself or another not entitled thereto.

§ 233.3—Theft by Deception

A person is guilty of theft if he purposely obtains property of another by deception.  A person deceives if he purposely:

(1) creates or reinforces a false impression, including false impressions as to law, value, intention or other state of mind; but deception as to a person’s intention to perform a promise shall not be inferred from the fact alone that he did not subsequently perform the promise; or

(2) prevents another from acquiring information which would affect his judgment of a transaction; or

(3) fails to correct a false impression which the deceiver previously created or reinforced, or which the deceiver knows to be influencing another to whom he stands in a fiduciary or confidential relationship; or

(4) fails to disclose a known lien, adverse claim or other legal impediment to the enjoyment of property which he transfers or encumbers in consideration for the property obtained, whether such impediment is or is not valid, or is or is not a matter of official record.

The term ‘deceive’ does not, however, include falsity as to matters having no pecuniary significance, or puffing by statements unlikely to deceive ordinary persons in the group addressed.

§ 223.4—Theft by Extortion

A person is guilty of theft if he purposely obtains property of another by threatening to:

(1) inflict bodily injury on anyone or commit any other criminal offense; or

(2) accuse anyone of a criminal offense; or

(3) expose any secret tending to subject any person to hatred, contempt or ridicule, or to impair his credit or business repute; or

(4) take or withhold action as an official, or cause an official to take or withhold action; or;

(5) bring about or continue a strike, boycott or other collective unofficial action, if the property is not demanded or received for the benefit of the group in whose interest the actor purports to act; or

(6) testify or provide information or withhold testimony or information with respect to another’s legal claim or defense; or

(7) inflict any other harm which would not benefit the actor.

It is an affirmative defense to prosecution based on paragraphs (2), (3), or (4) that the property obtained by threat of accusation, exposure, lawsuit or other invocation of official action was honestly claimed as restitution or indemnification for harm done in the circumstances to which such accusation, exposure, lawsuit or other official action relates, or as compensation for property or lawful services.

§ 223.5—Theft of Property Lost, Mislaid, or Delivered by Mistake

A person who comes into control of property of another that he knows to have been lost, mislaid, or delivered under a mistake as to the nature or amount of the property or the identity of the recipient is guilty of theft if, with purpose to deprive the owner thereof, he fails to take reasonable measures to restore the property to a person entitled to have it.

§ 223.6—Receiving Stolen Property

(1) Receiving.  A person is guilty of theft if he purposely receives, retains, or disposes of movable property of another knowing that it has been stolen, or believing that it has probably been stolen, unless the property is received, retained, or disposed with purpose to restore it to the owner.  ‘Receiving’ means acquiring possession, control or title, or lending on the security of the property.

(2) Presumption of knowledge.  The requisite knowledge or belief is presumed in the case of a dealer who:

(a) is found in possession or control of property stolen from two or more persons on separate occasions; or

(b) has received stolen property in another transaction within the year preceding the transaction charged; or

(c) being a dealer in property of the sort received, acquires it for a consideration which he knows is far below its reasonable value.

‘Dealer’ means a person in the business of buying or selling goods including a pawnbroker.

§ 223.7—Theft of Services

(1) A person is guilty of theft if he purposely obtains services which he knows are available only for compensation, by deception or threat, or by false token or other means to avoid payment for the service.  “Services” includes labor, professional service, transportation, telephone or other public service, accommodation in hotels, restaurants or elsewhere, admission to exhibitions, use of vehicles or other movable property.  Where compensation for service is ordinarily paid immediately upon the rendering of such service, as in the case of hotels and restaurants, refusal to pay or absconding without payment or offer to pay gives rise to a presumption that the service was obtained by deception as to intention to pay.

(2) A person commits theft if, having control over the disposition of services of others, to which he is not entitled, he knowingly diverts such services to his own benefit or to the benefit of another not entitled thereto.

The Asportation and Caption Requirements

State v.Carswell

(N.C. 1978)

Facts: Whether the removal and subsequent movement of an air conditioner four to six inches closer to the door of a home is sufficient asportation to constitute larceny?  Yes.

Rule of Law: “A bare removal from the place in which he found the goods, though the thief does not quite make off with them, is a sufficient asportation, or carrying away.”

“there is a taking element in larceny in addition to the asportation requirement.”—484 

“This Court has defined ‘taking’ … as the ‘severance of the goods from the possession of the owner.”—484 

I. Carrying away (asportation)

A. “asportation requires only some movement of the property, regardless of degree.”—485 

B. “Asportation generally requires that every part of the property be moved to constitute larceny.”—485 

II. Taking (caption)

A. “as long as the defendant never has actual possession or control of the property, he does not satisfy the ‘taking’ element of larceny.”—485 

III. Liability without asportation

A. “The lack of asportation and caption where all the other elements of a larceny are present does not exclude the possibility of criminal liability. One may still be liable for an attempted larceny as long as the actor goes beyond mere preparation toward committing the larceny.”—486 

Extensions of Larceny

Lost or Mislaid Property

Brooks v. State

(Ohio 1875)

Facts: Whether a roll of bank bills found in the street may become the subject of larceny where the finder had no notice of the loss?  Yes.

Rule of Law: “If the property has not been abandoned by the owner, it is the subject of larceny by the finder, when, at the time he finds it, he has reasonable ground to believe, from the nature of the property, or the circumstances under which it is found, that if he does not conceal but deals honestly with it, the owner will appear to be ascertained.  But before the finder can be guilty of larceny, the intent to steal the property must have existed at the time he took it into his possession.”—488

I. Larceny of lost property 

A. “At common law, larceny of lost property requires the following in addition to the six previously stated elements for larceny: (1) There must be a clue that the owner can reasonably be found at the time the property is taken; and (2) the intent to deprive permanently must be present at the time the property is taken.”—490  

III. Continuous Taking

A. “In the context of ‘lost’ and ‘mistakenly delivered personal property’ … the common law is rigorous in enforcing the requirement that ‘intent to deprive permanently’ exist at the actual time of taking.”—491  

IV. New conception of larceny

A. “[I]f a man find[s] goods that have been actually lost, or are reasonably supposed by him to have been lost, and appropriates them, with intent to take the entire dominion over them, really believing when he takes them, that the owner cannot be found, it is not larceny.  But if he takes them with the like intent though lost, or reasonably supposed to be lost, but reasonably believing that the owner can be found, it is larceny.”—494 

Mistaken Delivery

United States v. Rogers

(4th Cir. 1961)

Facts: Whether a mutual mistake resulting in a bank teller providing a customer with too much money is sufficient to constitute a larceny if the defendant did not have a wrongful purpose at the time of the mistake?  No.

Rule of Law: “if there is a mutual mistake and the recipient is innocent of wrongful purpose at the time of his initial mistake and the recipient is innocent of wrongful purpose at the time of his initial receipt of the overpayment, its subsequent conversion by him cannot be larceny.”—499

I. Mistaken delivery

A. “At common law, larceny of mistakenly delivered personal property requires the following elements in addition to the general elements required for larceny: (1) a mistake as to the nature or the amount of the property at the time of taking; and (2) the intent to deprive permanently at the time of taking.  Without satisfying these additional requirements, there is no ‘trespassory’ (wrongful) taking as required for larceny.”—499 

II. The point of delivery

A. “The cases are divided as to when, in fact, a person receives delivered property.”—499 

III. MPC

“Under the MPC, a person can be found guilty of larceny even if the intent to deprive does not exist at the time of taking but develops later.”—500 

IV. Distinguishing mistake of property and mistake of value

A. “It is not considered larceny when both parties know what they are getting but one makes a mistake as to the value of what he or she is receiving or giving up.”—500 

Larceny by Trick

State v. Robington

(Conn. 1950)

Facts: Whether a larceny is established where a car dealer permits a customer to drive a car on the condition that they will return the car, without transferring title, and the customer does not return the car or otherwise comply with the conditions?  Yes.

Rule of Law: The crime of larceny by trick is committed when one obtains “the possession of personal property of another by deception, artifice, fraud or force, with the intent on the part of the person obtaining it to convert it to his own use and permanently to deprive the owner of his property.”  But, “if the owner intends to part with the title to the property as well as possession, whatever other crime may have been committed, it will not be theft.”—502

I. Larceny by trick

A. “larceny by trick is the obtaining of personal property of another by deception but without any transfer of title.  Thus, possession only is obtained by consent induced by deception; title or ownership is not obtained.”—503

II. Compared to false pretenses

A. “If there is a transfer of title (ownership) there cannot be larceny, but there may be the crime of false pretenses … added by statute many years after larceny.”—503 

B. “Though larceny by trick was originally punishable as a felony, whereas false pretenses was only a misdemeanor, many states now impose the same punishment for both crimes.”—503 

Class Notes

I. Morgan

A. For rape, the MPC requires recklessness (conscious awareness)

B. Common law is general intent (negligence)

II. Appeal

A. Court looks at the evidence in the light most favorable to the verdict winner

III. Rusk

A. Court blended consent and force, and required that force could be proven if there was resistance OR;

B. No resistance, but fear of death or SBI; 

C. Or the actions and conduct of the D are such as to be reasonably calculated to cause that fear in the V.

IV. Majority rule

A. Reasonable resistance

V. Barnes

A. Now requires NO resistance

VI. Larceny

A. Crime against possession or control, NOT ownership

B. Concurrence

1. A criminal act must concur with, i.e. be actuated by, the required mental state.

a. For example, if you kill someone whose identity you did not know at the time of death, but intended to kill that person in reality, you cannot be convicted of murder because her act did not concur with her mental state.

C. Personal property

1. Must be movable and tangible (COMMON LAW)

2. MPC—Everything is property (essentially)

D. Deprive

1. MPC only says deprive, but includes “permanently,” and basically reflects the common law definition of “permanently deprive.”

2. Business partner cannot steal from another partner because everything is owned jointly in common law, but not the MPC..

VII. Taking and carrying away

A. Generally, horizontal movement is equivalent to carrying away, though vertical movement by itself is not.  That would be only attempted robbery.

VIII. Lost or mislaid property

A. Three elements to robbery of lost or mislaid property

1. Rightful possessor has not abandoned the property.

2. The thief has a clue as to the rightful owner.

3. When the property was taken, the thief had the intent permanently to deprive.
Specific Intent: “To Deprive Permanently the Property of Another”

IV. Receipt of stolen property

B. “The statutory crime of receipt of stolen property generally includes the following elements: (a) the property was received, concealed, and withheld by the accused; (b) such property had been stolen; and (c) the accused knew the property had been stolen.”—507  

V. Permanently the property of another

B. “For a time relative to the property’s useful life.”

1. State v. Lanier—“[t]he man who borrows a tool that he plans to return as soon as it wears out intends to deprive the owner of the tool.”—508 

C. “Exposing the property to risk such that its return could be impossible.”

1. State v. Davis—Princeton students borrowed their teacher’s horse and buggy, drove it recklessly, then abandoned it.  “A conviction of the students for larceny was upheld.”—508 

D. “Placing of some condition upon the property’s return which is unacceptable.”

1. Commonwealth v. Mason—D took another’s horse with the intent of hiding it, then collecting the reward for its return.  A conviction for larceny was affirmed.—508

2. State v. Hauptmann—D took the Lindbergh baby in its nightdress.  Court found that the taking of the nightdress and making its return (with the baby in it) conditional on payment was sufficient to constitute larceny, and the felony murder doctrine therefore applied.—509 

3. City of Cincinnati v. Herron—D store owner took four hubcaps from a car on his property and was going to return them if the customer came into his store to shop.—509 
VI. Claim of right

I. “If a person takes property to collect on a debt or for any other reason for which she feels she has a right to the property, then there is no intent to deprive permanently the property of another and there is no larceny.—509

J. Roark v. State—Ds took wheat from V’s farm where they lent her money, and she promised to give them the wheat, but never showed up to do it; men were shot, then sued for robbery; Indiana Supreme Court held that since the Ds had a bona fide right to the wheat, they had no larcenous intent.—509 

K. Rex v. Nundah—No conviction for larceny if a person, though unreasonably, honestly believes the property is his own.—509 

VII. Borrowing

A. “One who takes property with the intent to borrow and to return the property within a reasonable time does not have the specific intent required for larceny.”—510

B. People v. Brown—D took a bike to get even with another boy, but intended to return it the next day; D’s conviction for burglary with the intent to commit larceny was overturned for lack of specific intent needed for larceny.—510

C. State v. Langford—Where the D’s actions are so blatantly larcenous, the requisite intent may be imputed by the court.—510 –D took $850,000 from his account, though he could have only done so because of a bank error; D claimed that he was only borrowing the money.—511

D. Commonwealth v. White—“taking with the intent to return, though not larcenous, is still a trespass; and that the trespass continues as long as the possession.”—511 

E. “Many states have enacted statutes which make temporary takings of specific property criminal although not punished as seriously as larceny.”  For example “joyriding.”—511  

Mason v. State

(Ark. 1877)

Facts: Whether the taking of beer from within a seller’s home, and the subsequent attempt to pay the seller more than the value of the beer meets the necessary criminal or fraudulent intent element of larceny?  NO

Rule of Law: “A felonious or criminal intent, is an essential constituent of larceny.”-513

“The mere fact of the taking and carrying away, does not raise a presumption of guilt, or that the taking was to steal ... for the sake of profit or gain; but such felonious or criminal intent must be shown by circumstances connected with the taking.”—513

I. The intention to pay for taken goods

A. “if a person gives or intends to give an equal or greater substitute for a fungible good, then there is no intent to deprive permanently the property of another.  [This] rule is widely applied to takings of goods which are for sale from merchants.”—514 

B. Pylee v. State—D took oats from V’s field to feed his horses.  “The court held that if the defendant did, in fact, intend to pay for the oats, he could not be guilty of larceny.”—514 

C. State v. Kelley—“the intent to restore value to the owner while keeping the specific property taken does not preclude a theft conviction.”—515 

D. MPC—“§ 223.1(3)(c) allows the intent to pay to act as a defense only where the defendant ‘took property exposed for sale, intending to purchase and pay for it promptly, or reasonably believing that the owner, if present, would have consented.’”—515 

Embezzlement

People v. Talbot

(Cal. 1934)

Facts: Whether the appropriation of corporate funds by the Ds was made with fraudulent intent, an element necessary to constitute embezzlement?  YES

Rule of Law: In Manghan v. State, the court held that “An officer or agent of a corporation cannot take money of the corporation which is entrusted to him, or which comes into his possession by virtue of his office or agency, and use it even temporarily for his personal benefit and avoid criminal responsibility by calling it a loan.”—517   

Section 504 of the Penal Code states that “every officer, director, trustee, clerk, servant or agent of any … corporation (public or private) who fraudulently appropriates to any use or purpose not in the due and lawful execution of his trust, any property which he has in his possession or under his control by virtue of his trust … is guilty of embezzlement.”

It would seem that the legislature here has shown in very clear terms that it is the immediate breach of trust that makes the offense, rather than the permanent deprivation of the owner of his property.”—518

I.  Elements

B. “Under the rules of common-law larceny, a person entrusted with the possession of another’s property could not be convicted of larceny for misappropriating that property because of the absence of a trespassory taking.  The modern statutory crime of embezzlement was created to fill the perceived shortcomings of larceny.  Today, in most states, embezzlement is defined as (1) the fraudulent (2) appropriation (3) of property (4) of another (5) by one who has been entrusted with possession.”—519

C. “’fraudulent’ means ‘with the intent to deprive,’ although in some jurisdictions it is ‘the intent to deprive permanently.’  It also requires the knowledge that the property is not your own – a claim of right is a defense.  ‘Appropriation’ means using the property inconsistently with what has been authorized.”—519

D. Three elements of larceny are not required for embezzlement:

1. Trespass

2. Taking

3. Carrying 

II. Fraudulent intent

A. “The term ‘fraudulent intent’ as applied to embezzlement is the specific intent required for embezzlement – the intent to deprive property of another.  Some states require that the intent to deprive necessary for embezzlement be an intent to deprive ‘permanently,’ as is required for larceny.”—523 

B. “Other jurisdictions do not require an intent to deprive permanently for embezzlement.  Instead, an intent to deprive for any period of time, no matter how short, is sufficient for embezzlement as long as all the other elements are present as well.  In these jurisdictions, even borrowing would constitute embezzlement.”—523 

III. Property of another

A. “A person is liable for embezzlement only when she converts to her own use the property of another.”—525

§ 233.8—Theft by Failure to Make Required Disposition of Funds Received

A person who purposely obtains property upon agreement, or subject to a known legal obligation, to make specified payment or other disposition, whether from such property or its proceeds or from his own property to be reserved in equivalent amount, is guilty of theft if he deals with the property obtained as his own and fails to make the required payment or disposition.  The foregoing applies notwithstanding that it may be impossible to identify particular property as belonging to the victim at the time of the actor’s failure to make the required payment or disposition.  An officer or employee of the government or of a financial institution is presumed: (i) to know any legal obligation relevant to his criminal liability under this Section, and (ii) to have dealt with the property as his own if he fails to pay or account upon lawful demand, or if an audit reveals a shortage or falsification of accounts.

IV. Entrustment

A. “The relationship must be ‘one of special trust and confidence: a relationship in which there inheres, either for the particular transaction or for all purposes, a special right of access to, or control or possession of, the money, article, or thing of value which is appropriated.”—526 

False Pretenses

Chaplin v. United States

(D.C. Cir. 1946)

Facts: Whether “the present intention of the defendants not to return the money and not to buy the stamps as they said they would relates to a ‘present or past existing fact’ such as will support a conviction for the crime of false pretenses”?—NO 

Rule of Law: “A false pretense, under the statute, must relate to a past event or existing fact.  Any representation with regard to a future transaction is excluded.”—527 

“the statement of an intention is not a statement of an existing fact.”—527

I. Elements

C. “In most jurisdictions the crime of false pretenses consists of the following five elements: (1) a misrepresentation by the defendant (2) of a present or past material fact (3) with the intent to defraud the victim; (4) the victim relies on the misrepresentation, and (5) title is transferred by the victim.”—531 

II. Future fact

B. “misrepresentations of future facts are generally not covered under false pretenses because the courts do not want to criminally condemn every person who fails to follow through on a promise.”—532  

C. Commonwealth v. Bomersbach—Penn. Supreme Court held that “representations that certain actions will be taken in the future – even without any present intention of performing that promise – will not suffice for false pretenses.”—532 

D. MPC follows the minority approach, “including false promises in its theft by deception section.”--§ 223.3—532 

E. “A minority of courts do consider a provable lie about present intentions or a misrepresentation of what one knows about the future to be a present, and not future, fact.”—533

F. People v. Ashley—“a promise made without intention to perform is a misrepresentation of a state of mind, and thus a misrepresentation of an existing state of mind, and is a false pretense.”—533 

V. Opinions

B. “Generally expressions of opinion or ‘puffing’ in the sale of goods are not considered misrepresentations of fact.”—534 

C. “in certain instances courts will treat opinions given by ‘experts’ or those with greater knowledge concerning the circumstances as facts.”—534 

VI. Material facts

A. “The fact being misrepresented must be material to suffice for false pretenses.”—534 

VII. Reliance

A. “There must be a belief, no matter how slight, by the victim that the fact is as the defendant represents it.  If the victim knows the defendant is lying, there can be no reliance.”—535 

B. “it is not false pretenses if what the defendant lied about could not have induced the victim’s reliance.”—535 

C. “Due, in part, to the belief that it is the fool in society who needs the most protection, the prevailing view in the courts is that the victim’s reliance on the misrepresentation does not have to be reasonable regardless of the outrageousness of the misrepresentation.”—535  

D. “The jury may consider the absurdity of the misrepresentation in determining whether the victim was actually deceived.”—535 

VIII. Intent to defraud

A. “the intent to defraud generally means: (A) the defendant knew the misrepresentation was false, or knew she did not know whether it was true or false and nevertheless represented it as true.”—535 

IX. Duty of doing nothing

A. “Courts have traditionally held that an affirmative act is necessary for false pretense.  The law imposes no obligation on people to give material facts.  See McCorkle v. State, … ‘conviction for false pretenses was reversed where defendant sold six bales of cotton to Garner without disclosing that the bales had a mortgage on them.’”—536 

X. Damages/pecuniary loss

A. Even where the V is benefited by the D’s conduct, he is still guilty of false pretenses because “he has suffered a wrong; he has lost his chance to bargain with the facts before him.  That is the evil against which the statute is directed.”—537 

XI. The problem (is the crime false pretenses or something else?)

A. People v. Phebus—D switched price tags on products in a store; “The prosecution charged the defendant with larceny, but the court threw out the charge because the crime that had actually been committed was false pretenses.  Because title had changed, it was not larceny.”—542 

B. Agnew v. State—D put 29 cases of beer on his pickup truck; told the cashier that he was buying 29 six packs; D was charged with false pretenses, but was acquitted because he really committed larceny by trick.—542 

XII. The solution

A. “In response to this problem, the MPC and some states have consolidated the crimes of larceny, embezzlement, and false pretenses into one crime generally referred to as ‘theft.’”—542 

Burglary

People v. Gauze

(Cal. 1975)

Facts: Whether a person can burglarize his own home?—NO 

Rule of Law: Common law burglary requires “the breaking and entering of the dwelling of another in the nighttime with intent to commit a felony.”—581

The present burglary statute, Penal Code § 459 provides in part: “Every person who enters any house, room, apartment … with intent to commit grand or petit larceny or any felony is guilty of burglary.”—581  

I. Common law burglary 

B. “The common law crime of burglary consists of the following elements: (a) breaking; (b) and entering; (c) the dwelling house; (d) of another; (e) in the nighttime; (f) with the intent to commit a felony.”—585  

II. Modern burglary statutes

A. “Most modern burglary statutes require only the following elements: (a) the unauthorized entering; (b) of a building or structure; (c) with the intent to commit any crime.”—586  

III. Breaking

B. “Most jurisdictions have eliminated the breaking requirement.”—586

C. Breaking can be either actual or constructive, and there must be some breach or opening into the structure, however slight; even opening a closed door or raising an unlocked window is sufficient.

D. Constructive breaking is where a trick or deception is used to gain entry.

IV. Entering

A. “An entry occurs as soon as any part of the person’s body is within the structure.”—596 

B. “An entry also occurs at the moment any tool or instrument wielded by the person is inside the structure, as long as the tool or instrument is used to effectuate the intended felony and not solely as a means of breaking into the building.”—586

C. “The entry must be wrongful.”—586

D. “Virtually all jurisdictions still require an ‘entry,’ though most modern burglary statutes reflect a significant broadening of that requirement.”—587

V. Dwelling house

A. “Modern statutes have expanded the ‘dwelling house’ element to encompass other buildings and structures, including offices, shops, garages, warehouses, and telephone booths.”—587 

B. Cars, trucks, trailers, watercraft, tents, etc., have all been considered “structures” for purposes of statutory burglary.—587

VI. Of another

A. As the principal case illustrates, a defendant cannot burglarize his own residence.”—588

VII. In the nighttime

A. “Most jurisdictions today have dispensed with the ‘nighttime’ requirement, thus allowing burglaries to occur at any time of the day or night.”—588

VIII. Intent to commit a felony

A. “Common law burglary requires that the intent to commit a felony exist both at the time of the breaking and at the time of the entering.  Model Penal Code § 221.1 and many modern codes have expanded the requisite intent to include entry with the intent to commit any crime.”—588 

IX. Should burglary be a crime?

A. “Due to the breadth of modern burglary statutes, in some states there has been a gradual trend to reduce its punishment.”—589 

Aggravated Property Crimes

Robbery
People v. Butler

(Cal. 1967)

Facts: Whether the taking of money from another who has been killed prior to the taking constitutes robbery if the D did not have the intent to rob prior to the killing or the taking?—NO 

Rule of Law: “Robbery is the felonious taking of personal property in the possession of another, from his person or immediate presence, and against his will, accomplished by means of force or fear.”—546

“An essential element of robbery is the felonious intent or animus furandi that accompanies the taking.”—546 

“a bona fide belief, even though mistakenly held, that one has a right or claim to the property negates felonious intent.”—546

I. Elements

A. “Common law robbery contains all of the elements of larceny (trespassory taking and carrying away of property of another with intent to deprive permanently).  In addition, (a) the taking must be by force or by causing the victim to fear the possibility of immediate force, and (b) the taking must be from the person or from the immediate presence and control of the victim.”

§ 222.1—Robbery

(1) A person is guilty of robbery if, in the course of committing a theft, he:

(a) inflicts serious bodily injury upon another; or

(b) threatens another with or purposely puts him in fear of immediate serious bodily injury; or

(c) commits or threatens immediately to commit any felony of the first or second degree.

An act shall be deemed ‘in the course of committing a theft’ if it occurs in an attempt to commit theft or in flight after the attempt or commission.  

(2) Grading.  Robbery is a felony of the second degree, except that it is a felony of the first degree if in the course of committing the theft the actor attempts to kill anyone, or purposely inflicts or attempts to inflict serious bodily injury.

II. Force

A. “the robbery must be the motivating factor for the use of force. Stealing from the body of a dead person … could not be robbery since the requisite use of force or fear is lacking.”—549

B. State v. Snyder—“The agency through which the force operates is immaterial.  The result in either case is the overcoming of resistance without the voluntary cooperation of the subject whose resistance is repressed: this is the test.”—549

III. Robbery or larceny?

A. “Most courts hold that sudden snatches of property from the owner’s grasp or control which do not afford the owner enough time to offer any resistance lack the requisite force required for robbery.”—549

B. “most courts also find that if the owner has sufficient notice to resist the snatching, or any type of struggle over the property ensues before the thief can get possession, then there is force sufficient for the taking to constitute a robbery.”—550

C. “Model Penal Code § 222.1 favors the majority approach by requiring that only the infliction or threat of immediate ‘serious bodily injury’ can constitute robbery (unless, as indicated in the Code excerpt in Note 1 above, the action or threat is a first or second degree felony.”—550

IV. Putting in immediate fear

A. “the use of force, on the one hand, and the putting in fear, on the other, are not both needed for robbery.  They are alternative requirements.  In most jurisdictions the fact that the victim is actually frightened by the defendant is sufficient to constitute the requisite fear for robbery even if an ordinary person would not have been frightened under the same circumstances.”—550

B. “Some states use an objective standard to measure fear, allowing a robbery conviction to stand without any showing that the victim was ever placed in actual fear, so long as the circumstances attendant to the robbery were such as would ordinarily induce fear in the mind of a reasonable person.”—550

V. Threat to other persons or property

A. “A threat of immediate force directed against the victim’s family or another person in the company of the victim is sufficient for robbery.”—550

B. “The MPC … greatly expand[s] the definition of robbery to include takings accomplished when one ‘commits or threatens to commit any felony of the first or second degree.”--§ 222.1(c)—551 

VI. Armed (or aggravated robbery)

A. “Armed robbery is committed when the defendant commits a robbery while possessing a dangerous weapon.”—551

B. “A number or jurisdictions refer to armed robbery as ‘first degree robbery’ and simple robbery as ‘second degree robbery.’”—551

VII. What is a dangerous weapon?

A. “The dangerousness of a weapon ‘is determined not only by its design, construction, or purpose, but also by its capability to be used in such a way as to cause injury or death.”—551

B. Some examples of objects considered dangerous weapons are: German Shepard; shoe, hammer.

C. Absurd results may result on occasion, for example where a concealed hairbrush was considered a dangerous weapon where the V had seen the D with a real gun on 4 prior occasions.—Commonwealth v. Johnson.—551 

D. An object may also be a ‘simulated deadly weapon,’ like a nasal inhaler pressed against somebody to feel like a gun.—552 

E. “In order to avoid such absurdities, jurisdictions have sought to narrow the meaning of ‘dangerous or deadly weapon.”—552

F. “some states look to the objective use of the device while others consider the subjective view of the victim.”—552 

VIII. Unused concealed weapons

A. “Armed robbery may be satisfied even though the dangerous weapon is concealed and is not brought to the attention of the victim.”—552 

IX. Armed robbery under the MPC

A. “The MPC rejects distinctions based on whether the robber was ‘armed with a deadly weapon,’ but elevates the offense to a felony in the first degree ‘if in the course of committing the theft the actor attempts to kill anyone, or purposefully inflicts or attempts to inflict serious bodily injury.’”--§ 222.1(2)

X. Escape

A. “The use of force during the escape phase of a robbery is often sufficient to escalate the crime to robbery or armed robbery if a dangerous weapon is used.”

XI. Claim of right

A. “if the defendant robs property which he believes is his own or to which he believes he has a claim of right, then the specific intent element of robbery has not been satisfied.”—553 

Extortion

State v. Harrington

(Vt. 1970)

Facts: Whether an attorney’s threat to reveal sensitive personal information in a divorce proceeding, when such information was obtained through preconceived entrapment, is sufficient to constitute extortion?--YES

Rule of Law: “A person who maliciously threatens to accuse another of a crime or offense, or with an injury to his person or property, with intent to extort money or other pecuniary advantage, or with intent to compel the person so threatened to do an act against his will, shall be imprisoned in the state prison not more than two years or fined not more than $500.00.”—558

I. Introduction

A. “Most extortion statutes require the following elements: (1) using a threat (2) in an attempt to obtain (or, in some states, actually obtaining) (3) property from another, or action by another.”—560 

II. Threat

A. The most common “threats” used in extortion are as follows:

1. threats to injure the victim;

2. threats to accuse the victim of a crime;

3. threats to expose or impute something that would disgrace the victim;

4. threats to publish defamatory matter about the victim, or to injure in any way his or her business reputation, or to slight his or her character;

5. threats to injure the victim’s family or relatives;

6. threats to injure anyone.—561 

B. “As for the nature of the threat itself, the California Court of Appeal in People v. Massengale … noted that ‘no precise or particular form of words is necessary in order to constitute a threat under the circumstances.  Threats can be made by innuendo and the circumstances under which the threat is uttered and the relations between [defendant and victim] may be taken into consideration in making a determination of the question involved.”—561 

III. Distinguishing extortion from robbery

A. “Extortion, when the threat relates to physical injury, usually involves a threat to use future force.  Robbery involves the threat of immediate force.”—562 

IV. Distinguishing extortion from compounding

A. “Compounding crime, both at common law and generally by modern statute as well, consists of the receipt of property or other valuable consideration in exchange for an agreement to conceal or not to prosecute one who has committed a crime.”—562 

B. “MPC §242.5 provides that ‘it is an affirmative defense to prosecution [for compounding] … that the pecuniary benefit did not exceed an amount which the actor believed to be due as restitution or indemnification for harm caused by the offense.”—562 

V. Claim of right

A. “Most states do not allow claim of right as a defense to extortion.”—563

B. “Other state statutes allow claim of right as a defense if the property or action is owed to the defendant as a right ‘in fact,’ … or if it is reasonable.  MPC § 223.4(7) allows a ‘good faith’ claim of right as a defense to extortion.”—563 

VI. Why criminalize blackmail?

A. “Blackmail is the colloquial term for extortion where the threat is disclosure of a crime or other social disgrace.”—563

B. Blackmail involves the threat to do something to which you have a right.

C. “If a person has the right to do X, he necessarily has the right to give warning of the fact the he will do or may do X – that is, to threaten to do X.  Blackmail is thus a noncriminal act.”—564  --Block and Gorden—Blackmail, Extortion and Free Speech: A Reply to Posner, Epstein, Nozick and Lindgren.

D. “Professor Epstein argues that ‘blackmail is criminal because of its tendency to induce deception and other wrongs’ and speculates about the complications that would emerge if ‘Blackmail, Inc.’ were a local corporate enterprise soliciting negative information on individuals and then contracting to keep the information secret for a fee.”—565 

McCormick v. United States

(U.S. 1991)

Facts: Whether the acceptance of cash by an interest group with the knowledge that the D would support certain legislation constitutes extortion under the Hobbs Act?—NO

Rule of Law: Political contributions are only subject to scrutiny for the crime of extortion if they were obtained through the use of force, violence, or fear.—569  

Class Notes

I. Larceny

A. You must obtain possession to commit larceny

B. Lost or mislaid property

1. Courts create constructive possession in order to protect the victim of larceny, but if there is no clue as to the owner, there is no constructive possession, and the constructive possession ends as soon as the finder obtains possession.

C. Delivery

1. Taken (1) whenever you receive the items that are mistakenly delivered, such as money in a suitcase, OR (2) some courts hold that when the property is taken as soon as you get the suitcase.

D. Larceny by trick

1. Fraud to obtain POSSESSION

E. False pretenses

1. Fraud to obtain OWNERSHIP

F. Intent permanently to deprive

1. If you take a car to drag race, that is intent permanently to deprive because there is a risk that it may be destroyed.

G. Mental state

1. The standard is completely subjective, but the “reasonable man” standard may be evidence that may help your case.

H. Borrowing

1. Sometimes the courts construct possession for this.

I. Fungible—all alike, for example all writing pens, except for a few very expensive ones.

1. Some jurisdictions allow fungible goods to be paid for, even if not for sale, and that will negate the mens rea.

II. Embezzlement

A. Elements

1. (1) Fraudulent (2) appropriation (3) of property (4) of another (5) by one entrusted (with possession).

B. Sometimes the fifth element (by one who has been entrusted with possession) is not maintained by many jurisdictions.

C. Appropriate—to act inconsistently with the permission of the owner.

D. Majority hold that claim of right is not a defense to embezzlement.

III. False pretenses

A. Elements

1. (1) A misrepresentation by the Defendant (2) of a present or past material fact (3) with intent to defraud the victim; (4) the victim relies on the misrepresentation; and (5) title is transferred.

B. Inaction—generally not sufficient to create false pretenses, but if you create a misimpression, then your failure to correct the misimpression is false pretenses at both the common law and the MPC.

C. The intent permanently to deprive cannot be in existence if you believe you own the property in question, even if you do take possession.

IV. Extortion

A. Elements

1. (1) Using a threat (2) in an attempt to obtain (in some states)--actually obtaining—(3) the property of another or action of another.

B. Claim of right is generally not a defense under the common law, but is under the MPC.

Justification

I. Introduction

A. Defenses fall into 2 categories—justifications and excuses

1. “the difference between justified and excused acts is the difference between an act which ‘the law does not condemn, or even welcomes [justification],’ and an act ‘which is deplored, but the psychological state of the agent … rule[s] out the public condemnation and punishment [excuse].’  That is, a justified act indicates at least that the conduct is not wrongful; an excuse concedes the wrongfulness of the act, but asserts that the actor should not be punished for her wrongful behavior, primarily because of psychological or situational involuntariness. … it generally is said that while ‘justification’ speaks to the act, ‘excuse’ focuses upon the actor.  Justified conduct is external to the actor; excuses are internal.”—739 Dressler.

2. “When the principles of justification are rendered concrete in particular cases, the result is a precedent that other people may properly rely upon in similar cases.  Excuses bear totally different relationship to prohibitory norms.  They do not constitute exceptions or modifications of the norm, but rather a judgment in the particular case that an individual cannot fairly be held accountable for violating the norm.”—739 Fletcher.

Self-Defense

People v. Goetz

(N.Y. 1986)

Facts: Whether the prosecutor erred when he instructed the jury that the term “reasonably believes” means that they should consider “whether the defendant’s conduct was that of a reasonable man in the defendant’s situation”?—NO 

Rule of Law: Under Penal Law § 35.15(1), which states that “a person may … use physical force upon another person when and to the extent he reasonably believes such to be necessary to defend himself or a third person from what he reasonably believes to be the use or imminent use of unlawful physical force by such other person” the appropriate standard is that of an objective, reasonable man in the D’s position.

VIII. Subjective versus objective standards of self-defense

C. “Although most courts agree with the New York Court of Appeals and require that the defendant’s fear be both honest and reasonable in order to make out a claim of self-defense, a minority of states define self-defense to require only an honest fear.”—746   

IX. Model Penal Code Approach

E. The MPC “authorizes the use of defensive force when the defendant ‘believes that such force is immediately necessary for the purpose of protecting himself against the use of unlawful force ... on the present occasion.’  §3.04(1).  The Code thus adopts a subjective definition of self defense – subject, however, to the important limitations contained in §3.09(2).”—747

F. “Section 3.09(2) provides that a defendant who ‘is reckless or negligent in having such belief [that defensive force is necessary] or in acquiring or failing to acquire any knowledge or belief that is material to the justifiability of his use of force’ has no defense’in a prosecution for an offense for which recklessness or negligence, as the case may be, suffices to establish culpability.”—747 

G. “The MPC’s approach to self-defense has had a very limited impact.”—748  
X. Imperfect self-defense

L. “Some of the states that follow the traditional, objective approach to self-defense have adopted the doctrine of imperfect self-defense.  In these states, defendants who honestly but unreasonably believed that defensive force was necessary are convicted of voluntary manslaughter rather than murder.”—748 

M. “In the states that follow the traditional view of self-defense but do not recognize imperfect self-defense, however, a defendant who honestly but unreasonably believed defensive force was necessary is convicted of murder.”—749 

XI. The use of excessive force

F. “the amount of force used to defend oneself must be reasonable.”—749 

G. “In determining how much force one may use in self-defense, the law recognizes that the amount of force which he may justifiably use must be reasonably related to the threatened harm which he seeks to avoid.”—749 

XII. Defending third persons

A. “The New York statute at issue in Goetz authorizes the use of defensive force to protect third persons as well as oneself, so long as one reasonably believes that the use of force is necessary to protect a third person from an imminent threat of unlawful physical force.  In enacting this statute, the legislature overruled the New York Court of Appeals’ controversial decision adopting the so-called ‘alter ego’ approach in cases involving the defense of third persons.”—750

B. People v. Young—D was charged with assault when he tried to help an Af-Am male who was being beaten by two older whites; the whites turned out to be cops performing a lawful arrest; the court concluded that “the right of a person to defend another ordinarily should not be greater than such person’s right to defend himself.”—750 

§ 3.04—Use of Force in Self-Protection

(1) Subject to the provisions of this Section and of Section 3.09, the use of force upon or toward another person is justifiable when the actor believes that such force is immediately necessary for the purpose of protecting himself against the use of unlawful force by such other person on the present occasion.

(2) Limitations on justifying necessity for use of force.

(a) The use of force is not justifiable under this Section:

(i) to resist an arrest which the actor knows is being made by a peace officer, although the arrest is unlawful; or

(ii) to resist force used by the occupier or possessor of property or by another person on his behalf, where the actor knows that the person using the force is doing so under a claim of right to protect the property, except that this limitation shall not apply if:

(1) the actor is a public officer acting in the performance of his duties or a person lawfully assisting him therein or a person making or assisting in a lawful arrest; or

(2) the actor has been unlawfully dispossessed of the property and is making a re-entry or recaption justified by Section 3.06; or

(3) the actor believes that such force is necessary to protect himself against death or serious bodily harm.

(b) The use of deadly force is not justifiable under this Section unless the actor believes that such force is necessary to protect himself against death, serious bodily harm, kidnapping or sexual intercourse compelled by force or threat; nor is it justifiable if:

(i) the actor, with the purpose of causing death or serious bodily harm, provoked the use of force against himself in the same encounter; or 

(ii) the actor knows that he can avoid the necessity of using such force with complete safety by retreating or by surrendering possession of a thing to a person asserting a claim of right thereto or by complying with a demand that he abstain from any action which he has not duty to take, except that:

(1) the actor is not obliged to retreat from his dwelling or place of work, unless he was the initial aggressor or is assailed in his place of work by another person whose place of work the actor knows it to be; and

(2) a public officer justified in using force in the performance of his duties or a person justified in using force in his assistance or a person justified in using force in making an arrest or preventing an escape is not obliged to desist from efforts to perform such duty, effect such arrest or prevent such escape because of resistance or threatened resistance by or on behalf of the person against whom such action is directed.

(c) Except as required by paragraphs (a) and (b) of this Subsection, a person employing protective force may estimate the necessity thereof under the circumstances as he believes them to be when the force is used, without retreating, surrendering possession, doing any other act which he has no legal duty to do or abstaining from any lawful action.

(3) The justification afforded by this Section extends to the use of confinement as protective force only if the actor takes all reasonable measures to terminate the confinement as soon as he knows that he safely can, unless the person confined has been arrested on a charge of crime.

§ 3.05—Use of Force for the Protection of Other Persons

(1) Subject to the provisions of this Section and of Section 3.09, the use of force upon or toward the person of another is justifiable to protect a third person when:

(a) the actor would be justified under Section 3.04 in using such force to protect himself against the injury he believes to be threatened to the person whom he seeks to protect; and

(b) under the circumstances as the actor believes them to be, the person whom he seeks to protect would be justified in using such protective force; and

(c) the actor believes that his intervention is necessary for the protection of such other person.

(2) Notwithstanding Subsection (1) of this Section:

(a) when the actor would be obliged under Section 3.04 to retreat, to surrender the possession of a thing or to comply with a demand before using force in self-protection, he is not obliged to do so before using force for the protection of another person, unless he knows that he can thereby secure the complete safety of such other person; and

(b) when the person whom the actor seeks to protect would be obliged under Section 3.04 to retreat, to surrender the possession of a thing or to comply with a demand if he knew that he could obtain complete safety by so doing, the actor is obliged to try to cause him to do so before using force in his protection if the actor knows that he can obtain complete safety in that way; and

(c) neither the action nor the person whom he seeks to protect is obliged to retreat when in the other’s dwelling or place of work to any greater extent than in his own.

State v. Norman

(N.C. 1989)

Facts: Whether a woman suffering from battered women’s syndrome, who has been the victim of spousal abuse for 20 years, may in self-defense kill her husband when he was asleep and not placing the D in imminent or immediate danger?-NO

Rule of Law: “The killing of another human being is the most extreme recourse to our inherent right of self-preservation and can be justified in law only by the utmost real or  apparent necessity brought about by the decedent….  Only if defendants are required to show that they killed due to a reasonable belief that death or great bodily harm was imminent can the justification for homicide remain clearly and firmly rooted in necessity.  The imminence requirement ensures that deadly force will be used only where it is necessary as a last resort in the exercise of the inherent right of self-preservation….  The term ‘imminent’ … has been defined as ‘immediate danger.’  …  Our cases have sometimes used the phrase ‘about to suffer’ interchangeably with ‘imminent’ to describe the immediacy of threat that is required to justify killing in self-defense.”—753 

“The use of deadly force in self-defense to prevent harm other than death or great bodily harm is excessive as a matter of law.”—755

X. The battered woman syndrome

E. “”The term ‘battered woman syndrome’ refers to ‘a series of common characteristics that appear in women who are abused physically and psychologically over an extended period of time by the dominant male figure in their lives.”—State v. Kelly 

F. “Violent behavior directed at the woman occurs in three distinct and repetitive stages that vary both in duration and intensity depending on the individuals involved.”—759 

1. “Phase one … is referred to as the ‘tension building stage.’”  This stage incorporates minor battering and verbal abuse.—759 

2. “Phase two … is the ‘acute battering incident.’”  This state incorporates more serious violence.—760 

3. “Phase three … is characterized by extreme contrition and loving behavior on the part of the battering male.”  This phase includes forgiveness and protestations of devotion and may last for months at a time.—760 

G.  “There is a tendency in battered women to believe in the omnipotence or strength of their battering husbands and thus to feel that any attempt to resist them is hopeless.”—760 

XI. Subjective versus objective standards of self-defense

A. State v. Leidholm—battered woman who killed her sleeping husband; court concluded that the subjective standard was “more just.”

1. “a correct statement of the law of self-defense is one in which the court directs the jury to assume the physical and psychological properties peculiar to the accused, viz., to place itself as best it can in the shoes of the accused, and then decide whether or not the particular circumstances surrounding the accused at the time he used force were sufficient to create in his mind a sincere and reasonable belief that the use of force was necessary to protect himself from imminent and unlawful harm.”—763 

XII. Defining the reasonable person in cases involving female defendants

A. “the traditional law of self-defense provides that the physical attributes of the defendant and victim – their size, age, strength, and physical condition – as well as the victim’s prior violent acts and reputation are relevant factors in evaluating whether a reasonable person in the defendant’s situation would have thought the victim posed a threat.”—763 

XIII. The imminence requirement

A. “defensive force is generally considered justifiable only if the defendant reasonably feared an imminent threat.”—764 

B. “Although the North Carolina Supreme Court used the words ‘imminent’ and ‘immediate’ interchangeably in Norman, others have viewed those two concepts as distinct.”—765 

C. MPC—“requires that the defendant believe defensive force is ‘immediately necessary for the purpose of protecting himself against the use of unlawful force … on the present occasion.”—765 

XIV. Self-defense as an excuse

A. “Although historically self-defense was considered an excuse, most jurisdictions now classify it as a justification.”—766 

XV. The initial aggressor rule

A. “the defendant [is] not entitled to use self-defense if she was the initial aggressor.”—766 

B. “However ‘initial aggressor’ is defined, most courts seem to agree that the initial aggressor’s right to use defensive force is restored only by ‘communicat[ing] to his adversary his intent to withdraw and in good faith attempt[ing] to do so.”—767—Peterson.

C. MPC—“prohibits the use of deadly force if the defendant ‘with the purpose of causing death or serious bodily injury, provoked the use of force against himself in the same encounter.”—767 

People v. Tomlins

(N.Y. 1914)

Facts: Whether the trial court erred by instructing the jury to determine that it was the D’s duty, if at all possible, to retreat and escape?

Rule of Law: “[H]omicide in self-defense is not justifiable unless there is reasonable ground to apprehend a design on the part of the person slain to commit a felony, or to do some great personal injury to the slayer, and unless also there is reasonable ground to apprehend that the danger is imminent.”—768

“[I]t is the law that if a man can safely retreat, and thereby escape a conflict with another, he must do so, even though it may not seem dignified and manly.”—768 

“It is not now and never has been the law that a man assailed in his own dwelling is bound to retreat.  If assailed there, he may stand his ground and resist the attack.”—768

I.  The policies for and against a retreat requirement

E. “”the retreat rule in effect today requires defendants to retreat before resorting to self-defense only if (1) they are using deadly force and (2) they know they can retreat with complete safety – that is, without incurring even nonserious bodily injury.”—769  

II. The castle exception to the retreat requirement

C. The castle exception provides that “one should not be forced to be a ‘fugitive’ from the ‘sanctuary and shelter’ of her home because she has a right to be there and it is the safest place of retreat.”—769 

D. MPC—does recognize the castle exception 

III. Co-occupant exception to the castle exception

B. “Some of the jurisdictions that recognize the castle exception have created an exception for co-occupants, but the majority do not distinguish based on the status of the parties – that is, they do not require one to retreat from the home under any circumstances, even before using deadly force against a co-occupant.”—770

C. MPC—“adopts a middle position on this issue, requiring one to retreat before using deadly defensive force against a coworker but not against a co-occupant of the home.”

IV. Burden of proof

A. “Almost every state requires the prosecutor to prove beyond a reasonable doubt that the defendant did not act in self-defense – at least once the defendant has satisfied the burden of production on that issue.”—770

B. MPC—“places the burden of disproving self-defense, as well as most other affirmative defenses, on the state once the defendant has shouldered the initial burden of producing some evidence supporting the defense.”—770 

Other Uses of Defensive Force

Defense of Home and Property

Bishop v. State

(Ga. 1987)

Facts: Whether the use of a spring gun to protect one’s dwelling is a justifiable means of self-defense?-NO

Rule of Law: “Section 16-3-23 justifies the use of deadly force to protect a habitation only when the inhabitant ‘reasonably believes’ the entry is made for the purpose of committing a felony.”—772

“it was impossible for Bishop to form a reasonable belief in light of his absence from the trailer.”—772

I. The use of force to protect property

A. “courts prohibit the use of deadly force solely to protect property.  They reason that ‘the preservation of life has such moral and ethical standing in our culture and society, that the deliberate sacrifice of life merely for the protection of property ought not to be sanctioned by law.”—772 

II. The use of force to protect the home


A. Greater leeway is allowed … when deadly force is used to prevent an unlawful entry into the home – although the extent of the defense varies from state to state.”—773 

B. “Other states take a narrower view, allowing the use of deadly force to prevent an unlawful entry into the home only where one reasonably believes that the intruder intends to commit a forcible felony or otherwise poses a risk of death or serious bodily harm.”—773 

III. The use of ‘spring’ or ‘trap’ guns


A. “the common law rule would have permitted Bishop’s use of a spring gun if he would have been justified in using deadly force – under any of the defenses described in this chapter – had he been present when Freeman attempted to enter the trailer.”—773 

V. MPC

A. “Section 3.06 … combines the provisions relating to defense of home and property.  In general, the code permits one to use nondeadly force if she believes that it is immediately necessary to protect her home or property and if she first asks the other person to stop interfering with her property in cases where it is reasonable to do so.”—774 

B. “the Code permits one to use deadly force if she believes that an intruder is not merely attempting to enter her home unlawfully, but is doing so in order to dispossess her of the home with no claim of right to its possession.”—774 

C. “the Code provides that one may use deadly force if she believes that someone is attempting to commit arson, burglary, robbery, or some other felony involving the theft or destruction of property, so long as (1) that person has used or threatened deadly force in her presence, or (2) using nondeadly force to prevent the crime would create a substantial danger of serious bodily harm.”—774 

§ 3.09—Mistake of Law as to Unlawfulness of Force or Legality of Arrest; Reckless or Negligent Use of Otherwise Justifiable Force; Reckless or Negligent Injury or Risk of Injury to Innocent Persons

(1) The justification afforded by Sections 3.04 to 3.07, inclusive, is unavailable when: 

(a) the actor’s belief in the unlawfulness of the force or conduct against which he employs protective force or his belief in the lawfulness of an arrest which he endeavors to effect by force is erroneous; and

(b) his error is due to ignorance or mistake as to the provisions of the Code, any other provision of the criminal law or the law governing the legality of an arrest or search.

(2) When the actor believes that the use of force upon or toward the person of another is necessary for any of the purposes for which such belief would establish a justification under Sections 3.03 to 3.08 but the actor is reckless or negligent in having such belief or in acquiring or failing to acquire any knowledge or belief which is material to the justifiability of his use of force, the justification afforded by those Sections is unavailable in a prosecution for an offense for which recklessness or negligence, as the case may be, suffices to establish culpability.

When the actor is justified under Sections 3.03 to 3.08 in using force upon or toward the person of another but he recklessly or negligently injures or creates a risk of injury to innocent persons, the justification afforded by those Sections is unavailable in a prosecution for such recklessness or negligence towards innocent persons.

Class Notes

I. False pretenses

A. Depending on your jurisdiction, one’s intent may be considered a present material fact or it may not.

B. The misrepresentation must be affirmative (if you do not respond to the victim’s misrepresentation, it is not a misrepresentation)

C. The misrepresentation must be relevant to a “material fact,” such that the victim relies on that fact.

II. Custody

A. Right to do a specific thing with property (more restricted than possession.)

III. Embezzlement

A. Mental state is purpose (intent to defraud = fraudulent)

Justification—Continued 

Necessity

I. Introduction

A. “For reasons of social policy, if the harm which will result from compliance with the law is greater than that which will result from violation of it, he is by virtue of the defense of necessity justified in violating it.”—786 

B. “Conduct which would otherwise be an offense is justifiable by reason of necessity if the accused was without blame in occasioning or developing the situation and reasonably believed such conduct was necessary to avoid a public or private injury greater than the injury which might reasonably result from his conduct.”—786 

State v. Reese

(Iowa 1978)

Facts: Whether the unauthorized escape from a correctional institution for reasons of threatened homosexual attacks and violence satisfies the requirements for establishing a necessity defense?—NO 
Rule of Law: In People v. Lovercamp, … “the court held that ‘a limited defense of necessity is available if the following conditions exist:

(1) The prisoner is faced with a specific threat of death, forcible sexual attack or substantial bodily injury in the immediate future;

(2) There is no time for a complaint to the authorities or there exists a history of futile complaints which make any result from such complaints illusory;

(3) There is no time or opportunity to resort to the courts;

(4) There is no evidence of force or violence used towards prison personnel or other innocent persons in the escape; and

The prisoner immediately reports to the proper authorities when he has attained a position of safety from the immediate threat.”—788

XIII. Necessity versus duress as a defense in prison escape cases

D. “As the court explained in Lopez: ‘The defense of duress or coercion traditionally arises when a person unlawfully commands another to do an unlawful act using the threat of death or serious bodily injury…The defense of necessity may be raised in a situation in which the pressure of natural physical forces compels an actor to choose between two evils…In the context of prison escapes, … [t]he defense of duress/coercion does not precisely apply because no one has commanded the prisoner to escape…The defense of necessity technically does not arise in the prison escape situation because the threat of necessity situation traditionally emanates from physical, not human, forces.”—791-792 

XIV. The “at fault” exception

H. “In some states, the necessity defense is unavailable if the defendant was at fault in bringing about the situation that required her to make a choice of evils.”—793 

XV. The exception for intentional homicide

N. “Is there any limit to the type of crime that can be justified by necessity?  Should a necessity defense be available in murder cases?  A few courts say no, as did the court in the most famous case to raise the issue.”—793 

1. Regina v. Dudley & Stephens—Ds were convicted of murder for killing and eating a crew member on a shipwrecked yacht 

2. United States v. Holmes—Sailors who threw passengers overboard in order to save the others on a leaking boat were not entitled to the necessity defense.—793 

XVI. Applying the necessity defense in other contexts

H. State v. Wooten (Bisbee Deportation case)—D was part of a posse that rounded up group of copper workers in Arizona; when D was charged with kidnapping, the court held that a necessity defense was permissible because “as prudent men the defendant and his associates had reasonably believed that the deportation was imminently necessary for the preservation of life and property in the district.”—796  

XVII. MPC

C. “The MPC recognizes a necessity defense whenever the defendant honestly believes that committing a crime is necessary to avoid a greater evil.  …  The defense is unavailable, however, if the defendant is charged with a crime requiring a mens rea of only recklessness or negligence and was reckless or negligent either ‘in bringing about the situation requiring a choice of harms or evils or in appraising the necessity for his conduct.”—797 

United States v. Kabat

(8th Cir. 1986)

Facts: Whether the unauthorized entry and destruction of property at a U.S. military installation housing nuclear weapons precludes a jury instruction on the defense of necessity due to the alternative means of protesting nuclear weapons?—YES 

Rule of Law: “A vital element of any necessity defense is the lack of a reasonable alternative to violating the law; that is, the harm to be avoided must be so imminent that, absent the defendant’s criminal acts, the harm is certain to occur.”—798

I. The imminence requirement

A. “The drafters of the Model Penal Code elected not to require imminence, reasoning that ‘such a requirement unduly emphasizes one ingredient in the judgment that is called for at the expense of others just as important.”—800 

III. Legislative foreclosure of the necessity defense

A. “If abortion is legal – in fact, constitutionally protected – the defendant cannot deem it an ‘evil’ that ought to be avoided.”—803  

§ 3.02—Justification Generally: Choice of Evils

(3) Conduct which the actor believes to be necessary to avoid a harm or evil to himself or to another is justifiable, provided that:

(d) The harm or evil sought to be avoided by such conduct is greater than that sought to be prevented by the law defining the offense charged; and 

(e) Neither the Code nor other law defining the offense provides exceptions or defenses dealing with the specific situation involved; and

(f) A legislative purpose to exclude the justification claimed does not otherwise plainly appear.

(4) When the actor was reckless or negligent in bringing about the situation requiring a choice of harms or evils or in appraising the necessity for his conduct, the justification afforded by this Section is unavailable in a prosecution for any offense for which recklessness or negligence, as the case may be, suffices to establish culpability.

Excuse

Duress

State v. Scott

(Kan. 1992)

Facts: Whether a gang member who takes part in the beating and torture of an initiate, and claims that he was compelled to take part because of the physical and psychological influence of the leader, may receive a defense of compulsion instruction?—NO 

Rule of Law: According to K.S.A. 21-3209, “(1) A person is not guilty of a crime other than murder or voluntary manslaughter by reason of conduct which he performs under the compulsion or threat of the imminent infliction of death or great bodily harm, if he reasonably believes that death or great bodily harm will be inflicted upon him or upon his spouse, parent, child, brother or sister if he does not perform such conduct.  (2) The defense provided by this section is not available to one who willfully or wantonly places himself in a situation in which it is probable that he will be subjected to compulsion or threat.”—809

I. The policies underlying the duress defense

A. “According to one view, the duress defense is based on the theory that a coerced action is involuntary and the defendant who acts under duress lacks free will.”—811

B. “Under another view, duress is a variation on the necessity defense, the difference being that the source of the pressure in the duress context is another person as opposed to a force of nature.  Duress is not a defense according to this second view unless the crime the defendant committed was a lesser evil than the threat she faced.”—811 

C. “The majority view, however, holds that the defendant who acts under duress makes a free and voluntary choice, albeit a difficult one.  Moreover, the crime committed under duress is not necessarily the lesser evil.”—811 

II. The imminence and inescapability requirements

A. “Most duress statutes, like the statute at issue in Scott, require proof of an imminent threat.”—812 

III. United States v. Contento-Pachon

A. D was a cab driver from Bogota, Columbia; he was asked by Jorge, a passenger, to swallow cocaine filled balloons and to transport them to America; D’s wife and children were threatened with death; D was caught at the airport in L.A.; the District Court found inadequate evidence of imminence and inescapability because the threats were not immediate, but rather were conditioned upon the failure to comply with future requests; the 9th Circuit reversed, holding that “the opportunity to escape must be reasonable.  To flee, Contento-Pachon, along with his wife and three year old child, would have been forced to pack his possessions, leave his job, and travel to a place beyond the reaches of the drug traffickers.  A juror might find that this was not a reasonable avenue of escape.”—814 

IV. The requisite nature of the coercive threats

A. “In Kansas, as in most states, the duress defense is limited to cases where the defendant was threatened with death or serious bodily harm.”—814 

V. The “at fault” exception

A. “In most states, a duress defense is unavailable if the defendant recklessly put herself in a situation where coercion was likely and therefore was at fault in bringing about the situation that required her to commit the crime.”—814 

VI. The exception for intentional homicide

A. “Most states place some restriction on the type of crime that can be excused by duress, most often precluding use of the defense in murder cases.”—815 

VII. MPC

A. “The MPC recognizes a duress defense if the defendant was coerced to commit a crime by the use or threat of ‘unlawful force against his person or the person of another, that a person of reasonable firmness in his situation would have been unable to resist.  The code thus requires a threat of physical force.”—816 

B. “but it does not limit the duress defense to cases where the defendant was confronted with an imminent threat of death or serious bodily harm.  Likewise, it does not foreclose the defense in murder cases.”—816 

C. “The code does provide … that the duress defense is unavailable if the defendant ‘recklessly placed himself in a situation in which it was probable that he would be subjected to duress.’  The defendant who was merely negligent in so doing loses the defense only with respect to those crimes requiring a mens rea of negligence.”—816 

D. “Finally, the code specifies that § 2.09 does not preclude a defendant who acted under duress from raising a necessity defense if she can satisfy the requirements of §3.02.  The code thus rejects the traditional common-law view that duress and necessity are simply variations of the same defense, depending on the source of the pressure confronting the defendant, so that one must choose the lesser evil in order to take advantage of either defense.  If the defendant does choose the lesser evil, the MPC considers her act justified regardless of the source of the pressure because, the drafters explain, there is ‘no reason why [the necessity defense] should be denied full application when the evil apprehended has its source in the action or the threatened action of another person, rather than the forces and perils of the physical world.”—817

E. “If, on the other hand, the defendant does not choose the lesser evil, her act is excused by virtue of the duress defense – but only if the source of the pressure was another person’s coercion.  The MPC’s duress defense applies only in cases involving threats of ‘unlawful force’ and therefore does not include cases where ‘the danger … arises from the effect of natural causes and an otherwise criminal act is performed to meet the danger.”—817 

VIII. Analogous defenses

A. “cases involving married women are now resolved according to the general principles governing duress.”—819 

B. With respect to brainwashing (Patty Hearst), “The captive comes to share the captor’s view, and later commits supportive crimes, because he wants –that is, intends – to commit the acts.  The intent itself may derive from any one of various psychological sources but the mens rea is clearly present.”—821 

§ 2.09—Duress
(1) It is an affirmative defense that the actor engaged in the conduct charged to constitute an offense because he was coerced to do so by the use of, or a threat to use, unlawful force against his person or the person of another, which a person of reasonable firmness in his situation would have been unable to resist.

(2) The defense provided by this Section is unavailable if the actor recklessly placed  himself in a situation in which it was probable that he would be subjected to duress.  The defense is also unavailable if he was negligent in placing himself in such a situation, whenever negligence suffices to establish culpability for the offense charged.

(3) It is not a defense that a woman acted on the command of her husband, unless she acted under such coercion as would establish a defense under this Section.  [The presumption that a woman, acting in the presence of her husband, is coerced is abolished.]

(4) When the conduct of the actor would otherwise be justifiable under Section 3.02, this Section does not preclude such defense.

Class Notes

IV. Affirmative defenses

D. Justification—what you did was good (self-defense, force to protect property, necessity)

E. Excuse—even though you did a bad thing, you deserve complete forgiveness for it (duress, entrapment, insanity)

F. Self-defense

1. Common law

a. Use of nondeadly force—Majority rule is that force must be reasonably necessary to prevent S.B.I.

b. Minority view is subjective test, i.e., was it reasonable to the person who used it?

c. Use of deadly force—Majority rule is that you must (1) reasonably believe that (2) imminent or immediate danger will result in (3) death or S.B.I. and (4) you cannot be the first aggressor.  (in some jurisdictions you have a duty to retreat first)

d. Minority view is subjective

2. Model Penal Code

a. § 3.04(2)(b) is for deadly force only

b. § 3.09 modifies negligence or recklessness in a crime, for example:

i. Purposeful killing requires “actual belief” and is governed by § 3.04

ii. Knowing killing requires “actual belief” and is also governed by § 3.04

iii. Reckless killing requires that you not be reckless in holding your belief, and is governed by § 3.09

iv. Negligent killing requires a reasonable belief and is also governed by § 3.09.

3. Goetz—“Furthermore, the defendant’s circumstances encompass any prior experiences he had which could provide a reasonable basis for a belief that another person’s intentions were to injure or rob him or that the use of deadly force was necessary under the circumstances.”—745 (from case)

a. Although the court said it was using an objective test, because it considered so many extraneous factors particular to Goetz’s situation, the test was actually subjective in nature.

4. Duty to retreat

a. At common law, there is never a ‘duty’ to retreat.

b. In minority jurisdictions, you have a duty to retreat only if deadly force is used by the aggressor; also, you must “know” that you can escape with “complete” safety.

5. Imminence

a. Some courts define imminence as immediate/impending/inevitable, meaning that it may happen later.

G. Necessity

1. (1) A threat of (2) imminent injury to person or property (3) for which no reasonable alternatives are available and (4) D’s acts must prevent an equal or more serious harm and (5) D must not have created the condition or the dilemma

H. Duress

1. (1) A well founded fear generated by (2) a threat from a human being of (3) imminent (immediate) (4) S.B.I. or death (5) to himself or a near relative (6) that is not of his own doing (7) and done in order to get the D to commit a crime.

2. Duress applies where you are forced to commit a crime by somebody else.

3. If you expose yourself to the situation in Duress, you cannot raise it as a defense, i.e. attempt to join a gang and then are compelled to hurt somebody.

Entrapment

Necessity 

United States v. Russell

(S.Ct. 1973)

Facts: None. 
Rule of Law: “Under the theory propounded by the Chief Justice, the entrapment defense prohibits law enforcement officers from instigating a criminal act by persons ‘otherwise innocent in order to lure them to its commission and to punish them.  Thus, the thrust of the entrapment defense was held to focus on the intent or predisposition of the defendant to commit the crime.”—821 

It was also held, in Sorrells, that “to determine whether entrapment has been established, a line must be drawn between the trap for the unwary innocent and the trap for the unwary criminal.”—821  

“It is only when the Government’s deception actually implants the criminal design in the mind of the defendant that the defense of entrapment comes into play.”—822

XVIII. The subjective and objective approaches to entrapment

E. “Although the federal courts and a majority of states follow the subjective approach to entrapment, a substantial minority of states have adopted the objective approach.”—824 

F. “Section 2.13(1) of the MPC likewise endorses the objective approach, providing that entrapment is a defense whenever a government agent ‘induces or encourages another person to engage in conduct constituting [an] offense by either: (a) making knowingly false representations designed to induce the belief that such conduct is not prohibited; or (b) that such an offense will be committed by persons other than those who are ready to commit it.’  (However, § 2.13(3) of the Code provides that the defense is unavailable with respect to crimes involving bodily injury or the threat of such injury.”—824 

XIX. The hybrid approach

I. “A few states, persuaded by both sides of this debate, have adopted a hybrid approach to entrapment that borrows elements from both the subjective and objective tests.  In some of these states, the defendant is entitled to an entrapment defense if either test is met -–that is, if she was induced to commit a crime she was not otherwise predisposed to commit, or, regardless of her predisposition, if the government agent’s tactics were likely to induce those who were not ready and willing to commit the crime.”—826 

J. ‘In other states, however, the entrapment defense is unavailable unless both tests are met – that is, the defendant must have actually been induced to commit the crime (i.e., she was not predisposed) by the government agent’s use of tactics that created a substantial risk of inducing commission of the crime by those who were not ready and willing to do so.”—826 

XX. Procedural issues

O. “In most jurisdictions that follow the subjective approach, the defendant is required to prove that a government agent induced her to commit the crime, typically by a preponderance of the evidence.  Once the defendant satisfies that burden, however, the prosecutor must prove beyond a reasonable doubt that the defendant was not predisposed to commit the crime.  Jurisdictions that have adopted the objective approach usually impose the burden of proof on the defendant by a preponderance of the evidence.”—827 

P. Matthews v. United States—Court held that a defendant may raise the entrapment defense even if she denies committing the crime.

1. “In most states, however, the defendant is prohibited from relying on such inconsistent defenses and therefore must admit that she committed the crime if she wishes to claim entrapment.”—827  

XXI. Inducement by a private person

I. “Unlike duress … entrapment is no defense when a private citizen induced the defendant to commit the crime; rather, the entrapment defense is available only if a law enforcement official or her agent induced the crime.”—828   

XXII. Applying the objective approach: determining what tactics are likely to induce the normally law abiding person to commit a crime

D. “[T]he California Supreme Court suggested in People v. Barraza, … that ‘guidance will generally be found in the application of one or both of two principles: ‘First, if the actions of the law enforcement agent would generate in a normally law abiding person a motive for the crime other than ordinary criminal intent, entrapment will be satisfied. …  Second, affirmative police conduct that would make commission of the crime unusually attractive to a normally law abiding person will likewise constitute entrapment.”—828  

E. People v. Juillet—“majority held that the objective test requires the trial court to consider ‘whether the police conduct would induce a similarly situated person, with an otherwise law abiding disposition, to commit the charged crime.”—829 

XXIII. Applying the subjective approach: proving inducement

A. “some federal cases have suggested that ‘the element of ‘inducement’ can be established without any showing that an agent ‘engaged in activities beyond the reasonable limits of those artifices or stratagems necessary to produce evidence of criminality.’”—830 

XXIV. Applying the subjective approach: proving predisposition

A. “A defendant is considered predisposed if she is ‘ready and willing to commit the type of crime charged whenever presented with a favorable opportunity.’”—830 

Jacobson v. United States

(S.Ct. 1992)

Facts: Whether the P carried its burden of proving that D was predisposed to violate the law before the Government intervened?—NO 

Rule of Law: “Government agents may not originate a criminal design, implant in an innocent person’s mind the disposition to commit a criminal act, and then induce commission of the crime so that the Government may prosecute.  Where the Government has induced an individual to break the law and the defense of entrapment is at issue … the prosecution must prove beyond a reasonable doubt that the defendant was disposed to commit the criminal act prior to first being approached by government agents.”—834

I. Requiring reasonable suspicion to approach a target

A.  “The reasonable suspicion requirement has been defended on the grounds that it would ensure that ‘the police detect but not create crime’ and that it would limit law enforcement’s otherwise ‘untrammeled discretion to test the criminal propensities of any citizen.’”—839 

V. The entrapment defense in other contexts

A.  “Sheriff, Washoe County v. Hawkins—“majority concluded that the defendant had been entrapped in that case because there had been no reports of similar crimes against helpless drunks in the area.”—841 

B. “when the defendant ultimately succumbed to temptation, he did no more than slip the exposed money from the decoy’s pocket and walk away,’ and ‘neither engaged in acts of violence, nor in attempts to find other valuables on the decoy’s person.’”—841 

VI. The due process defense for outrageous police conduct 

A. “The Supreme Court’s entrapment decisions are not based on the Constitution, and thus are not binding on the states.”—845   

B.  “most claims of outrageous government conduct have been rejected.  The Third Circuit has held, for example, that the due process clause is violated by ‘only the most intolerable government conduct.’”—846 

§ 2.13—Entrapment

(1) A public law enforcement official or a person acting in cooperation with such an official perpetrates an entrapment if for the purpose of obtaining evidence of the commission of an offense, he induces or encourages another person to engage in conduct constituting such offense by either:

(a) Making knowingly false representations designed to induce the belief that such conduct is not prohibited; or 

(b) Employing methods of persuasion or inducement which create a substantial risk that such an offense will be committed by persons other than those who are ready to commit it.

(2) Except as provided in Subsection (3) of this Section, a person prosecuted for an offense shall be acquitted if he proves by a preponderance of evidence that his conduct occurred in response to an entrapment.  The issue of entrapment shall be tried by the Court in the absence of the jury.

(3) The defense afforded by this Section is unavailable when causing or threatening bodily injury is an element of the offense charged and the prosecution is based on conduct causing or threatening such injury to a person other than the person perpetrating the entrapment.

Insanity

The Scope of the Insanity Defense

Daniel M’Naghten’s Case

(English 1843)

Facts: D killed a government official in England; question as to how to instruct a jury on insanity defense.

Rule of Law: “[J]urors ought to be told in all cases that every man is to be presumed to be sane, and to possess a sufficient degree of reason to be responsible for his crimes, until the contrary be proved to their satisfaction; and that to establish a defence on the ground of insanity, it must be clearly proved that, at the time of the committing of the act, the party accused was labouring under such a defect of reason, from disease of the mind, as not to know the nature and quality of the act he was doing; or, if he did know it, that he did not know he was doing what was wrong.”—848  

“If the accused was conscious that the act was one which he ought not to do, and if that act was at the time contrary to the law of the land, he is punishable.”—848

United States v. Freeman

(2d Cir. 1966)

Facts: Whether the trial court erred by imposing the standard requiring knowledge of right or wrong in convicting the defendant of two counts of drug sales?-YES

Rule of Law: Under the MPC § 4.01, “’A person is not responsible for criminal conduct if at the time of such conduct as a result of mental disease or defect he lacks substantial capacity either to appreciate the wrongfulness of his conduct or to conform his conduct to the requirements of law.’  … we believe this test to be the soundest yet formulated and we accordingly accept it as the standard of criminal responsibility in the courts of this circuit.”—854

IX. Distinguishing other inquiries into the defendant’s mental condition

D. “The inquiry in competency hearings is whether the defendant ‘has sufficient present ability to consult with his lawyer with a reasonable degree of rational understanding – and whether he has a rational as well as factual understanding of the proceedings against him.’”—855

E. “Defendants who raise a diminished capacity defense may not have a sufficiently impaired mental condition to make out an insanity defense, but, they argue, their mental state was such that it prevented them from having the mens rea required to commit the crime.”—855

F. “the insanity defense typically requires proof of greater impairment and is available even if the defendant had the requisite mens rea.”—855  

X. The policies underlying the insanity defense

B. Commonwealth v. Tempest—D was a chronic schizophrenic who drowned her 6 year old in the bathtub; “court concluded that the evidence was sufficient to prove the defendant’s sanity under the M’Naghten standard because she was ‘coherent’ and ‘lucid’ when interviewed by the police and admitted in her confession that she knew killing her son was wrong.”—857 

XI. Applying M’Naghten: knowing the nature and quality of one’s act

B. “Although the M’Naghten test may seem straightforward, some ambiguity surrounds both the word ‘know’ and the concept of ‘the nature and quality’ of one’s act.  First, some courts have interpreted ‘know’ to refer not simply to knowledge in a sterile, intellectual sense, but to an emotional understanding and appreciation, much like Freeman’s reading of the word ‘appreciate’ in § 4.01 of the MPC.”—857-858  

C. “Second, one court described M’Naghten’s reference to ‘the nature and quality of one’s act as ‘one of the most ambiguous phrases in the history of the English common law.”—858 

D. The Court in Hart v. State explained: “Knowing the nature and quality of an act can refer to the physical aspects of an act – for example, whether the defendant knows he is firing a gun – or it can refer to all aspects of an act including its likely consequences to the actor and others.”—858 

XII. Applying M’Naghten: knowing that one’s act is wrong

B. Some courts have interpreted “wrong” as “illegal” “on the grounds that the defendant who knows her act is prohibited by the criminal laws ‘might possibly be deterred’ and thus is not completely ‘beyond any of the influences of the criminal law.’”—858   State v. Crenshaw 

C. Other courts have defined “wrong” as “immoral.”  People v. Schmidt.

XIII. Irresistible impulse

B. “Although few jurisdictions have broadened M’Naghten by extending an insanity defense to those whose crime was the result of an ‘irresistible impulse,’ … that standard has been characterized as ‘a somewhat haphazard modification of M’Naghten.’”—859  

I. The aftermath of the Hinckley verdict

A. “Following [the] flurry of legislative activity (after Hinckley was acquitted), M’Naghten became the prevailing standard in the majority of states.”—867 

B. “Congress got into the act as well, convening hearings on the insanity defense shortly after the Hinckley verdict and ultimately passing the Insanity Defense Reform Act of 1984.  That statute, the first federal legislation to define the insanity defense, authorizes an insanity acquittal only if the defendant ‘as a result of a severe mental disease or defect, was unable to appreciate the nature and quality or the wrongfulness of his acts.’”—867 

II. Guilty but mentally ill

A. “A guilty but mentally ill verdict leads to a criminal sentence just as would a regular conviction, but the defendant is then evaluated to determine whether a psychiatric treatment is appropriate.”—867 

III. Defining ‘mental disease of defect.’

A. “Neither M’Naghten nor the MPC expressly defines the term ‘mental disease or defect’; instead, they focus on what effect the mental illness must have had on a defendant in order to make out an insanity defense.”—869 

IV. The MPC’s caveat paragraph

A. “Although the MPC does not affirmatively define ‘mental disease or defect,’ it contains a caveat making clear that the term excludes ‘an abnormality manifested only by repeated criminal or otherwise antisocial conduct.”—873 

V. Burden of proof

A. “IN federal cases, the prosecutor historically had the burden of proving beyond a reasonable doubt that the defendant was not insane. …  Likewise, the MPC imposes the burden of persuasion on the government once the defendant has satisfied the burden of production.”—874 

B. “As part of the Insanity Reform Act of 1984, Congress changed the federal practice and required the defendant to prove insanity by a standard of clear and convincing evidence.”—875 

The Effect of an Insanity Acquittal

Jones v. Untied States

(S.Ct. 1983)

Facts: Whether the finding “of insanity at the criminal trial is sufficiently probative of mental illness and dangerousness to justify commitment?”-YES

Whether “petitioner … is entitled to release because he has been hospitalized for a period longer than he could have been incarcerated if convicted?”-NO

Rule of Law: “[A] finding of not guilty by reason of insanity is a sufficient foundation for commitment of an insanity acquittee for the purposes of treatment and the protection of society.”—878 

 “The length of the acquittee’s hypothetical criminal sentence … is irrelevant to the purposes of his commitment.”—879

I. Committing the insanity acquittee

A. “in the majority of states, the commitment of insanity acquittees is discretionary.”—882 

B. “If the crime that led to the insanity acquittal ‘involv[ed] bodily injury to, or serious damage to the property of, another person, or involv[ed] a substantial risk of such injury or damage,’ the acquittee has the burden of proving by clear and convincing evidence that her ‘release would not create a substantial risk of bodily injury to another person or serious damage of property of another due to a present mental disease or defect.’  If her crime did not involve such a risk, she must meet the same standard by a preponderance of the evidence.”—882 

§ 4.01—Mental Disease or Defect Excluding Responsibility 
(1) A person is not responsible for criminal conduct if at the time of such conduct as a result of mental disease or defect he lacks substantial capacity either to appreciate the criminality [wrongfulness] of his conduct or to conform his conduct to the requirements of law.

(2) As used in this Article, the terms ‘mental disease or defect’ do not include an abnormality manifested only by repeated criminal or otherwise anti-social conduct.

Attempt

I. “the crime of attempt punishes those who have caused no harm.  Rather, their criminal liability consists in trying to cause harmful results.”—591 

A. Kinds of attempts

1. “The situations that give rise to possible attempt liability fall into three categories:

a. The simplest kind, which needs little discussion, is described by the MPC as follows.  ‘When causing a particular result is an element of the crime, [the actor] does or omits to do anything with the purpose of causing or with the belief that it will cause such result without further conduct on his part.’ § 5.01(1)(b).”—592 

b. “Distinguishable from the first category of attempts are those situations in which the actor is interrupted in a course of conduct intended to cause harm.”—592 

c. “A third kind of attempt case involves mistaken belief on the part of the actor.  In these cases, the actor mistakenly believes that the crime can be completed when in fact it cannot possibly by achieved.”—592 

2. “Attempt convictions in cases of such ‘impossibility’ are controversial, and traditionally, the courts were often unwilling to find actors liable for attempt in such circumstances.  Section 5.01(1) of the MPC, however, provides that ‘a person is guilty of an attempt to commit a crime if … he purposely engages in conduct which would constitute the crime if the attendant circumstances were as he believes them to be.’  Many modern codes have adopted the MPC’s approach.”—592 

B. Preparatory crimes in general

1. “The term ‘inchoate crimes’ refers generally to incomplete crimes, crimes that have not caused harmful results.”—592 

2. “Attempts are one type of inchoate crime….  Most criminal codes also include other inchoate crimes, such as solicitation, conspiracy, and the acquisition and possession of offensive weapons.  These crimes are defined so as to punish mere preparation; in fact, preparatory activity is the essence of these crimes.”—592

3. “the common law defines assault as an attempt to commit a battery.”—593 

United States v. Jackson

(Circuit Court 1977)

Facts: Whether the trial court erred in convicting three defendants for attempted robbery of a bank who were in the possession of loaded weapons, masks, handcuffs, and had covered their license plate with a cardboard fake?-NO

Rule of Law: “First, the defendant must have been acting with the kind of culpability otherwise required for the commission of the crime which he is charged with attempting….  Second, the defendant must have engaged in conduct which constitutes a substantial step toward commission of the crime.  A substantial step must be conduct strongly corroborative of the firmness of the defendant’s criminal intent.”—595

§ 5.01—Criminal Attempt

(1) A person is guilty of an attempt to commit a crime if, acting with the kind of culpability otherwise required for commission of the crime, he:

(a) purposely engages in conduct which would constitute the crime if the attendant circumstances were as he believes them to be; or

(b) when causing a particular result is an element of the crime, does or omits to do anything with the purpose of causing or with the belief that it will cause such result without further conduct on his part; or

(c) purposely does or omits to do anything which, under the circumstances as he believes them to be, is an act or omission constituting a substantial step in a course of conduct planned to culminate in his commission of the crime.
(2) Conduct shall not be held to constitute a substantial step under subsection (1)(c) of this section unless it is strongly corroborative of the actor’s criminal purpose.  Without negativing the sufficiency of other conduct, the following, if strongly corroborative of the actor’s criminal purpose, shall not be held insufficient as a matter of law:

(a) lying in wait, searching for or following the contemplated victim of the crime;

(b) enticing or seeking to entice the contemplated victim of the crime to go to the place contemplated for its commission;

(c) reconnoitering the place contemplated for the commission of the crime;

(d) unlawful entry of a structure, vehicle or enclosure in which it is contemplated that the crime will be committed;

(e) possession of materials to be employed in the commission of the crime, which are specially designed for such unlawful use or which can serve no lawful purpose of the actor under the circumstances;

(f) possession, collection or fabrication of materials to be employed in the commission of the crime, at or near the place contemplated for its commission, where such possession, collection or fabrication serves no lawful purpose of the actor under the circumstances;

(g) soliciting an innocent agent to engage in conduct constituting an element of the crime.
(3) A person who engages in conduct designed to aid another to commit a crime which would establish his complicity under section 2.06 if the crime were committed by such other person, is guilty of an attempt to commit the crime, although the crime is not attempted by such other person.

(4) When the actor’s conduct would otherwise constitute an attempt under subsection (1)(b) or (1)(c) of this section, it is an affirmative defense that he abandoned his effort to commit the crime or otherwise prevented its commission, under circumstances manifesting a complete and voluntary renunciation of his criminal purpose.  The establishment of such defense does not, however, affect the liability of an accomplice who did not join in such abandonment or prevention.

Within the meaning of this article, renunciation of criminal purpose is not voluntary if it is motivated, in whole or in part, by circumstances, not present or apparent at the inception of the actor’s course of conduct, which increase the probability of detection or apprehension or which make more difficult the accomplishment of the criminal purpose.  Renunciation is not complete if it is motivated by a decision to postpone the criminal conduct until a more advantageous time or to transfer the criminal effort to another but similar objective or victim

XVI. The elements of attempt

H. “A criminal attempt requires both (a) an intent to do an act or cause results which constitute a crime; and (b) an act that goes beyond mere preparation.” 

XVII. Mens rea

A. “the mens rea for attempt is purpose….  Attempted murder requires that the actor have purpose as to both the act and the result of death.  The MPC’s provision governing attempt crimes likewise refuses to punish those who were merely reckless or negligent as to the result of death, although it does consider knowledge sufficient.”—600  

XVIII. The Act: the physical proximity approach

B. “Aside from the MPC’s ‘substantial step’ test, one prominent approach for separating mere preparation from attempt is the physical proximity doctrine.  Under this test, the defendant must come physically close to completing the crime.”—603 

Renunciation

People v. Staples

(Cal. App. 1970)

Facts: Whether the D’s conduct went beyond “mere preparation” in drilling holes in the floor of an office directly above a bank vault, and possessing the necessary tools to complete the burglary?-YES

Whether the D may renounce his intent to burglarize the bank before actually committing the crime, if he first made an “attempt” to commit the crime?-NO

Rule of Law: In order to establish criminal intent, “it was required to establish … the specific intent to commit a burglary of the bank and that his acts toward that goal went beyond mere preparation.”—606 

“Once [the] attempt is found there can be no exculpatory abandonment.”—607

I. Voluntary renunciation

F. “the principal case reflects the traditional rule that, once the defendant has crossed the line from preparation to attempt, the attempt cannot be renounced.”—607 

G. “The trend among modern cases, however, is to recognize voluntary renunciation as a defense to the charge of attempt.”—607 

H. “abandonment is not ‘voluntary’ when the defendant fails to complete the attempted crime because of unanticipated difficulties, unexpected resistance, or circumstances which increase the probability of detection or apprehension.”—608 People v. Kimball.  

I. “Kimball’s view is consistent with § 5.01(4) of the MPC.”—608 

VI. The defendant who commits a lessor crime prior to renunciation

E. “One cannot voluntarily renounce a crime that already has been completed.”—609   

Legal and Factual Impossibility

People v. Dlugash

(N.Y. 1977)

Facts: Whether the D may be convicted of attempted murder for shooting a dead or likely dead victim five times in the head?-YES

Rule of Law: “It is no defense that, under the attendant circumstances, the crime was factually or legally impossible of commission, ‘if such crime could have been committed had the attendant circumstances been as such person believed them to be.’  (Penal Law, § 110.10).” --612

I. Legal impossibility

B. “Those jurisdictions that do not follow the MPC but instead adhere to the ‘traditional’ approach distinguish between legal impossibility, which is a defense, and factual impossibility, which is not.”—612 

C. An example of legal impossibility = “A attempts to bribe a juror.  In fact, the person to whom she offers money is not a juror at all.  It is no crime to give money to a non-juror, and legal impossibility is thus a defense.”—613  

II. Factual impossibility

C. An example of factual impossibility = “A shoots B, but unbeknownst to A, the gun is unloaded.  A is guilty of attempted murder because A was attempting to project a bullet at B.”—614  

III. Legal versus factual impossibility

B. “the difference turns on the defendant’s intent: if the act the defendant intended to commit was no crime, the case is one of legal impossibility, and she has a defense because even if she did everything she wanted to do, she would commit no crime.  If, on the other hand, what the defendant wanted to do was prohibited by the criminal law, but she was unable to accomplish what she intended because of some circumstance unknown to her, the case is one of factual impossibility and she has no defense.”—614  

XIX.  Inherent impossibility

A. Under § 5.05(2), “If the particular conduct charged to constitute a criminal attempt, solicitation or conspiracy is so inherently unlikely to result or culminate in the commission of a crime that neither such conduct nor the actor presents a public danger …, the court shall exercise its power … to enter judgment and impose sentence for a crime of lower grade or degree or, in extreme cases, may dismiss the prosecution.”—616  

XX. True legal impossibility

A. “It is never a criminal attempt, under either the MPC or traditional common law, to attempt to do something that would not be a crime even if the circumstances were as the defendant thought.”—616  

Solicitation

State v. Schleifer

(Conn. 1923)

Facts: Whether various statements made to a general class of striking employees to engage in conduct that would constitute a crime is sufficient to constitute criminal solicitation?-YES

Rule of Law: “when the intention be expressed in the form of a solicitation, or incitement, or a command to another to commit a crime, and that crime a felony or a high crime and misdemeanor akin to felony, it is a crime under our common law.”—618
People v. Quentin

(1968)

Facts: Whether the distribution of a brochure that contains general instructions on how to manufacture psychedelic drugs and how to make a fire bomb constitutes solicitation in the third degree, in violation of section 100.00 of the Penal Law?-NO

Rule of Law: ‘It is clear that section 100.00 was intended to cover a situation where a particular person importunes another specified individual to do a specific act which constitutes a crime.”—620
§5.02—Criminal Solicitation

(1) A person is guilty of solicitation to commit a crime if with the purpose of promoting or facilitating its commission he commands, encourages or requests another person to engage in specific conduct which would constitute such crime or an attempt to commit such crime or an attempt to commit such crime or which would establish his complicity in its commission or attempted commission.

(2 It is immaterial under subsection (1) of this section that the actor fails to communicate with the person he solicits to commit a crime if his conduct was designed to effect such communication.

(3) It is an affirmative defense that the actor, after soliciting another person to commit a crime, persuaded him not to do so or otherwise prevented the commission of the crime, under circumstances manifesting a complete and voluntary renunciation of his criminal purpose.

I. The elements of solicitation

A. “The crime of solicitation has two elements: (1) encouraging or advising another to commit a crime, (2) with the intent that the other commit the acts constituting that crime.”—620 

II. Comparing the common law and modern statutes

A. “At common law, solicitation was committed when a person encouraged or advised another to commit a felony or serious misdemeanor.”—620 

B. “modern solicitation statutes tend to limit liability to situations where the defendant encouraged one of the crimes specified in the statute.”—621 

C. “Section 5.02 of the MPC, however, punishes the solicitation of any crime.”

III. Grading solicitation

A. “The crime of solicitation does not require that the solicited person actually commit the solicited crime.”—621 

IV. The requirement that the solicitation be communicated

A. State v. Cotton—“Court held that Cotton could not be convicted because his wife did not receive the solicitation.”—621 

B. “The MPC disagrees with this approach.  Under § 5.02(2), the crime of solicitation is complete even when ‘the actor fails to communicate with the person he solicits.”—621 

V. Solicitation does not constitute attempt

A. “Most courts hold that the act of solicitation is mere preparation and therefore insufficient to constitute an ‘attempt’ to commit the crime.”—621 

VI. Renunciation of solicitation

A. “Like other inchoate crimes, solicitation could not be renounced under the traditional common law view.  But an increasing number of courts have followed § 5.02(3) of the MPC, which recognizes a defense in cases of complete and voluntary renunciation where the solicitor either successfully persuades the solicited person not to commit the crime or otherwise prevents its commission.”—622 

Accomplice Liability

I. Introduction

A. “The common law classification of parties to a felony consisted of four categories: (1) principal in the first degree; (2) principal in the second degree; (3) accessory before the fact; and (4) accessory after the fact.”—671 

B. “today the accessory after the fact is not deemed a participant in the felony but rather one who has obstructed justice, subjecting him to different and lesser penalties.  The distinctions between the other three categories, however, have now been largely abrogated, although some statutes resort to the common law terminology in defining the scope of complicity.”—671 

II. Principal in the first degree

A. “A principal in the first degree may simply be defined as the criminal actor. He is the one who, with the requisite mental state, engages in the act or omission concurring with the mental state which causes the criminal result.”—671 

B. “Although it has been said that a principal in the first degree must be present at the commission of the offense, this is not literally so.  He may be ‘constructively’ present when some instrument which he left or guided caused the criminal result.  Thus, when an actor leaves poison for another who later drinks it, he is a first degree principal.”—671 

III. Principal in the second degree

A. “To be a principal in the second degree, one must be present at the commission of a criminal offense and aid, counsel, command, or encourage the principal in the first degree in the commission of that offense.  This requirement of presence may be fulfilled by constructive presence.”—672 

B. “This may happen when one stands watch for the primary actor, signals to the principal from a distance that the victim is coming, or stands ready (though out of sight) to render aid to the principal if needed.  However, one must be close enough to render aid if needed.”—672 

C. “The assistance rendered by the principal in the second degree has traditionally been referred to as ‘aiding and abetting.’”—672 

IV. Accessory before the fact

A. “An accessory before the fact is one who orders, counsels, encourages, or otherwise aids and abets another to commit a felony and who is not present at the commission of the offense.  The primary distinction between the accessory before the fact and the principal in the second degree is presence.”—672 

B. “Through prior counseling followed by appearance at the scene of the crime to aid the primary actor, one may become both an accessory before the fact and also a principal in the second degree.”—672 

V. Post crime aid: Accessory after the fact

A. “At common law, one not himself a principal in the commission of a felony was an accessory after the fact if a completed felony had theretofore been committed by another; he knew of the commission of the felony by the other person; and he gave aid to the felon personally for the purpose of hindering the felon’s apprehension, conviction, or punishment.  Unlike the principal in the second degree and accessory before the fact, the accessory after the fact is generally not treated as a party to the felony nor subject to the same punishment prescribed for the felony.”—672 

§ 2.06—Liability for Conduct of Another; Complicity

(1) A person is guilty of an offense if it is committed by his own conduct or by the conduct of another person for which he is legally accountable, or both.

(2) A person is legally accountable for the conduct of another person when:

(a) acting with the kind of culpability that is sufficient for the commission of the offense, he causes an innocent or irresponsible person to engage in such conduct; or

(b) he is made accountable for the conduct of such other person by the Code or by the law defining the offense; or

(c) he is an accomplice of such other person in the commission of the offense.

(3) A person is an accomplice of another person in the commission of an offense if:

(a) with the purpose of promoting or facilitating the commission of the offense, he

(i) solicits such other person to commit it; or

(ii) aids or agrees or attempts to aid such other person in planning or committing it; or

(iii) having a legal duty to prevent the commission of the offense, fails to make proper effort so to do; or

(b) his conduct is expressly declared by law to establish his complicity.

(4) When causing a particular result is an element of an offense, an accomplice in the conduct causing such result is an accomplice in the commission of that offense, if he acts with the kind of culpability, if any, with respect to that result that is sufficient for the commission of the offense.

(5) A person who is legally incapable of committing a particular offense himself may be guilty thereof if it is committed by the conduct of another person for which he is legally accountable, unless such liability is inconsistent with the purpose of the provision establishing his incapacity.

(6) Unless otherwise provided by the Code or by the law defining the offense, a person is not an accomplice in an offense committed by another person if:

(a) he is a victim of that offense; or

(b) the offense is so defined that his conduct is inevitably incident to its commission; or

(c) he terminates his complicity prior to the commission of the offense and

(i) wholly deprives it of effectiveness in the commission of the offense; or

(ii) gives timely warning to the law enforcement authorities or otherwise makes proper effort to prevent the commission of the offense.

(7) An accomplice may be convicted on proof of the commission of the offense and of his complicity therein, though the person claimed to have committed the offense has not been prosecuted or convicted or has been convicted of a different offense or degree of offense or has an immunity to prosecution or conviction or has been acquitted.

I. Persons who are legally incapable of committing the crime

A. “Under both the common law and MPC §2.06(5), a person who is legally incapable of committing an offense can still be convicted as an accomplice.”—674 

II. Persons whose conduct is inevitably incident to commission of the crime

A. “MPC §2.06(6) endorses the traditional common law rule that ‘a person is not an accomplice … if the offense is so defined that his conduct is inevitably incident to its commission.”—674 

The Extent of Participation Necessary 

United States v. Buttorff

(8th Cir. 1978)

Facts: Whether the first amendment right to free speech protects the public discussion and advice-giving pertaining to the filing of illegal or fraudulent tax forms?-NO

Rule of Law: “[T]o establish aiding or abetting the government need only show ‘that a defendant ‘in some sort associate himself with the venture, that he participate in it as something that he wishes to bring about, that he seek by his action to make it succeed.’”

“[T]here must exist some affirmative participation which at least encourages the perpetrator.”—675

Wilcox v. Jeffery

(English 1951)

Facts: Whether the D was properly convicted of aiding and abetting where he failed to prevent or protest Hawkins’ violation of the Aliens Order Act of 1920?-YES

Rule of Law: Any aid or encouragement provided by an accomplice is sufficient to constitute aiding and abetting if the accomplice knew that his actions “would constitute an offence in the principal.”—678

I. The amount of aid or encouragement necessary to establish liability

A. “The aid or encouragement provided by an accomplice need not be substantial.”—679 

II. The accomplice must intend that her actions aid or encourage the principal

A. “a person is guilty of encouraging a crime only if he actually intends the encouragement.”—680 

B. “There is no liability if the actor’s words are misinterpreted by the principal.”—680 

III. Agreeing and attempting to aid

A. “Under common law, attempted aid that is not communicated to the principal, and therefore could not provide encouragement to the principal, is insufficient for accomplice liability.”—680 

IV. Omissions as the basis for accomplice liability

A. “A person who has a duty to prevent a crime can be convicted as an accomplice if he fails in that duty (assuming of course, proof of the requisite mens rea.)”—680

V. The relationship between the accomplice’s liability and the principal’s guilt

A. “the doctrine of innocent agency provided that one who used an innocent agent to commit a crime – i.e., someone who had a defense of insanity, immaturity, duress, or mistake – was deemed the principal for the crime and was convicted on that basis.  The doctrine of innocent agency is reflected in § 2.06(2)(a) of the MPC.”—681 

B. “the common law rule requiring the government to convict the principal before prosecuting an accessory before the fact has been discarded.  Today, in most jurisdictions, an accomplice may still be convicted even if the principal is acquitted.”—681 

C. “An accomplice can now sometimes be convicted of a higher degree crime than the principal.”—681 

D. “§5.01(3) [provides that] … an accomplice can still be convicted of an attempted crime even if the principal did not commit or attempt the crime, so long as she did something that would have sufficed to convict her as an accomplice under §2.06 if the crime had been committed.”—682 

The State of Mind Necessary

State v. Gladstone

(Wash. 1970)

Facts: Whether a known dealer of marijuana has aided and abetted in the sale of marijuana by directing an informant to another dealer who does sell marijuana, if there is no established connection or plan between the defendant and the actual dealer?-NO

Rule of Law: “[T]here is no aiding and abetting unless one ‘in some sort associate himself with the venture, that he participate in it as in something that he wishes to bring about, that he seek by his action to make it succeed.’”—683

I. Purposeful versus knowing assistance

A. “a majority of courts require ‘purpose’ in cases involving accomplice liability.”—684 

B. “§ 2.06(3) follows the majority approach and requires purpose.”—684 

II. The minority view

A. “The minority of courts that deem knowledge sufficient for accomplice liability tend to do so only in cases where the defendant knowingly assisted a serious crime and/or provided very critical aid, although many of those decisions do not expressly limit their holdings.”—685 

III. The natural and probable consequences doctrine

A. “Under the traditional common law view, an accessory before the fact and a principal in the second degree can be held liable for all crimes that are the ‘natural and probable consequences’ of the initial crime they assisted.”—686 

Withdrawal

Commonwealth v. Huber

(Montgomery Cty. 1958)

Facts: Whether the act of lending a gun and naphtha fluid to a principal to a robbery, with knowledge that a robbery would be taking place, is sufficient to constitute aiding and abetting in that crime, even though the alleged accomplice affirmatively refused to participate in the crime?-YES

Rule of Law: In order to withdraw as an accomplice to a crime, one must fully withdraw all aid and encouragement or give the police timely notice of the crime.

I. Withdrawal of aid and encouragement

A. “an accomplice has a defense of withdrawal only if she removed all her aid and encouragement or gave the police timely notice of the crime.”—689 

B. “if an accomplice withdraws all aid and encouragement prior to commission of the crime, she is not subject to liability even if the principal goes on to commit the crime.”—689 

II. The motivation for withdrawing

A. “In some states, withdrawal is no defense if it is motivated by the fear of apprehension rather than the moral realization that committing the crime would be wrong.  But other states consider the motivation for withdrawal irrelevant in order to induce those who have aided a criminal scheme to try to prevent its success.”—690

Accessory After the Fact

I. Accessory after the fact

A. “The common law crime of being an accessory after the fact has three elements: (1) a felony has been committed; (2) the defendant knows the felon committed the crime; and (3) the defendant aids the felon for the purpose of hindering his apprehension by the authorities.”—692 

§ 242.3—Hindering Apprehension or Prosecution

A person commits an offense if, with purpose to hinder the apprehension, prosecution, conviction or punishment of another for crime, he:

(1) harbors or conceals the other; or

(2) provides or aids in providing a weapon, transportation, disguise or other means of avoiding apprehension or effecting escape; or

(3) conceals or destroys evidence of the crime, or tampers with a witness, informant, document or other source of information, regardless of its admissibility in evidence; or

(4) warns the other of impending discovery or apprehension, except that this paragraph does not apply to a warning given in connection with an effort to bring another into compliance with the law; or

(5) volunteers false information to a law enforcement officer.

The offense is a felony in the third degree if the conduct which the actor knows has been charged or is liable to be charged against the person aided would constitute a felony of the first or second degree.  Otherwise it is a misdemeanor.

II. Compounding crime

A. “Compounding occurs when the defendant is given money, property, or some other consideration in return for not prosecuting a criminal or not informing the authorities about the crime.”—693 

Conspiracy

The Elements of the Crime of Conspiracy 

I. Elements of conspiracy

A. “the following elements are generally necessary for conspiracy: (1) an agreement between two or more people; (2) an overt act in furtherance of the agreement (required in a majority of American jurisdictions); (3) purpose to promote the unlawful act that is the object of the conspiracy; and (4) knowledge that the unlawful act is indeed unlawful (required in a minority of American jurisdictions.)”—695 

B. “In most states one can be criminally liable for conspiracy before committing any acts that would suffice to establish liability under the attempt laws.”-695 

II. The prosecutorial advantages of conspiracy

A. “charging a defendant with conspiracy offers prosecutors a host of procedural advantages.  These include:

1. Co-conspirator hearsay exception—“Normally, an out of court statement that is offered to prove the truth of its content is inadmissible hearsay evidence.  But the law of evidence has created an exception for any statements made by a defendant’s co-conspirator during the course of and in furtherance of the conspiracy.”—696 

2. Venue—“It is a well settled rule of conspiracy law that all co-conspirators may be tried in the location where the agreement took place or where any overt act occurred….  In complex conspiracies, prosecutors are thus given great latitude in choosing the forum that they believe is most likely to convict.”—696 

3. Joint trial of defendants—“All members of an alleged conspiracy may be tried together.  The option of a joint trial expands the potential venue choices.  It can also taint the defendant in the eyes of the jury by associating her with other, more obviously criminal defendants.”—697 

4. The Pinkerton Doctrine—“Where accepted, the Pinkerton doctrine holds a conspirator liable not only for the crime of conspiracy, but also for any foreseeable crimes committed by her co-conspirators in furtherance of the conspiracy – even if her involvement in those crimes was insufficient to convict her as an accomplice.”—697 

5. The statute of limitations—“the statute of limitations for the crime of conspiracy does not begin to run when the conspiratorial agreement is formed, but only after the conspiracy had ended.”—697 

The Agreement

United States v. Conover

(11th Cir. 1985)

Facts: Whether an agreement to perform acts in violation of federal law must be entered into with a conscious understanding of what constitutes a violation?-NO—manager of company agreed to use limerock from his friend’s company for a road.

Rule of Law: “There is no requirement in the statute, or in the cases construing the statute, that the object of the conspiracy must be to cause a financial loss to an agency of the government.  Nor is there any requirement that the indictment charge a knowing violation of an agency’s rules, regulations, or procedures.”—699

XXV. Proving the existence of an agreement

G. “At common law, the ‘act’ requirement for the crime of conspiracy was the act of agreement.  Even though most states now require an overt act in addition, the agreement remains the essence of conspiracy.”—700 

H. “No formal agreement, oral or written, is necessary for conspiracy.”—700 

I. “Further, the conspiratorial agreement may be proved by circumstantial, rather than direct, evidence.”—700  

XXVI. The object of conspiracy

K. “Although the object of a conspiratorial agreement must be an unlawful act, the common law did not require that the unlawful act actually be a crime.  An agreement to commit a tort, or even an immoral act, could therefore lead to criminal liability for conspiracy.”—701  

L. “The predominant modern view is that the object of a conspiracy must be a crime.  However, this view is not always followed.”—701  

XXVII. The parties to the agreement

Q. “The common law required at least two parties to the conspiratorial agreement, and many courts continue to follow that approach.”—702   

XXVIII. The MPC and the nature of the agreement

J. “The MPC and most of the current criminal code revisions reject the traditional rule in favor of a unilateral approach to the conspiratorial relationship.  For example, §5.03(a) of the MPC provides that a person is guilty of conspiracy if he or she ‘agrees’ with one or more persons to effectuate a crime.”—703 

K. “The MPC’s unilateral approach focuses on conspiracy as an inchoate crime, punishing it as an individual’s attempt to commit a crime by forming an illegal combination.”—703 

XXIX. Conspiracy as a separate crime from the target offense

F. “most jurisdictions consider conspiracy a separate and distinct crime, whether or not the target offense has been committed.”—703 

G. “Section 1.07(1)(b) of the MPC prohibits such cumulative sentencing, however, unless the conspiracy has ‘criminal objectives that transcend any particular offenses that have been committed in pursuance of its goals.”—703   

XXX. The Wharton Rule

B. “[W]here it is impossible under any circumstances to commit the substantive offense without co-operative action, the preliminary agreement between the same parties to commit the offense is not an indictable conspiracy.”

C. For example, dueling, adultery, incest, and gambling could not be committed by only one person.

D. “The MPC … rejects the Wharton rule, providing instead that one who may not be convicted as an accomplice to the target offense under § 2.06(6) … may not be convicted of conspiracy either.”—704  

The Requisite Mens Rea

People v. Lauria

(Cal. App. 1967)

Facts: Whether the operator of a telephone answering service who has knowledge that his service is being used by prostitutes for the purpose of prostitution has committed conspiracy to commit prostitution without taking any affirmative actions or benefiting from the arrangement?-NO

Rule of Law: “[P]ositive knowledge of the supplier that his products or services are being used for criminal purposes does not, without more, establish an intent of the supplier to participate in the misdemeanors.”—708

“[T]he intent of a supplier who knows of the criminal use to which his supplies are put to participate in the criminal activity connected with the use of his supplies may be established by (1) direct evidence that he intends to participate, or (2) through an inference that he intends to participate based on (a) his special interest in the activity, or (b) the aggravated nature of the crime itself.”—708

J. Mens rea as to the target offense

B.  “It is generally said that conspiracy requires a twofold mens rea: a conspirator must intend both to enter into an agreement and to further the agreement’s unlawful objective.”—709 

C. “The MPC, as well as a majority of states, requires proof of ‘purpose to promote or facilitate’ the commission of the underlying crime.”—709  

III.  The “corrupt motive” requirement   

A. People v. Powell (N.Y. 1875)—“The general rule is, that to constitute crime there must not only be the act but also the criminal intention; and these must concur, the latter being equally essential with the former.”—711

B. “The Powell doctrine … distinguishes conspiracy from most other crimes, in essence carving out an exception to the general rule that ignorance of the law is no excuse.”—712 

C. “Most state statutory codifications have followed the MPC in rejecting Powell’s rationale.”—712  

The Overt Act Requirement

Yates v. United States

(S.Ct. 1950)

Facts: Whether the speeches of Communist Party activists and appeal for funds are sufficient to constitute conspiracy under 18 U.S.C. section 371?-YES

Rule of Law: “It is not necessary that an overt act be the substantive crime charged in the indictment as the object of the conspiracy.  Nor, indeed, need such act, taken by itself, even be criminal in character.  The function of the overt act in a conspiracy prosecution is simply to manifest ‘that the conspiracy is at work,’ and is neither a project still resting solely in the minds of the conspirators nor a fully completed operation no longer in existence.”—714

I. The nature of the overt act requirement

A. “At common law, conspiracy did not require proof of an overt act other than the act of entering into an agreement.  A number of states still follow the common law approach.”—714 

B. “most state statutes have since added an overt act requirement, and thus require that one of the conspirators perform an overt act in furtherance of the agreement before any of them can be convicted of conspiracy.  In these states, an overt act performed by any member of the conspiracy is sufficient to consummate the conspiracy as to all parties to the agreement.”—714 

C. “The overt act generally need not be an ‘act beyond mere preparation’ such as would constitute an attempt.  Typically, it can simply be any act in furtherance of the agreement’s unlawful objectives.”—715 

II. The overt act need not be unlawful

A. “An overt act need not itself be unlawful.”—715  

The Scope of Conspiracy Liability

I. Introduction

(1) Most large, multi-party conspiracies are characterized as either chain or wheel conspiracies.-716

(a) “In a chain conspiracy, the parties are linked together in linear fashion.  Most chain conspiracies involve the smuggling and distribution of illicit drugs or other contraband.”-716

(b) “In a wheel conspiracy, several subsidiary parties are connected to a main central party.  The main party is the hub of the wheel while the subsidiary are its spokes.”-716

Chain Conspiracies

United States v. Bruno

(2d Cir. 1939)

Facts: Whether the trial court erred in charging and convicting the Ds as part of one conspiracy ring, instead of multiple conspiracies where there was not substantial communication between several groups of drug dealers/traffickers who were all engaged in the same basic conspiracy, to import, sell, and distribute narcotics?-NO

Rule of Law: Where the parties to a conspiracy know that they are necessary links in a scheme of narcotics distribution, even if they do not know the other members of that scheme, there is sufficient evidence of a single conspiracy.

(3) Inferring the existence of a chain

4. “Even if a chain structure exists, it is still necessary to show that the links were all part of a general agreement.”-718

5. “When the purpose of a chain is to distribute contraband and either many sales are transacted or the size of one sale is large, the courts are often willing to infer that the buyer and seller were aware that they were linked to a larger chain conspiracy.”-718

6. “But when the sales are made only infrequently and the size of the sales is small, the existence of a chain conspiracy cannot be inferred.”-718

(4) Including the final purchaser in the chain.

A. State v. McLaughlin—Though the D only subscribed to an illegal information network regarding horse races, the court said that “by knowingly making himself part of the plan … he added himself to the larger conspiracy.”-718

Wheel Conspiracies and Conspiracies with Multiple Objectives

Kotteakos v. United States

(S.Ct. 1946)

Facts: Whether “petitioners have suffered substantial prejudice from being convicted of a single general conspiracy by evidence which the Government admits proved not one conspiracy but some eight or more different ones of the same sort executed through a common key figure”?-YES

Rule of Law: Where the conspiracy in question is in the pattern of a wheel, with a common center, there must be a rim around the wheel, uniting the various spokes.  In other words, there are multiple conspiracies if there are multiple transactions between parties without knowledge of each other engaged in similar transactions with a common actor.

XVIII. Wheel conspiracies

A. It is often more difficult to prove a wheel conspiracy “because it is harder to show that the spokes were aware of each other and shared a common goal.”

B. “Even with the spokes are aware of each other, a complete wheel conspiracy requires a common goal.”-721

C. “When a single common goal exists, however, courts may find sufficient evidence of a single wheel conspiracy even if the other connections are weak.”-721

XIX. MPC approach to the scope of the conspiracy

A. “Under the Code, one’s co-conspirators include not only those individuals with whom she directly agreed, but also any persons with whom her co-conspirators previously agreed, provided that she was aware of the previous agreement and that the previous agreement had the same objective as her agreement.”-721

§ 5.03—Criminal Conspiracy

(1) A person is guilty of conspiracy with another person or persons to commit a crime if with the purpose of promoting or facilitating its commission he:

(a) Agrees with such other person or persons that they or one or more of them will engage in conduct which constitutes such crime or an attempt or solicitation to commit such crime; or 

(b) Agrees to aid such other person or persons in the planning or commission of such crime or of an attempt or solicitation to commit such crime.

(2) If a person guilty of conspiracy, as defined by Subsection (1) of this Section, knows that a person with whom he conspires to commit a crime has conspired with such other person or persons, whether or not he knows their identity, to commit such crime, he is guilty of conspiring with such other person or persons, whether or not he knows their identity, to commit such crime.

(3) If a person conspires to commit a number of crimes, he is guilty of only one conspiracy so long as such multiple crimes are the object of the same agreement or continuous conspiratorial relationship.

(4) Joinder and venue in conspiracy prosecutions.

(a) Subject to the provisions of paragraph (b) of this Subsection, two or more persons charged with criminal conspiracy may be prosecuted jointly if:

(i) they are charged with conspiring with one another; or

(ii   the conspiracies alleged, whether they have the same or different parties, are so related that they constitute different aspects of a scheme of organized criminal conduct.

(b) In any joint prosecution under paragraph (a) of this Subsection:

(i) no defendant shall be charged with a conspiracy in any county [parish or district] other than one in which he entered into such conspiracy or in which an overt act pursuant to such conspiracy was done by him or by a person with whom he conspired; and

(ii  neither the liability of any defendant nor the admissibility against him of evidence of acts or declarations of another shall be enlarged by such joinder; and

(iii) the Court shall order a severance or take a special verdict as to any defendant who so requests, if it deems it necessary or appropriate to promote the fair determination of his guilt or innocence, and shall take any other proper measures to protect the fairness of the trial.

(5) No person may be convicted of conspiracy to commit a crime, other than a felony of the first or second degree, unless an overt act in pursuance of such conspiracy is alleged and proved to have been done by him or by a person with whom he conspired.

(6) It is an affirmative defense that the actor, after conspiring to commit a crime, thwarted the success of the conspiracy, under circumstances manifesting a complete and voluntary renunciation of his criminal purpose.

(7) For purposes of Section 1.06(4):

(a) conspiracy is a continuing course of conduct which terminates when the crime or crimes which are its object are committed or the agreement that they be committed is abandoned by the defendant and by those with whom he conspired; and

(b) such abandonment is presumed if neither the defendant nor anyone with whom he conspired does any overt act in pursuance of the conspiracy during the applicable period of limitation; and

(c) if an individual abandons the agreement, the conspiracy is terminated as to him only if and when he advises those with whom he conspired of his abandonment or he informs the law enforcement authorities of the existence of the conspiracy and of his participation therein.

I.    One agreement to commit multiple crimes

A. “It is … possible for a single conspiracy to violate two different conspiracy statutes.”-722

III. A. The MPC’s approach to agreements to commit multiple crimes

E. “The MPC’s treatment of cases involving one conspiracy with multiple objectives resembles the Supreme Court’s approach in Braverman…”§ 5.03(3).

The Pinkerton Doctrine and the Defense of Withdrawal

Pinkerton v. United States

(S.Ct. 1946)

Facts: Whether the act of conspiring with another without the commission of affirmative, substantive, illegal acts is sufficient to constitute a conviction for those substantive acts?-YES

Rule of Law: If an actor has conspired with another, “other acts in furtherance of the conspiracy are … attributable to the other[ ] for the purpose of holding [him] responsible for the substantive offense.”-724

I> Pinkerton liability

A. “Under the Pinkerton doctrine, a conspirator is liable for all foreseeable crimes committed in furtherance of the conspiracy so long as she was a member of a conspiracy at the time the crimes were committed.  Though it has come under increasing attack, this principle is still followed in the federal courts and many states, thus allowing prosecution for both conspiracy and the substantive crimes committed by the conspirators.”-725

III. The MPC

A. “The MPC categorically rejects the Pinkerton doctrine, concluding it unfair to hold all members of a conspiracy equally liable.”-725

B. “The Code’s approach arguably offers the advantage of focusing on the conspiracy’s masterminds, punishing them more severely than more remote members of the conspiracy.”-725

IV. Withdrawal

A. “A conspirator’s liability under Pinkerton for crimes committed by her co-conspirators ends when she withdraws from the conspiracy.”-726

B. “In order to withdraw from the conspiracy, a conspirator is usually required to commit an ‘affirmative act bringing home the fact of his withdrawal to his confederates.”-726-Loser v. Superior Court.
C. “Under federal law, a conspirator can also withdraw from a conspiracy by acting inconsistently with the conspiracy’s objectives in a way that should come to the attention of the other conspirators.”-726

D.  “Under the MPC, a conspirator may withdraw from a conspiracy either by informing every member of the conspiracy of her withdrawal or by telling the police of the existence of the conspiracy and her part in it.  § 5.03(7)(c).”-727

V. Withdrawal versus renunciation

G. “When a conspirator withdraws from a conspiracy, she ends her relationship with the conspiracy.  She is no longer liable for crimes committed by other conspirators in furtherance of the conspiracy, but she is still liable for the crime of conspiracy and for any crimes that were committed in furtherance of the conspiracy while she was a member.”-727

H. “By contrast, when a conspirator renounces a conspiracy, she is no longer liable for crimes committed in furtherance of the conspiracy, but she also has a defense to the crime of conspiracy.”-727

The Renunciation Defense and the Duration of the Conspiracy

People v. Sisselman

(N.Y. App. Div. 1989)

Facts: Whether a jury instruction that requires the D to be the “sole and motivating inducement” for the abandonment of an assault erringly precludes the D’s right to the renunciation defense where the co-conspirator was a police agent with no intention to assault another?-YES

Rule of Law: “[T]he renunciation defense is predicated upon the premise that complete and voluntary ‘renunciation manifests a lack of the firmness of purpose that evidences individual dangerousness.’”-728

C. Renunciation

2. “Under traditional common-law rules, the crime of conspiracy could not be renounced once it had been completed.”-729

3. “By contrast, the MPC allows a conspirator to renounce a conspiracy and thereby absolve herself of all liability for the crime of conspiracy.”-729

4. “a substantial effort to thwart the conspiracy is usually enough, so long as the target offense was not committed.”-729

D. The duration of the conspiracy

E. “It is a complete defense to the crime of conspiracy that the statute of limitations has expired.”-729

RICO

United States v. Horak

(7th Cir. 1987)

Facts: Whether the D engaged in a ‘pattern of racketeering activity’ by making three separate bribes within a short period of time?-YES
Rule of Law: “To establish the relationship required by 1962(c) between racketeering activity and the affairs of the enterprise, this circuit has held that the government must show, first, that the defendant committed racketeering acts, second, that the defendant’s position in or relation with the enterprise facilitated commission of the acts and, third, that the acts had some effect on the enterprise.”-732

XIII. The history of RICO

D. “RICO attacks all types of organized criminal behavior – political corruption and white-collar crime, as well as Mafia-type enterprises.  Although initially aimed at organizations like the Mafia, government corruption cases now constitute the largest single category of RICO prosecutions.”-736 

XIV. The elements of a RICO charge

C. As summarized by Blakey and Gettings, RICO can be violated by: “(a) using income derived from a pattern of racketeering activity to acquire an interest in an enterprise; (b) acquiring or maintaining an interest in an enterprise through a pattern of racketeering activity; conducting the affairs of an enterprise through a pattern of racketeering activity; and (d) conspiring to commit any of these offenses.”-736

D. “The term ‘enterprise’ as used in the RICO statute is very broad.  It includes any group of associated individuals, whether the group is legal or illegal.”-736

E. “As noted in the principal case, a ‘pattern of racketeering’ requires two acts of racketeering within a 10-year period.”-736 

Class Notes

XX. Advantages to Defense of multiple conspiracies

E. Pinkerton Doctrine because the D is liable for fewer crimes when there are multiple conspiracies.

F. No joint trial

G. Statute of limitations runs on one conspiracy but not others

H. Co-conspirators exception limits each D’s testimony to their own conspiracy

I. Venue

XXI. Disadvantages

2. Consecutive sentences may be imposed on each separate conspiracy charge.

XXII. Chain conspiracy

2. Linear relationship; Specialized functions; Community of interest; Knowledge of other parties, though it need not be specific 

XXIII. Wheel conspiracy

2. Several subsidiary parties connected to one common (to all conspiracy members) main party

XXIV. Reasons to punish conspiracy

C. It is an inchoate crime; to prevent group crimes which are more dangerous and more likely to happen

XXV. State v. McLaughlin is a MINORITY RULE.

XXVI. C.L. Rule is that you can only be charged with ONE conspiracy, even though multiple crimes grow out of that one original agreement

XXVII. MPC § 5.03(3) says that if there is one agreement OR a continuous conspiratorial relationship, even though multiple crimes grow out of it, there is only one conspiracy

Withdrawal—One person can withdraw individually, but this is not a defense to conspiracy; also, the S. of L. runs as soon as you withdraw, and none of your conversations can be held against you.

