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Criminal Procedure Checklists

Checklist 1: Is There a Fourth Amendment Claim?

1. Does the Fourth Amendment apply?

a. Was there government action?

b. Was there a search or seizure?

(i) Was there a search—an invasion of a reasonable expectation of privacy?

(ii) Was there a seizure of the person—government action that a reasonable person would believe limited his or her freedom of movement?

(iii) Was there a seizure of a thing—an interference with a person’s possessory interests in property?

2. If the Fourth Amendment applies, does the defendant have standing to object to admitting the evidence?

a. Did the search affect this defendant’s reasonable expectation of privacy, freedom of movement, or possessory interests?

b. Did this defendant have sufficient connections with the American community to be considered a member of “the people” protected by the Fourth Amendment?

3. If the Fourth Amendment applies and the defendant has standing, was the search or seizure reasonable?

a. What level of justification—probable cause, reasonable suspicion, or something else—did the Fourth Amendment require?

b. Was the level of justification met?

c. Was a warrant required, or was there an applicable warrant exception?

d. If a warrant was required, was the warrant supported on oath by probable cause, issued by a neutral and detached magistrate, and sufficiently particular?

e. If the search or seizure was accompanied by a warrant, did the police execute the warrant reasonably?

4. If the Fourth Amendment was violated, is the appropriate remedy exclusion of the evidence?

a. Does an exclusionary rule limitation apply—(i) was the evidence discovered through an independent source; (ii) if not, was the evidence likely to have been inevitably discovered through an independent source, (iii) if not, was the taint of the constitutional violation attenuated?

b. Does the good faith exception apply—did the police reasonably rely on a warrant?

Checklist 2: When is There Probable Cause?

1. Was probable cause based upon a tip?  If yes: 

a. Is the information credible—likely to be telling the truth?

(i) Has he given previous accurate tips?

(ii) Is he an “ordinary citizen” or a “stoolie,” part of the world of criminality?

(iii) Is his statement against his interest, implicating him in criminal activity?

(iv) Does he have a reputation for truthfulness?

(v) Does the accused have a reputation for engaging in the sort of crime alleged?

(vi) Is there corroborating evidence?  If so, does it corroborate innocent facts, facts more consistent with criminality, facts true at the time of the tip, or facts predicted by the tip to come true?

b. Is the informant reliable—likely to have had an adequate basis of knowledge?

(i) Did the informant personally observe, or participate in, the criminal activity?

(ii) Did the informant set out such detailed information as to suggest that he must have an adequate basis of knowledge?

(iii) Is there corroborating evidence?  If so, does it corroborate innocent facts, facts more consistent with criminality, facts true at the time of the tip, or facts predicted by the tip to come true?

c. Are there other reasons to credit the tip?

2. Does the totality of the circumstances establish probable cause—a substantial chance of guilt?

Checklist 3: When Has a Warrant Been Properly Executed?

1. Is the warrant application accompanied by an affidavit made under oath?

2. Does the affidavit establish probable cause?

3. Was the warrant issued by a neutral and detached magistrate?

4. Does the warrant describe the places to be searched, and the items or person to be seized, with particularity?

5. If the search involves a contemporaneous interception of a communication covered by the Federal Wiretap Act or the Electronic Communications Privacy Act, was a court order complying with those acts obtained?

6. Was the warrant executed during daytime hours and within 10 days of its issuance?  If not, are there objectively reasonable grounds for the manner of execution?

7. In executing the warrant, did the officers knock and announce their presence?  If not, are there objectively reasonable grounds for their failure to do so?

8. Did the officers executing the warrant act reasonably in dealing with individuals encountered during the warrant execution?

Checklist 4: Warrantless Arrests

1. Is a Warrant Required?

a. Was there a seizure of the suspect—would a reasonable person in the suspect’s situation believe that he was not free to leave, and did police physically stop the suspect or by a show of authority cause the suspect to submit?

b. If yes, did it so intrude on the suspect’s freedom of movement as to constitute an arrest?

c. If yes, was it based on probable cause?

d. If yes, did the police have an arrest warrant?

e. If yes, did the arrest occur in the suspect’s home?

f. If the arrest occurred in the home of a third party, did police have a search warrant or other justification to enter that home?

g. If the police did not have an arrest warrant, did the arrest occur on a public street?

2. Manner of Arrest

a. Did the police use deadly force to arrest?

b. If yes, did the police have probable cause to believe that the suspect (i) was fleeing; and (ii) posed an immediate threat of serious physical harm to the officer or others.

c. If the police did not use deadly force, was their force reasonable considering (i) the severity of the crime; (ii) the threat to police officer and public safety; and (iii) the suspect’s flight or resistance?

3. Prompt Probable Cause Determination

a. Was the arrested suspect given a judicial determination of probable cause within 48 hours of arrest?

(1) If yes, can the arrested suspect demonstrate that the determination was nonetheless unreasonably delayed?

(2) If no, can the government demonstrate a bona fide emergency or other extraordinary circumstance justifying the delay?

b. Was any evidence, such as a confession, obtained because of the delay?

Checklist 5: Is a Warrantless Search or Seizure Permissible?

1. Is a warrantless search and seizure justified as part of a search incident to arrest?

a. Did the warrantless search accompany a lawful arrest?

b. Was the search limited to the ‘wingspan’ of the arrestee, that is, the area from which he might grab weapons or destroy evidence?

(1) If yes, and if the law enforcement encounter was initiated while the arrestee was in a vehicle, was the search within the passenger compartment of the vehicle?

(2) If no, was the search confined to the areas from which an attack on the officers might immediately be launched?  If not, did the officers have reasonable suspicion to believe that a confederate in the criminal activity who poses a danger to the officer or others might be hiding in the area searched?

c. Was the search contemporaneous with the arrest—did it occur shortly before or after the arrest?

d. For items seized as a result of the search, did the police have probable cause to believe that those items were contraband, fruits, evidence, or instrumentalities of a crime?

2. Is a warrantless search justified by exigent circumstances?

a. Were the police pursuing a fleeing felon?  If not,

b. Did the police have probable cause to believe that the search would uncover contraband, fruits, evidence, or instrumentalities of a crime?

(1) Did the circumstances present a threat to officer or public safety or to the integrity of evidence?

(2) Was the government interest in the warrantless activity of sufficient gravity to outweigh the individual interests at stake?

3. Is a warrantless seizure justified by the plain view doctrine?

a. Did the police view (or feel or smell or hear) the items seized from a lawful vantage point?

b. Was the incriminating nature of the items immediately apparent—in other words, did the police have probable cause to believe that the items were contraband, fruits, evidence, or instrumentalities of a crime?

c. Did the police have a lawful right of access to the items?

4. Is a warrantless search justified by the automobile exception?

a. Was the search limited to a motorized vehicle that is presently capable of mobility?

b. Did the police have probable cause to believe that the vehicle contained contraband, fruits, evidence, or instrumentalities of a crime?

5. Is a warrantless search and seizure justified by the Terry doctrine?

a. If the activity was a seizure, was it limited to a stop—an on the scene detention of very limited duration?

If yes, did the police reasonably suspect that the person was engaging in, had engaged in, or was about to engage in, criminal activity?

b. If the activity was a search, was it limited to a frisk—a brief pat-down of the surfaces of outer clothing?

If yes, did the police reasonably suspect that the person was armed and dangerous?

6. Is a warrantless search and seizure justified by the administrative search doctrine?

a. Was the warrantless activity undertaken to advance a non-criminal investigation-related purpose?

b. Was the warrantless activity reasonably necessary and effective in advancing that purpose?

c. Was the government’s interest of sufficient gravity to outweigh the individual interests at stake?

(1) Did the government have a special need?

(2) Did the search involve a pervasively regulated industry or another area with a low expectation of privacy?

(3) Did the search involve a minimal amount of officer discretion and a minimal intrusion on privacy interests?

7. Is a warrantless search and seizure justified by consent?

a. Did an individual voluntarily consent to the search or seizure?

b. Was the search or seizure confined to the scope of the consent—in other words, to what a reasonable person would have understood the consent to mean?

c. Was the consent given by an individual with actual or apparent authority?

Checklist 6: Does the Exclusionary Rule Require Suppression?

1. Did the police violate a constitutional right?

a. If yes, as a result, did they discover evidence that is offered in a criminal case, but not to impeach a testifying defendant?

b. If yes, is the evidence a direct product of the constitutional violation or is it the fruit of the poisonous tree?

2. If the evidence constitutes fruit of the poisonous tree, can the prosecution establish by a preponderance of the evidence that it was discovered based on an independent source?

3. If not, can the prosecution establish by a preponderance of the evidence that it would have been discovered inevitably if the violation had not occurred?

4. If not, was the taint of the constitutional violation so attenuated when the evidence was discovered that suppression would not further the purposes of the exclusionary rule?

5. If not, did the police act in objective good faith reliance on a facially valid warrant?

Checklist 7: Does the Good Faith Exception Apply?

1. Did the police rely on an invalid warrant to conduct a search or seizure?

2. If yes, can the prosecution establish that a ‘reasonably well trained officer’ would have believed the warrant to be valid?

a. Was the warrant not based on an affidavit ‘so lacking in indicia of probable cause as to render official belief in its existence entirely unreasonable’?

b. Was the warrant not so facially deficient that a reasonable officer would recognize its invalidity?

3. If yes, can the defendant establish that the warrant was issued on the basis of an affidavit containing false statements, or statements made in reckless disregard for the truth, or that the warrant was issued by a magistrate who was not ‘neutral and detached’?

Checklist 8: When Does the Privilege [Against Self-Incrimination] Apply?

1. Is the privilege being asserted by a ‘natural person’ rather than an entity such as a corporation?

2. If yes, is the privilege asserted on the person’s own behalf?

3. If yes, does the communication involve something testimonial in nature rather than physical acts or characteristics?

4. If yes, is there a ‘substantial and real’ hazard that the testimonial communication could be used in a criminal prosecution or could lead to other evidence that might be so used?

5. If yes, has the privilege been waived in the same proceeding by other communications on the same or a related subject?

6. If yes, is a government actor the potential source of compulsion in the form of such things as questioning, subpoenas, discovery, requests, or threats?

7. If the person compelled is not a criminal defendant, does that person assert the privilege in response to specific questions?

8. If the compulsion involves pre-existing documents or items, would the act of producing them be incriminating?

a. Would the act of production reveal the existence of the items?

b. Would the act of production reveal the person’s possession of the items?

c. Would the act of production authenticate the items?

Checklist 9: Successfully Negotiating Immunity

1. Formal Immunity

a. Is the proceeding one to which an immunity statute applies?

b. If yes, does the client have potential exposure in the matter?

c. If yes, has the lawyer made a proffer under the protection of a proffer agreement, or is the prosecution otherwise ready to immunize the client?

d. Is the client fully aware of his obligations under the terms of the agreement, including any guilty plea and cooperation arrangements?

e. Is the lawyer confident that the client will avoid perjury or false statements if immunized?

f. Does the immunity order provide use and derivative use protection?

g. Does the immunity order cover all situations in which the client will be making statements and all subjects to which the client will be asked to speak?

2. Informal Immunity?

a. In addition to a. through g. above, is the lawyer confident that the client does not have criminal exposure in more than one jurisdiction?

b. If yes, has the lawyer asked for greater protection than statutory immunity, so as to cover such things as the contents of documents and physical characteristics?

c. Does the agreement limit the prosecution’s remedies for the client’s breach?

Checklist 10: Due Process Voluntariness

1. Was the statement the product of coercive governmental activity, such as force or threat of injury, psychological pressures, police deception, or promises of leniency?

2. If yes, does the totality of the circumstances indicate that the coercive activity overcame the will of the person making the statement?

Checklist 11: Interrogations and the Right to Counsel

1. Was the statement made by a person after adversarial proceedings had begun?

2. If yes, did a government actor deliberately elicit the statement in the absence of defense counsel or a valid waiver of counsel?

3. If yes, did the statement concern the charged offense?

