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Criminal Procedure Outline--Complete

I. Overview

A. “The federal constitution sets constitutional minima that apply to every state, although states may, and often do, provide greater constitutional protections to their own citizens.”—1

II. The “Philosophy” of Constitutional Criminal Procedure

A. The Central Constitutional Provisions

1. Search and Seizure—“Searches and seizures are governed by the Fourth Amendment: The right of the people to be secure in their persons, houses, papers, and effects against unreasonable searches and seizure, shall not be violated, and no warrants shall issue, but upon probable cause, supported by oath or affirmation and particularly describing the place to be searched, and the persons or things to be seized.

2. Compelled or Involuntary Interrogations and Other Fundamentally Unfair Procedures—These matters are governed by portions of the Fifth Amendment: No person … shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property without due process of law….

3. Right to Counsel—The right to counsel is recited in the relevant portion of the Sixth Amendment: [T]he accused shall … have the Assistance of Counsel for his defense.

4. Application of the Bill of Rights and of Principles of Fundamental Fairness to the States—These matters are governed by portions of Section 1 of the Fourteenth Amendment: No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any state deprive any person of life, liberty or property without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.—2-3

B. Themes in Constitutional Criminal Procedure

1. Controlling Discretion

2. Criminal Procedure as Evidence Law

a. “the remedy for many constitutional violations is exclusion of the evidence at trial. …  the primary justifications for such exclusion are either that doing so: (1) serves some overriding public policy unconnected with trial, such as discouraging the police from conducting illegal searches; or (2) protects the jury from unreliable information, such as coerced confessions, planted evidence, and suggestive lineups and photospreads.”—5 

3. Race as a Factor

4. Role of the Lawyer

a. “the prosecutors [role] … [is] to ‘do justice,’ and defense counsel’s [is] to represent her client ‘zealously’ (‘zeal in advocacy’ still being part of the lawyer’s duty of ‘reasonable diligence,’ according to the Model Rules of Professional Conduct, Rule 1.3, Comment 1) while also meeting her obligations to the court and to the justice system.”—6 

5. Social Science and Other Disciplines

a. “the ‘exclusionary rule,’ which excludes from trial evidence obtained in violation of constitutional provisions, is based largely upon the belief that it will deter wrongful police behavior.”—6 

III. Deductive Briefing

A. Interpretive Method

1. “According to Professor van Geel, a court can rely on seven broad types of evidence to support the premises of its constitutional arguments:

a. The text of the constitution;

b. Evidence of the intent of the framers and drafters of the constitution;

c. Implicit premises or ‘tacit postulates’ of the constitution which order the relationship among the branches of the federal government and the states, between governments at all levels and the individual;

d. Precedent—prior opinions of the Supreme Court;

e. Evidence of American traditions, customs, and practices;

f. Evidence of contemporary morality and attitudes; and

g. Considerations of practicality and prudence.”—7 

B. The Logic of Constitutional Criminal Procedure

1. Introduction

2. Overview of the Forms of Argument

a. Covington’s Explanation

i. “Valid (sound) deductive argument begins with propositions which, if accepted, mandate (make inescapable) certain conclusions.  The conclusion is ‘pulled from’ the propositions, which are called ‘premises.’  The conclusion of sound deductive arguments is called necessary.”—18

ii. “Inductive argument begins with data (evidence) which are accumulated to support or refute a conclusion.  The data in a successful inductive argument ‘converges on’ a conclusion to make the conclusion probable.  The inductive argument conclusion is not inescapable, as it may be in deductive argument.  Sound inductive argument yields a conclusion which is probable.”—18

iii. “The two forms of argument each have a set of kinds:

A. The deductive argument form has two kinds:

1. The syllogism

2. The theorem

B. The inductive argument form has three kinds:

1. The hypothesis

2. The analogy

3. The generalization”—18 

iv. “The argument by syllogism claims that its conclusion is necessary.  The hypothesis, generalization and analogy claim only probable conclusions.”—18

v. “The syllogism claims that its valid conclusion is necessary, or inescapable if its premises are accepted.”—18

vi. “The hypothesis claims that its conclusion is more likely than not (probable), based on the data that converge on the conclusion.”—18

vii. “The analogy claims that its conclusion is more likely than not (probable), based on its close resemblance to an accepted model of circumstances or transactions.”—18 

viii. “The generalization claims that its conclusion is more likely than not (probable), based on observations which invariably yield the same result.”—19

b. Deductive Reasoning in Legal Analysis

ii. “When you engage in deductive briefing, remember that: (1) premises should move from general to specific as you approach the conclusion; and (2) there may be multiple deductions in a single opinion, each supporting different conclusions.”—21 

c. Inductive Reasoning in Legal Analysis

i. Inductive Generalization

A. “If deductive reasoning moves from the general to the specific, then one useful definition of induction is moving from either the specific to the general or the specific to the specific.”—21 

ii. Analogy

A. “In legal analogies, two cases resemble each other in some significant ways, and we infer that they therefore must resemble each other in some additional critical respect.”—22 

d. Balancing

i. “With ‘balancing,’ the Court employs the metaphor of a scale, placing state interests on one side and individual interest on the other.”—23


ii. “A balancing opinion will include these steps:

A. Identify the individual’s interests;

B. Determine the impact on those interests of the policy being challenged;

C. Identify the state’s interests that the challenged policy seeks to realize;

D. Determine the extent to which the challenged policy actually realizes the state’s interests; and

E. Determine whether the state’s or the individual’s interests are weightier.”—23

IV. The Steps in the Criminal Process
A. Report of Crime

1. “For street crimes, the criminal process usually begins with an after-the-fact crime report by a victim or eyewitness or by a police officer who observes a crime in progress.”—44

2. “The grand jury may issue an indictment if it finds probable cause to believe that a crime has taken place.”—44 

B. Pre-Arrest Investigation

1. “Pre-arrest investigation has two purposes: first, to determine whether a crime was committed, and second, if a crime was committed, to determine who did it.”—44

C. Arrest

1. “Arrests may be with or without a warrant, depending upon the circumstances.  A warrant, whether for an arrest or a search, must be supported by an affidavit, under oath, establishing probable cause.”—45

D. Booking

1. “During ‘booking,’ a suspect is fingerprinted, his photo is taken, and background information helpful to later police investigation may be obtained.”—45


E. Preliminary Arraignment

1. “Before the defendant is preliminarily arraigned, either police superiors or the prosecutor’s office will likely have reviewed the decision whether and how to charge the defendant.”—45

2. “In appropriate cases such as non-violent first offenders, a prosecutor may recommend diversion, a kind of pre-trial probation.  A defendant will be told that he must comply with certain conditions, such as successfully completing a drug treatment program over a specified period of time, and stay out of further trouble with the law for that time.  If he does so, the charges against him will be dismissed, but, if he fails to do so, the case proceeds to trial.”—45 

3. “At preliminary arraignment, the defendant is informed of the charges against him and receives a copy of the initial charging document, generally called the ‘complaint.’ …  For felonies, an information (issued after a preliminary hearing) or indictment (issued by a grand jury) will eventually replace the complaint.”—46 

F. Continuing Investigation

G. Preliminary Hearing

1. “The federal model generally involves a preliminary hearing before a judge, followed by a grand jury hearing.  Under the other model, prevailing in many states, the defendant is ‘bound over’ at a preliminary hearing and then the prosecutor files an information.”—46

2. “The preliminary hearing may sometimes be waived where a defendant plans to plead guilty.”—47

3. “Although the sole purpose of a preliminary hearing is to determine whether probable cause has been established, many defense lawyers see their role as asking relatively wide-ranging questions, viewing the hearing as an opportunity for discovery.”—47

H. Grand Jury Review

1. “In some states, grand jury review and indictment are required for felonies.  In others, the prosecutor may proceed either by information or grand jury indictment.  Some states require grand jury indictment only in the most serious cases.  The federal system requires indictment for all felonies, unless waived by the defendant.  If a preliminary hearing has been held, the grand jury is not bound by the decision of the hearing judge in deciding whether to indict.”—47 

2. “where the prosecutor needs further evidence, she may prefer to initiate grand jury proceedings so that she can subpoena witnesses and documents or objects (via a subpoena duces tecum).  Moreover, grand jury proceedings are conducted ex parte, so the prosecutor can investigate the case without revealing too much to the defendant.  Not even the judge is present when the prosecutor presents a case to the grand jury.”—47

I. Filing the Information or Indictment

1. “If a defendant is held for court after a preliminary hearing, an information (which replaces the complaint) is filed against him.  If a grand jury has reviewed the case, the indictment becomes the charging document.”—48

J. Arraignment on the Information or Indictment

1. “Before trial and after the final charging documents have been filed, the defendant is again arraigned.  At this time, he is told what charges he will face at trial and is asked to enter a plea.  Many, in fact most, cases are disposed of by guilty plea, either at this stage or a later stage.”—48

K. Pretrial Motions

1. “Hearings on pretrial motions will then be held, often immediately before trial.  Such motions are held before trial because the Double Jeopardy Clause prevents the prosecutor from appealing what she believes to be an erroneous ruling unless the ruling is made before jeopardy attaches, that is, when the trial jury has been empaneled and sworn, or, in a bench trial, after the first witness has been sworn.”—48

L. Trial

1. “If key evidence is suppressed, a defendant’s chances of prevailing at trial will rise dramatically, thus reducing the likelihood of a guilty plea.”—49

2. “If the defendant is convicted, whether after a plea or a trial, post-trial motions to set aside the verdict or for a new trial will be heard.  Motions for a new trial can be based on improperly admitted evidence or other errors at trial.  The defendant may also move to ‘arrest judgment’—in other words, to set aside the verdict because no reasonable jury could have found the elements of the crime beyond a reasonable doubt on the evidence presented.  If those motions are denied, the case moves to sentencing.”—49  

M. Sentencing

1. “In many jurisdictions, sentencing guidelines based on prior record and offense severity scores limit trial judge discretion.”—49

2. “Judges are also free to depart from the guidelines where there are unusual circumstances not contemplated or adequately considered by the state commissions that drafted the guidelines.”—49

3. “In states without guidelines, the judge has wide discretion within statutory limits to choose a sentence that best serves the goals of the criminal law: deterrence, rehabilitation, retribution, isolation, and education.”—49 

4. “A defendant, after sentence, usually must file post-sentencing motions to modify the sentence, or he will lose the right to challenge the sentence on appeal.”—50

N. Appeals

1. “If post-sentencing motions are denied, a notice of appeal must be filed within a specified time limit, usually 30 days.  Untimely notice forfeits the right to appeal.”—50

O. Postconviction Remedies

1. “Many states have Postconviction Hearing Acts, specifying grounds that may be raised to challenge a conviction even after exhausting state appeals.  One common ground … is the ineffectiveness of prior counsel that prevented the defendant from earlier raising an important issue.”—50

2. “Exhaustion of state remedies, where available, is often a prerequisite to seeking relief in the federal courts for ineffective assistance of counsel or other constitutional claims.”—50 

Mapp v. Ohio—1961

Issue: Whether illegally state-seized evidence is constitutionally admissible in a state prosecution? NO

Rule: “[A]ll evidence obtained by searches and seizures in violation of the Constitution is … inadmissible in a state court.”-39

V. Searches and Seizures

A. Introduction to the Fourth Amendment

1. “Modern courts view the Fourth Amendment as serving one primary function: limiting the discretion of police and government agents to violate liberty, privacy, and possessory rights … by requiring a significant degree of justification before police can intrude on one of those rights.”-83

2. “before a police officer can conduct a search or seizure, the officer ordinarily must have probable cause to believe that a suspect has committed a crime or that fruits, contraband, instrumentalities, or evidence of crime will be found in a particular location at a particular time.”-83

3. The 4th Amendment “says nothing about whether a warrant is always required.  The only limitation that appears to apply across the board is the prohibition against ‘unreasonable’ searches and seizures.”-83

4. “’Reasonableness’ is a product of balancing.  The Court weighs the state’s interests against the individual’s interest to determine whether a warrant is necessary, what level of suspicion is necessary, and whether the police have otherwise behaved properly.”-84

5. “The usual remedy for a Fourth Amendment violation is application of the exclusionary rule, which requires that any evidence obtained as a result of the violation cannot be used against the defendant at a criminal trial.”

B. The Threshold of the Fourth Amendment: Expectations of Privacy, Possessory Interests and Government Action

1. What is a Search?

Katz v. United States—1967

Issues: Whether the use of an electronic listening device to monitor and record conversations taking place in a public telephone booth represents a search and seizure under the 4th Amendment?

Whether such a search and seizure is constitutionally permissible? NO

Holdings: Yes.  The “Government’s activities in electronically listening to and recording the petitioner’s words violated the privacy upon which he justifiably relied while using the telephone booth and thus constituted a ‘search and seizure’ within the meaning of the Fourth Amendment.”-88

Rule: In order to establish a 4th Amendment violation for an unreasonable search and seizure, “there is a twofold requirement, first that a person have exhibited an actual (subjective) expectation of privacy and, second, that the expectation be one that society is prepared to recognize as ‘reasonable.’”-91  Concurring opinion of Justice Harlan.

2. Majority View Versus Normative Judgment

a. “Using a normative approach, the Court determines whether expectations of privacy are reasonable by referring to the values underlying the Fourth Amendment.  Under such an approach, the Court’s assumptions about majority expectations are still relevant, though not controlling.  In other words, the second part of the Katz test, which requires the Court to examine whether society is prepared to recognize privacy expectations as reasonable, is determined by the Court as society’s representative in the realm of constitutional values.”-97

3. Factors in Search Analysis

a. “First, property interests are a relevant factor in the privacy analysis, but they are not dispositive.”-98

i. “Katz rejected both the trespass and constitutionally–protected area limitations.”-98

ii. “It now appears that every member of the Court agrees that ownership or possession is relevant.  Nevertheless, confusion reigns over the weight that should be given interests defined by property law.”-98

b. “Longstanding social custom is a second factor that affects the reasonableness inquiry.”-99

c. “As a third factor, the Court pays attention to past practices and expectations.”-99

d. “Fourth, it makes a difference whether the individuals claiming a privacy expectation were engaging in illegal or legal activities.  The Court has suggested that individuals enjoy little or no privacy interests when they engage in purely illegal activities.”-99

e. “Fifth, the Court focuses (sometimes only implicitly) on whether an individual ‘assumed the risk’ that certain information will not be kept private.”-100

f. “A Sixth factor in the Court’s analysis examines the setting in which the search or seizure took place.”-101

g. “Seventh and finally, vantage point matters a great deal.”-101

i. “where the enhancement device reveals what would otherwise not be exposed to public view, a reasonable privacy expectation exists.”-101

4. Open Fields Versus Curtilage

a. “The inquiry whether police are invading ‘curtilage’ or ‘open fields’ is highly fact-specific.”-103

i. “In Oliver v. United States, the Court held that the open fields doctrine survived Katz.”-103

iii. “The Supreme Court … relied heavily on the Fourth Amendment’s text, pointing out that the phrase ‘persons, houses, papers, and effects’ does not include open fields.  The Court also noted that the framers had rejected Madison’s original draft of the amendment, which included the term ‘property.’”-103 

iv. “Oliver’s efforts to keep his property private were irrelevant, because the Court noted that ‘[c]ertainly the Framers did not intend that the Fourth Amendment should shelter criminal activity whenever persons with criminal intent choose to erect barriers and post ‘No Trespassing’ signs.”-104

v. “The Court’s decision in Oliver is especially significant because it created a bright-line rule: open fields are not protected by the Fourth Amendment.”-104 

vi. “In United States v. Dunn, the Court had an opportunity to address one of those ‘occasional difficulties,’ and it used the opportunity to define the term ‘curtilage.’”-105

A. “First, the barn was not proximate to the house….

B. Second, the barn was outside the fenced-in area surrounding the house.

C. Third, the use to which the barn was put (it was a drug laboratory) ‘could not fairly be characterized as so associated with the activities and privacies of domestic life that the officers should have deemed the barn as part of respondent’s home.

D. Fourth, the steps taken by Dunn to protect the barn from observation by those standing in the open fields were minimal.”-105-106

5. Surveillance and Assumption of Risk

a. Agents and Informants

i. Hoffa v. United States—James Hoffa was being tried for violations of the Taft-Hartley Act.  During the trial, Hoffa met regularly with a union official, and the two discussed bribing the jury members.  The official relayed the information to the government.  Hoffa was arrested and convicted of endeavoring to bribe jury members.  Hoffa appealed to the Supreme Court, and argued that “his conversations … should have been suppressed because Partin was a government informer.”-109  The Court rejected this argument, holding instead “Neither this Court nor any member of it has ever expressed the view that the Fourth Amendment protects a wrongdoer’s misplaced belief that a person to whom he voluntarily confides his wrongdoing will not reveal it.”-110

ii. Lopez v. United States—In Lopez, the government agent had a pocket wire recorder and recorded his conversations with Lopez.  The Court decided that the recorder only enhanced the same information that the agent personally saw and heard, and was therefore not an intrusion.

iii. Lewis v. United States—“the Court rejected the argument that an undercover drug purchase in defendant’s home violated the defendant’s Fourth Amendment rights.  Where the home was converted into a ‘commercial center’ in which outsiders were invited in for business, it had no greater sanctity than a store, garage, or street….  The Court said “Were we to hold the deceptions of the agent in this case constitutionally prohibited, we would come near to a rule that the use of undercover agents in any manner is virtually unconstitutional per se.”-110

iv. United States v. White—“the government wired an informant with a radio transmitter….  White claimed that this situation was no different than Katz, but the Court distinguished Katz because neither party to the telephone conversation in that case had been a willing government informant.”-11

v. The Court said “In terms of what his course will be, what he will or will not do or say, we are unpersuaded that he would distinguish between probable informers on the one hand and probable informers with transmitters on the other.”-11

vi. Further, the information obtained through the transmitter would be more reliable, it would be less likely that the informant would change his mind, there would be less chance that threat or injury would suppress unfavorable evidence, and less chance that cross-examination would “confound the testimony.”-111

b. Pen Registers and Pagers

i. “A ‘pen register’ records the numbers dialed from a telephone.  In Smith v. Maryland, the Court held that police use of a pen register is not a search, because individuals using their telephones voluntarily convey ‘numerical information’ to the telephone company and thus assume the risk that the company will reveal that information to the police.”-114

c. Electronic Tracking Devices

i. United States v. Knotts—Police installed a ‘beeper’ in a 5-gallon container of chloroform, which the D bought and took to a cabin, which housed a drug lab.  Police followed the D with the help of the beeper.  D moved to suppress the information obtained through the use of the beeper, but the Supreme Court “held that a person travelling in an automobile on public thoroughfares has no reasonable expectation of privacy in his movements, because those movements are open to the public.”  Further, “Nothing in the Fourth Amendment prohibited the police from augmenting the sensory faculties bestowed upon them at birth with such enhancements as science and technology afforded them in this case.  We have never equated police efficiency with unconstitutionality, and we decline to do so now.”-115

ii. United States v. Karo—“the Court struck down the government’s use of a beeper as intruding too far into privacy interests.”-115  In that case, DEA agents learned that Karo ordered 50 gallons of ether from a government informant.  The ether was to be used for drug manufacture.  The agents placed the beeper in one of the cans, tracked the D, and then used the beeper to monitor the ether’s presence in the house.  The agents subsequently got a search warrant and found cocaine and manufacturing equipment.  The Court thought that the beeper was an unreasonable intrusion because it “had been used to reveal activities inside a private residence, a location not open to visual surveillance.”-116

d. Comment on State Constitutions

i. State v. Campbell—An Oregon court rejected Katz, “adopting an expressly normative test.  ‘[T]he privacy protected by … [the Oregon constitution] is not the privacy that one reasonably expects but the privacy to which one has a right….”-116

ii. The court said “Any device that enables the police quickly to locate a person or object anywhere within a 40-mile radius, day or night, over a period of several days, is a significant limitation on freedom from scrutiny, as the facts of this case demonstrate.”-116

iii. Further, the court said “if the State’s position in this case is correct, no movement, no location and no conversation in a ‘public place’ would in any measure be secure from the prying of the Government.”-117

e. Aerial Surveillance

i. California v. Ciraolo—Police were unable to observe a yard because of a 6 foot outer wall and a 10 foot inner fence.  Two officers then proceeded to fly over the yard and identify marijuana.  “Even though the plants were growing within the curtilage of Ciraolo’s home, the … Supreme Court found that Ciraolo had no reasonable expectation of privacy against the airborne observations.”-118

ii. Dow Chemical Co. v. United States—Dow denied the EPA a second on-site inspection of its 2000 acre chemical manufacturing facility.  The EPA proceeded to fly over the facility and take aerial photographs.  The Supreme Court found “no invasion of ‘industrial curtilage.’”-119  

iv. The Court “emphasized that expectations of privacy are reduced when the property is commercial rather than residential.”-119

f. Container Searches

i. California v. Greenwood—Police asked the garbage man to take the D’s bags, which were found to contain evidence of drug use.  The police obtained a warrant and found drugs in the D’s home.  The issue was “whether Greenwood … had a reasonable expectation of privacy in bagged garbage once outside the home and the curtilage.  The Court said ‘no.’”-120

ii. The Court said “the police cannot reasonably be expected to ‘avert their eyes from criminal activity that could have been observed by any member of the public.’  Accordingly, the trash was analogous to pen registers … and to items exposed by aerial surveillance….”-120

iii. Illinois v. Andreas—A customs inspector in Chicago opened a locked metal container and found a table with marijuana concealed inside.  The inspector notified the DEA, which sent an officer to deliver the container to Andreas, who pulled it inside his house, then back outside.  The officer reopened the container without a warrant and made sure the marijuana was still there.  “The Court found the customs inspector’s action consistent with the Fourth Amendment, relying on prior case law permitting the government to inspect incoming goods at points of entry.”-120

iv. With respect to the second search of the container, the Court used the “plain view doctrine,” which is “grounded on the proposition that once police are lawfully in a position to observe an item first-hand, its owner’s privacy interest in that item is lost; the owner may retain the incidents of title and possession but not privacy.”-120

g. Comment on State Constitutions

i. State v. Hempele—New Jersey Supreme Court rejected Greenwood, instead holding that “what is concealed is presumed protected by a reasonable privacy expectation.”  The court emphasized that while some might have access to the bags, the bags are opaque and at least somewhat private.-121
6. Reduced Expectations of Privacy

a. “Under various circumstances, the Court concedes that a person has a reasonable expectation of privacy but finds that expectation ‘reduced’ for purposes of Fourth Amendment balancing.”-121

b. The Court “appears to speak of ‘reduced’ expectations of privacy to signify situations in which privacy interests are relatively small compared to the State’s interest in obtaining the evidence.”-121

c. “[T]here appears to be a spectrum of privacy expectations ranging along a continuum from no expectation (for example, where police seize an unattended item on a public street), to intermediate expectations … to very high ones (for example, where police search a home).”-121

d. “The Court has found privacy expectations to be reduced in vehicles, at least where they are parked in public places, partly because the interiors of passenger compartments can be easily observed from those outside the vehicle and partly because vehicles are heavily regulated.”

e. Vernonia School District 47 J v. Acton—The Court upheld random urine testing of high school athletes, and noted that because of their subjection to various inoculations, physical exams, and the lack of privacy in locker rooms, etc., “students within the school environment have a lesser expectation of privacy than members of the population generally.”-122

f. New Jersey v. T.L.O.—The Court upheld the constitutionality of a search of a girl’s purse by an administrator after she was observed smoking in a bathroom.  “The Court upheld the search but expressly rejected the state’s claim that school children have no legitimate expectation of privacy in their effects.  Nevertheless, the expectations they have are not so great, relative to the state’s interests, as to require warrants and probable cause for school searches.”-123

7. Miscellaneous

a. Abandonment

i. “Some courts declare that there is no search where police search or seize previously protected property that has been ‘abandoned.’”

ii. California v. Hodari D—The Supreme Court found that “a person is not ‘seized’ until he has submitted to a lawful show of police authority.  Even if the police were not justified in chasing that person, items thrown away can be admitted into evidence because there was no illegal police activity until the person submitted.”-124

b. Subpoenas

i. “an unreasonably broad subpoena may implicate the Fourth Amendment.”-124

ii. In re Schofield—The court demanded “proof that each item sought by a grand jury subpoena was: (1) relevant to the grand jury’s investigation, (2) properly within the grand jury’s jurisdiction, and (3) not sought primarily for another purpose.”-124

c. Jail Cells

i. Hudson v. Palmer—“the Court held that a prisoner does not have a reasonable expectation of privacy in his prison cell or property.”

8. Possessory Interests: Seizures of Persons and Property

a. “In the case of a seizure of a thing, the interest protected is a possessory one.  A seizure of a thing occurs when the government works ‘some meaningful interference with an individual’s possessory interests in that property.’”-125

b. “some interference with possessory interests might be so insignificant as to be meaningless in Fourth Amendment terms.”-125

c. “When applied to a person, the term ‘seizure’ protects yet another interest: that of liberty.  A Fourth Amendment seizure of a person occurs when a government actor does something to cause that person reasonably to believe that his or her freedom of movement has been restricted in a significant way.”-125

9. ‘Standing’: A Threshold Issue or Not?

a. General Rules

i. “One of the fundamental principles of the American legal system is that a litigant must have ‘standing’ before asserting a claim for relief.”-125

ii. “Generally, courts encompass these issues within two broad inquiries: ‘first, whether the proponent of a particular legal right has alleged ‘injury in fact,’ and second, whether the proponent is asserting his own legal rights and interests rather than basing his claim for relief upon the rights of third parties.’”-126

iii. Gilmore v. Utah—“On January 17, 1977, Gilmore became the first person executed in the United States since 1967.”

iv. “When Gilmore’s mother filed an application with the United States Supreme Court to stay the execution, the Court refused to issue the stay, presumably because she did not have standing to seek relief.”-126

v. “The principal case on the issue of standing for Fourth Amendment purposes, Rakas v. Illinois, was decided by the United States Supreme Court in 1978 and remains good law today.  There, the Court held that ‘Fourth Amendment rights are personal rights that may not be asserted vicariously’; that is, to use language from an earlier case, a Fourth Amendment violation ‘can be successfully urged only by those whose rights were violated by the search [or seizure] itself, not by those who are aggrieved solely by the introduction of damaging evidence.’  The tests for determining whether a person’s rights were violated by a search or seizure are set forth above: in the case of an unlawful search, did the person ‘ha[ve] a legitimate expectation of privacy in the invaded place?’  In the case of an unlawful seizure, did the person have a possessory interest in the items seized?  If so, the person has standing to assert an unlawful search or seizure claim under the Fourth Amendment.”-127

vi. “The earlier test had provided that ‘anyone legitimately on premises where a search occurs may challenge its legality.’  The Court in Rakas held that the earlier test ‘creates too broad a gauge for measurement of Fourth Amendment rights.’”-127

vii. Rakas—In that case, Ds were stopped in their car by police, who were investigating a robbery.  The police found a sawed off rifle and a box of rifle shells in the car.  The Ds contended that they did not own the car, but nevertheless had a 4th Amendment right against unreasonable search and seizure of the car.  “According to the Court, the defendants had not made a sufficient showing that they had a legitimate expectation of privacy in the areas in which the items were found because they failed to demonstrate that they had exercised complete dominion and control over, and the right to exclude others from, those areas.”-127
viii. “Under the newly announced test, therefore, the defendants in Rakas could not move successfully for exclusion of the items.”-127

ix. “Under the old test, standing was considered a ‘threshold’ issue that a court had to decide before addressing the merits of the claim.  The Court in Rakas rephrased the standing inquiry, however, as one ‘more properly subsumed under substantive Fourth Amendment doctrine.’”-128

x. “Many courts continue to refer to the inquiry as one involving ‘standing,’ but in actuality they appear to use that term to refer to the first part of a two-part substantive Fourth Amendment inquiry: first, did the defendant have a reasonable expectation of privacy in the place searched, or a possessory interest in the item seized (the ‘standing’ inquiry), and second, if so, was the search or seizure unlawful?”-128

b. Derivative Standing and Automatic Standing

i. “one sees from time to time in briefs and lower court opinions standing concepts that appear to have been disavowed in [Rakas].”-128

ii. “The first such concept is referred to as ‘derivative’ or ‘vicarious’ standing.  The term refers to the assertion of a privacy or possessory right held by another person.”-128

iii. “Federal Rule of Criminal Procedure 41 requires that illegally seized property be returned to its owner.”-128, FN 135

iv. “Recently, criminal defendants have attempted to press claims based on the theory of ‘co-conspirator’ standing, a variant of derivative standing.  The theory underlying those claims is that the claimant has a privacy interest in the place searched or a possessory interest in the items seized by virtue of the claimant’s participation in a criminal joint venture that controlled the place or the items.”-129

United States v. Padilla—1993

Issue: Whether criminal defendants who can’t establish ownership or possession of an automobile containing cocaine have a reasonable expectation of privacy in the automobile when engaged in the same criminal conspiracy, and thus retain 4th Amendment rights against unreasonable search and seizure of the car or its contents? NO

Rule: “It has long been the rule that a defendant can urge the suppression of evidence obtained in violation of the Fourth Amendment only if that defendant demonstrates that his Fourth Amendment rights were violated by the challenged search or seizure.”-131

Although one may be “aggrieved solely by the introduction of damaging evidence,” 4th Amendment protection does not attach without some recognizable property right in the object of the search.-131

“Co-conspirators and codefendants have been accorded no special standing.”-131

v. “automatic standing,’ … appears to have been overruled by Rakas and its progeny.  The theory of ‘automatic standing’ is that a defendant charged with a crime of possession automatically has standing to challenge the search and seizure that lead to the charge.”-132

vi. “The Court explained that ‘[t]he possession on the basis of which [the defendant] is to be … convicted suffices to give him standing.’  Shortly after the Court decided Rakas, however, it struck down the concept of ‘automatic standing’ in United States v. Salvucci.”-132

vii. “the Court explained that ‘possession of a seized good [may not be used] as a substitute for a factual finding that the owner of the good had a legitimate expectation of privacy in the area searched.”-132

c. Other Standing Issues

i. “Two issues arise with such frequency when a defendant’s standing is challenged that the lawyer should have special familiarity with them.  The first is whether the defendant was legally authorized to occupy the premises searched.”-132

ii. “many courts now hold that defendants who cannot establish that they were legitimately on the premises searched likewise cannot establish that they reasonably and legitimately expected privacy in those premises.”-132

iii. United States v. Boruff—The D contested the legality of a car search.  The D’s girlfriend rented the car from a leasing company, and permitted the D to drive it, but he was not authorized to drive the car by the leasing company, and the rental agreement expressly forbade the use of the car for any illegal purposes.  Thus, because the D had no authority to drive the car, or conduct the activities that he did inside the car, he had no standing.

10. The Government Action Requirement

a. “A person aggrieved because of an allegedly illegal search or seizure must establish more than standing before obtaining relief … the search or seizure must have been accomplished by a government actor, as opposed to a private party, in order to be considered illegal under the Fourth Amendment.”-138

b. Burdeau v. McDowell—Private detectives stole the D’s papers from his office, and later turned them over to the U.S. prosecutor.  The Court held that “The Fourth Amendment gives protection against unlawful searches and seizures, and … its protection applies to governmental action.”-139

c. D also claimed that his 5th Amendment rights were violated in that case.  The Court said that “The papers having come into the possession of the government without a violation of petitioner’s rights by governmental authority, we see no reason why the fact that individuals, unconnected with the government, may have wrongfully taken them, should prevent them from being held for use in prosecuting an offense where the documents are of an incriminatory character.”-139

d. Rochin v. California—The Court held that ‘government activity that ‘shocks the conscience’ violates due process.”-139

e. “Generally speaking, if the private person can be said to have been an ‘instrument or agent’ of the government at the time of the search or seizure, then the government action requirement will be satisfied.”-140

f. Skinner v. Railway Labor Executives’ Ass’n—The Federal Railway Administration (FRA) promulgated regulations permitting private railroads to subject their employees to breath and urine tests for alcohol.  “A threshold issue was whether the testing implicated the Fourth Amendment in the first instance.  The Supreme Court held that it did, observing that ‘[a]lthough the Fourth Amendment does not apply to a search or seizure, even an arbitrary one, effected by a private party on his own initiative, the Amendment protects against such intrusions if the private party acted as an instrument or agent of the Government.  A railroad that complies with [federal regulations] does so by compulsion of sovereign authority, and the lawfulness of its acts is controlled by the Fourth Amendment.”-140

g. The Court said: “The fact that the Government has not compelled a private party to perform a search does not, by itself, establish that the search is a private one.”-140

h. “The Government has removed all legal barriers to the testing authorized by Subpart D and indeed has made plain not only its strong preference for testing, but also its desire to share the fruits of such intrusions.”-141

i. Not the Court—“Even where a private individual has acted without the ‘encouragement, endorsement, and participation’ of the government, the Fourth Amendment still might be implicated if the later government conduct intrudes further on the aggrieved party’s Fourth Amendment interests than did the private actor’s conduct.”-141

j. United States v. Jacobsen—An employee of Fed Ex opened a package that contained a white powder, then called the DEA.  The Fed Ex employee repacked the materials, and the DEA agent upon arrival reopened the box, tested the power, determined that it was cocaine.  The people indicted moved to suppress the evidence on 4th Amendment grounds.  “The Court held that the agent’s conduct did not violate a protected privacy interest.  The Court first articulated that ‘[t]he additional invasions of respondents’ privacy by the government agent must be tested by the degree to which they exceeded the scope of the private search.’  Applying this standard, the Court reasoned….  ‘The agent’s viewing of what a private party had freely made available for his inspection did not violate the Fourth Amendment.’”-142

k. “we have held the Fourth Amendment applicable to the activities of civil as well as criminal authorities: building inspectors, Occupational Safety and Health Act inspectors, and even firemen entering privately owned premises to battle a fire, are all subject to the restraints imposed by the Fourth Amendment.”-143

l. “Most recently, the Court reaffirmed that school officials are government actors for purposes of the Fourth Amendment, subjecting a school drug testing policy to Fourth Amendment scrutiny, but ultimately upholding it.”-143

United States v. Verdugo-Urquidez—1990

Issue: Whether nonresidents subjected to searches and seizures by U.S. law enforcement officers outside of the U.S., when tried in U.S. courts, may claim 4th Amendment protection in their attempt to suppress evidence obtained in an allegedly unreasonable search and seizure? NO

Rule: Only residents of the U.S. or nonresidents with a “sufficient connection with this country” are protected by the 4th Amendment prohibition against unreasonable searches and seizure.

VI. Reasonableness Balancing: An Introduction to Sliding Scales

A. Reasonableness Balancing Defined

1. The Court has used balancing to establish several “bright-line rules:

a. If government actors engage in a traditional law enforcement search or seizure, then the warrant clause applies.  The warrant clause requires a warrant or a recognized exception to the warrant requirement as well as reasonable government conduct.  The reasonableness of the government actors’ conduct is evaluated by balancing the government’s interests against the individual’s interests.

b. If instead government actors engage in a search or seizure in order to further a special governmental  need, the warrant clause does not apply.  The search or seizure is evaluated only under the reasonableness clause, which requires only reasonable government conduct.”-150

2. Categorical balancing

a. “When faced with a new set of facts, [the Court] uses balancing to craft a rule to govern that category of facts.  In future cases courts employ a two-step analysis: first, determining the applicable category, and second, deductively applying the Court’s categorical rule to the facts.”-150

3. Balancing has been criticized for several reasons:

4. Balancing has been defended on several grounds:

5. Professor Amar argues for the reasonableness balancing approach:

6.  “Professor Stith concludes that courts can evaluate the weight of government interests pursuant to an escalating scale: (1) interests of public officials have least weight; (2) interests in administrative efficiency have greater weight; and (3) interests of the general public have still greater weight.”-152

7. Professor Sundby argues that the Fourth Amendment analysis should focus on trust.

a. “I would characterize the jeopardized constitutional value underlying the Fourth Amendment as that of ‘trust’ between the government and the citizenry.”-153

b. “The first area of trust, of course, falls mainly within the purview of the First Amendment and the need to trust the citizenry to choose wisely in the marketplace of ideas.  It is the second area of trust—trust that the citizenry will exercise its liberties responsibly—that implicates the Fourth Amendment and is jeopardized when the government is allowed to intrude into the citizenry’s lives without a finding that the citizenry has forfeited society’s trust to exercise its freedoms responsibly.”-153

B. The Limits of Reasonableness Balancing

1. Whren v. United States—Police stopped a car for minor traffic violations, searched, and found crack cocaine.  The Ds moved to suppress the evidence, “arguing that the traffic violations were a pretext for what would otherwise be an illegal investigatory stop for drugs.  The Court rejected this argument.  It also rejected a separate argument about reasonableness balancing.  The defendants argued that the Court should use balancing to ban minor traffic stops by plainclothes officers.  According to the defendants, the individual’s interests in such stops are large, because stops result in an unsettling show of authority, inconvenience, time consumption, and citizen confusion.  On the other hand, argued the defendants, the government has a minimal interest in enforcing minor traffic ordinances. …  The Court refused to rebalance interests that had already been subjected to categorical balancing: ‘The making of a traffic stop out-of-uniform does not remotely qualify as such an extreme practice, and so is governed by the usual rule that probable cause to believe the law has been broken ‘outbalances’ private interest in avoiding police contact.”

2. What is Probable Cause?

a. “Before the Bill of Rights were drafted, the concept of probable cause had ‘migrated’ to the law of arrest, search, and seizure from the grand jury context, where it formed the basis of a grand jury indictment.”

b. Carroll v. United States—“the Supreme Court declared that probable cause existed where ‘the facts and circumstances within their knowledge and of which they have reasonably trustworthy information were sufficient in themselves to warrant a man of reasonable caution in the belief’ that an offense had been committed.  The Carroll decision became the classic definition of probable cause in the United States.”-160

c. “a survey of judges in 1982 described probable cause on average as 44.52%.”-162

d. “some of the Supreme Court’s decisions may be read as adopting a more probable than not test—requiring that the information at hand provide a basis for singling out one person.”-162

e. “However, the lower courts generally require less.  Cases reveal that probable cause exists where information narrows the scope of suspicion to a fairly small group, although it does not exist where information permits suspicion of large numbers of people.”-162

f. “LaFave and Israel’s bottom line: probable cause is a more likely than not test where we are uncertain whether a crime has occurred, but it is a less than 50 percent test where the crime’s occurrence is clear but the perpetrator’s identity is not.”-162

g. “Some commentators argue that the Court’s opinion in Gates identified probable cause as something clearly less than 50%.  The most that can be said today, therefore, is that probable cause hovers somewhere just over or just under the 50% mark, depending upon the court and the situation.  Probable cause is more than ‘reasonable suspicion’ …, arguably less than preponderance, and certainly less than clear and convincing or beyond a reasonable doubt.”-163

h. “Probable cause is an objective, not a subjective, test.  Probable cause depends on what a reasonable police officer (or other government agent) has a right to believe under the circumstances.”

i. Whiteley v. Warden—“established that ‘officers called upon to aid other officers in executing arrest warrants are entitled to assume that the officers requesting aid offered the magistrate the information requisite to support an independent judicial assessment of probable cause.’”-163

j. “The Court’s opinion in Whiteley is generally understood to mean that an arresting officer acts appropriately if he makes an arrest: (1) based on a valid warrant obtained by another officer who had probable cause for the warrant, or (2) based on orders from an officer who had probable cause.’”164

k. Probable cause, as defined in Beck v. Ohio (majority definition) is that “whether, at the moment the arrest was made … the facts and circumstances within their [the officers’] knowledge and of which they had reasonably trustworthy information were sufficient to warrant a prudent man in believing that the petitioner had committed or was committing an offense.”-163

l. “One possible justification for such a rule is that the police function as an institution, not as an unconnected group of individuals.”-164

m. “’Probable cause’ generally requires individualized suspicion—suspicion that this suspect is guilty of a crime or that this place harbors contraband, fruits, evidence, or instrumentalities of crime.”-164

n. “There are exceptions to this general rule, but they are rare.  One example involves housing code inspections, where the Court defines probable cause in generalized terms requiring only that the government demonstrate that homes in a particular area must be protected.”-164

o. “’Drug courier profiles’ may provide another example of generalized suspicion.”165

p. “The Supreme Court has not decided whether such profiles give rise to probable cause, although it has indicated that officers may rely on characteristics listed in profiles, together with their own experiences, when evaluating whether individualized probable cause exists.”-165

q. “Finally, probable cause determinations are highly fact-sensitive, so sensitive that courts sometimes declare that precedent cannot be helpful because every situation is unique….  More often at the trial level, however, analogy to precedent is important, because cases applying the probable cause concept to particular fact situations provide meaning to the otherwise vague concept.”-165

3. Proving Probable Cause

a. Informant’s Tips and the Aguilar-Spinelli Two-Pronged Test

i. “Police often base their probable cause determinations on reports from crime victims, witnesses, and informants, who typically are small fry criminals willing to provide information to the police in exchange for leniency or money.  These third party reports become the subject of police officer testimony when defendants file suppression motions challenging whether probable cause existed.”

ii. “Testimony about these reports is not inadmissible … because it is not offered to prove that those reports were true, but rather to prove that the officers had an objectively reasonable basis to believe that probable cause existed.”-165

iii. “The Supreme Court … established a test for courts reviewing  probable cause determinations that depended on informants’ tips.  The test, now known as the ‘Aguilar-Spinelli test,’ was created in two cases, Aguilar v. Texas and Spinelli v. United States.  It required a two-part inquiry.  First, was the informant credible—was he or she likely to be telling the truth?  Second was the informant reliable—was it likely that he or she had a sound basis of knowledge?”-166

iv. “Using the principles analogous to evidence law, the Court made clear that neither prong could be satisfied by conclusory assertions….”-166

v. “Police could bolster their informants’ tips by gathering corroborating facts that ‘permit the suspicions engendered by the informer’s tips to ripen into a judgment that a crime was probably being committed.”-166

b. The credibility prong

i. “Factors relevant to the informant’s credibility included: (a) whether the tip was against interest, that is, whether it implicated the informant in criminal activity; (b) whether the informant had given prior accurate tips; and (c) whether the informant had a reputation for truthfulness.”-167

ii. Williamson v. United States—Police stopped Harris, searched his car, and found cocaine in two suitcases in the trunk.  Harris admitted that he was transporting the cocaine for Williamson, who observed the traffic stop and would not be caught in a phony buy.  “Harris’s statements easily might be used in a search or arrest warrant affidavit concerning Williamson.  The analytical difficulty was that Harris’s statements had both an inculpatory aspect (he admitted to the crime of transporting cocaine) and an exculpatory aspect (he pinned most of the responsibility on Williamson as the mastermind).”-167

iii. “the Court did clearly hold that rule 803(b)(3) does not allow for the admission of non-self-inculpatory statements, even when they are made as part of a broader, generally self-inculpatory narrative.”-167

iv. “The third factor in the credibility prong, established by a plurality opinion in United States v. Harris, also illustrates the helpful analogy to evidentiary principles: since a witness’s reputation for truthfulness is often deemed relevant at trial, it makes sense that reputation should also be relevant to the less demanding probable cause determination.”-168

c. The reliability prong

i. “Factors relevant to the reliability prong included: (1) whether the informant personally observed or participated in the activities reported in the tip; (2) whether the tip was so detailed that the informant must have first-hand knowledge; and (3) whether the nature of the information contained in the tip, or the manner in which it was gathered, indicate that it could have come only from personal knowledge or a highly reliable source.”-168

4. The Gates Test for Probable Cause

a. “In Illinois v. Gates, the Court abandoned the Aguilar/Spinelli approach, in favor of a ‘totality of the circumstances’ approach.”

Illinois v. Gates—1983

Issue: Whether law enforcement officers must satisfy both elements of the two part test for probable cause set forth in Spinelli before a magistrate may justifiably issue a warrant for a search and seizure?

Holding: No.  “We agree with the Illinois Supreme Court that an informant’s ‘veracity,’ ‘reliability’ and ‘basis of knowledge’ are all highly relevant in determining the value of his report.  We do not agree, however, that these elements should be understood as entirely separate and independent requirements to be rigidly exacted in every case, which the opinion of the Supreme Court of Illinois would imply.  Rather, … they should be understood simply as closely intertwined issues that may usefully illuminate the common sense, practical question whether there is ‘probable cause’ to believe that contraband or evidence is located in a particular place.”-172

Rule: “The task of the issuing magistrate is simply to make a practical, common-sense decision whether given all the circumstances set forth in the affidavit before him, including the ‘veracity’ and ‘basis of knowledge’ of persons supplying hearsay information, there is a fair probability that contraband or evidence of a crime will be found in a particular place.  And the duty of a reviewing court is simply to ensure that the magistrate had a substantial basis for concluding that probable cause existed.”-176

“probable cause requires only a probability or substantial chance of criminal activity, not an actual showing of such activity.”-178

However, “[a]n affidavit must provide the magistrate with a substantial basis for determining the existence of probable cause,” and conclusory statements cannot satisfy this requirement.-176

“Finely-tuned standards such as proof beyond a reasonable doubt or by a preponderance of the evidence, useful in formal trials, have no place in the magistrate’s decision.”-174

b. Notes and Questions

i. Massachusetts v. Upton—“the Court relied on the Gates totality of the circumstances analysis.”-182

ii. “Several states have rejected the Gates test, preferring continued adherence to the Aguilar-Spinelli test.”-183

iii. Commonwealth v. Upton—The Court, in rejecting the Gates test, said “[w]e reject the ‘totality of the circumstances’ test now espoused by a majority of the United States Supreme Court.  That standard is flexible, but it is also ‘unacceptably shapeless and permissive.’”-183

iv. State v. Cordova—The Court said “[w]e simply do not believe this tradition [of Aguilar-Spinelli] to be one of unthinking rigidity or overly technical application of the [relevant] principles….  Moreover, we believe these principles to be firmly rooted in the fundamental precepts of the constitutional requirement that no warrant issue without a written showing of probable cause before a detached and neutral magistrate …  The fact that ‘non-lawyers’ are involved in drafting applications for search warrants underscores rather than obviates the need for such structure.”-184

v. “under certain circumstances, for example, certain seizures of the person less intrusive than full-blown arrests (‘stops’) and certain searches of the person less intrusive than full-blown searches (‘frisks’), police action may be justified by ‘reasonable suspicion,’ something less than probable cause.  As noted earlier, ‘reasonable suspicion’ is estimated by many judges to establish about one-third chance of guilt.”-184

vi. “In determining whether ‘reasonable suspicion’ exists, the Court also apparently now follows a totality of the circumstances weighing process, guided by concerns about an informant’s credibility and reliability, similar to the approach in Gates.”-184

5. Suppression Motions

a. Definition and Mechanics

i. “Most burden of proof issues are left to the discretion of the state courts or the federal circuit courts of appeal.  These courts hold generally that the defense has the burden of proof for searches and seizures performed pursuant to warrant, while the prosecution has the burden of proof for warrantless searches.”-193

ii. “Despite a few differences, most courts are in agreement that the burden of proof should be on the defense for the following matters: whether the defendant has standing, whether the government engaged in a search or seizure, whether there was government action, and whether the evidence sought to be suppressed is the fruit of the poisonous tree.  The prosecution ordinarily has the burden of proving exceptions to the fruit of the poisonous tree doctrine—for example, that there was an independent source for evidence or that it inevitably would have been discovered even without the illegal search.”-193

iii. Bumper v. North Carolina—The Supreme Court held “that the prosecution has the burden of proving that consent was freely and voluntarily given in cases involving warrantless searches that the government claims were consensual.  Conversely, in Franks v. Delaware, the Court held that the defense has the burden of proving that a search or arrest warrant affidavit contains deliberate falsehoods or falsehoods in reckless disregard of the truth.”-194

iv. “Regardless of who holds the burden of proof, it is ordinarily satisfied by a preponderance of the evidence, although some courts require prosecutors to meet the clear and convincing standard for consent searches or claims of voluntary abandonment.”-194

v. “The fact is that many defendants cannot win their suppression motions unless they testify.”-194

vi. “In order to facilitate factfinding at the suppression motion stage, the Court has set forth a rule barring the government from using incriminating suppression hearing testimony as substantive evidence in its case in chief at trial.  However, the Court appears to permit the government to use suppression hearing testimony in order to impeach defendants who take the stand at trial.”-194

vii. United States v. Neumann—The court held that “a motion to suppress which only alleged that a search warrant did not issue on probable cause did not preserve questions concerning the manner of execution of that warrant.”-195

viii. State v. Johnson—After the court noted that the defense attorneys’ motions to suppress were overly conclusory, the court said that “a motion to suppress can be compared to a pleading.  Second, a motion to suppress can be compared to an oral objection to the admissibility of evidence made during the course of a trial….”-195 

ix. “a motion to suppress should be as reasonably specific as possible under the circumstances in order to give the state as much notice as possible of the contentions it must be prepared to meet at the suppression hearing.”-196

x. People v. Mendoza—“The court … concluded ‘that the sufficiency of defendant’s factual allegations should be evaluated by (1) the face of the pleadings, (2) assessed in conjunction with the context of the motion, and (3) defendant’s access to information.”-196

b. Ethical Constraints

i. Pursuing a Questionable Suppression Motion—Bisharat

VII. Warrant Content and Service

A. The Warrant Requirement, The Warrant Application, What a Warrant Looks Like, and Distinguishing Search from Arrest Warrants

1. “Practically speaking, the law enforcement officer seeking the warrant prepares an application for the warrant.”-208

2. Boyd v. United States-1886-S.Ct.—In that case, the Court held “that the government could not, consistent with the Fourth Amendment, obtain ‘mere evidence’ from the accused, but the ‘mere evidence’ rule was overturned in Warden v. Hayden….  Rule 41(b) of the Fed.R.Crim.P. confirms that ‘a warrant may be issued under this rule to search for and seize any (1) property that constitutes evidence of the commission of a criminal offense; or (2) contraband, fruits of crime, or things otherwise criminally possessed; or (3) property designed or intended for use or which is or has been used as the means of committing a criminal offense; or (4) person for whose arrest there is probable cause, or who is unlawfully restrained.”-208

3. There are many differences between search and arrest warrants:

a. “First, the arrest warrant application typically is entitled a ‘complaint,’ rather than an application.”-221

b. “In order to obtain an arrest warrant, the affiant must establish probable cause to believe that this particular person committed this particular crime.”-221

c. “If officers wish to enter premises in order to effectuate an arrest, they must have a search warrant in addition to the arrest warrant.”-221

d. “the basic structure of the warrant process is the same for both arrest and search warrants.  Both must establish probable cause by means of a statement made under oath.  Moreover, both require the executing law enforcement officer to bring to the judicial officer who issued the warrant either the person arrested or an inventory of the items seized.  This requirement is conveyed in the form of a ‘return….’  The return ensures that judicial control is retained over the search, seizure, and arrest process—in other words, that an official record be made and kept of all law enforcement activity conducted pursuant to a warrant.”

e. “Justice Thomas acknowledged that lower courts are ‘nearly unanimous’ in holding that the Fourth Amendment does not contain a notice requirement.”-3

B. Particularity

1. “In executing a warrant calling for the search and seizure of particular items, for example, the search must end once the items are found.”-223—Horton v. California, 496 U.S. 128, 136 (1990).

2. “Police lying, after all, is a phenomenon sufficiently common to have been given its own name: ‘testilying.’”-3

3. The procedural remedy for a police officer who lies is as follows: “if the defendant can establish an intentional (or reckless) falsity in the warrant application, and if the falsity was necessary to the finding of probable cause, then evidence discovered during execution of the warrant must be suppressed.”-4  Franks v. Delaware--1978

4. “The standard applied in each case is whether the warrant contains sufficient particularities so that the officer can be reasonably certain of executing it correctly.”-223

5. The test for evaluating the sufficiency of a warrant was explained in Maryland v. Garrison, where the Court said:

a. “[W]e must judge the constitutionality of [law enforcement officers’] conduct in light of the information available to them at the time they acted.  Those items of evidence that emerge after the warrant is issued have no bearing on whether or not a warrant was validly issued.  Just as the discovery of contraband cannot validate a warrant invalid when issued, so is it equally clear that the discovery of facts demonstrating that a valid warrant was unnecessarily broad does not retroactively invalidate the warrant.  The validity of the warrant must be assessed on the basis of the information that the officers disclosed, or had a duty to discover and to disclose, to the issuing Magistrate.”-224

6. “The particularity issue arises frequently with ‘residual clauses’ in search warrants.  These clauses typically are added to a specific list of items and call for the search and seizure of ‘all other evidence.’  Generally, these clauses are upheld so long as the ‘all other evidence’ language is limited to the specific crime detailed in the warrant.”-224

Andresen v. Maryland—1976

Issue: Whether the statement “together with other fruits, instrumentalities and evidence of crime at this [time] unknown” is unreasonably broad, and thereby precludes the validity of the original search warrant, and all evidence obtained therewith?

Holding: No.  “[W]e agree with the determination of the Court of Special Appeals of Maryland that the challenged phrase must be read as authorizing only the search for and seizure of evidence relating to ‘the crime of false pretenses with respect to Lot 13T.”

Rule: “[The Fourth Amendment] … requir[es] a ‘particular description’ of the things to be seized.’ … This requirement ‘makes general searches … impossible and prevents the seizure of one thing under a warrant describing another.  As to what is to be taken, nothing is left to the discretion of the officer executing the warrant.’”-227 (Stanford v. Texas).

C. Neutral and Detached Magistrates

1. “Rule 41(a) of the Fed.R.Crim.P. grants authority to issue warrants as follows:

a. Upon the request of a federal law enforcement officer or an attorney for the government, a search warrant authorized by this rule may be issued (1) by a federal magistrate judge, or a state court of record within the federal district, for a search of property or for a person within the district and (2) by a federal magistrate judge for a search of property or for a person either within or outside the district if the property or person is within the district when the warrant is sought but might move outside the district before the warrant is executed.”-228

2. “In Shadwick v. City of Tampa, the Court upheld a municipal ordinance that permitted court clerks to issue arrest warrants in misdemeanor traffic cases, observing that no special competence was needed to evaluate the existence of probable cause in such cases.”-228

3. “In Lo-Ji Sales, Inc. v. New York, for example, a New York ‘Town Justice’ reviewed two films purchased from an adult bookstore by a New York State Police investigator. The Town Justice agreed that the films were obscene and issued a warrant authorizing seizure of other copies of those two films.  The investigator’s search warrant affidavit contained ‘an assertion that ‘similar’ films and printed matter portraying similar activities’ could be found in the bookstore, and the warrant application requested that the Town Justice accompany the investigator to the bookstore for the execution of the warrant.”-229

4. “The warrant, which had consisted of 2 pages when he signed it before the search, by late in the day contained 16 pages.  It is clear, therefore, that the particular description of ‘things to be seized’ was entered in the document after the seizure and impoundment of the books and other articles….  The Court held the warrant invalid.  Not only was the particularity requirement violated [‘the Fourth Amendment [does not] countenance open-ended warrants, to be completed while a search is being conducted and items seized or after the seizure has been carried out’], but also the Town Justice failed to be neutral and detached.”-230
D. Executing the Warrant

1. “Many motions to suppress in criminal cases are based on the manner in which law enforcement officers execute search and arrest warrants.  There are three major issues with which lawyers should be familiar: (1) law enforcement mistakes in executing warrants; (2) the time and manner of execution; and (3) the treatment of individuals encountered during warrant executions.”-230

2. Mistakes in Executing Warrants

Maryland v. Garrison—1987

Issue: Whether the warrant authorizing the search of the “third floor apartment,” when there were actually two third floor apartments, was valid despite its ambiguity? YES

Whether the manner in which the search of the D’s apartment was conducted was reasonable?

Holding: Yes.  “[T]he validity of the search of respondent’s apartment pursuant to a warrant authorizing the search of the entire third floor depends on whether the officers’ failure to realize the overbreadth of the warrant was objectively understandable and reasonable.  Here it unquestioningly was.”-234

Rule: “[T]he scope of a lawful search is ‘defined by the object of the search and the places in which there is probable cause to believe that it may be found.”-232

“[S]ufficient probability, not certainty, is the touchstone of reasonableness under the Fourth Amendment….”-233
a. “Mistakes sometimes result from typographical errors in the warrant itself.  Courts reviewing these situations generally hold that a typographic error does not render the ensuing search illegal, so long as the premises actually searched were the intended objects of the search.”-234

3. Time and Manner of Execution

a. “Rule 41(c) of the Fed.R.Crim.P. [provides:]

i. The warrant shall be directed to a civil officer of the United States authorized to enforce or assist in enforcing any law thereof or to a person so authorized by the President of the United States.  It shall command the officer to search, within a specified period of time not to exceed 10 days, the person or place named for the property or person specified.  The warrant shall be served in the daytime, unless the issuing authority, by appropriate provision in the warrant, and for reasonable cause shown, authorizes its execution at times other than daytime.”-235

b. “the 10-day limit prevents officers from executing ‘stale’ warrants—warrants, that is, that may no longer be supported by accurate facts.  Although the Supreme Court has not addressed the issue of ‘stale’ warrants, it has recognized that ‘stale’ information cannot be used to establish probable cause.  The daytime hours restriction also may have constitutional echoes in that it represents a balance between individual privacy interests (which, presumably, are heightened during nighttime hours) and government needs.”-235

Wilson v. Arkansas—1995

Issue: Whether the “common law knock and announce principle forms a part of the Fourth Amendment reasonableness inquiry?” YES

Rule: “[I]n some circumstances an officer’s unannounced entry into a home might be unreasonable under the Fourth Amendment.”-238

“We simply hold that although a search or seizure of a dwelling might be constitutionally defective if police officers enter without prior announcement, law enforcement interests may also establish the reasonableness of an unannounced entry.”-239

There are 3 main exceptions to when the “knock and announce” rule is unnecessary: (a) “[B]ecause the common law rule was justified in part by the belief that announcement generally would avoid ‘the destruction or breaking of any house … by which great damage and inconvenience might ensue,’ courts acknowledged that the presumption in favor of announcement would yield under circumstances presenting a threat of physical violence.”-239 (b) “Similarly, courts have held that an officer may dispense with announcement in cases where a prisoner escapes from him and retreats to his dwelling.”-239 (c) “Finally, courts have indicated that unannounced entry may be justified where police officers have reason to believe that evidence would likely be destroyed if advance notice were given.”-239

c. “In Richards, the Court rejected Wisconsin’s categorical approach and insisted that the reasonableness of a no-knock search must be determined on a case by case basis.”-5

d. That Court “crafted this rule: to justify a no-knock entry, police must have reasonable suspicion that knocking and announcing their presence, under the circumstances, would be dangerous or futile, or that it would inhibit the effective investigation of the crime by, for example, allowing the destruction of evidence.”-6

e. In United States v. Ramirez, “The Supreme Court … pointed out that the reasonable suspicion standard announced in Richards ‘depends in no way on whether police must destroy property in order to enter.’  Rehnquist added, however, that: … Excessive or unnecessary destruction of property in the course of a search may violate the Fourth Amendment even though the entry itself is lawful and the fruits of the search not subject to suppression.”-7

f. “As it had in Wilson, the Court declined to elaborate on the exclusionary rule implications of no-knock entries and warrant executions that violate the Fourth Amendment, although in a footnote it indicated that the exclusionary rule might have applied in Ramirez if there had been a Fourth Amendment violation and if ‘there was sufficient causal relationship between the breaking of the window and the discovery of the gun to warrant suppression of the evidence.”-7

4. Treatment of Individuals During Warrant Executions

a. Ybarra v. Illinois was a case that “involved the search of a tavern pursuant to a warrant that also directed the officers to search the tavern owner.  While executing the warrant, the officers frisked the patrons, including Ybarra.  The frisk of Ybarra revealed drugs.  Ybarra was prosecuted for the drug possession and moved to suppress the evidence on the basis of the frisk, which he contended was illegal.  The Supreme Court agreed.  It explained, first, that the warrant to search the tavern and its owner did not give the officers authority to search anyone else on the premises.  Second, although warrantless frisks are sometimes permissible under the rule of Terry v. Ohio … the frisk here was unconstitutional because there were no facts giving rise to a reasonable suspicion that Ybarra was involved in any criminal activity and was armed or dangerous.”-241

i. “(the ‘Terry rule’) permits officers in all situations to frisk individuals for weapons if reasonable suspicion exists to believe that those individuals are armed and dangerous.”-241 

5. Question

a. “officers executing a valid search warrant are allowed to seize items not described in the warrant if there is probable cause to believe that the item(s) constitutes contraband or the fruit, instrumentality, or evidence of a crime.  The incriminating nature must be readily apparent to the officer on the basis of what she can observe without moving the item.”-244

b. “The Court [recently held] that ‘it is a violation of the Fourth Amendment for police to bring members of the media or other third parties into a home during the execution of a warrant when the presence of the third parties in the home was not in aid of the execution of the warrant.’”—Wilson v. Layne, Hanlon v. Berger—8

c. “Rehnquist’s opinion did suggest, however, that because the Fourth Amendment was violated by the presence of the media, and not by the presence of law enforcement officers, only evidence ‘discovered or developed by the media representatives’ would raise a potentially viable claim for application of the exclusionary rule.”-9

6. Material Witness Warrants

a. “By statute, law enforcement officers in many jurisdictions have the authority to seize … witnesses as ‘material witnesses.’”-244

b. The Bail Reform Act of 1984, section of that Act provides: … “a judicial officer may order the arrest of the [witness]…” who has attempted to flee before testifying.-245

c. “Courts construing this provision have held that before issuing a material witness warrant, a judicial officer must be satisfied that probable cause exists to believe (1) that testimony of the witness is material and (2) that it may become impracticable to secure his presence by subpoena or other court process.”-245

7. “Wiretap” Applications

a. “When the Supreme Court decided Olmstead v. United States in 1928, it employed a trespass analysis to determine whether electronic surveillance violated the Fourth Amendment.”-245

b. “in the absence of a physical trespass, the Olmstead Court held that the Fourth Amendment was not violated.  The Court reasoned that the Fourth Amendment applies only to searches of ‘material things—the person, the house, his papers, or his effects….”-246

c. In Berger v. New York, a recording device was installed in an attorney’s office.  “The Court struck down the warrant-authorizing statute as overbroad, implicitly holding that intangibles such as private conversations fall within the scope of the Fourth Amendment.”-246

d. “Although the Court in both Berger and Katz ruled that the challenged search was unconstitutional, neither opinion held that electronic surveillance was unconstitutional per se.  In fact, both cases contained dicta in which the Court suggested that electronic surveillance could be constitutional if properly conducted.”-247

e. The Federal Wire Tap Act, aka Title III of the Omnibus Crime Control and Safe Streets Act, “remains the dominant statute regulating the use of mechanical devices to intercept wire, oral, and electronic communications.”-248

f. “Title III covers private oral and wire communications, such as in-person conversations and telephone conversations (including those on cordless phones).  Surveillance of protected communications is permitted only under specific circumstances….  Absent these circumstances, the Act bans the ‘aural interception’ of these communications—in other words, old-fashioned eavesdropping that permits the government to overhear an ongoing conversation and, in addition, the use of ‘any electronic, mechanical, or other device’ that permits the contemporaneous overhearing of a protected communication.  Most courts have construed the term ‘interception’ as ‘requiring participation by the one charged with an ‘interception’ in the contemporaneous acquisition of the communication through the use of the device.’”-248

g. “One powerful exception permits the warrantless interception of a communication if one of the parties to that communication has given prior consent to the interception.”-249

i. “fifteen states have statutes forbidding interceptions unless all parties consent.”-9

ii. The Telephone Privacy Act of 1999 “would prohibit the taping of a telephone call unless all parties to the call consent.”-10

h. “lawful interception of oral or wire communications can occur only upon issuance of a special warrant, which is usually called ‘an intercept order,’….  [The Act] require[s] stringent showings beyond those required by the Fourth Amendment.  The Act’s requirements fall into three types: jurisdictional, documentary, and executional.”-249

i. Jurisdictional Requirements

A. “Title III imposes three jurisdictional requirements for a lawful intercept order.  First, the application must be for surveillance concerning a crime for which surveillance is allowed under the statute….  in general, it is limited to felonies ‘which are either ‘intrinsically serious or … characteristic of the operations of organized crime.’  If the wiretap application is by a state agent, the crime must be one designated in a state statute authorizing electronic surveillance.”-249

B. “The second jurisdictional requirement is that the wiretap application must be authorized by the statutorily designated official.”-249

C. “Finally, the application must be made to ‘a judge of competent jurisdiction.’”-250

ii. Documentary Requirements

A. “Title III sets out documentary requirements for both the wiretap application and the wiretap order itself.”-250

B. “Consistent with the Fourth Amendment, all applications must be made upon oath or affirmation; in addition, they must be in writing and state the applicant’s authority to make such an application.  The application must also include: (a) the identity of the officer making the application and the officer authorizing it; (b) a full and complete statement of the facts and circumstances justifying the belief that a wiretap order should be issued (this statement must include details about the offense, the nature and location of the interception, the types of communications to be intercepted, and the identity of the person(s), if known, committing the offense and whose communications are to be intercepted); (c) ‘whether or not other investigative procedures have been tried or to be too dangerous’ (d) the length of the surveillance; (e) information about previous surveillance of persons or places named in the application; and (f) if the application is for an extension of an order, a statement about the results thus far obtained.”-250

C. “Once an application is submitted to a judge of competent jurisdiction, the judge must determine if: (a) there is probable cause to believe that the stated crime has been, is being, or is about to be committed; (b) there is probable cause to believe that communications concerning the offense will be intercepted; (c) normal investigative techniques have been tried and failed or are reasonably likely to fail or are too dangerous; and (d) there is probable cause to believe that the point of interception will be used in the commission of the offense, or is leased to or commonly used by a person committing the offense.”-250

D. “Finally, each wiretap order must specify: (a) the person, if known, whose communications are to be intercepted; (b) the location of interception; (c) a description of the communication to be intercepted and the offense to which it relates; (d) the agency authorized to intercept the communications and the person authorizing the application; (e) the length of time for which surveillance is authorized; and (f) that the surveillance must be executed as soon as practicable and in a way which minimizes the interception of nonpertinent communications.”

iii. Executional Requirements

A. “First, wiretaps may be conducted only by the agency authorized in the order to intercept the communications.  Moreover, the surveillance must be done in such a way ‘as to minimize the interception of communications not otherwise subject to interception under this chapter.’  If possible, the intercepted communication must be recorded in a way which will prevent alterations.  Finally, upon attainment of the authorized objective or expiration of the order, the surveillance must cease and any recordings made must be turned over to the judge issuing the order and sealed according to judicial directions.  Duplicates of the recordings may be made, and the information contained therein can be used by law enforcement officers for investigative purposes.”-251

B. “Within a reasonable time, but not later than 90 days after expiration of the wiretap order or denial of the wiretap application, the issuing judge must serve the persons named in the application or order a notice that includes an inventory of intercepted matter.  Other overheard parties may also be given such an ‘inventory notice’ at the judge’s discretion.  In addition, both the issuing judge and the official authorizing the intercept application must provide the Administrative Office of the United States Court a summary of each surveillance case, and a ‘full and complete report’ of the surveillance cases occurring over the past year must be submitted to Congress each April.”-251

C. The Court has ruled that “Title III only requires naming a person in the application or interception order ‘when the law enforcement authorities have probable cause to believe that that individual is ‘committing the offense’ for which the wiretap is sought.’”-252

D. “The statute provides for the criminal prosecution of violators in certain circumstances and for civil damages, but neither of these is available if the violator establishes ‘good faith reliance’ on a court order or other reasonably official authorization.  The most sought after remedy in many instances is exclusion from a criminal case of evidence gained by an illegal wiretap.”-252

E. “Only the following are grounds for suppression: (a) the communication was unlawfully intercepted; (b) the order of authorization or approval under which it was intercepted is insufficient on its face; or (c) the interception was not made in conformity with the order of authorization or approval.”-252

F. United States v. Donovan—1977—“the Court found that the Government had failed to comply with the requirements of Title III in two respects.  First, the wiretap application did not name every individual that the government had probable cause to believe was engaged in the criminal activity under investigation and whose conversations the government expected to intercept.  Second, after the interception, the Government failed to provide the issuing judge a complete list of every identifiable person whose communications were intercepted.”-253

G. “the Court held that an interception is ‘unlawful’ only if it undermines the purpose of Title III.”-253

H. “The Supreme Court has also narrowed the scope of the suppression remedy by placing restrictions on who has standing to move for suppression.  In Alderman v. United States, the Court held that a defendant has standing to move for suppression under Title III only where the surveillance was ‘violative of his own Fourth Amendment right to be free of unreasonable searches and seizures.’”-253

iv. Computer Searches

A. “The Electronics Communications Privacy Act [ECPA], which amended the Federal Wiretap Act, covers the interception (aural and other) of electronic communications.”-253

B. “the ECPA does not apply to stored electronic communications.  For example, email communications that have been stored on a computer hard drive can be seized pursuant to a traditional search warrant rather than an intercept order.  On the other hand, email that is being transmitted cannot be intercepted between the email’s originator and its recipient without an intercept order.”-254

v. Telephone Warrants

A. “warrantless searches frequently are upheld where it can be established that the circumstances provided insufficient time in which to obtain a warrant.  Today, before upholding a search on the basis of such ‘exigent circumstances,’ courts increasingly expect officers to demonstrate that they did not have sufficient time even to obtain a telephone warrant.”-258

B. Rule 41(c) of the Fed.R.Crim.P. “authorizes a telephonic warrant only if--…--the circumstances make it reasonable to dispense with a written warrant application.”-260

VIII. Warrantless Arrests

A. When is a Warrant Required for an Arrest?

1. “Probable cause is always required for full blown arrests, which are highly intrusive seizures of the person, as opposed to brief stops on the street.”

2. “If the arrest is in a public place, the police can arrest without a warrant, so long as they have probable cause.  On the other hand, if the police arrest a defendant in his home, an arrest warrant is required.  If the arrest takes place in the home or premises of a third party, the police must also have a search warrant to protect the privacy expectations of the third party.”-265

a. United States v. Watson-1976—“Watson involved a warrantless felony arrest in a public place.  In finding the arrest reasonable, the Court noted that the Fourth Amendment reflected the ancient common law rule that a peace officer was permitted to arrest without a warrant for a misdemeanor or felony committed in his presence as well as for a felony not committed in his presence if there was reasonable ground for arrest.”-265

b. In Florida v. White, “Justice Thomas wrote an opinion for a 7-justice majority holding that a warrantless seizure is permitted where contraband is seized in a public place.”-10

3. “The general rule is that the defendant’s ‘home’ includes any residence where the defendant is an overnight guest.”-265

4. “The warrant requirement is excused in exigent circumstances, but the Court has not defined exigency in any great detail.”-265

B. The Use of Force

1. “Because an arrest is a ‘seizure,’ the force used must be ‘reasonable,’ which depends on: [a] careful balancing of the nature and quality of the intrusion on the individual’s Fourth Amendment interests against the countervailing governmental interests at stake….  [h]owever, its proper application requires careful attention to the facts and circumstances of each particular case, including the severity of the crime at issue, whether the suspect poses an immediate threat to the safety of the officers or others, and whether he is actively resisting arrest or attempting to evade arrest by flight.”-267

2. “Furthermore, the ‘reasonableness’ of a particular use of force must be ‘judged from the perspective of a reasonable officer on the scene, rather than with the 20/20 vision of hindsight.”-267

3. Tennessee v. Garner—Garner tried to climb over a fence after being observed in or near a person’s home.  Garner was shot and killed even though the police were reasonably sure that he was unarmed.  The Court held that “[w]here the suspect poses no immediate threat to the officer and no threat to others, the harm resulting from failing to apprehend him does not justify the use of deadly force to do so.”-267

4. The Court went on: “Where the officer has probable cause to believe that the suspect poses a threat of serious physical harm, either to the officer or to others, it is not constitutionally unreasonable to prevent escape by using deadly force.  Thus, IF the suspect THREATENS the officer with a weapon OR there is probable cause to believe that he has COMMITTED A CRIME INVOLVING THE INFLICTION OR THREATENED INFLICTION OF SERIOUS PHYSICAL HARM, deadly force may be used if necessary to prevent escape, AND IF, where feasible, some WARNING has been given.”-268

5. In the end, the Court held that “burglary is not an inherently violent crime and rarely involves physical violence.  Given that there were no other indicators of Garner’s dangerousness, the officer engaged in an unreasonable seizure in using deadly force to frustrate Garner’s escape.”

6. The trend in the states is away from the common law rule, but many police departments are developing their own rules that even more restrictive than the common law rule.-268

7. Notes and questions

a. “a fleeing suspect has not been seized unless he stops, either because he is physically forced to do so or because he submits to an officer’s show of authority.”-269

b. “In County of Sacramento v. Lewis, the Court observed that the Fourth Amendment did not apply to an action for damages under 42 U.S.C. § 1983, where the damages were caused by a high speed police chase and ensuing vehicular crash.  The Court explained as follows: The  Fourth Amendment covers only ‘searches and seizures,’ neither of which took place here.  No one suggests that there was a search, and our cases foreclose finding a seizure….  [i]n Brower v. County of Inyo, … we explained ‘that a Fourth Amendment seizure … occur[s] … only when there is a governmental termination of freedom of movement through means intentionally applied.’”-11

c. “plaintiff [also] claim[ed] that the police chase violated a different right—the Fourteenth Amendment substantive due process right against arbitrary action.  Government action that ‘shocks the conscience’ violates that right,’ but ... officers would have to be acting with a ‘purpose to cause harm’ before resulting injuries would be redressible under the Fourteenth Amendment.”-11

8. Comment on statutory and administrative regulations

a. “Constitutional regulation of police use of force is supplemented in two ways.  First, state criminal law often prohibits use of excessive force….  Second, … well-run police departments generally have adopted clearer and more easily enforceable administrative guidelines.”-269

b. “the police tradition of preventive patrol—the single most expensive U.S. police activity—is based on the premise that the presence of uniformed cops and marked police cars will send would be criminals elsewhere, will keep jaywalkers on the sidewalk, and will cause motorists to check their speedometers.”-271

c. “When officers’ mere presence fails to produce desired conduct, police resort to (persuasive) verbalization, the second step on the ladder.”

d. “One step up the scale from persuasion is another type of verbalization that the police call command voice.”-271

e. “The first force option beyond verbalization is what police call firm grips.”-271

f. “The next level of forcible officer-to-citizen contact is pain compliance.”-272

g. “Next, officers put into action impact techniques, which, whether involving actual physical contact (kicks or batons, for example) or the use of chemical sprays or stunning electronic weapons, are designed to overcome resistance that is forcible, but less than imminently life threatening.”-272

h. “while cops should never force confrontations that might be avoided … they are under no obligation to counter force directed against them with a lesser degree of force.”-272

i. “Cops are trained not to try to use nightsticks, … [but] are taught to try to keep a safe distance between themselves and knife-wielders and to shoot when there is no other way to keep the distance from shrinking to unsafe ranges.”-272

j. “The most extreme use of force is deadly force, which, in policing, most often involves the discharge of firearms.”-273 

k. “Police in some departments are also trained in two neck holds that have proved capable of taking life.  The first is the carotid control hold, the purpose of which is to induce unconsciousness by cutting of the flow of blood to the brain through the carotid artery, which runs up the side of the neck….  The second neck hold is the bar arm control hold, an extremely dangerous grip in which the forearm is forcibly squeezed in a viselike manner against the front of the neck in order to cut off air flow.”-273

l. “Police use of deadly force is governed by the criminal laws of individual states [as well as 42 U.S.C. § 1983 for federal violations].”

m. “The issue of when cops should draw guns is less clearly understood than the question of when they should fire them.”-274

n. “Virtually alone among large American police departments, the LAPD instructed officers that carotid control holds were pain compliance techniques rather than a form of deadly force.”-275

C. The Requirement of Prompt Arraignment

1. “In Gerstein v. Pugh, the Court held that the officer’s probable cause judgment justifies only ‘a brief period of detention to take the administrative steps incident to arrest.’  Once there is no longer a danger that the defendant will escape or commit further crimes, the Fourth Amendment requires a judicial determination of probable cause ‘promptly after arrest.’”-277

County of Riverside v.McLaughlin—1991

Issue: What is the constitutionally mandated interpretation of “prompt” under Gerstein, with respect to the time allowed between an arrest without a warrant and a judicial determination of probable cause? 48 hours, including weekends and holidays.

Rule: “Taking into account the competing interests articulated in Gerstein, we believe that a jurisdiction that provides judicial determinations of probable cause within 48 hours of arrest will, as a general matter, comply with the promptness requirement of Gerstein.”

“Where an arrested individual does not receive a probable cause determination within 48 hours, … the burden shifts to the government to demonstrate the existence of a bona fide emergency or other extraordinary circumstance.”-281
2. Notes and questions

a. “Courts have not been consistent about whether evidence obtained in violation of Gerstein should be suppressed.  The question comes up most frequently in the context of confessions taken in violation of the 48-hour period discussed in County of Riverside v. McLaughlin.”-288

b. The court, in State v. Huddleston, (Tenn. 1996), held that “[t]he cost of applying the exclusionary sanction to a violation of McLaughlin is that evidence obtained as a result of illegal detention will be suppressed.”

c. “Huddleston was detained in jail over the weekend and was not taken before a magistrate until Tuesday, January 15, more than 72 hours after his arrest.  Meanwhile, police obtained from Huddleston a waiver of his Miranda rights and a confession.  The court held that while the confession was voluntary and thus not violative of the Fifth Amendment, it violated the Fourth Amendment principles embodied in Gerstein and the balance of interests struck in McLaughlin.  As a result, Huddleston’s confession was held inadmissible.”-289

IX. Warrantless Searches and Seizures

A. Introduction

1. “Professor Akhil Reed Amar has argued that the Framers disfavored warrants, and that warrants are not a prerequisite to a reasonable search or seizure.”-12

2. “[Professor] Maclin argues that the Framers did not view trespass suits as a bulwark against official oppression because there were substantial procedural bars to such suits (for example, unsuccessful plaintiffs would be assessed damages) that shielded officers to a great extent.  Second, by the time that the Fourth Amendment was drafted, the practice of issuing general warrants had already declined, and specific warrants were the customary method of intrusion.  Third, in the decades leading up to the ratification of the Fourth Amendment, ‘[e]xample after example illustrates discontent over promiscuous searches without warrants.’”-13

B. Searches Incident to Arrest and Searches of Arrestees 

1. Searches Incident to Arrest

a. “One of the oldest and most frequently used exceptions to the warrant requirement involves searches ‘incident’ to—during or immediately after-an arrest.”-291

b. “In Chimel v. California, the Court limited the scope of the search incident to arrest doctrine, constraining it to searches of (1) the arrestee’s person and (2) areas within the arrestee’s immediate reach.  Identifying the two central reasons for restricting such searches, the Court stated: … the officer’s safety might well be endangered, and the arrest itself frustrated.  In addition, it is entirely reasonable for the arresting officer to search for and seize any evidence on the arrestee’s person in order to prevent its concealment or destruction.  And the area into which an arrestee might reach in order to grab a weapon or evidentiary items must, of course, by governed by a like rule.”-291 

c. “The search incident to arrest doctrine applies to all custodial arrests, that is, a seizure of the person with the intention of thereafter having him transported to the police station or other place to be dealt with according to law.”-292

d. “Simply put, the authority to search flows from the arrest itself…..  The arrest, however, must be a lawful one.”-292

e. United States v. Robinson—Robinson was stopped and arrested for driving on a revoked license.  The officer searched and found heroin in Robinson’s cigarette packet in his pocket.  Robinson claimed the search was unconstitutional.  The Court disagreed, declaring: “A custodial arrest of a suspect based on probable cause is a reasonable intrusion under the Fourth Amendment; that intrusion being lawful, a search incident to the arrest requires no additional justification.”-292

f. “In Knowles v. Iowa the Court unanimously reaffirmed that the search incident to arrest doctrine applies only when a police officer actually effectuates a custodial arrest.”  In that case, Knowles was stopped for speeding, but he was cited, not arrested.  The officer searched his car and found a bag of weed.  “The Court held that the search of Knowles’ car was unconstitutional even though state law permitted the officer to arrest Knowles for speeding.  Chief Justice Rehnquist’s opinion pointed out that the two underlying rationales for the search incident to arrest doctrine—officer safety and preservation of evidence—are not present to the same extent when an officer declines to arrest.”-13

g. The area “into which the arrestee might reach” is “[t]ypically referred to as the ‘wingspan’ of the arrestee, the area has been defined functionally as ‘the area from within which [the arrestee] might gain possession of a weapon or destructible evidence.”-293

h. “Where it applies, the doctrine trumps any reasonable expectation of privacy that the arrestee might have in closed containers.”-293

i. “many searches take place after the arrestee is secured in handcuffs.”

j. “On the other hand, the arrest and search must be ‘contemporaneous’—they cannot be too remote in time from each other.  In United States v. Chadwick, the Supreme Court … explained that ‘[o]nce law enforcement officers have reduced luggage or other personal property not immediately associated with the person of the arrestee to their exclusive control, and there is no longer any danger that the arrestee might gain access to the property to seize a weapon or destroy evidence, a search of that property is no longer an incident of the arrest.”-293

k. “In United States v. Edwards, the Supreme Court upheld the seizure of an arrestee’s clothing under the search incident to arrest doctrine, even though it occurred in the jail some ten hours after the arrest.”-294

l. “In order to justify seizing an item found during a search incident to arrest, the officer must have probable cause to believe that the item is contraband, or a fruit, instrumentality, or evidence of a crime.”-294

2. Application to Automobiles

a. “courts have found no workable definition of ‘the area within the immediate control of the arrestee’ when that area arguably includes the interior of an automobile and the arrestee is its recent occupant.”-295

b. New York v. Belton—The Court developed a per se rule: “when a police officer lawfully makes a custodial arrest of an automobile occupant, the officer may search the entire passenger compartment of the vehicle incident to the arrest.  Further, the arresting officer may examine the contents of any containers within the passenger compartment since those containers and their contents would have been within that area of per se control.  The Supreme Court emphasized that its holding ‘encompasses only the interior of the passenger compartment of an automobile and does not encompass the trunk.’”-295

c. “The dissent concluded that the Court had ‘adopted a fiction—that the interior of a car is always within the immediate control of an arrestee who has recently been in the car.”-295

d. Most courts hold that “the automobile ordinarily may not be removed to the station house for the search, nor may the search be delayed for a significant period of time.”-296

e. “The Belton rule created, in effect, an irrebuttable presumption that a vehicle’s ‘passenger compartment,’ and the containers within, are within the wingspan of the arrestee.”-296

f. “officers are generally not permitted to dismantle the passenger compartment by ripping out door panels and other fixtures, although they may open glove compartments and examine objects—such as removable stereos—‘capable of holding another object.’”-296

3. Protective Sweeps

a. “the Court has created a rule permitting in every in-home arrest a protective check of areas adjacent to the arrest from which an attack might immediately be launched against the arresting officer and broader protective sweeps of specific areas in which the officer has a reasonable suspicion that confederates who pose a danger to the officer or others may be lurking.”-297

b. “The protective sweep rule was created in Maryland v. Buie….”  That case involved an in home arrest of a robbery suspect.  Police entered and arrested the D, and then searched for his accomplice in the basement, but did find (and seize) a red running suit identified by a witness.  The Court held that “a protective sweep, aimed at protecting the arresting officers, if justified by the circumstances, is nevertheless not a full search of the premises, but may extend only to a cursory inspection of those spaces where a person may be found.  The sweep lasts no longer than is necessary to dispel the reasonable suspicion of danger and in any event no longer than it takes to complete the arrest and depart the premises.”-297

C. Exigent Circumstances

1. “The Court has recognized that in situations other than arrests, the presence of exigent circumstances may demand immediate action from the police and permit no time to obtain a warrant.”-299

2. “The Court has crafted a doctrine that permits warrantless searches and seizures if: (1) probable cause for the search or seizure exists and (2) there are sufficient exigent circumstances to justify the warrantless activity….  Some analysts further subdivide the doctrine to include a subcategory known as ‘hot pursuit of a fleeing felon.’”-300

3. “As a general rule, the doctrine applies ‘to those situations in which law enforcement agents will be unable or unlikely to effectuate an arrest, search or seizure, for which probable cause exists, unless they act swiftly.’”-300

4. “this doctrine requires case-by-case analysis, unlike the search incident to arrest doctrine.”-300

5. “the doctrine requires balancing because the issue of sufficient exigencies depends in part on the severity of the warrantless intrusion on protected interests and the severity of the criminal activity.”-300

6. Welsh v. Wisconsin—The Court “invalidated a warrantless entry into Welsh’s home to search for evidence of drunk driving….  [p]olice went to Welsh’s home, forcibly entered without a warrant, and arrested him.  The State argued that the warrantless entry and arrest were necessary in order to obtain a sample of his blood….  The Court rejected that argument, suggesting that the warrantless home entry—a major invasion of privacy—could not be justified by the government’s interest in solving a relatively minor crime.”-301

7. “the government cannot justify a warrantless entry and search on the risk that narcotics will be destroyed unless they demonstrate that the narcotics were in the process of destruction or about to be removed.”-301

8. Vale v. Louisiana—Police entered the D’s home and searched for drugs, after he was observed selling in front of his home.  “The Court … [said] that ‘[w]e decline to hold that an arrest on the street can permit its own ‘exigent circumstance’ so as to justify a warrantless search of the arrestee’s home.’”-301
9. Cupp v. Murphy—The Court validated the seizure of blood, tissue, and fiber samples from underneath the D’s fingernails after he attempted to rub it off when in the presence of the police for voluntary questioning.  The Court decided that the severity of the crime outweighed the minimal intrusion.-302

10. “in Schmerber v. California, the Court upheld warrantless blood sampling activity.  Schmerber was in a hospital at the time, and police did not need to effectuate a warrantless entry into a home in order to obtain the blood sample.”-302

11. “Issues of balancing are always resolved in favor of the government in cases involving the ‘hot pursuit’ of a fleeing felon.  The rule is an old common law principle that permits officers to enter premises without a warrant if (1) they are in pursuit of a fleeing felon and (2) that pursuit began in a public place, in which officers could have made a warrantless arrest.”-302

12. United States v. Santana—Police had probable cause, but not a warrant, to arrest Santana for selling drugs in front of her home.  She was standing in a doorway, but retreated when police approached.  Santana moved to suppress the evidence.  The Court responded: “In United States v. Watson, … we held that the warrantless arrest of an individual in a public place upon probable cause did not violate the Fourth Amendment.  Thus the first question we must decide is whether, when the police first sought to arrest Santana, she was in a public place.”  The Court found that the doorway was in fact a public place.  “The only remaining question is whether her act of retreating into her house could thwart an otherwise proper arrest.  We hold that it could not….  This case, involving a true ‘hot pursuit,’ is clearly governed by Warden….  The fact that the pursuit here ended almost as soon as it began did not render it any the less a ‘hot pursuit’ sufficient to justify the warrantless entry into Santana’s house….  We thus conclude that a suspect may not defeat an arrest which has been set in motion in a public place, and is therefore proper under Watson, by the expedient of escaping to a private place.”-303
13. “in United States v. MacDonald, the Second Circuit … provided a detailed list of factors that convinced it to uphold a warrantless search: (1) the grave nature of the ongoing crimes; (2) the presence of loaded weapons; (3) a likelihood that the suspects were themselves using narcotics; (4) a clear and immediate threat of danger to law enforcement agents and to the public at large; (5) not only more than the minimum probable cause to believe, but actual knowledge, that the suspect committed the crime; (6) at least strong reason to believe the suspects were on the premises; (7) a likelihood … that a suspect might escape if not quickly apprehended; (8) an urgent need to prevent the loss of evidence; (9) the additional time required to obtain a warrant [given the time of day]; and (10) an attempt by the agents to enter peacefully.”-304

14. “During the nighttime hours, … and in isolated areas, the officers’ judgment will carry more weight due to the longer period of time necessary to obtain a warrant.”-304

15. “warrantless searches and seizures are frequently approved in drug cases based on claims of exigent circumstances.”-304

a. United States v. Rubin—A narcotics agent received a tip that a shipment of hashish would arrive at the suspect’s house.  Upon arrest, the suspect yelled to a gas station attendant “Call my brother.”  The agents felt that this statement indicated an intent to destroy evidence.  They then entered the house without a warrant, found men preparing to sell the hashish, and arrested them.  The court (3d Cir.) held that “When Government agents ... have probable cause to believe contraband is present and, in addition, based on the surrounding circumstances or the information at hand, they reasonably conclude that the evidence will be destroyed or removed before they can secure a search warrant, a warrantless search is justified.”-305

b. “Reviewing the circumstances of the case in light of this general rule, the court concluded that the agents had acted reasonably when they entered the house without a warrant.”-305

c. United States v. Crespo—The court (2d Cir.) in that case considered a failed narcotics sting that created a dangerous situation for an informant and officers.  The Court held that “Although we would be hesitant to hold that exigent circumstances sufficient to justify a warrantless arrest in the home exist whenever law enforcement officials make a narcotics suspect aware of their presence and intent to enter that home, our conclusion here is supported by more compelling evidence of the urgent need to make such an arrest.”-305

D. Plain View, Touch and Smell

1. “Police officers are permitted to seize contraband, fruits, evidence, and instrumentalities of crime that they find in ‘plain view.’-308

2. “Application of the plain view doctrine depends on the presence of three elements.  First, ‘it is … essential … that the officer did not violate the Fourth Amendment in arriving at the place from which the evidence could be plainly viewed….’  Second, its incriminating character ‘must … be ‘immediately apparent.’’  Third, the officer ‘must also have a lawful right of access to the object itself.’”-308

3. “The first requirement limits the plain view doctrine to situations in which the officer observes the item from a lawful vantage point.”-308

4. “The second limitation requires the officer to have probable cause to believe that the item is contraband, or a fruit, evidence, or instrumentality of crime.”-308

5. Minnesota v. Dickerson—“the Court explicitly extended the doctrine to situations involving ‘plain feel.’  In Dickerson, an officer lawfully subjected the defendant to a Terry pat down for weapons.  The officer felt no weapons, but he did feel, in the pocket of Dickerson’s thin jacket, a bag containing lumps of crack cocaine.”-309

6. “The Supreme Court held that ‘plain feel’ seizures are consistent with the rationales underlying the plain view doctrine: … If a police officer lawfully pats down a suspect’s outer clothing and feels an object whose contour or mass makes its identity immediately apparent, there has been no invasion of the suspect’s privacy beyond that already authorized by the officer’s search for weapons; if the object is contraband, its warrantless seizure would be justified by the same practical considerations that inhere in the plain view context.”-309

7. “The Court went on to find, however, that the ‘plain feel’ doctrine did not apply to the seizure in the case because the incriminating nature of the substance in Dickerson’s pocket was not immediately apparent.”-309

8. “The third factor—that the officer is lawfully in a position to seize the item—reflects the rule that a warrantless entry into a private place cannot be justified without exigent circumstances, even when it is accompanied by probable cause.”-310

E. Vehicle and Container Searches

1. Vehicles Searches: General Rules

a. “The Court has decided … that one’s expectation of privacy differs in degree between a structure (be it home or office) and a vehicle.”-312

b. The “’automobile exception’ … permits warrantless searches of motorized vehicles whenever law enforcement officials have probable cause to believe that fruits, evidence, or instrumentalities of criminal activity will be found therein.  The exception extends to containers within vehicles as well.”-312

c. Carroll v. United States—“Agents developed probable cause to believe that Carroll was transporting alcohol in his car.  They stopped and searched the car without a warrant, and they then arrested Carroll and another individual after they found alcohol concealed within the backseat upholstery….  [t]he Court emphasized that warrantless vehicle searches did not violate the reasonableness requirement of the Fourth Amendment: ‘if the search and seizure without a warrant are made upon probable cause, that is, upon the belief, reasonably arising out of circumstances known to the seizing officer, that an automobile or other vehicle contains that which by law is subject to search and seizure and destruction, the search and seizure are valid.’”-312

2. Mobility and Privacy Rationales

a. “The Court has articulated two rationales—mobility and privacy—as support for the automobile exception to the warrant requirement.”-312 

b. “According to the Court, the Fourth Amendment does not require warrants for vehicles because they may disappear before a warrant can be obtained.”-313

c. “movable vehicles are subject to the exception even where they have been taken into police control and no longer pose a threat of mobility.”-313

d. Chambers v. Maroney—“police officers stopped a vehicle which they had probable cause to believe contained fruits, evidence, and instrumentalities of an armed robbery, took it to the police station, and searched it thoroughly without a warrant.  The Court held the search to be valid under the automobile exception, and interestingly enough, maintained that one reason for allowing the warrantless search at the station house was that cars are inherently mobile.”-313

e. “In addition to the inherently less private nature of vehicles, the Court has observed that vehicles are heavily regulated: they are subject to state licensing requirements that further limit their owners’ and occupants’ privacy interests.”-314

3. Container Searches: A Checkered History

a. United States v. Chadwick—“the Court invalidated the search of a footlocker that had been placed in an automobile….  [n]arcotics agents observed suspected drug smugglers as they loaded a footlocker into a car.  The agents had probable cause to believe that the footlocker contained marijuana, but no reason to believe that it concealed explosives or other imminently dangerous cargo….  The Court held that the search was unreasonable under both the search incident to arrest doctrine and the automobile exception.  Speaking to the latter exception, the Court observed that ‘by placing personal effects inside a double locker footlocker, respondents manifested an expectation that the contents would remain free from public examination.”-315

b. Arkansas v Sanders—“officers had followed a suspected drug smuggler through the Little Rock airport and observed him enter a taxicab with an unlocked green suitcase which they had probable cause to believe contained narcotics.  The officers stopped the taxicab and searched the luggage without a warrant….  [a] plurality of the Court analyzed both the mobility and the privacy rationales that support the automobile exception.  Beginning with mobility, the Court stated that the situation lacked ‘any exigent circumstances justifying the officers’ failure to secure a warrant for the search of the luggage.”-315 

i. The Court went on: “the reasons for not requiring a warrant for the search of an automobile do not apply to searches of personal luggage taken by police from automobiles.”-315

c. United States v Ross—Police got a tip from an informant that the D had drugs in his trunk; police searched and found drugs in the trunk.  “The Court held that this search was reasonable because ‘the scope of a warrantless search of an automobile … is not defined by the nature of the container in which the contraband is secreted.  Rather, it is defined by the object of the search and the places in which there is probable cause to believe that it may be found.’  The Court concluded that ‘if probable cause justifies the search of a lawfully stopped vehicle, it justifies the search of every party of the vehicle and its contents that may reveal the object of the search.”-316

d. “Ross articulated this rule: where police have probable cause to search an entire automobile, as in Ross, they may open any containers therein in which contraband, or fruits, instrumentalities, or evidence of a crime may be found.  However, where the police have probable cause to search only a container within a vehicle, as in Sanders, they may seize but may not then search the container; the container’s opening must await a search warrant.”
e. “In California v. Acevedo, the Court left no doubt that containers may now be searched under the automobile exception whether probable cause relates to the entire car or only to the container.”-316

f. “The Court held in Wyoming v. Houghton that police may search containers within the scope of the probable cause they have developed, regardless of who owns those containers….  The passenger, Sandra Houghton, was prosecuted.  She filed a motion to suppress contending that the search of her purse had violated the Fourth Amendment because the officer knew the purse was hers and had no reason to suspect its contents or to connect her with any illegal activity….  Justice Scalia relied on Ross to state that ‘when there is probable cause to search for contraband in a car, it is reasonable for police officers—like customs officials in the Founding era—to examine packages and containers without a showing of individualized probable cause for each one.  A passenger’s personal belongings, just like the driver’s belongings or containers attached to the car like a glove compartment, are ‘in’ the car, and the officer has probable cause to search for contraband in the car.’”-14

F. Stop and Frisk

Terry v. Ohio—1968

Issue: Whether it is “always unreasonable for a policeman to seize a person and subject him to a limited search for weapons unless there is probable cause for an arrest”? NO



Whether “the officer’s action was justified at its inception”? YES

Whether “it was reasonably related in scope to the circumstances which justified the interference in the first place”? YES

Rule: “It must be recognized that whenever a police officer accosts an individual and restrains his freedom to walk away, he has ‘seized’ that person.  And it is nothing less than a sheer torture of the English language to suggest that a careful exploration of the outer surfaces of a person’s clothing all over his or her body in an attempt to find weapons is not a ‘search.”-324

“The scope of the search must be ‘strictly tied to and justified by’ the circumstances which rendered its initiation permissible.”-325

“the issue is whether a reasonably prudent man in the circumstances would be warranted in the belief that his safety or that of others was in danger.  And in determining whether the officer acted reasonably in such circumstances, due weight must be given, not to his inchoate and unparticularized suspicion or ‘hunch,’ but to the specific reasonable inferences which he is entitled to draw from the facts in light of his experience.”-329

“[W]here a police officer observes unusual conduct which leads him reasonably to conclude in light of his experience that criminal activity may be afoot and that the persons with whom he is dealing may be armed and presently dangerous, where in the course of investigating this behavior he identifies himself as a policeman and makes reasonable inquiries, and where nothing in the initial stages of the encounter serves to dispel his reasonable fear or his own or others’ safety, he is entitled for the protection of himself and others in the area to conduct a carefully limited search of the outer clothing of such persons in an attempt to discover weapons which might be used to assault him.  Such a search is a reasonable search under the Fourth Amendment, and any weapons seized may properly be introduced in evidence against the person from whom they were taken.”-331

1. Notes and Questions

a. “a ‘seizure’ under the Terry doctrine must be no more than a ‘stop’—a brief, on the scene detention that is strictly limited in time.  An officer is justified in making such a stop only if the officer reasonably suspects that the person is engaging in (or, as in Terry, is about to engage in) criminal activity.  During the brief period of the stop, the officer may ask questions in order to confirm or dispel suspicions, but if the officer’s suspicions are not confirmed within a very brief period of time, the detention must end.”-334

b. “According to the Court’s decision in Michigan v. Long, when an officer makes a Terry stop of an automobile, the officer may frisk the passenger compartment for weapons if there is reasonable suspicion to believe that the occupant is dangerous and may gain immediate control of weapons.”-14

2. Cautionary Reminder

a. “Remember that there are two types of reasonable suspicion: reasonable suspicion that criminal activity is afoot, justifying only a stop, and reasonable suspicion that a suspect is armed and dangerous, justifying a frisk for weapons.  Reasonable suspicion to stop does not necessarily establish reasonable suspicion to frisk.”

G. Voluntary Encounters, Stops and Arrests

1. “Terry creates, in effect, a three level description of the interactions between individuals and law enforcement officials.  The lowest level is a voluntary ‘encounter,’ in which (theoretically, at least) the individual is free to leave without answering any questions and in which no Fourth Amendment search or seizure occurs.  The second level involves the Terry ‘stop and frisk,’ in which the individual, for a brief period, is not free to terminate the encounter.  Because a ‘stop’ temporarily restricts the individual’s freedom to leave, a seizure is said to have occurred, and if the individual is ‘frisked,’ the frisk is classified as a minimally-intrusive search.  Finally, the third level evolves into an ‘arrest’ where the invasion of an individual’s freedom is so intrusive—where that freedom is restricted for more than a brief period of time—that we require probable cause as a justification, or evolves into a full search where the invasion of privacy is so great that we demand probable cause.”-334

2. Voluntary encounters versus seizures

a. “United States v. Mendenhall—“the Court stated that ‘a person has been ‘seized’ within the meaning of the Fourth Amendment only if, in view of all of the circumstances surrounding the incident, a reasonable person would have believed that he was not free to leave.’  It is important to note that the relevant perspective is that of the individual, not that of the officer.”-335

b. “the Court has never acknowledged that the particular characteristics of the defendant—such as race, ethnicity, gender, or age—are pertinent to this test.  Moreover, in one case, the Court stated that the ‘reasonable person’ is an innocent person.”-335

c. “What sorts of circumstances give rise to a reasonable belief that one is not free to leave?”-335

i. Some factors coming out of Mendenhall include “the threatening presence of several officers, the display of a weapon by an officer, some physical touching of the person of the citizen, or the use of language or tone of voice indicating that compliance with the officer’s request might be compelled.”-335

ii. The Mendenhall Court went on “nothing in the record suggests that the respondent had any objective reason to believe that she was not free to end the conversation in the concourse and proceed on her way, and for that reason we conclude that the agents’ initial approach to her was not a seizure.”-336

d. “In Florida v. Bostick, … the Court reviewed a Florida County’s practice of ‘routinely boarding buses at scheduled stops and asking passengers for permission to search their luggage.”-336

i. “Bostick consented to a search of his luggage and the search revealed cocaine.  He moved to suppress the cocaine after he was indicted for drug offenses, arguing that his consent was involuntary because he had been ‘seized.’  However, the Court stated that the appropriate test for seizure was not whether a reasonable person in his situation would have felt free to leave, but whether such a person would ‘feel free to decline the officers’ requests or otherwise terminate the encounter.’”

e. California v. Hodari—Hodari was chased by the police and threw a package on the ground; the package contained cocaine, for which Hodari was later prosecuted; Hodari argued that the cocaine was discovered in the course of an unlawful search; the Court held that “the word ‘seizure’ for Fourth Amendment purposes means ‘a laying on of hands or application of physical force to restrain movement … [as well as] submission to the assertion of authority.’”-337

3. Comment on State Constitutions

a. “Both Massachusetts and New York consider a pursuit ‘the equivalent of a seizure’ and require the suppression of evidence obtained during a pursuit unless the police had reasonable suspicion for the seizure.”

4. Stops versus Arrests

a. Length of detention

i. “The Court has not created a bright line time limit on Terry stops, but it has provided some guidance.  In United States v. Sharpe, it upheld a 20 minute detention as a Terry stop, emphasizing that during the detention officers were pursuing their investigation diligently and effectively.  On the other hand, in United States v. Place, the detention of a suitcase (yes, items may by subjected to a Terry stop) for 90 minutes was deemed too long.  Its detention had ‘ripened’ into a full blown seizure and was no longer amenable to a Terry justification.”

b. Place of detention

i. “The place of the detention is less fuzzy than the issue of the detention’s duration.  In Pennsylvania v. Mimms, the Court created a bright line rule permitting officers to order drivers out of their vehicles after Terry traffic stops, as a matter of officer safety.  But detentions that move beyond the immediate vicinity of the stop are likely to be considered arrests.  The Court overturned a 15-minute stop in Florida v. Royer in part because Royer was taken from an airport concourse to an officer about 40 feet away.  Suspects forcibly taken to police headquarters will undoubtedly be viewed as having been arrested.  For example, in Hayes v. Florida, the Court held that a suspect had been arrested after he was picked up on reasonable suspicion of rape and taken to a stationhouse for fingerprinting.”-340

ii. ”In Pennsylvania v. Mimms, the Court held that a police officer may order the driver of a lawfully stopped car to exit the vehicle.  The Court extended this rule to passengers in Maryland v. Wilson….  The majority opinion [in that case] observed that the ‘touchstone’ of its analysis was ‘the reasonableness in all the circumstances of the particular governmental invasion’ and stated that reasonableness was to be determined by weighing the ‘public interest’ in law enforcement against the ‘individual’s right to personal security free from arbitrary interference by law officers….  The majority defined the public’s interest as officer safety….  Balancing these two interests, the majority had little difficulty concluding that the public safety outweighed the passenger’s privacy interest.”-17

5. Sufficiency of Facts for Stop and Frisk

a. “Like probable cause, reasonable suspicion must be supported by ‘articulable facts’: ‘the officer … must be able to articulate something more than an inchoate and unparticularized suspicion or hunch.’  Thus, evaluating whether reasonable suspicion exists, like evaluating facts for probable cause, requires an assessment both of the quantity of available information and the quality of that information.  Additionally, the assessment must consider ‘the totality of the circumstances.’”-340

b. “appellate courts do not defer to lower court determinations, but review historical facts and make their own determination [as to whether reasonable suspicion exists].”-340

c. Quantum of evidence for ‘reasonable suspicion’

i. “The Court has remarked that the level of suspicion ‘is considerably less than proof of wrongdoing by a preponderance of the evidence’ and less than a ‘fair probability that contraband or evidence of a crime will be found.’  The Court has declined to clarify reasonable suspicion any further, but a survey of federal judges quantified reasonable suspicion as an average certainty of 31.34%.”-341

ii. “One thing appears certain: a simple claim that the individual was in a ‘high crime area’ and ‘looked suspicious’ is not enough.”-341

iii. Brown v. Texas—Police observed two men in an alley in a high crime area.  The officers claimed that the men had been together or were about to meet when the cruiser came by.  They stopped and frisked Brown.  “The Court held that the officers’ actions constituted a seizure and that they lacked reasonable suspicion for the seizure.”-341

iv. “The Court dropped a footnote: ‘This situation is to be distinguished from the observations of a trained, experienced police officer who is able to perceive and articulate meaning in given conduct which would be wholly innocent to the untrained observer.’”-341

d. Quality of evidence for ‘reasonable suspicion’

i. “In Alabama v. White, the Court stated: ‘reasonable suspicion is a less demanding standard than probable cause not only in the sense that reasonable suspicion can be established with information that is different in quantity or content than that required to establish probable cause, but also in the sense that reasonable suspicion can arise from information that is less reliable than that required to show probable cause.’”-342

ii. In that case, “the Court upheld a stop based on an anonymous tip….  The Court acknowledged that this was a ‘close case’ but concluded that ‘when the officers stopped [White], the anonymous tip had been sufficiently corroborated to furnish reasonable suspicion that [she] was engaged in criminal activity.’”-342

iii. “In Alabama v. White, the Court held that reasonable suspicion can be demonstrated by considerably less proof, both quantitatively and qualitatively, than is required to establish probable casue.”-18

iv. Commonwealth v. Hawkins—That case involved an anonymous tip that there was a man holding a gun at a certain location.  The man was stopped, and a gun was found.  “the Pennsylvania Supreme Court held that the gun should have been suppressed, because the police officer had failed to establish reasonable suspicion for the stop and frisk.”-19

v. Adams v. Williams—In that case, “a police officer was told by an informant, who had previously given the officer information in the past, that a person seated in a nearby car was carrying narcotics and had a gun ‘at his waist….’  The Supreme Court suggested that the officer had reasonable suspicion to believe that the driver was armed and dangerous, considering that the tip had come from a known informant (who could have been subjected to an immediate arrest for false complaint, if he had lied), which made the case stronger than if it had come from ‘an anonymous telephone tip….’  Said the Court, ‘the policeman’s action in reaching to the spot where the gun was thought to be hidden constituted a limited intrusion designed to insure his safety, and we conclude that it was reasonable.’”-20

e. A comment on profiles

i. “At times, stop and frisk activity is conducted on the basis of ‘profiles’ that supposedly assist police by identifying characteristics peculiar to persons engaging in criminal behavior.”-343

ii. “Drug courier profiles are troubling because their broad, often-conflicting characteristics encompass many individuals who are not engaged in criminal activity.”-344

iii. “The Supreme Court has not articulated a clear position on profiles.  However, these three points can arguably be inferred from its holdings: (1) the fact that a person matches a profile probably does not, in and of itself, give rise to a reasonable suspicion; but (2) officers (and reviewing courts) may rely in part on the cumulative law enforcement wisdom embodied in profiles when assessing the inferences that may be drawn from a person’s conduct or attributes; and (3) the fact that a person matches a profile does not detract from the inferences that might reasonably be drawn.”-345

iv. Reid v. Georgia—“The Court held that these facts were not sufficient to give rise to reasonable suspicion required for the stop.  The Court acknowledged that the agent suspected Reid of wrongdoing because he ‘appeared to the agent to fit the so called ‘drug courier profile,’ a somewhat informal compilation of characteristics believed to be typical of persons unlawfully carrying narcotics.’”

v. “Notice that the Court evaluated for itself the inferences, or lack thereof, that it believed could be fairly drawn from the conduct and appearance of the defendant in Reid.”-346

vi. United States v. Sokolow—“the Court upheld an airport stop that took place in circumstances not all that different from Reid….  These characteristics fit a drug courier profile, and the Court agreed that they combined to paint a suspicious picture—one that gave rise to reasonable suspicion to believe that Sokolow was trafficking in drugs.  The Court stated that ‘the fact that these factors may be set forth in a ‘profile’ does not somehow detract from their evidentiary significance as seen by a trained agent.”-347

vii. “The lesson of Reid and Sokolow appears to be that courts reviewing Terry stops cannot rely exclusively on the fact that an individual matched a profile, but they may defer to accumulated law enforcement experience, embodied in profiles, when they evaluate for themselves the suspiciousness of certain behaviors and characteristics that form the asserted basis for the stop.”-347

H. Administrative Searches

1. ‘”Administrative searches’ are those conducted for a non criminal investigation-related purpose, sometimes referred to as ‘special needs’ beyond criminal law enforcement.  For such searches, the Court eliminates or modifies both the warrant requirement and the probable cause requirement.  Instead, reasonableness balancing is undertaken to come up with a new rule—for example: ‘no warrant but reasonable suspicion,’ or a ‘warrant but one justified by certain administrative criteria (e.g., a safety inspection of any uninspected building over a certain age) and not requiring probable cause.’”-349

2. “Several factors will enter into the Court’s balancing process.  First, the weight of the state’s purported non criminal investigation interest must be determined.  Related to this inquiry are two others: (a) the effectiveness of the chosen means in attaining the state’s goals; and (b) the availability of other, less restrictive (not necessarily the least restrictive) alternative means for pursuing those goals.”-350

3. “Second, the degree of the individual’s privacy interest must be gauged….  Additionally, privacy interests are considered small for ‘pervasively regulated industries’ in which a history of extensive government regulation has long served to expose the workings of such industries to public view, thus suggesting reduced privacy expectations.”-350

4. “Finally, even after the size of the privacy interest is determined, the degree to which the administrative regulation in fact invades that interest must be measured, for some invasions may be relatively small.”-351

5. “Third, limitations must be placed on the discretion of government actors.”-351

6. Area Warrants

a. “One option with an administrative search is to modify or eliminate the traditional probable cause justification while retaining a less demanding type of warrant as a way of limiting police discretion.”-351

b. Camara v. Municipal Court—In that case, “a homeowner claimed Fourth Amendment protection against a warrantless inspection of his home by a health inspector, as provided in the San Francisco Housing Code.  The Court held that the Fourth Amendment applied, saying ‘even the most law abiding citizen has a very tangible interest in limiting the circumstances under which the sanctity of his home may be broken by official authority, for the possibility of criminal entry under the guises of official sanction is a serious threat to personal and family security.’  Furthermore, a warrant was needed….  However, a weighing of government and individual interests required substantially modifying the usual warrant rules….  Consequently, ‘probable cause’ was met ‘if reasonable legislative or administrative standards for conducting an area inspection,’ such as passage of time, nature of the building, and condition of the overall area, were met, but individualized knowledge about the interior condition of a particular dwelling was not required.”-352

c. Griffin v. Wisconsin—“the Court upheld a warrantless search of a probationer’s home as justified by ‘special needs’ requiring only reasonable suspicion.”-352

7. Pervasively regulated industries

New York v. Burger—1987

Issue: Whether “the warrantless search of an automobile junkyard, conducted pursuant to a statute authorizing such a search, falls within the exception to the warrant requirement for administrative inspections of pervasively regulated industries”? YES

Whether “an otherwise proper administrative inspection is unconstitutional because the ultimate purpose of the regulatory statute pursuant to which the search is done—the deterrence of criminal behavior—is the same as that of penal laws, with the result that the inspection may disclose violations not only of the regulatory statute but also of the penal statutes”?

Holding: No.  “This case … reveals that an administrative scheme may have the same ultimate purpose as penal laws, even if its regulatory goals are narrower.”-360

Rule: “we conclude that, as in other situations of ‘special need,’ … where the privacy interests of the owner are weakened and the government interests in regulating particular businesses are concomitantly heightened, a warrantless inspection of commercial premises may well be reasonable within the meaning of the Fourth Amendment.”-356

“This warrantless inspection, however, even in the context of a pervasively regulated business, will be deemed to be reasonable only so long as three criteria are met.  First, there must be a ‘substantial’ government interest that informs the regulatory scheme pursuant to which the inspection is made….  Second, the warrantless inspections must be ‘necessary to further [the] regulatory scheme….’  Finally, ‘the statute’s inspection program, in terms of the certainty and regularity of its application, [must] provid[e] a constitutionally adequate substitute for a warrant.’  In other words, the regulatory statute must perform the two basic functions of a warrant: it must advise the owner of the commercial premises that the search is being made pursuant to the law and has a properly defined scope, and it must limit the discretion of the inspecting officers.”-357

a. “Despite the unusual facts of Burger, courts widely limit warrantless searches of pervasively-regulated businesses to those having a purpose that is primarily administrative, as opposed to primarily criminal law enforcement.  In other words, administrative searches cannot be used as a pretext for criminal investigations.”-363

X. Special Needs Searches of Individuals

A. “The leading cases involving special needs searches of individuals have usually involved searches of persons or personal items seeking evidence of tobacco, alcohol, or drug usage.”-364

B. New Jersey v. T.L.O.—A high school teacher reported TLO to the vice-principal for smoking in the bathroom; the vice principal opened her purse, removed a pack of cigarettes, and found rolling papers; he then searched her purse thoroughly and found marijuana and names of people to whom she sold it to; she moved to suppress the evidence found in her purse, and then her confession.  “The Supreme Court held the warrantless search valid even though based only on reasonable suspicion….  [t]he Court emphasized the need for discipline in the schools; the reality that a warrant would interfere with the swift and informal disciplinary procedures needed in schools; and the importance of achieving a balance that did not ignore the legitimate privacy expectations of school children.”-364

C. Skinner v. Railway Labor Executives’ Ass’n—“the Court upheld the validity of Federal Railroad Administration regulations that mandate blood and urine testing of employees involved in certain train accidents to uncover drug usage and authorized breath and urine tests for employees violating certain safety rules….  [s]pecial needs balancing tipped in favor of the state.  First, the governmental interest in ensuring the safety of the traveling public was great.  Second, the standardized nature of the tests and, in the Court’s view, the minimal discretion given those charged with enforcing the regulation meant there were ‘virtually no facts for a neutral magistrate to evaluate; a warrant was, therefore unnecessary.  Third, the evidence (drugs in the blood) might dissipate during the delay needed to get a warrant, thus impeding the government’s achievement of its objectives.  Fourth, an employee consents to significant restrictions on the freedom of movement where necessary for his employment….  Fifth, the privacy expectations of the employees were reduced by their ‘participation in an industry that is regulated pervasively to ensure safety….’  Sixth, the means chosen was sufficiently effective to deter employees engaged in safety sensitive tasks from using controlled substances or alcohol in the first place.”-365

D. National Treasury Employees Union v Von Raab—“the Court also upheld a United States Customs Service Program requiring mandatory urinalysis for applicants for three types of jobs or promotions: those involving drug interdiction, those requiring the carrying of firearms, and those in which the employee would handle classified documents.”-365

1. “The Court found suspicionless testing reasonable for the first two classes of employees because of the state’s compelling interest in ensuring the physical fitness and integrity of those involved in drug interdiction and preventing drug users from carrying firearms.”-365

2. Specifically, the Court said: “In light of the extraordinary safety and national security hazards that would attend the promotion of drug users to positions that require the carrying of controlled substances, the Service’s policy of deterring drug users from seeking such promotions cannot be deemed unreasonable….  Where … the possible harm against which the Government seeks to guard is substantial, the need to prevent its recurrence furnishes an ample justification for reasonable searches calculated to advance the Government’s goal.”-366

E. Vernonia School District 47J v. Acton—“The Court upheld the constitutionality of a suspicionless random drug testing program required for students participating in high school or grade school interscholastic athletics in Vernonia, Oregon.”-366

1. “James Acton, a seventh grader who wanted to play football, refused to sign the consent form and was therefore denied participation.  The Actons brought suit seeking declaratory and injunctive relief for violation of Fourth and Fourteenth Amendment rights.”-366

2. In finding the policy reasonable, the Court said: “Legitimate privacy expectations are even less with regard to student athletes….  By choosing to ‘go out for the team,’ they voluntarily subject themselves to a degree of regulation even higher than that imposed on students generally….  [s]tudents who voluntarily participate in school athletics have reason to expect intrusions upon normal rights and privileges, including privacy.”

3. The Court defined the term “compelling state interest” as “an interest which appears important enough to justify the particular search at hand, in light of other factors which show the search to be relatively intrusive upon a genuine expectation of privacy.”-367

4. “Regarding the efficacy of the programs, the Court noted its repeated refusal ‘to declare that only the ‘least intrusive’ search practicable can be reasonable under the Fourth Amendment.”-368

F. “In Chandler v. Miller, the Court struck down a Georgia statute requiring drug testing for designated state employees….  Justice Ginsburg began by emphasizing that the Fourth Amendment’s ‘restraint on government conduct generally bars officials from undertaking a search or seizure absent individualized suspicion….’  [t]he majority acknowledged that it had relaxed this requirement in cases of special governmental need, but it stated that such a need must be ‘substantial—important enough to override the individual’s acknowledged privacy interest, sufficiently vital to suppress the Fourth Amendment’s normal requirement of individualized suspicion.’”-22

1. “According to the majority, Georgia failed to demonstrate a substantial need for suspicionless drug testing.  First, the state had failed to demonstrate a prior problem of drug abuse by state officials….  Second, the state had made no showing that ordinary law enforcement methods would not suffice to apprehend addicted candidates.  Third, … candidates for public office were subject to ‘relentless scrutiny’ likely to reveal a drug problem.  Fourth, the state’s desire to portray an image of a commitment against drug abuse could not justify a suspicionless search, for that would ‘diminish … personal privacy for a symbol’s sake.’”-22

XI. Roadblocks

A. “In Delaware v. Prouse, an officer made a suspicionless stop to check license and registration, a stop the Court condemned as ‘the unconstrained exercise of discretion.’  There were better ways, such as yearly inspections, the Court noted, to achieve the state’s interest in vehicle registration and safety.”-369

B. “Three years earlier, the Court in United States v. Martinez-Fuerte had approved one such ‘roadblock-type stop’: a suspicionless border checkpoint.  The Court stated that border checkpoints advance the government’s interest in controlling the influx of illegal aliens.”-369

C. Michigan Department of State Police v. Sitz extended Martinez-Fuerte to sobriety checkpoints.”-369

1. “In upholding the checkpoint program, the Court applied a three-prong test, drawn from Brown v. Texas, balancing: (1) the gravity of the public concerns served by the seizure; (2) the degree to which the seizure advanced the public interest; and (3) the severity of the interference with individual liberty.”-369

2. “The gravity of the public concern also favored the procedure because of the state’s heavy interest in eradicating drunk driving.”-370

3. “so long as the primary purpose is administrative, the search is not pretextual, even if criminal investigation is a secondary motive.”-370

XII. Inventory Searches

A. “An inventory search is one conducted by the police not for purposes of criminal investigation but rather to protect the owner’s property from loss of theft, and the police from unjustified lawsuits arising from such loss and theft while the property is in police custody….  Because inventory searches are done to serve a special need other than criminal law enforcement, specifically protecting life and property, they appear to be administrative searches.  The most common types of inventory searches are of property seized and impounded cars and of property on an arrestee’s person.”-371

1. “If the seizure is itself justified, an inventory search of a car may be justified by these noninvestigative state interests: (1) ensuring protection of the police department from false claims, (2) protecting inventoried items from theft or vandalism, (3) protecting the police and public from potential danger, and, for abandoned cars, permitting the police to investigate who owns the car or whether it has been abandoned.”-371

2. “The Court in South Dakota v Opperman upheld an inventory search of a locked car that had been impounded after receiving two tickets for being illegally parked….  The Court concluded that the search, which had been done pursuant to standard procedures to protect valuables first observed through the car’s window, was permissible because it was effectuated: (1) pursuant to lawful impoundment; (2) of a routine nature, following standard police procedures; and (3) for noninvestigative reasons, and not as a ‘mere pretext concealing an investigatory police motive.’”-371

3. In Wrhen v. United States, “[t]he Court … acknowledged that inventory searches, like administrative searches, could not be undertaken as pretexts for law enforcement activity.”-371

4. “The Opperman analysis was extended to the search of items found on an arrestee, specifically a shoulder bag carried by a man arrested for disturbing the peace and found to contain drugs, in Illinois v. Lafayette.”

5. Colorado v. Bertine—“police department regulations gave police officers discretion whether to impound a vehicle or park it in a public lot.  However, those same regulations prohibited the parking alternative if that option raised a reasonable risk of damage to the vehicle or the arrestee would not agree….  The broad limits on police officer discretion were adequate, for ‘nothing in Opperman or Lafayette prohibits the exercise of police discretion so long as that discretion is exercised according to standard criteria and on the basis of something other than suspicion of criminal activity.’”-372

6. “Thus, the Court in Florida v. Wells unanimously rejected the state’s effort to apply the inventory search exception to opening a locked suitcase where the Florida Highway Patrol had no policy at all concerning when to open closed containers.”-373

a. “While policies of opening all containers are unquestionably permissible, it would be equally permissible, for example, to allow the opening of closed containers whose contents officers determine they are unable to ascertain from examining the contents’ exteriors.”-373

7. Comment on State Constitutions

a. “State courts may establish more stringent standards than the United States Supreme Court’s for determining whether administrative searches survive constitutional scrutiny.”-373

XIII. Consent

A. Voluntary Consent

1. “Consent might be seen ... as a vehicle promoting cooperative relations between individuals and their governments.  Consent also might be characterized as a decision on the part of the individual to waive the protections of the Fourth Amendment.  The Court has refused to view consent as a waiver of rights, however, because such a view entails consequences that the Court has found unacceptable, including a requirement of detailed warnings before a valid consent may be given.”

2. Schneckloth v. Bustamonte—The Court said: “Almost without exception, the requirement of a knowing and intelligent waiver has been applied only to those rights which the Constitution guarantees to a criminal defendant in order to preserve a fair trial….  [a]ny alleged waiver must meet the strict standard of an intentional relinquishment of a ‘known’ right….  Nothing, either in the purposes behind requiring a ‘knowing’ and ‘intelligent’ waiver of trial rights, or in the practical application of such a requirement suggests that it ought to be extended to the constitutional guarantee against unreasonable searches and seizures….  The protections of the Fourth Amendment are of a wholly different order, and have nothing whatever to do with promoting the fair ascertainment of truth at a criminal trial.”-382

a. “Rather than analyze consent as a waiver, … the Court turned to the voluntariness test.  That test, according to the Court, ‘reflects a fair accommodation of the constitutional requirements involved’ by ‘reconciling the recognized legitimacy of consent searches with the requirement that they be free from any aspect of official coercion.”

b. The Court held that “there is no reason for us to depart in the area of consent searches, from the traditional definition of ‘voluntariness.’”

c. “To prove that the consent was given voluntarily, the state must show that the consent was obtained without coercion.  In making this determination, the ‘traditional definition of  voluntariness’ requires the reviewing court to examine the totality of all the surrounding circumstances, including the characteristics of the accused and the details of the police-citizen interaction.  Similar to the voluntariness assessment that takes place when a suspect has confessed, some of the factors taken into account ‘include the youth of the accused, his lack of education or his low intelligence, [and] the lack of any advice to the accused of his constitutional rights.’  Other factors include whether the individual was in custody when consent was given, the nature of the requests for consent, and the use of physical punishment such as the deprivation of food or sleep.”-383

d. “Most courts hold that lack of knowledge regarding the right to refuse is only one element to be considered, and in Schneckloth itself, the fact that the suspect was not informed of his right to refuse to consent did not invalidate the consent.”-384

e. “Another important factor relates to the coercive nature of the police-citizen encounter.”-384

i. “Whether the individual was illegally seized when the consent was given is also an important issue.”-384

ii. In Ohio v. Robinette, “Chief Justice Rehnquist concluded that Robinette was lawfully detained when he gave his consent.  The Chief Justice reasoned that the officer’s subjective intention not to issue a ticket was irrelevant under Whren, and ‘in light of the admitted probable cause to stop Robinette for speeding, [the officer] was objectively justified in asking Robinette to get out of the car.’  The majority then rejected the Ohio court’s per se rule requiring officers to indicate that a traffic stop is over before asking for consent.”-27

iii. “The Court squarely rejected the Ohio rule.  Instead, the Court held that a lawfully seized defendant need not be advised that he is free to go before his subsequent consent to search will be recognized as voluntary.”-385

f. “Police deception is important also.  The courts are likely to find the consent invalid if the police misrepresent their ability to make the search.”-384

i. “One kind of deception that never invalidates consent involves undercover operations….  In both On Lee v. United States and Hoffa v. United States, the Court held that the Fourth Amendment did not protect individuals against their own misplaced confidence in ‘false friends.’  One assumes the risk that friends will turn out to be government agents.”-385

B. Third Party Consent

1. “Can a third party furnish consent for another person?  Yes, if that third party has actual or apparent authority to do so.”-385

2. Actual authority

a. “Actual authority depends on whether the third party shares access to or control over the premises at issue.  For example, in United States v. Matlock, a woman sharing a bedroom with the defendant consented to a search of that room after the defendant’s arrest.  The Court held that the consent was valid under the doctrine of common authority.  That doctrine ‘rests … on mutual use of the property by persons generally having joint access or control for most purposes, so that it is reasonable to recognize that any of the co-inhabitants has the right to permit the inspection in his own right and that the others have assumed the risk that one of their number might permit the common area to be searched.”-386

3. Apparent Authority

a. “Apparent authority looks at the consent from the perspective of the objectively reasonable police officer.  The pertinent question is this: would a reasonable police officer under the circumstances have believed that the third party had actual authority to consent?  If so, then the third party consent is valid.  If a reasonable officer would have realized that the third party lacked authority to consent, then a search based on that consent will be held invalid.”-387

i. “The Court established this test in Illinois v. Rodriguez, where police made a warrantless entry of Rodriguez’s apartment accompanied by his former girlfriend….  After they entered, they discovered evidence of drug possession and arrested Rodriguez.  Later it was discovered that the former girlfriend had vacated the apartment and had no legal authority to consent to the search.  The Court remanded the case to determine whether the officers’ mistake was an objectively reasonable one.  So long as the circumstances would have permitted a reasonable officer to believe that the girlfriend had authority, her consent validated the search.”-387

C. Scope of Consent

1. “Even if officers obtain a valid consent to search, they must conduct their search within the scope of the consent.”-387

2. “Where the scope of consent is disputed, the test is an objective one: what would the reasonable person have understood by the exchange between the officer and the suspect?”-387

D. Withdrawing Consent

1. “An individual may withdraw consent to a search at any time.  Of course, if an officer finds incriminating items before consent is withdrawn, the plain view doctrine permits its seizure, and any subsequent withdrawal of consent would be to no avail.”-388

2. “In United States v. Carter, a suspect consented to a search of his duffel bag, but when a lunch bag was found within it he withdrew consent….  Rather than stop the search, the officer seized the bag and discovered cocaine.  The court upheld the search, concluding that Carter’s offer to show the detective the contents of his bag and his peculiar way of retracting that offer, quite apart from his earlier withdrawal of consent, gave rise to a reasonable suspicion that he was concealing drugs in his bag.”-388

XIV. Pretext

A. “defendants proposed an objective test: evidence should be admitted only if a reasonable officer would have engaged in the law enforcement activity at issue….  The Supreme Court followed suit in 1996, resoundingly refusing in Whren v. United States to adopt the ‘reasonable officer’ requirement.”-393

1. “Whren involved the traffic stop of a truck occupied by two black men in a ‘high drug area….’  During the traffic stop, an officer observed crack cocaine in the car.  The occupants were arrested, the car searched, and charges brought for drug violations.  The defendants moved to suppress the fruits of the search on the grounds that the stop had been a ‘pretext,’ but the trial court denied the motion because the stop had been accompanied by probable cause to believe that the driver had violated traffic ordinances….  Justice Scalia … emphasized that traffic stops are reasonable under the Fourth Amendment so long as police have probable cause to believe that a traffic violation has occurred, and the officers unquestionably had probable cause to stop Whren’s vehicle for violations of multiple provisions of the District of Columbia traffic code….”-394

2. “But the Court concluded that its prior case law ‘foreclose[s] any argument that the constitutional reasonableness of traffic stops depends on the actual motivations of the individual officers involved….  Finally, … the Court disagreed with the defendants’ contention that the Fourth Amendment required it to balance the ‘governmental and individual interests implicated in a traffic stop….’  The Court stated that while ‘in principle every Fourth Amendment case, since it turns upon a ‘reasonableness’ determination, involves a balancing of all relevant factors’ … with rare exceptions not applicable here … the result of that balancing is not in doubt where the search or seizure is based upon probable cause.”-395

3. “Whren leaves little doubt that, under the federal constitution, pretext is not a viable objection to searches and seizures, except those effectuated under the administrative and inventory search doctrines.”-395

4. “The majority in [Maryland v.] Wilson held that police may order a passenger in a lawfully stopped car to exit the car, even absent individualized suspicion that the passenger represents a danger to the officer.”-28

XV. The Problem of Race

A. The problem

1. Mutating the Fourth Amendment

a. “A close reading of Amar’s piece, combined with a review of the Fourteenth Amendment’s history, supports the notion that the Fourth Amendment was mutated by the Fourteenth Amendment to require a race-conscious law of search and seizure in some circumstances.”-396

2. A brief history of the Fourteenth Amendment including Fourth Amendment implications

3. Police culture

a. “police look for ‘symbolic assailants, those who display gestures, language, or other behaviors that, from training or experience, police have come to associate with criminal activity.’  Stereotyping is thus an essential aspect of police behavior.”-405

B. Fourth Amendment Implications

1. Defining a ‘seizure’

a. “An important part of the Fourth Amendment test for the seizure of a person is whether a reasonable person under the circumstances would feel that he or she was not free to leave….  Different circumstances create different reasonable persons.”-407

2. Distinguishing stops from arrests

a. “Distinguishing between a stop and an arrest turns at least implicitly on the reasonable person’s perception of the degree to which freedom of movement has been restricted.  Once again, the detainee’s race should be relevant in determining whether a stop became so intrusive as to become an arrest, requiring probable cause.”-407

3. Reasonable suspicion and probable cause determinations

a. “Sheri Lynn Johnson … identifies and rejects five ways in which race is used in probable cause/reasonable suspicion determinations:

i. Race establishes general criminal propensity.

ii. Race is a factor in some drug courier profiles, which help to identify suspicious behavior.

iii. Race identifies suspicious behavior through incongruity.

iv. Race helps to identify illegal aliens.

v. Race helps to identify particular offenders.

b. “The Fourteenth Amendment’s textual reference to equality, and the intention of its drafters to provide equal treatment to the newly freed slaves, suggest that courts should not permit race to be considered in the objective determination of probable cause.”-408

4. Pretext

a. “The Supreme Court’s opinion in Whren v. United States reveals that the present Court is unwilling to invalidate pretextual police conduct.  Instead, the Court suggested that such claims be raised using equal protection principles, but by doing so, the Court effectively ensured no remedy for racial disparity at all, because equal protection selective prosecution claims are notoriously difficult to prove….”-409

5. Sub-arrests

a. “A ‘sub-arrest’ is a seizure of the person that is more intrusive than a stop but less intrusive than a custodial arrest.  Examples of sub-arrests include taking an individual to the stationhouse for a brief period in order to place him in a lineup or to take his fingerprints.  Although the term has not yet been given Fourth Amendment significance, the Court has suggested that sub-arrests based on reasonable suspicion may be reasonable under certain circumstances.”-409

i. Davis v. Mississippi—The Court held that “a round-up of 25 African-Americans for questioning and fingerprinting in an effort to match the crime scene prints of a rape suspect was unconstitutional….  [t]he Court noted that ‘it is arguable … that because of the unique nature of the fingerprinting process, such detentions might, under narrowly defined circumstances, be found to comply with the Fourth Amendment even though there is no probable cause in the traditional sense.’”-409

ii. In Hayes v. Florida, … the Court found a Fourth Amendment violation when police, acting on only reasonable suspicion, took rape suspect Hayes to the stationhouse for fingerprinting.”-410

6. Consensual searches

a. “A consensual search is valid if the consent was voluntarily given.  Voluntariness depends on coercion.  If African Americans or other minorities are more likely to perceive coercion in a citizen-police officer encounter, then common sense (and the Fourteenth Amendment) suggest that race and ethnicity should be factors, through not determinative ones, in determining voluntariness.”-410

C. Minority perceptions, equal protection, and the Court

1. The Court’s decision “in Whren suggests that it is likely to insist on a ‘colorblind’ jurisprudence….  [d]efendants can get relief from racially motivated prosecutions if they can demonstrate (1) that they were intentionally singled out for prosecution on the basis of race; and (2) that similarly situated persons of a different race were not prosecuted.  Courts are reluctant to grant selective prosecution claims such as these because those claims result in dismissal of the entire case, rather than the suppression of the evidence.  Moreover, selective prosecution claims are notoriously difficult to prove because most defendants cannot obtain the proof they need from the government.”-411

2. United States v. Armstrong—“defendants filed a motion for discovery in a federal crack cocaine prosecution.  The motion sought information pertinent to the defendants’ selective prosecution claim, which contended that the federal government had chosen to prosecute black defendants while referring white defendants to state prosecutors operating under more lenient sentencing laws….  After the district court ordered discovery, the government moved for reconsideration, submitting its own affidavits claiming that its decisions in each case rested on reasons other than race, such as the quantity of crack, the strength of evidence, and the number of sales.”-411

a. “The district court denied the reconsideration motion and dismissed the case when the government refused to comply with the discovery order.  The Ninth Circuit, sitting en banc, affirmed the dismissal, holding that a defendant is not required to demonstrate that the government failed to prosecute those similarly situated.  The Supreme Court reversed and remanded for proceedings consistent with its opinion….  The Court stressed that ‘the showing necessary to obtain discovery should itself be a significant barrier to the litigation of insubstantial claims.’  This ‘significant barrier’ required some evidence tending to show the existence of the essential elements of the defense.”-412

b. “the Court characterized the defense affidavits as ‘hearsay and reported personal conclusions based on anecdotal evidence,’ an insufficient showing to meet the test for discovery.”-412

3. “When defendants use equal protection theory to claim that police used improper racial considerations in determining probable cause or reasonable suspicion, they cannot even obtain discovery to support their claim without first showing the two essential elements addressed in Armstrong.”-412

D. Implications for other amendments

1. Fifth Amendment

2. Due process

E. Ethics and Race

1. “Professor Taslitz, with Professor Sharon Styles-Anderson, has proposed the following amendment to the Model Rules of Professional Conduct:

It is professional misconduct for a lawyer to:

(1) commit, in the course of representing a client, any verbal or physical discriminatory act, on account of race, ethnicity, or gender, if intended to intimidate litigants, jurors, witnesses, court personnel, opposing counsel, or other lawyers, or to gain a tactical advantage; or

(2) engage, in the course of representing a client, in any continuing course of verbal or physical discriminatory conduct, on account of race, ethnicity, or gender, in dealings with litigants, jurors, witnesses, court personnel, opposing counsel, or other lawyers if such conduct constitutes harassment.”

F. Client interviews and suppression motions

1. “When a defense lawyer prepares for a suppression motion, a key task is developing information sufficient to raise all pertinent issues.  Matters not raised in suppression motions typically are waived.”-419

2. What is a good interview?

a. “In order to accomplish the[ ] goals [of interviewing], the lawyer often divides an interview into three stages: (1) preliminary problem identification, (2) chronological overview, and (3) theory development.  The three-stage approach encourages thoroughness, helps the client to tell his tale completely and accurately, and builds trust.”-419

XVI. The Exclusionary Rule Revisited

A. Balancing and Fourth Amendment Policies

1. “the Court began limiting the rule to situations in which its application would significantly further its purposes, although the Court has not always been consistent as to what those purposes are.  The ‘significantly further’ requirement stems from the balancing test that the Court employs to determine whether the rule should apply—weighing the constitutional interests at stake against the public’s interest in effective law enforcement.”-424

B. Independent Source and Inevitable Discovery

Nix v. Williams—1984

Issue: Whether “at respondent Williams’ second murder trial in state court, evidence pertaining to the discovery and condition of the victim’s body was properly admitted on the ground that it would ultimately or inevitably have been discovered even if no violation of any constitutional or statutory provision had taken place”? YES

Rule: “The independent source doctrine allows admission of evidence that has been discovered by means wholly independent of any constitutional violation.”-429

“If the prosecution can establish by a preponderance of the evidence that the information ultimately or inevitably would  have been discovered by lawful means—here, the volunteers’ search—then the deterrence rationale has so little basis that the evidence should be received.  Anything less would reject logic, experience, and common sense.”-429

“when, as here, the evidence in question would inevitably have been discovered without reference to the police error or misconduct, there is no nexus sufficient to provide a taint and the evidence is admissible.”-431

1. Notes and comments

a. Segura v. United States—“In that case, federal agents unlawfully entered Segura’s apartment and remained there until a search warrant was obtained.  The search warrant itself was valid and ‘untainted’ by the unlawful entry, that is, no information discovered during the unlawful search had been mentioned in the warrant affidavit.  The admissibility of what the agents discovered while waiting in the apartment was not before the Court, but the Court held that the evidence found for the first time during the execution of the warrant was admissible because it was discovered pursuant to an ‘independent source’ unconnected with the invalid entry.”-435

b. Murray v. United States—“The evidence [that the agents discovered before they obtained the search warrant] would be admissible, the Court said, so long as the products of the illegal search were not used to obtain the warrant.”-435

1. “In applying for the warrant, the agents did not mention their illegal entry into the warehouse or the observations they had made during that entry….  The agents later admitted, however, that they had not begun to prepare a warrant affidavit, or even engaged in any discussions of obtaining a warrant, until after their illegal entry into the warehouse.  In moving to suppress the evidence found in the warehouse, Murray and Carter contended that the independent source exception ‘applies only to evidence obtained for the first time during an independent lawful search.’  In response, the government argued that the exception ‘applies also to evidence initially discovered during, or as a consequence of, an unlawful search, but later obtained independently from activities untainted by the initial illegality.’  The Court agreed with the government, commenting that ‘our cases have used the concept of ‘independent source’ in a more general and a more specific sense.  The more general sense identifies all evidence acquired in a fashion untainted by the illegal evidence gathering activity….  The Court went on to observe that ‘the original use of the term, however, and its more important use for purposes of these cases, was more specific.  It was originally applied in the exclusionary rule context … with reference to that particular category of evidence acquired by an untainted search which is identical to the evidence unlawfully acquired—that is, in the example just given, to knowledge of facts x and y derived from an independent source….”-436

C. The Attenuation Doctrine

Brown v. Illinois—1975

Issue: Whether the two statements of confession made by the D were properly admitted into evidence in his trial for murder after the police admittedly violated the 4th Amendment in arresting him, but subsequently read him his Miranda rights prior to the confessions? NO

Holding: “We conclude that the State failed to sustain the burden of showing that the evidence in question was admissible under Wong Sun.”-444
Rule: In Wong sun, the Court said: “We need not hold that all evidence is ‘fruit of the poisonous tree’ simply because it would not have come for light but for the illegal actions of the police.  Rather, the more apt question in such a case is whether, granting establishment of the primary illegality, the evidence to which instant objection is made has been come at by exploitation of that illegality or instead by means sufficiently distinguishable to be purged of the primary taint.”-442

“the Miranda  warnings, alone and per se, cannot always make the act sufficiently a product of free will to break, for Fourth Amendment purposes, the causal connection between the illegality and the confession.”-443

“Wong Sun requires not merely that the statement meet the Fifth Amendment standard of voluntariness but that it be ‘sufficiently an act of free will to purge the primary taint.”

1. Notes and comments

a. “Although the Supreme Court has not been entirely clear on the relationship between a Fourth Amendment violation and a subsequent search pursuant to consent, some lower courts have held that an illegal search or seizure ‘invalidates consent unless the government bears its burden of showing that the taint of the illegal [activity] had dissipated before the consent was given….’  The courts generally consider four factors in determining whether the taint of such a stop has sufficiently dissipated: ‘(1) whether a Miranda warning was given, (2) the temporal proximity of the stop and the consents, (3) the presence of intervening circumstances, and (4) the purpose and flagrancy of the illegal stop.’”-446

XVII. The Good Faith Exception

A. “The ‘good faith’ exception to the exclusionary rule is the latest significant limitation on the scope of that rule.”-449

United States v. Leon—1984

Issue: Whether “the Fourth Amendment exclusionary rule should be modified so as not to bar the use in the prosecution’s case in chief of evidence obtained by officers acting in reasonable reliance on a search warrant issued by a detached and neutral magistrate but ultimately found to be unsupported by probable cause”?-YES

Rule: “the balancing approach that has evolved in various contexts—including criminal trials—forcefully suggests that the exclusionary rule be more generally modified to permit the introduction of evidence obtained in the reasonable good faith belief that a search or seizure was in accord with the Fourth Amendment.”-453

“We find … and conclude that suppression of evidence obtained pursuant to a warrant should be ordered only on a case by case basis and only in those unusual cases in which exclusion will further the purposes of the exclusionary rule.”-457

“We conclude that the marginal or nonexistent benefits produced by suppressing evidence obtained in objectively reasonable reliance on a subsequently invalidated search warrant cannot justify the substantial costs of exclusion.”-458

“depending on the circumstances of the particular case, a warrant may be so facially deficient—i.e., in failing to particularize the place to be searched or the things to be seized—that the executing officers cannot reasonably presume it to be valid.”-459

“Accordingly, our good faith inquiry is confined to the objectively ascertainable question whether a reasonably well trained officer would have known that the search was illegal despite the magistrate’s authorization.  In making this determination, all the circumstances—including whether the warrant application had previously been rejected by a different magistrate—may be considered.”-459

1. Notes and comments

a. “In Massachusetts v. Sheppard, police officers applied for a warrant to search Sheppard’s residence for evidence of his involvement in a murder.  The officers’ affidavit established probable cause, but they used a preprinted warrant form referring to ‘controlled substances’ as the items to be seized….  After the officers searched the residence and seized the items listed in the affidavit, Sheppard moved to suppress the resulting evidence, claiming that the warrant did not particularly describe the items to be seized.”-473

b. “A majority of the Supreme Court upheld the search on good faith grounds….  [a] neutral and detached judicial officer had determined (correctly, as it turns out) that there was probable cause to search Sheppard’s residence.  Moreover, Justice Stevens found that the warrant satisfied the particularity requirement: ‘ … All that our cases require is that a warrant contain a description sufficient to enable the officers who execute it to ascertain with reasonable effort where they are to search and what they are to seize.  The test is whether the executing officers’ discretion has been limited in a way that forbids a general search.”-473

c. Arizona v. Evans—“There, the majority reversed the Arizona Supreme Court’s decision to suppress evidence seized pursuant to an arrest warrant that previously had been quashed.  According to the facts of that case, an Arizona judge had invalidated an arrest warrant against Evans, but the court clerk neglected to inform the sheriff’s office to remove the warrant from its computer….  While arresting Evans pursuant to that warrant, the officer discovered a small quantity of marijuana, for which Evans was prosecuted.  Evans moved to suppress the marijuana, and the Arizona Supreme Court held that it should have been suppressed because the good faith exception did not apply.”-474

d. “The … Supreme Court held that the evidence need not be suppressed, because the officer had executed the arrest warrant in good faith reliance on the apparently valid warrant….  Justice … Ginsburg [said]: [with respect to the presumption announced in Michigan v. Long], ‘If it is unclear whether a state court’s decision rests on state or federal law, Long dictates the assumption that the state court relied on federal law.  On the basis of that assumption, the Court asserts jurisdiction to review the decision of the Arizona Supreme Court.  The Long presumption, as I see it, impedes the States’ ability to serve as laboratories for testing solutions to novel legal problems.  I would apply the opposite presumption and assume that Arizona’s Supreme Court has ruled for its own State and people, under its own constitutional recognition of individual security against unwarranted state intrusion….  I would abandon the Long presumption and dismiss the writ because the generally applicable obligation affirmatively to establish the Court’s jurisdiction has not been satisfied.”-477

2. Comment on state constitutions:

a. “The good faith exception has not been endorsed unanimously in the state courts.”-477

3. A note on burdens of proof:

a. “Leon suggests that the burden of showing good faith is on the prosecution.”-477
XVIII. The ‘Criminal Case” and Impeachment Limitations

A. “In its effort to confine the reach of the exclusionary rule to those situations in which its deterrent effects outweigh its costs, the Court has defined two more important exceptions.  First, the exclusionary rule applies only in criminal trials….  On the other hand, courts do apply the exclusionary rule in some quasi-criminal cases, such as some (but not all) civil tax proceedings and civil forfeiture cases.  What are the bases for deciding whether deterrence would be served by application of the exclusionary rule in a particular proceeding?  Courts have identified these:

1. The nature of the proceeding.

2. Whether the search and the proceeding were initiated by the same agency, or the same sovereign.

3. An indication of an explicit understanding between two law enforcement bodies—the one that conducted the search and the one that initiated the proceeding.

4. A statutory regime in which both the searching agency and the prosecuting agency share resources—particularly resources derived from one of the proceedings.

5. A strong relationship between the law enforcement interests of the searching agency and the type of proceeding at which the seized material is being offered.”-479

B. “The Court affirmed in Pennsylvania Board of Probation and Parole v. Scott that the exclusionary rule does not apply in parole revocation hearings….  Justice Thomas observed that ‘application of the exclusionary rule would both hinder the functioning of state parole systems and alter the traditionally flexible, administrative nature of parole revocation proceedings.  The rule would provide only minimal deterrence benefits in this context, because application of the rule in the criminal trial context already provides significant deterrence of unconstitutional searches.”-34

C. “Second, even where the rule applies, it requires the suppression of evidence from the trial itself, but no more.  Grand juries are permitted to examine evidence that was illegally obtained, and judges are permitted to consider illegally obtained evidence for sentencing purposes.  Moreover, within the criminal trial itself, evidence that was obtained through constitutional violations may be admitted for the limited purpose of impeaching a testifying defendant.”-480

1. “The impeachment exception has two important limitations.  First, the impeachment must relate either to the defendant’s testimony on direct examination or to questions asked by the prosecutor on cross examination that are ‘reasonably suggested’ by the defendant’s testimony on direct examination.”-480

2. “the prosecutor may ask … questions in order to set up the impeachment only if the questions are ‘reasonably suggested’ by her testimony on direct examination, or, in other words, if the questions are reasonably related to the issues the defendant put in dispute by his or her testimony on direct.”

3. “The second major limitation to the impeachment exception is that it applies only to testifying defendants: other defense witnesses cannot be impeached with evidence suppressed by operation of the exclusionary rule.”-481

XIX. Does the Exclusionary Rule Work?

A. The exclusionary rule is constitutionally required

1. “The Court in Mapp appeared to hold that … the exclusionary rule is not appropriately evaluated in terms of whether it ‘works’—it simply must be enforced as a part of the constitution.”-487

a. “In United States v. Calandra, the Court stated that the ‘use of illegally obtained evidence … presents a question, not of rights, but of remedies,’ and it termed the exclusionary rule ‘a judicially created remedy designed to safeguard Fourth Amendment rights through its deterrence effect, rather than a personal constitutional right.’”-487

B. The exclusionary rule preserves judicial integrity

1. The ‘judicial integrity’ principle provides that “the courts’ refusal to admit evidence ‘enables the judiciary to avoid the taint of partnership in official lawlessness.’  There are at least two corollaries to this position.  The first is that the exclusionary rule fosters a public trust in the judiciary….  The second corollary is that by excluding evidence wrongfully obtained, courts themselves teach lawful behavior.”-488

C. The exclusionary rule deters police misconduct

1. “The deterrence rationale obviously forms the centerpiece of the Court’s exclusionary rule cases.”-488

XX. Self-Incrimination and Confessions

A. The privilege against self-incrimination introduced

1. Proceedings in which the privilege applies

a. “the Court has held that the ‘criminal case’ language of the Fifth Amendment applies to the proceedings in which the testimony might eventually be used, and not to the proceedings at which the testimony is compelled.  Thus, the privilege can be asserted in ‘any proceeding, civil or criminal, administrative or judicial, investigatory or adjudicatory,’ so long as there is a ‘substantial and real’ hazard that the disclosures sought could be incriminating—in other words, that they ‘could be used in a criminal prosecution or could lead to other evidence that might be so used.’”-494

2. How to invoke the privilege

a. “A defendant in a criminal case invokes the privilege simply by choosing not to take the stand.  In that situation, the prosecution cannot call the defendant to the stand, or make any references to the defendant’s silence.”-495

b. “For those who are not criminal defendants, … [s]uch a witness cannot assert the privilege in a wholesale fashion by refusing to respond to all questioning, but only in response to specific questions….  The witness must articulate something that can reasonably be interpreted as an attempt to invoke the privilege, although no magic words are required.  If the witness’s invocation of the privilege is challenged, the witness has the burden of establishing that the privilege applies, by demonstrating a ‘substantial and real’ threat of criminal liability stemming from the testimony….  If a court determines that the privilege does not apply, or if the witness is immunized, then the witness will be compelled to answer or risk being held in contempt of court.”-495-6

3. Waiving the privilege

a. “The fact that the defendant had an opportunity to assert the privilege, but did not do so, means that the privilege was waived as to that answer.  In other words, that answer can be used against the defendant in any proceeding, and cannot be shielded by the Fifth Amendment.”

b. “A criminal defendant can never be forced to take the stand.”-496

4. Compulsion and comment on the privilege

a. Compulsion

1. “Absent some officially coerced self-accusation, the Fifth Amendment privilege is not violated by even the most damning admissions.”-United States v. Washington-S.Ct.-1977-497

2. In Mitchell v. United States, the Court held that “Where the sentence has not yet been imposed a defendant may have a legitimate fear of adverse consequences from further testimony….  It appears that in this case, as is often true in the criminal justice system, the defendant was less concerned with the proof of her guilt or innocence than with the severity of her punishment.  Petitioner faced imprisonment from one year upwards to life, depending on the circumstances of the crime.  To say that she had no right to remain silent but instead could be compelled to cooperate in the deprivation of her liberty would ignore the Fifth Amendment privilege at the precise stage where, from her point of view, it was most important.”-37

3. Questioning in custody

A. “When a person is in official custody (under arrest, for example), any statement that the person makes may be treated as ‘compelled’ unless special warnings are given before the person is questioned.  This is the basis for the Miranda rule….”-498

4. Questioning at trial or other proceedings
A. “the Supreme Court does not require that the person be advised of the right against self-incrimination or make a knowing and intelligent waiver of the right, if the person responds to questioning, the statements are admissible even if the person was unaware of the right to remain silent.”-499
5. Questioning a target before a grand jury

A. “The Court has not held that specific warnings are required when a grand jury issues a subpoena to a person who is likely to be indicted.  However, some Justices have urged that the person should at least make a knowing and intelligent waiver of the privilege against self-incrimination….”-499

B. “In United States v. Washington, a prosecutor advised the target of a grand jury’s investigation that ‘he had a right to remain silent and that any statements he did make could be used to convict him of crime.’  The Court reasoned that this advice ‘eliminated any possible compulsion to self incrimination which might otherwise exist.’”-499

6. Prosecutor’s comment on the privilege

A. “it is often repeated that the Fifth Amendment forbids either comment by the prosecution on the accused’s silence or instructions by the court that such silence is evidence of guilt.”

B. “the statistical reality is that juries do hold silence against defendants, convicting non-testifying defendants more often than those who take the stand.”-505

C. “There are three important caveats to the ‘no comment’ rule.  First, it applies only in criminal cases.  In civil cases, a party who invokes the Fifth Amendment may be penalized by sanctions or by suffering adverse inferences of guilt.”-505

D. “Second, a prosecutor may comment on the criminal defendant’s decision not to testify when that comment is responsive to defense counsel’s assertion that the defendant was not given the opportunity to tell his side of the story.  For example, in United States v. Robinson, the defense attorney made several statements in his closing argument accusing the government of unfairly denying the defendant the opportunity, before and during the trial, to explain his actions.  In chambers, the prosecution argued that the defendant had ‘opened the door’ to a comment on his decision not to testify.  The judge agreed….”-505

E. “The ‘open door’ doctrine, also known as the doctrine of ‘curative admissibility,’ is invoked to allow otherwise inadmissible evidence or cross-examination ‘on matters usually immune from inquiry.’”-505

F. “Third, a judge may instruct a criminal jury not to draw any inferences from the defendant’s decision not to testify.  The instruction is mandatory whenever the defendant requests it, and the judge may give such an instruction even if the defendant objects to it.”-506

G. “The reviewing court must ask the following question in order to determine whether the error was harmless: absent the prosecutor’s reference to the defendant’s silence, ‘is it clear beyond a reasonable doubt that the jury would have returned a verdict of guilty?’  If the answer is yes, then the error was harmless.  If no, then the error was not harmless and the conviction must be reversed.”-506

H. In United States v. Hasting, several defendants were charged with kidnapping and several related offenses.  “After their prosecutions, the defendants contended that the prosecutor had impermissibly commented on their silence at trial.  The Court concluded that the comment was harmless, because the prosecutor’s case was so strong that ‘a more compelling case of guilt is difficult to imagine,’ and the defendants’ evidence was scanty as well as ‘patently and totally inconsistent.’”-507

5. To whom the privilege belongs

Fisher v. United States—S.Ct.—1976

Issue: Whether “a summons directing an attorney to produce documents delivered to him by his client in connection with the attorney-client relationship is enforceable over claims that the documents were constitutionally immune from summons in the hands of the client and retained that immunity in the hands of the attorney”? YES

Whether “the attorney client privilege applies to documents in the hands of an attorney which would have been privileged in the hands of the client by reason of the Fifth Amendment”? YES

Whether “the documents [in question] could have been obtained by summons addressed to the taxpayer while the documents were in his possession”? YES

Whether the Fifth Amendment privilege against self-incrimination applies to document or other non-testimonial evidence? NO

Holding: “Because in our view the documents were not privileged either in the hands of the lawyers or of their clients, we affirm the judgment of the Third Circuit in No. 74-18 and reverse the judgment of the Fifth Circuit in No. 74-611.”-509

“Our above holding is that compelled production of documents from an attorney does not implicate whatever Fifth Amendment privilege the taxpayer might have enjoyed from being compelled to produce them himself.”-510

“We do hold that compliance with a summons directing the taxpayer to produce the accountant’s documents involved in these cases would involve no incriminating testimony within the protection of the Fifth Amendment.”-519
Rule: “The Court has held repeatedly that the Fifth Amendment is limited to prohibiting the use of ‘physical or moral compulsion’ exerted on the person asserting the privilege.”-510

“A party is privileged from producing evidence but not from its production.”-510

“preexisting documents which could have been obtained by court process from the client when he was in possession may also be obtained from the attorney by similar process following transfer by the client in order to obtain more informed legal advice.”-511

“when the client himself would be privileged from production of the document, either as a party at common law … or as exempt from self-incrimination, the attorney having possession of the document is not bound to produce.’  Where the transfer to the attorney is for the purpose of obtaining legal advice, we agree….”-511

“It is … clear that the Fifth Amendment does not independently proscribe the compelled production of every sort of incriminating evidence but applies only when the accused is compelled to make a testimonial communication that is incriminating.”-517

“however incriminating the contents of the accountant’s workpapers might be, the act of producing them—the only thing which the taxpayer is compelled to do—would not itself involve testimonial self incrimination.”-518

a. Notes and comments

1. “Another major limitation deserves attention here.  Only natural persons—individuals—have a privilege against self-incrimination under the Fifth Amendment; no corresponding right can be claimed by entities such as corporations or partnerships.  The Court has articulated two justifications for this limitation.  First, the privilege is designed to protect that ‘private enclave where a person may lead a private life,’ a value that is not implicated in the case of an entity.  Second, placing the privilege in the hands of an entity would frustrate legitimate governmental regulation.”-512

6. What is protected?

a. Non-testimonial evidence

1. “the Court concluded that the privilege applies only to testimony, or ‘some communicative act or writing.’  It went on to explain that the Fifth Amendment ‘offers no protection against compulsions to submit to fingerprinting, photographing, or measurements, to write or speak for identification, to appear in court, to stand, to assume a stance, to walk, or make a particular gesture.”-513—Schmerber

b. Note on prosecutorial ethics

1. “Prosecutors are bound by special ethical restrictions beyond those of other lawyers.”-515

7. Notes

a. “In United States v. Doe (Doe I), a federal grand jury issued a subpoena directing the owner of several businesses to produce various business records, including lists of telephone calls made from company phones and bank account statements.  The owner moved to quash the subpoena, claiming that the act of producing the records would incriminate him.  Both the trial court and the Third Circuit Court of Appeals agreed that, under the circumstances, the production of documents, unlike in Fisher, had more than ‘minimal testimonial value.’  These documents incriminated Doe as to the fact that the documents existed, were in his possession, and were authentic.  The Supreme Court affirmed.”-520

b. “In Doe v. United States (Doe II), another John Doe was questioned by a grand jury about the existence and location of foreign bank account records.  In response, he invoked his Fifth Amendment privilege.  Attempting to complete its investigation through other avenues, the grand jury subpoenaed the banks themselves, but because of confidentiality laws they refused to release his account records without consent.  The prosecutor then sought an order in federal district court compelling Doe to sign a ‘consent directive,’ which was crafted so that his signature did not constitute an acknowledgement that any of the accounts existed.  The court ordered Doe to sign the form, but he refused to do so on Fifth Amendment grounds and was held in contempt.  The Supreme Court upheld the lower courts’ decision because executing the consent directive was not ‘testimonial’ in the sense of communicating information: ‘In order to be testimonial, an accused’s communication must itself, explicitly or implicitly, relate a factual assertion or disclose information.  Only then is a person compelled to be a witness against himself.’”-521

c. “The third question left open by Fisher involved the application of the act of production privilege to individuals producing documents belonging to an entity.”-522

1. “In Braswell v. United States, the Court held that an agent cannot assert the act of production privilege, because the agent does not perform a personal act, ‘but rather an act of the entity,’ and any testimonial aspects of the act of production are properly attributable to the entity, not to the agent.”-522

Baltimore City Dept. of Social Services v. Bouknight—S.Ct.—1990

Issue: Whether “a mother, the custodian of a child pursuant to a court order, may invoke the Fifth Amendment privilege against self-incrimination to resist an order of the juvenile court to produce the child”?-NO

Rule: “When the government demands that an item be produced, ‘the only thing compelled is the act of producing the item.’  The Fifth Amendment’s protection may nonetheless be implicated because the act of complying with the government’s demand testifies to the existence, possession, or authenticity of the things produced.  But a person may not claim the Amendment’s protections based upon the incrimination that may result from the contents or nature of the thing demanded.”-525

“The Court has on several occasions recognized that the Fifth Amendment privilege may not be invoked to resist compliance with a regulatory regime constructed to effect the State’s public purposes unrelated to the enforcement of its criminal laws.”-525

“The State’s regulatory requirement in the usual case may neither compel incriminating testimony nor aid a criminal prosecution, but the Fifth Amendment protections are not thereby necessarily unavailable to the person who complies with the regulatory requirement after invoking the privilege and subsequently faces prosecution.”-527

8. Required Records

a. The ‘required records doctrine’ provides that “the government may require certain records to be kept and reported.  While the scope of this doctrine is a bit unclear, it rests on three premises.  First, the purpose of the record keeping requirement must be regulatory.  Second, information requested within the required records must be of a kind that the party customarily maintains.  Third, the records themselves must have a ‘public aspect [making] them analogous to public documents.’  Although the Court has not clearly defined when records have ‘public aspects,’ commentators, relying on California v. Byers … have generally concluded that the term is an invitation to ‘balance the public need on the one hand, and the individual claim to constitutional protections on the other.’  Balancing must consider such factors as: (1) the significance of the government’s regulatory interest, (2) the importance of the disclosure to making that interest effective, and (3) the significance of the disclosure on the individual.”-529

b. “the courts have held that if the government articulates an important regulatory purpose, ‘it is irrelevant that records kept for regulatory purposes may be useful to a criminal … investigation.”-529

c. “The required records doctrine has its limits: a person may successfully assert the privilege against self-incrimination where compliance with a records requirement will confront the person with ‘substantial hazards,’ or a ‘real and appreciable … hazard of self-incrimination.’  However, this limitation apparently applies only in situations in which the records requirement is directed not at the general public but at a ‘highly selective group inherently suspected of criminal activities,’ especially if it involves an ‘area permeated with criminal statutes.’”-529

d. “A primary rationale for the limitation is that such records requirements are likely to be motivated by law enforcement, rather than administrative, concerns.”-530

9. Note on defense ethics

a. “In order to encourage parties to investigate their positions thoroughly, they are relieved in most situations of any obligation to share the fruits of their investigation with the opposing side.  While this rule has been modified in civil cases by measures that require reciprocal discovery, it remains powerful in the criminal arena.”-535

b. “Yet several jurisdictions require defense lawyers who come into possession of physical evidence pertaining to the crime to turn that evidence over to the prosecution, under an ‘officer of the court’ rationale.”-535

c. “There is a line, however, that the cases do not cross: defense lawyers cannot be required to reveal the source of the evidence, if that source is the client.”-535

10. Immunity

a. Types of immunity

1. “The decision not to prosecute can be formalized in a grant of immunity from prosecution, and the United States Congress and state legislatures have enacted statues that authorize prosecutors to grant immunity as a means of overriding assertions of the Fifth Amendment.”-543

2. “Immunity statutes come in two forms.  The first creates what is known as ‘use and derivative use immunity,’ which prohibits the government from using, in a criminal case, a person’s compelled testimony and any other compelled information, including information directly or indirectly derived from it.  The second kind of statue creates ‘transactional immunity,’ which prohibits the sovereign granting the immunity from prosecuting the person for offenses relating to the compelled testimony….  [u]se and derivative use immunity does not protect the person from prosecution altogether, because the government may prosecute if it acquires evidence against the person from independent sources.  Because of the greater protection afforded by transactional immunity, prosecutors rarely grant it.”-544

3. “Immunity statues attempt to balance the privilege against self-incrimination and the important public interest in obtaining information about crime.”-544

4. “The Court has held that immunity statues must, at the very least, protect immunized persons from the derivative use of their testimony.”-544

5. “Most courts hold that they cannot, on their own initiative, immunize a witness.  Rather, the immunization must follow a motion from the prosecution.  See, e.g., United States v. Pennell.”

6. “The sole permissible use of immunized testimony against the immunized person is in a prosecution for perjury or false statement.”-545

7. “Testifying under a grant of immunity involves two potential dangers.  First, the scope of immunity is limited to the subject matters spelled out in the immunity order….  Second, immunized testimony may potentially be used indirectly.”-545]

8. “The Court in Kastigar went on to hold that use and derivative use immunity is all that the constitution requires.”-545

9. “Kastigar imposed upon the prosecution a ‘heavy burden’ of demonstrating the independent sources of its evidence.  Many lower courts have interpreted this ‘heavy burden’ language to mean only that the prosecution demonstrate the independence of its sources by a preponderance of the evidence.”-546

10. The “Whitewater affair” involved various immunity issues.

A. “The ‘use and derivative use’ immunity statute, 18 U.S.C. 6002, provides that, where a witness validly asserts the privilege against self-incrimination and is given use immunity, the witness may not refuse to testify, ‘but no testimony or other information compelled under the order (or any information directly or indirectly derived from such testimony or other information) may be used against the witness in any criminal case except a prosecution for perjury, giving a false statement, or otherwise failing to comply with the order.’”-41

B. Kastigar’s “’heavy burden’ [involves] proving that ‘all evidence [the prosecution] seeks to introduce is untainted by the immunized act of production.’”-43

b. Negotiating immunity

1. Roger C. Spaeder, The Challenge of Negotiating Immunity

2. “Surfacing”
3. “Prosecutor’s debriefings
4. Informal immunity
A. “It is well established that a witness may obtain immunity through an informal agreement with the prosecutor in lieu of a formal grant of statutory immunity….  Courts have treated such agreements as binding contracts that ‘must be scrupulously performed and kept.’”-548

B. “An informal immunity agreement arguably binds only the local U.S. Attorney’s Office and is therefore enforceable only in the federal judicial district in which it is granted.”-549
C. “In addition, while a grant of federal statutory immunity protects the witness against state and local as well as federal prosecutions …, an informal immunity agreement assures no such extended protection.”-549
D. “Prosecutors often include buzzwords such as ‘full cooperation’ or ‘full and compete testimony’ in informal immunity agreements.  They may argue that a witness who fails to ‘cooperate fully’ has reneged on the agreement and thereby waived any objection to the use against him or her of immunized testimony.”-549
5. Investigatory interviews

A. “The decision to submit one’s client to a nonimmunized investigatory interview by the prosecutor gives rise to several potential problems.  First, any incriminatory statements made in the course of the interview will be regarded as a waiver of the Fifth Amendment privilege, and the government may use those statements against the client.  Second, any false statements made during the interview can become the basis for an alleged violation of 18 U.S.C. section 1001.  Third, if the prosecutor regards statements made by the client as incomplete or false, the interview could escalate rather than allay the government’s suspicions.”-550

6. The proffer

A. “Proffers are given in two forms.  (1) The hypothetical proffer speaks in generalities.  It does not attribute the information directly to the witness, but provides the prosecutor with sufficient insight into the substance of the witness’s proposed testimony to make a decision whether to negotiate for immunity.  (2) The subject matter proffer simply identifies the subjects about which the witness is prepared to speak truthfully.”-550

B. “defense counsel must bear in mind that prosecutors generally do not give such immunity until: (1) they are confident of the witness’s relative culpability level, and (2) they have received, at a minimum, a proffer of some kind concerning the witness’s expected testimony.”-550
C. “based on relative culpability levels, they will consider immunity for those lower level witnesses whose testimony will provide information that incriminates the higher ups.”-550
D. “under most circumstances, although the government will promise not to use the proffer directly against the client in any subsequent prosecutions, it retains the right to use the information obtained in the proffer as investigative leads that ultimately can be used to build a case against the witness.”-550
E. “In the absence of an agreement by the government that limits the use of the proffer, statements made in the proffer may be used against the client.”-550
7. Blind immunity

A. “The ‘blind immunity’ approach involves tendering the witness for formal or informal immunity without any proffer whatsoever.”-551

B. “A necessary witness with only modest but real exposure (therefore one who is not likely to be charged with a substantive offense anyway) is in the best position to demand blind immunity.”-551
8. Off the record interview

A. “some U.S. Attorney’s Offices require that a witness seeking immunity submit to what is somewhat erroneously called an off the record interview.  Before submitting to such an interview, defense counsel should attempt to obtain from the prosecutor a written agreement limiting as much as possible the government’s use of information derived from the interview.”

B. “The least satisfactory type of agreement, from the defense attorney’s point of view, is the ‘Queen for a Day’ protection often given by the U.S. Attorney’s Office for the Southern District of New York.  That agreement merely provides that the government will not offer in evidence on its direct case any statements made by the client during the interview.  The government reserves its right to use those statements for purposes of cross examination or rebuttal as well as to use information derived from the interview in obtaining leads to other evidence.”-551
9. The role of cooperation

A. “Typically, witnesses with substantial criminal involvement do not receive immunity unless they also agree to plead guilty to some lesser or related criminal offense.  In white collar cases, especially since the enactment of the Federal Sentencing Guidelines, many white collar first offenders—even those who cooperate—will serve prison terms.”-552

10. Conclusion

c. Immunity negotiation exercise: the ethics of negotiation

XXI. Confessions

A. Due process and voluntariness

1. “In the landmarks case Brown v. Mississippi, the Supreme Court ruled the confessions of the three men involuntary and overturned their convictions.  The Court articulated a general rule: where a defendant’s statement is obtained by the police through means of coercion that renders it ‘involuntary,’ the due process clause of the Fifth Amendment (or, in state trials, the Fourteenth Amendment) requires the trial court to exclude the statement from the defendant’s criminal trial.  In addition, an appellate court must reverse a conviction if such a statement was admitted at trial, even if there was ‘ample evidence aside from the confession to support the conviction.’  However, the Court has recently held that admission of a coerced confession can sometimes be ‘harmless error.’  The Court has suggested that coerced statements may not be used even for impeachment purposes.”-556

2. “The Court has articulated several rationales for excluding coerced statements.  First, excluding coerced confessions deters police misconduct, satisfying the ‘deep rooted feeling that the police must obey the law while enforcing the law’ and ‘that in the end life and liberty can be as much endangered from illegal methods used to convict those thought to be criminals as from the actual criminals themselves.’  Second, the exclusionary remedy voices society’s disapproval for techniques ‘so offensive to a civilized system of justice that they must be condemned.’  Finally, exclusion protects the integrity of the courts from evidence that is ‘revolting to the sense of justice.’”-556

3. “Coercive police activity is a necessary predicate to the finding that a confession is not ‘voluntary’ within the meaning of the Due Process Clause of the Fourteenth Amendment.”-556

4. The totality of the circumstances test

a. “The voluntariness standard requires a showing that (1) the police subjected the defendant to coercive conduct; and (2) that conduct was sufficient to overcome the will of the accused, considering his particular vulnerabilities and the conditions of the interrogation, and regardless of whether he was guilty or innocent.  In applying this two pronged test, courts must examine the ‘totality of the circumstances,’ because: ‘Coercion can be mental as well as physical, and … blood of the accused is not the only hallmark of an unconstitutional inquisition….”-557

b. “Totality of the circumstances demands a flexible case-specific inquiry, because there is ‘no single litmus paper test for constitutionally impermissible interrogation.’  Instead, the courts look to both ‘objective’ factors … and ‘subjective’ factors, focusing on the particular vulnerability of the individual suspect (for example, age, education, mental instability, sobriety, and familiarity with the criminal justice system).  The inclusion of both objective and subjective factors reflects multiple goals.”-557

1. “Reducing the risk of unreliable confessions.”-557

2. “Preventing the police from taking unfair advantage of a suspect.  This inquiry involves what Professor Grano calls the ‘fox-hunter’s, equality, and human dignity arguments.’  The ‘fox hunter’s argument’ requires the government to conduct a thorough investigation of the facts, and not just rely on confessions, in order to give defendants a sporting chance to win at trial.  The ‘equality argument’ prevents the government from using its vastly greater resources to overwhelm the defendant.  The ‘human dignity’ argument demands that the government avoid undue pressure and cruelty.”-558

3. “Preventing the police from unreasonably limiting the suspect’s options.”-558

A. Use of force and fear of physical injury

1. “The use or threatened use of force is highly determinative of involuntariness.”-559

2. “In Arizona v. Fulminante, defendant Fulminante had been incarcerated in prison and was approached by an undercover informant, Anthony Sarivola, who presented himself as an organized crime figure.  Sarivola offered to protect Fulminante from ‘some rough treatment’ at the hands of fellow inmates, if Fulminante told the truth about a rumor that he had killed his 11-year old stepdaughter.  The Court held that Fulminante’s confession was involuntary because there was ‘a credible threat of physical violence’ such that Fulminante’s ‘will was overborne in such a way as to render his confession the product of coercion.’”-559

B. Psychological pressures

1. “The use of psychological pressure, lengthy interrogations, and deprivations of bodily needs will also tend to render a confession involuntary.”-559

2. “in Spano v. New York, Vincent Spano, a suspect in a murder case, was interrogated for hours by several officers despite his requests for an attorney and his manifest desire to remain silent….  Finally, after succumbing to the friend’s questioning and signing a statement, Spano was taken to the scene where he had thrown away the murder weapon, was questioned further, and made additional damaging statements….  [The Court concluded] that [Spano’s] will was overborne by official pressure, fatigue, and sympathy falsely aroused….  When such an intent is shown, this Court has held that the confession obtained must be examined with the most careful scrutiny, and has reversed a conviction on facts less compelling than these.  Accordingly, we hold that [Spano’s] conviction cannot stand under the Fourteenth Amendment.”-560

C. Deceptive police practices

1. “courts pay considerable attention to ‘deceptive police tactics’ when determining whether a confession is voluntary.”-560

D. Promises of leniency

1. “Promises of leniency may also be considered in determining voluntariness.  For example, in Lynumn v. Illinois, the defendant, Beatrice Lynumn, underwent police interrogation during which she denied and then admitted having sold marijuana….  According to the defendant, she believed that if she answered the questions as they wanted her to answer, she would not be prosecuted.  Lynumn testified that she asked the police what to say and was told to admit to the marijuana sale, which she did….  In reviewing the totality of the circumstances, the Court held that Lynumn’s confession had been coerced….”-561

2. “Some courts have imposed a strict prohibition against promises….  Other courts prohibit only specific promises made in exchange for a confession, so that an officer’s general statement that he will help a defendant ‘all that he can’ will not render that defendant’s subsequent confession involuntary….  Still other courts refuse to omit confessions unless they were induced by promises ‘of such character as would be likely to influence the defendant to speak untruthfully.’”-561

3. “Generally speaking, however, an officer’s words of comfort and frequent assurances made to make a defendant feel more comfortable about speaking will not render a confession involuntary, at least where the defendant has been given Miranda warnings and knows at the time of the confession that he may be prosecuted following the confession.”-562

5. Proving voluntariness

a. “The prosecution bears the burden of establishing that a confession was voluntary by a ‘preponderance of the evidence.’”-562

b. “If the judge finds the confession involuntary, then it must be excluded….  If the judge finds the confession voluntary, then the defendant must be permitted to attack its veracity in front of the jury by introducing the circumstances in which it was given….  [e]ven if a confession is erroneously introduced, the reviewing court must uphold the conviction if the prosecution is able to demonstrate that it was harmless beyond a reasonable doubt.”-563

6. Fruit of the poisonous tree

a. “Involuntary confessions are inadmissible for any purpose, including impeaching a defendant on the witness stand….  The fruit of the poisonous tree doctrine presumably applies just as it does to Fourth Amendment violations, although the Supreme Court has not yet expressly so held.  Thus, the admissibility analysis involves … whether the evidence had an independent source, or would inevitably have been discovered, or is so attenuated from the tainted confession that it should be admitted.”-563

7. Causation

a. “The Court has repeatedly required that police conduct must have ‘induced,’ ‘brought about,’ ‘produced,’ ‘extracted,’ or ‘obtained’ the confession.”-563

8. Police tactics, psychological coercion, and the need for due process protection against involuntary confessions

9. Interpretive approaches to due process voluntariness

a. “One possible extratextual source is the ‘original intent’ of the Framers of the constitution….  History has been relevant in a broad sense: the Court generally invalidates investigatory techniques that were banned by the common law and the colonists….  [The Court] looks to other extratextual sources, such as ‘immutable principles of justice, or principles of justice that, if not immutable and universal, at least are basic to the American system of justice.’”-567

XXII. Sixth Amendment Right to Counsel

A. In Massiah v. United States, the Court held that “a criminal defendant’s Sixth Amendment right to counsel protects the defendant during post indictment interactions with government agents.”-594

B. The Massiah Doctrine

1. Spano v. New York—The “police obtained a confession from an indicted defendant who had already retained a lawyer.  During interrogation, the defendant had asked for his lawyer, but the police ignored his requests.  The Court held that the confession was involuntary, based on a number of factors, including the denial of counsel.  Several years later, the Court finally held that states must provide counsel to indigent defendants in criminal cases [in Gideon v. Wainwright].”-595

2. Massiah v. United States—“A federal grand jury had indicted Massiah and his friend, Colson, for narcotics offenses.  Massiah hired a lawyer, pleaded not guilty at his arraignment, and was released on bail.  Without his or his lawyer’s knowledge, Colson had agreed to cooperate with government efforts to trap Massiah into making incriminating statements.  Colson permitted the government to install a radio transmitter in his car.  He then asked Massiah to get into the car and initiated a conversation with Massiah about the narcotics charges.  Massiah made damaging admissions to Colson, which were intercepted by federal agents and recounted at Massiah’s trial.”-596

3. “His claim … focused on his Sixth Amendment right to counsel, which applies ‘in all criminal prosecutions.’  According to Massiah, that right to counsel cloaked him with protection from the time of indictment through trial and was violated when the government obtained statements through trickery and in the absence of his lawyer….  The Supreme Court agreed….  Justice Stewart held that the Sixth Amendment precluded the government from ‘deliberately eliciting’ damaging statements from the defendant without providing the defendant the opportunity to consult with counsel.  According to Justice Stewart, the Sixth Amendment right to counsel arose when Massiah was indicted and applied during pretrial as well as trial stages of the process.”-596

4. The Court said: “Any secret interrogation of the defendant, from and after the finding of the indictment, without the protection afforded by the presence of counsel, contravenes the basic dictates of fairness in the conduct of criminal causes and the fundamental rights of persons charged with crime.”-597

5. “Massiah comes far closer to a bright line rule than the ‘totality of the circumstances’ approach used in the coerced confession cases.  Rather than evaluate, on a case by case basis, the voluntariness of confessions, the Massiah doctrine sets up an automatic formula: any uncounseled statement ‘deliberately elicited’ after indictment must be excluded from trial.  On the other hand, the Massiah doctrine is limited to situations in which the adversarial process has begun.”-597

6. Adversarial proceedings include: “formal charge, preliminary hearing, indictment, information, or arraignment.”-597

7. Escobedo v. Illinois—“the Court dealt with a confession by an incarcerated, but uncharged, murder suspect.  The suspect, Escobedo, had retained counsel and repeatedly asked to see his lawyer, but police refused to honor his request.  Moreover, his lawyer came to the police station but was denied access to his client.  Despite the Court’s recognition that the preindictment stage of a case is critical to a defendant, and that it could draw ‘no meaningful distinction’ between pre- and post-indictment interrogations, it declined to create a broad right to counsel.  Instead, it issued a very limited holding, as follows: ‘Where, as here, the investigation is no longer a general inquiry into an unsolved crime but has begun to focus on a particular suspect, the suspect has been taken into police custody, the police carry out a process of interrogations that lends itself to eliciting incriminating statements, the suspect has requested and been denied an opportunity to consult with his lawyer, and the police have not effectively warned him of his absolute constitutional right to remain silent, the accused has been denied ‘The Assistance of Counsel’ in violation of the Sixth Amendment to the Constitution … and … no statement elicited by the police during the interrogation may be used against him at a criminal trial.”-598

a. “the Court itself recognized that the holding in Escobedo was limited to its own facts.”-598

C. Deliberate Elicitation

1. “An officer may be found to have deliberately elicited incriminating statements directly, by engaging the defendant in conversation about the charged conduct, or indirectly, by knowingly exploiting an opportunity to confront an accused without an attorney present.  An example of the direct variety of deliberate elicitation is Brewer v. Williams….”-598

2. “In United States v. Henry, law enforcement agents contacted an informant/cellmate of the defendant, who had been indicted on a charge of armed robbery, and told the cellmate ‘to be alert to any statements made by [the defendant], but not to initiate any conversation with or question [him] regarding the … robbery.’  Subsequently, the cellmate reported to the agents that the defendant had admitted to participating in the robbery.  The cellmate was paid for providing the information.  The Court held that the government had ‘deliberately elicited’ the defendant’s admissions.  The Court emphasized that the cellmate had been an informant for more than a year, that he was paid only if he produced useful information, and that the agents knew that he had access to the defendant and would be able to converse with the defendant without raising suspicion….  [t]he Court concluded, the agents ‘must have known that such propinquity likely would lead’ to incriminating statements.  The Court also viewed as important the fact that the cellmate was not a ‘passive listener,’ but instead had some ‘conversations’ with the defendant and that the defendant’s incriminating statements were ‘the product’ of these conversations.”-600

3. “By way of contrast, asking an informant merely to listen does not violate a defendant’s right to counsel.  Thus, in Kuhlmann v. Wilson, the Court held that a defendant’s incriminating statements, reported to the police by a cellmate who had been instructed to ‘keep his ears open,’ had not been ‘deliberately elicited’ within the meaning of Massiah.”-600

a. The Court determined that “the cellmate acted as a ‘listening post without participating in active conversation and prompting particular replies.’”-600

4. “Finally, ‘knowing exploitation’ by law enforcement officers of an ‘opportunity to confront the accused’ without the assistance of counsel may violate the Massiah doctrine even when the officers did not intentionally create the situation.  In Maine v. Moulton, Moulton and Colson were indicted with four counts of theft and, assisted by counsel, were arraigned and released on bail.  Moulton and Colson subsequently met in order to plan their trial strategy, and, according to Colson, Moulton proposed killing a witness.  Colson then confessed to the police and consented to record any calls from Moulton.  He also agreed to wear a body transmitter in order to record further conversations and meetings with Moulton regarding trial strategy.  During one such meeting with Moulton, which had been requested by Moulton, Colson elicited several incriminating statements from Moulton.  The Court held that the statements should have been excluded, rejecting the prosecution’s contention that the fact that Moulton had initiated the telephone calls and the meetings meant that his Sixth Amendment rights had not been violated.  The Court explained that ‘knowing exploitation by the State of an opportunity to confront the accused without counsel being present is as much a breach of the State’s obligation not to circumvent the right to the assistance of counsel as is the intentional creation of such an opportunity.’  Thus, ‘the Sixth Amendment is violated when the State obtains incriminating statements by knowingly circumventing the accused’s right to have counsel present in a confrontation between the accused and a state agent’ and any statements acquired in such a manner may not be admitted at a trial of the accused.”-600

D. Waiver

1. “In order to enjoy the benefit of waiver, however, the government must demonstrate ‘an intentional relinquishment or abandonment of a known right or privilege.’  In other words, the government must prove that the defendant’s waiver of the right to counsel was ‘voluntary’ and ‘knowing and intelligent.’”-601

2. “Whether the waiver was voluntary is judged by a bright line rule: there may be no finding of waiver if the defendant has invoked the right to counsel and if the waiver was made in response to government initiated interrogation.”-601

3. Michigan v. Jackson—“a defendant named Jackson was arrested and arraigned.  Jackson requested that counsel be appointed for him, and that request was granted.  Before he was able to contact his appointed attorney, two officers advised him of his Miranda rights, and he confessed.  The Court held the waiver invalid, applying a rule that provides that an accused person in custody, who has ‘expressed his desire to deal with the police only through counsel, is not subject to further interrogation by the authorities until counsel has been made available to him, unless the accused himself initiates further communication, exchanges, or conversations with the police.’  Thus, the Court held that the defendant’s confession was taken without an adequate waiver and could not be used against him during the prosecution’s case in chief at trial.”-601

4. Patterson v. Illinois—“defendant Patterson was indicted in connection with a murder.  Upon indictment, Patterson’s Sixth Amendment rights ‘ripened.’  Nevertheless, police questioned him in jail without a lawyer’s presence.  Before doing so, they informed him of his Miranda rights, including his Miranda right to an attorney, and obtained a standard Miranda waiver.  Patterson then confessed.  Responding to Patterson’s claim that his Sixth Amendment rights had been violated by the questioning, the Supreme Court held that he had waived those rights.  According to the Court, Patterson’s Miranda waiver constituted a waiver of his Sixth Amendment rights for two reasons.  First, the Miranda warnings had sufficiently apprised Patterson of the fact that he had a right to have a lawyer present during questioning, so his waiver was knowing and intelligent in that respect.  Second, his waiver was voluntary because, while his Sixth Amendment right to counsel had attached at indictment, he had not yet invoked that right—that is, expressly indicated by words or conduct that he wished to avail himself of the right….”-601

5. Note on Prosecution Ethics

a. “Many jurisdictions have a version of the American Bar Association’s Model Code of Professional Responsibility, which includes the following provision: ‘A. During the course of his representation of a client a lawyer shall not: 1. Communicate or cause another to communicate on the subject of the representation with a party he knows to be represented by a lawyer in that matter unless he has the prior consent of the lawyer representing such other party or is authorized by law to do so….”-602

b. “Most courts would hold that recording the conversations of unindicted persons does not violate DR 7-104(A), while similar communications with indicted persons does violate the rule.”-602

c. “The rule states that ‘during the course of the lawyer’s representation of a client, a lawyer shall not….’  Prosecutors have no client in the sense that other lawyers do.  Moreover, prosecutors are charged with the duty to seek justice, not just to advocate a partisan victory.”-603

d. “most courts have acknowledged in one way or another that prosecutors are exempt from DR 7-104 before indictment.”-603

E. Scope of the sixth amendment exclusionary rule

1. “Confessions and statements obtained in violation of a defendant’s Sixth Amendment right to counsel are inadmissible under the Massiah doctrine.”-605

2. “In Maine v. Moulton, for example, police officers investigated Moulton’s plan to kill a state witness, because the officers wanted to ensure the witness’s safety, not because they wanted to gather evidence for Moulton’s impending trial.  The incriminating statements deliberately elicited in the course of the investigation were nevertheless inadmissible at that trial, because the police obtained them in the absence of counsel and after the initiation of criminal proceedings.”-605

3. “Despite its broad rule in Moulton that the police officers’ alternative purpose in eliciting the statements was irrelevant, the Court has significantly narrowed the reach of the Sixth Amendment exclusionary rule by holding that it is ‘offense specific.’  That is, the rule excludes only those statements relating to an offense for which the adversarial process has been initiated.”-605

4. “As with violations of other constitutional provisions, the fruit of the poisonous tree doctrine excludes evidence discovered as a result of Sixth Amendment violations, and the traditional limitations on that doctrine—inevitable discovery, independent source, and attenuation of the taint—apply.”-606

5. “the Court in Michigan v. Henry held that prosecutors may impeach defendants with statements taken in violation of Jackson’s prophylactic rule.  But the Court did not reach the second issue—that is, whether a prosecutor may use for impeachment a statement obtained via a ‘true’ violation of the Sixth Amendment right to counsel.”-606

F. Text, History, and the Sixth Amendment

1. Note on prosecution and defense ethics

a. “Consider the applicability of Model Rule of Professional Conduct 3.8(b), which declares that a prosecutor in a criminal case shall ‘make reasonable efforts to assure that the accused has been advised of his right to, and the procedure for obtaining, counsel and has been given reasonable opportunity to obtain counsel….’”-608

XXIII. The Miranda Rule

1. Miranda v. Arizona

Miranda v. Arizona—1966

Issue: Whether statements made while an accused criminal is in custody and subject to interrogation are inadmissible at trial in spite of the voluntariness with which they were made, if the accused is not provided full and complete warnings of his constitutional rights? YES

Rule: “At the outset, if a person in custody is to be subjected to interrogation, he must first be informed in clear and unequivocal terms that he has the right to remain silent….  [t]he warning will show the individual that his interrogators are prepared to recognize his privilege should he choose to exercise it.”-617

Requirement for triggering of Miranda rights is “incommunicado interrogation of individuals in a police dominated atmosphere, resulting in self incriminating statements without full warnings of constitutional rights.”-613

“The warning of the right to remain silent must be accompanied by the explanation that anything said can and will be used against the individual in court.”-618

“an individual held for interrogation must be clearly informed that he has the right to consult with a lawyer and to have the lawyer with him during interrogation under the system for protecting the privilege we delineate today.”-618

“In order fully to apprise a person interrogated of the extent of his rights under this system then, it is necessary to warn him not only that he has the right to consult with an attorney, but also that if he is indigent a lawyer will be appointed to represent him.”-619

“Once warnings have been given, the subsequent procedure is clear.  If the individual indicates in any manner, at any time prior to or during questioning, that he wishes to remain silent, the interrogation must cease.”-619

“If the individual states that he wants an attorney, the interrogation must cease until an attorney is present.”-619

“If the individual cannot obtain an attorney and he indicates that he wants one before speaking to police, they must respect his decision to remain silent.”-619

“The warnings required … in accordance with our opinion today are, in the absence of a fully effective equivalent, prerequisites to the admissibility of any statement made by a defendant.”-619

“Volunteered statements of any kind are not barred by the Fifth Amendment and their admissibility is not affected by our holding today….”-620

2. Criticizing and deconstitutionalizing Miranda

a. “There are other sources of authority, besides Miranda, that may require additional warnings.  Consider Article 36 of the Vienna Convention on Consular Relations, to which the United States is a signatory, which requires that detained foreign nationals be notified that they are entitled to communicate with their consul.”-44

a. The role of text

1. “The text of the Fifth Amendment is subject to at least two different interpretations—one that would not protect the defendant during custodial interrogation by the police and one that would.  Under the less protective interpretation of the Fifth Amendment, Miranda was wrongly decided, because the plain meaning of the text does not provide protection at that point in the criminal process.”-624

b. Miranda and original intent

c. “Coercion” or “involuntariness” versus “compulsion”

d. Deconstitutionalizing Miranda
1. Oregon v. Elstad—The Court held “that some confessions taken in violation of Miranda do not violate the constitution.”-639

2. “The Court has apparently come to view Miranda violations as distinct from constitutional violations.  It has thus described the Miranda rule as ‘prophylactic.’  Presumably, this means that the rule was designed to prevent future or likely harm, and that if the harm does not occur, the constitution was not violated.”-640

3. “The United States Court of Appeals for the Fourth Circuit recently held that Miranda is not constitutionally required and that Congress may overrule it for federal prosecutions.  The Fourth Circuit case, United States v. Dickerson, involved the constitutionality of 18 U.S.C. § 3501, a federal statute that reestablished voluntariness as the sole test for the admissibility of confessions in federal prosecutions.  Under the statute, in other words, a confession that was voluntary but that was taken in violation of Miranda would be admissible in federal court.”-45

e. Miranda’s impact

1. “Many commentators agreed at the time that Miranda had little effect on the confession rate, although in one study there was at least a modest decline in the rate.  Even in that study, however, the conviction rate was virtually unchanged.

f. Custody

1. “As the Court made clear in its opinion, police are not required to give Miranda warnings unless they subject a person to ‘custodial interrogation….’  Generally speaking, custodial interrogation is ‘questioning initiated by law enforcement officers after a person has been taken into custody or otherwise deprived of his freedom of action in any significant way.’  A person is in custody when formally arrested.  If there has been no formal arrest, an objective test is used in determining whether a person has been taken into custody or significantly deprived of freedom: a court must determine ‘how a reasonable man in the suspect’s position would have understood his situation.”-645

2. “An ‘unarticulated plan [to arrest a suspect] has no bearing on the question whether a suspect was ‘in custody’ at a particular time.’”

3. Stansbury v. California—“Stansbury agreed to accompany police to a stationhouse for questioning.  The police questioned him without giving him Miranda warnings, and he admitted seeing the homicide victim that night.  When he also admitted that he had several prior felony convictions, the police Mirandized him, and he requested an attorney.  The trial court denied a suppression motion, concluding Stansbury was not in ‘custody’ when first questioned, even though the officers subjectively may have thought otherwise.  In a per curiam opinion, the Court concluded: ‘the initial determination of custody depends on the objective circumstances of the interrogation, not on the subjective view harbored by either the interrogating officers or the person being questioned.’”-645

4. “a police officer’s subjective view that the individual under questioning is a suspect, if undisclosed, does not bear upon the question whether the individual is in custody for purposes of Miranda.”-646

5. “A person is not considered to be in custody unless freedom of movement is restrained in some ‘significant way….’  For example, a person detained pursuant to a routine traffic stop is not considered to be in custody, so Miranda does not apply.”-646

6. “Although relevant, location is not determinative when deciding whether a person is in custody.”-647

7. “A jailed suspect generally is considered to be in custody, even if the questioning deals with charges unrelated to those for which the suspect is jailed.  For example, [in Mathis v. United States], a defendant incarcerated on state charges successfully sought to exclude incriminating statements he made after being questioned by an Internal Revenue Service investigator who failed to provide him with his Miranda rights….  Both the Ninth and the Fourth Circuit Courts of Appeals, for example, require a showing that the questioning officer placed further limitations on the individual’s freedom than were imposed by general prison conditions.  The test in both these circuits is whether the officer’s conduct ‘would cause a reasonable person to believe his freedom of movement had been further diminished.’”-647

8. “Is the probationer ‘in custody’ when answering the probation officer’s questions?  In Minnesota v. Murphy, the Court answered in the negative, holding that the Fifth and Fourteenth Amendments do not prohibit the introduction of the probationer’s statements.  The Court explained that Murphy was not in custody for purposes of Miranda because reporting to a probation officer does not involve a formal arrest or significant restraint on freedom.”-648

Rhode Island v. Innis—1980

Issue: Whether “the respondent was ‘interrogated’ by the police officers in violation of the respondent’s undisputed right under Miranda to remain silent until he had consulted with a lawyer”? NO

Holding: “It is our view … that the respondent was not subjected by the police to words or actions that the police should have known were reasonably likely to elicit an incriminating response from him.”-656  Thus, “we conclude that the respondent was not ‘interrogated’ within the meaning of Miranda.”-655
Rule: “It is clear … that the special procedural safeguards outlined in Miranda are required not where a suspect is simply taken into custody, but rather where a suspect in custody is subjected to interrogation.  ‘Interrogation,’ as conceptualized in the Miranda opinion, must reflect a measure of compulsion above and beyond that inherent in custody itself.”-655

“We conclude that the Miranda safeguards come into play whenever a person in custody is subjected to either express questioning or its functional equivalent.  That is to say, the term ‘interrogation’ under Miranda refers not only to express questioning, but also to any words or actions on the part of the police (other than those normally attendant to arrest and custody) that the police should know are reasonably likely to elicit an incriminating response from the suspect.”-655

“But, since the police surely cannot be held accountable for the unforeseeable results of their words or actions, the definition of interrogation can extend only to words or actions on the part of police officers that they should have known were reasonably likely to elicit an incriminating response.”-655

g. Notes and comments

1. “The Innis test, with its objective standard, appears to cast a fairly broad net.  In reality, the Court has applied it rather narrowly.  In Arizona v. Mauro, it refused to find that interrogation occurred when police attended, and tape recorded, a meeting between a woman and her husband, who had been taken into custody for suspicion of killing their son.  The Court remarked that the event was not a ‘psychological ploy’ intended by the officers to incriminate Mauro.  More interesting is the fact that the Court showed little interest in analyzing whether the officers ‘should have known’ that the situation was reasonably likely to elicit incriminating statements from him.  Instead, the majority focused on the Arizona Supreme Court’s finding that the officers were aware of a ‘possibility’ that Mauro would incriminate himself during the meeting.  According to the Court, a ‘possibility’ does not indicate ‘a sufficient likelihood of incrimination to satisfy the legal standard articulated in … Rhode Island v. Innis.’”-657

2. “Another narrowing device is characterizing brief interactions as ‘on the scene questioning,’ rather than interrogation.”-658

3. “In [Pennsylvania v. Muñiz], the arresting officer explained to the arrestee how the field sobriety tests would be administered.  During this process, the arrestee made incriminating statements.  The Court held that these statements were admissible because the officer’s comments were ‘not likely to be perceived as calling for any verbal response.’  At the same time, however, the Court recognized that a request that the arrestee compute the date of his fourth birthday did constitute interrogation, rendering inadmissible the arrestee’s inept responses.”-658

h. Waiver

1. Voluntary, knowing, and intelligent waiver

A. In Miranda, the Court held that “The defendant may waive effectuation of [his] rights, provided the waiver is made voluntarily, knowingly and intelligently.  If, however, he indicates in any manner and at any stage of the process that he wishes to consult with an attorney before speaking there can be no questioning.”-661

B. “A heavy burden rests on the government to demonstrate that the defendant knowingly and intelligently waived his privilege against self incrimination and his right to retained or appointed counsel.”-661

C. “An express statement that the individual is willing to make a statement and does not want an attorney followed closely by a statement could constitute a waiver.  But a valid waiver will not be presumed simply from the silence of the accused after warnings are given or simply from the fact that a confession was in fact eventually obtained….  The record must show, or there must be an allegation and evidence which show, that an accused was offered counsel but intelligently and understandingly rejected the offer.  Anything less is not waiver.”-661

D. “Whatever the testimony of the authorities as to waiver of rights by an accused, the fact of lengthy interrogation or incommunicado incarceration before a statement is made is strong evidence that the accused did not validly waive his rights.”-661

E. Although the Court in Miranda mentioned a “heavy burden,” it has held that “the prosecution ‘need prove waiver only by a preponderance of the evidence.’”-662

F. North Carolina v. Butler—“the Court held that an express statement of waiver was not required.  Butler had been arrested following an armed robbery.  The FBI agents who arrested him determined that he had ‘an 11th grade education and was literate.’  He was given an ‘Advice of Rights’ form to read and, when asked if he understood those rights, stated that he did.  He refused, however, to sign the waiver at the bottom of the form, stating ‘I will talk to you but I am not signing any form.’  He then made damaging statements.  In upholding the admission of those statements the Court emphasized that the question of waiver ‘is not one of form, but rather whether the defendant in fact knowingly and voluntarily waived’ his Miranda rights.”-662

G. “The substance of the waiver analysis has two parts: first, the waiver must have been voluntary, and second, it must have been knowingly and intelligently made.  The first prong is similar to voluntariness in confession cases: considering the totality of the circumstances, the court must find that the waiver was a product of a free and deliberate choice….  Courts must decide this issue based on the ‘particular facts and circumstances surrounding the case, including the background, experience, and conduct of the accused.’”-662

H. Connecticut v. Barrett—“defendant Barrett had been advised of his Miranda rights and signed a card stating that he understood those rights.  Barrett then made verbal admissions to having committed sexual assault, although he insisted that he would not give a written statement unless his attorney was present.  The Court found the ‘illogical’ nature of this decision unimportant to the waiver analysis and refused to deem it an indication that Barrett had failed to understand that verbal statements could (and would) be just as damaging as written statements.  It remarked, ‘we have never ‘embraced the theory that a defendant’s ignorance of the full consequences of his decisions vitiates their voluntariness.’’”-663

I. Barrett is instructive for another purpose: it illustrates that a waiver can be limited in scope.  Barrett obviously invoked his right to counsel for purposes of making a written statement, but he waived that right, and his right to remain silent, as to verbal admissions.”-663

2. Resumption of questioning after an initial assertion of rights

A. The right to remain silent

1. “As a general rule of thumb, even after a defendant invokes his Fifth Amendment right to remain silent, police may question him with respect to another offense, provided that they ‘scrupulously honor’ his original decision to remain silent.  In Michigan v. Mosley, a detective arrested Mosley in connection with some robberies and gave him appropriate Miranda rights.  Mosley refused to discuss the robberies and was left alone.  Two hour later, a different detective again gave him Miranda warnings and questioned him about an unrelated murder.  Mosley then made incriminating statements about the murder.  The Supreme Court held that these statements were not obtained in violation of Miranda.  The Court reasoned that the main purposes of Miranda were to ensure that defendants will be informed of their right to remain silent and that police will scrupulously honor the exercise of that right, so as to dispel the inherently coercive atmosphere present during custodial interrogations.”665

2. The Court went on to hold that “the admissibility of statements obtained after the person in custody has decided to remain silent depends under Miranda on whether his ‘right to cut off questioning’ was ‘scrupulously honored.’”

B. The right to counsel

1. “Under the bright line rule of Edwards v. Arizona, all government questioning must cease once a suspect exercises the Miranda right to consult with an attorney.  In Edwards, police gave the defendant his Miranda rights and left him alone after he stated that he wanted to speak with an attorney.  The next morning the officers reapproached Edwards in his jail cell and read him his Miranda rights again. Edwards said he was willing to talk and made incriminating statements that he subsequently sought to suppress.  The Court held that the later questioning violated Edwards’ right to the assistance of counsel.”-666

2. The Court said: “when an accused has invoked his right to have counsel present during custodial interrogation, a valid waiver of that right cannot be established by showing only that he responded to further police initiated custodial interrogation even if he has been advised of his rights.  We further hold that an accused, such as Edwards, having expressed his desire to deal with the police only through counsel, is not subject to further interrogation by the authorities until counsel has been made available to him, unless the accused himself initiates further communication, exchanges, or conversations with the police.”-666

3. “Unlike a defendant’s Sixth Amendment right to the assistance of counsel, the Miranda right to counsel is not ‘offense specific.’  That is, incriminating statements obtained as a result of questioning after a defendant has invoked the Miranda right to counsel will be inadmissible even if the questioning and statements relate only to a separate and distinct crime.”-666

4. “the Miranda right to counsel must be invoked specifically: an accused’s invocation of his Sixth Amendment right to counsel during judicial proceedings does not constitute an invocation of the Miranda right to counsel.  In McNeil v. Wisconsin, Paul McNeil was arrested for an armed robbery at location ‘A’ and invoked his right to remain silent.  McNeil was represented by an appointed attorney at a bail hearing.  Two days later, officers approached McNeil in order to question him about a robbery at location ‘B’ and read him his Miranda rights.  He signed a waiver, agreed to talk, and made incriminating statements.  The following day formal charges of armed robbery at location ‘B’ were brought against him.  McNeil sought to exclude the incriminating statements, arguing that ‘his courtroom appearance with an attorney … constituted an invocation of the Miranda right to counsel, and … any subsequent waiver of that right during police initiated questioning regarding any offense was invalid.’”-667

5. In response to his arguments, “The Supreme Court disagreed.”  The Court said that “To invoke the Sixth Amendment interest is, as a matter of fact, not to invoke the Miranda-Edwards interest.”-667

6. The Court went on: The rule in Edwards “applies only when the suspect ‘has expressed’ his wish for the particular sort of lawyerly assistance that is the subject of Miranda.  It requires, at a minimum, some statement that can reasonably be construed to be expression of a desire for the assistance of an attorney in dealing with custodial interrogation by the police.”-668

7. “Once an accused avoids or gets past the McNeil hurdles and expresses a desire to deal with the police only through counsel, that accused is not subject to further interrogation by government officials until counsel has been provided ‘unless the accused himself initiates further communication, exchanges, or conversations with the police.’  Not all statements or inquiries made by a defendant to an officer should be considered an initiation of further discussion.…”-668

8. “On the other hand, when a defendant’s statements or inquiries can reasonably be interpreted as evincing ‘a willingness and a desire for a generalized discussion about the investigation’ at hand, an officer may reinitiate questioning.”-669

9. Oregon v. Bradshaw—“Bradshaw had been arrested and booked following a car wreck in which a person was killed.  The police read Bradshaw his Miranda rights and later rearrested him for furnishing liquor to the minor who was killed in the car wreck.  After that set of warnings, Bradshaw asked for a lawyer.  As he arrived at the jail, he asked a police officer, ‘well, what is going to happen to me now?’  The officer responded that he did not have to talk, that the officer was not attempting to talk with him, and that if he wanted to talk it had to be of his own free will.  Bradshaw responded that he ‘knew’ all of this and engaged in an incriminating conversation.  The Court held that the defendant’s inquiry, ‘well, what is going to happen to me now?,’ initiated further conversation and that Edwards did not bar the officer from questioning Bradshaw after that point.”-669

10. Davis v United States—“Davis had been arrested on suspicion of beating a sailor to death with a pool cue.  Navy investigators read him his Miranda rights and obtained from Davis a signed waiver of those rights.  Davis agreed to speak with the investigators, but about an hour into the interrogation said, ‘Maybe I should talk to a lawyer.’  The investigators then stopped their questioning and attempted to clarify whether Davis wished to consult an attorney.  Davis responded that he did not wish to speak with a lawyer and made incriminating statements….  At his murder trial, the court admitted the statements made between Davis’s first, tentative expression of interest in consulting counsel and his ultimate statement that he wanted a lawyer.  The Supreme Court agreed that the statements were properly admitted.  Justice O’Connor … characterized Edwards as a second layer of prophylaxis designed to guard a suspect’s Miranda right to counsel, which itself, according to Justice O’Connor, is not constitutionally required.  Adding a third layer of protection by requiring questioning to cease upon ambiguous statements would establish unreasonable obstacles to legitimate police investigative activity.  Instead, the majority determined, an appropriate balance is struck by requiring a suspect to ‘articulate his desire to have counsel present sufficiently clearly that a reasonable police officer in the circumstances would understand the statement to be a request for an attorney.’”-670

i. Nature of offense

1. “the Sixth Amendment right to the assistance of counsel attaches only to ‘serious’ cases, that is, cases in which imprisonment is actually imposed.”-672

2. Berkemer v. McCarty—“a motorist was stopped for a misdemeanor traffic offense.  He was questioned during the roadside stop and made incriminating remarks.  The Court ultimately determined that the motorist was not in custody during that period, and thus that Miranda warnings were not required.  But along the way, it emphasized that the Miranda interests were applicable and that if the motorist had been in custody, the warnings would have been required.  To rule otherwise, according to the Court, would muddy Miranda’s bright line quality, leaving law enforcement officers unsure in many instances whether the seriousness of the offense was such that the warnings were required.”-672

j. Exceptions

1. The Court “has recognized a few situations in which Miranda warnings are not required.  There have been two recognized exceptions: the exceptions for ‘public safety’ and ‘routine booking practices.’”-672

2. New York v. Quarles—“police responded to a midnight report that a woman had been raped at gunpoint.  Information provided to the police indicated that the assailant had fled into an all night grocery store….  One of the officers asked the handcuffed man where the gun was, without first administering Miranda warnings.  Quarles responded, ‘the gun is over there.’  The Court held that Quarles’ statement was admissible despite the absence of the warnings.  It reasoned that the custodial interrogation had occurred in circumstances posing a danger to the public, thus raising interests that outweighed Quarles’ interest in being warned of his rights.”

3. “The public safety exception was recently applied by the Washington Supreme Court in State v. Finch.  Finch had kidnapped his estranged wife and two others in a trailer.  After killing one of the kidnap victims as well as a police officer, Finch then holed up for the night in the trailer.  Outside was a SWAT team and an armored personnel carrier.  Early the next morning, a SWAT negotiator became concerned Finch was becoming ‘increasingly agitated and upset.’  He established telephone contact and tried to calm Finch down by suggesting that the killings had been in self defense.  Finch replied, ’it wasn’t no self defense.  It was premeditated, man.’  When the prosecution used that statement against him, Finch claimed that his Miranda rights had been violated.  In upholding the trial court’s denial of that claim, the Washington Supreme Court determined that there was ‘an objectively reasonable need’ to dispense with Miranda warnings in order to protect the police and Finch, who appeared to be suicidal.  The Court observed that ‘requiring the warnings in the present case could have further upset Mr. Finch and eroded the potential for a peaceful resolution.’”-46-47

4. “The ‘routine booking exception’ permits officers to ask general biographical questions during booking or pretrial services without first giving Miranda warnings.  The exception was developed in Pennsylvania v. Muñiz.  According to the Court, officers were not required to give Muñiz Miranda warnings when they arrested him on drunk driving charges and asked him questions as part of a routine practice for receiving persons suspected of driving while intoxicated.”-673

k. Scope of the Miranda exclusionary rule

1. Fruit of the poisonous tree

A. “The Supreme Court has confirmed that the net of the Miranda exclusionary rule does not cast broadly.  It has limited the rule to the exact statements or evidence obtained as a direct result of a Miranda violation.  The indirect ‘fruit’ of such a violation is not automatically excluded.”-674

Oregon v. Elstad—1985

Issue: Whether “the Self-Incrimination Clause of the Fifth Amendment requires the suppression of a confession, made after proper Miranda warnings and a waiver of rights, solely because the police had obtained an earlier voluntary but unwarned admission from the defendant”? NO

Rule: “Where an unwarned statement is preserved for use in situations that fall outside the sweep of the Miranda presumption, ‘the primary criterion of admissibility [remains] the ‘old’ due process voluntariness test.’”-678

“It is an unwarranted extension of Miranda to hold that a simple failure to administer the warnings, unaccompanied by any actual coercion or other circumstances calculated to undermine the suspect’s ability to exercise his free will, so taints the investigatory process that a subsequent voluntary and informed waiver is ineffective for some indeterminate period.”-679

“We must conclude that, absent deliberately coercive or improper tactics in obtaining the initial statement, the mere fact that a suspect has made an unwarned admission does not warrant a presumption of compulsion.  A subsequent administration of Miranda warnings to a suspect who has given a voluntary but unwarned statement ordinarily should suffice to remove the conditions that precluded admission of the earlier statement.  In such circumstances, the finder of fact may reasonably conclude that the suspect made a rational and intelligent choice whether to waive or invoke his rights.”-680

“We hold today that a suspect who has once responded to unwarned yet uncoercive questioning is not thereby disabled from waiving his rights and confessing after he has been given the requisite Miranda warnings.”-682
B. “the implicit reasoning of Justice O’Connor’s opinion in Elstad seems to be this: if Miranda is not itself a constitutional right, but merely a rule designed to protect constitutional rights, then non-constitutional Miranda violations do not need the same degree of protection as do ‘true’ constitutional violations.”-683

2. Impeachment

A. “The breadth of the Miranda exclusionary rule is limited in other contexts as well.  For example, statements obtained in violation of Miranda may be used for the purpose of impeaching the defendant’s trial testimony, provided that those meet usual trustworthiness standards….”-685

B. “On the other hand, the defendant’s invocation of the Miranda right to remain silent cannot be used for impeachment purposes.  The Court held in Doyle v. Ohio that it is improper for a prosecutor to comment on a defendant’s post-arrest silence after being given Miranda warnings.  It is permissible, however, for a prosecutor to comment on a defendant’s post-arrest silence when no Miranda warnings or their substantial equivalent are given to the defendant.”-685

l. Adequacy of warnings

1. “warnings must be given to all suspects who are subjected to custodial interrogation—even, presumably, judges, lawyers, and law students.”-688

2. California v. Prysock—“officers warned Prysock as follows: ‘You have the right to talk to a lawyer before you are questioned, have him present with you while you are being questioned, and all during the questioning.’  The officers then went on to advise Prysock, ‘You … have the right to have a lawyer appointed to represent you at no cost to yourself.’  Prysock argued that the language about the right to appointed counsel was inadequate because it failed to include the information that he could have an attorney appointed for him before and during questioning.  The Court disagreed, holding that the warnings had to be interpreted as a whole and finding that, taken together, the warnings ‘conveyed … his right to have a lawyer appointed if he could not afford one prior to and during interrogation.’”-688 

m. Undercover activities

1. Illinois v. Perkins--“Perkins, who was incarcerated on battery charges, came under suspicion for murder.  In order to gather information against him, police placed an undercover agent in the cellblock with him.  The agent engaged Perkins in conversation and asked whether ‘he had ever ‘done’ anybody.’  Perkins responded by describing ‘at length’ the murder of which he was suspected.  The trial court suppressed these statements, and the state appealed.  After state appellate courts affirmed the suppression, the Court took the matter on the state’s petition for a writ of certiorari.  The Court held that there was no Miranda violation in these circumstances, explaining that ‘conversations between suspects and undercover agents do not implicate the concerns underlying Miranda.’  Those concerns relate to the ‘inherently compelling pressures’ generated by a police dominated atmosphere.  If a suspect does not know that he is in the presence of police, those pressures are absent.”-690

E. Miscellaneous

1. “prosecutors are constitutionally obliged to turn over to the defense, prior to trial, all material, exculpatory evidence.”—Brady v. Maryland—699

2. “Some courts have interpreted this obligation to apply in the plea negotiation context.”—Sanchez v. United States--699

