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Evidence Outline Part II

I. Writings

A. The Best Evidence or Original Writing Rule

1. The Common Law

a. “the courts have created what has been called a ‘best evidence’ rule that requires a party to use the original of a writing when proving the writing’s content if that writing is material to the litigation.  Secondary evidence (that is, evidence other than the original) is admissible only after the proponent has demonstrated that the original is unavailable due to no serious fault on the proponent’s part.”-773

b. “The rule is applicable only to writings, however, because of what is perceived to be a greater danger of prefabrication with writings, and because the effect of fraudulent or inaccurate writings is often more significant due to the subjects that are addressed in, and influenced by, writings.”-773

c. What is a writing?

1. “Courts have interpreted a writing as including any chattel (tangible thing) containing an inscription that a party is attempting to prove at trial that is material to the litigation.  This definition conceivably could include everything from identification numbers on badges, license plates, and buildings, to inscriptions on tombstones, windows, and panel trucks.”-774

United States v. Duffy—5th Cir.—1972

Issue: Whether the trial court correctly admitted into evidence oral testimony concerning a “laundry mark” with the letters D-U-F on a shirt, as opposed to the shirt itself, in accordance with the “Best Evidence Rule”? YES

Rule: “When the disputed evidence, such as the shirt in this case, is an object bearing a mark or inscription, and is, therefore, a chattel and a writing, the trial judge has discretion to treat the evidence as a chattel or as a writing.”-775

d. Author commentary

1. “The key factors that the courts have relied upon in deciding whether inscribed objects are ‘writings’ have been: (i) the relative importance of the communicative content of the inscribed object in the case; (ii) the simplicity or complexity of that content and the consequent risk of error in admitting other evidence; (iii) the strength of the proffered evidence, taking into account corroborative witnesses or evidence that the presence or absence of bias or self interest on the part of the witnesses; (iv) the breadth of the margin for error within which mistake in any testimonial account or other proof would not undermine the point to be proved; (v) the presence or absence of an actual dispute as to content; (vi) the ease or difficulty of producing the object itself; and (vii) the reasons why the proponent of other evidence or content does not have or offer the object itself.”-776

e. Proving the terms of a writing

1. The practical aspect

A. “On the practical side, one is proving the content of a writing (broadly construed to include photographs and tape recordings, as well as written instruments) if that writing is the source of the information being proven.”-776

Meyers v. United States—U.S.App. D.C.—1948

Issue: Whether the trial court correctly admitted into evidence, in accordance with the “Best Evidence Rule,” a witness’s testimony regarding a codefendant’s statements made to a Senate Committee when a transcript of the testimony was available? YES

Rule: “the rule is limited to cases where the contents of a writing are to be proved.  Here there was no attempt to prove the contents of a writing; the issue was what Lamarre had said, not what the transcript contained.”-777

2. The legal aspect

f. What is the original?

1. “The question of what constitutes an original for purposes of the best evidence rule arises in two different contexts.  The first involves a situation in which the writing was created in multiple form.”-780

2. “The second context in which the question of originality arises is the situation in which a writing exists in a number of different stages or forms and each stage may be implicated differently in the cause of action.”-780

g. Terms of the writing must be material to the litigation

1. “courts have limited the requirement to documents that are ‘material’ to the litigation; stated in the negative, the best evidence rule is inapplicable to documents that are ‘collateral’ to the litigation.”-781

h. Exception to the rule

1. Original unavailable due to no serious fault of the proponent

A. “Whenever a party attempts to prove a document’s content, the best evidence rule precludes the use of secondary evidence, copies, or testimony unless the proponent demonstrates to the court’s satisfaction that the original is unavailable due to no serious fault of the proponent.”-781

B. “As the court explained in Pendley v. Murphy, … the general standard of diligence was that ‘before secondary evidence can be admitted, the party will be required to show that he has, in good faith, exhausted, in a reasonable degree, all the sources of information and means of discovery, which the nature of the case suggests and which were accessible to him.”-782

2. Original possession of third party

A. “If the original is in the possession of third parties who are subject to the court’s jurisdiction, the court will not consider the original to be unavailable (thereby permitting the use of secondary evidence) until the proponent has unsuccessfully employed the court’s processes to compel the document’s production.”-782

3. Original in opponent’s possession

A. “If the original is in the opponent’s possession and control, the proponent of the secondary evidence need not make any effort to obtain the original through discovery.  So long as the proponent gives adequate notice to the opponent (be it oral or in writing), through the pleadings or otherwise, that the proponent will prove at trial the content of a document in the opponent’s possession, the opponent cannot complain about the secondary means by which the proponent proves the document’s content.”-782

4. Intentional destruction of original

Schroedl v. McTague—Iowa—1964

Issue: Whether the trial court correctly refused to admit secondary evidence in the form of oral testimony to prove the contents of letters that had been lost or destroyed by the party seeking to introduce the evidence? NO

Rule: “The general rule is: ‘A party to a trial is not precluded from introducing secondary evidence of the contents of a destroyed instrument although he himself destroyed the instrument deliberately and voluntarily, if, at the time he did so, he acted under an erroneous impression as to the effect of his act or under other circumstances which render his act free from all suspicion of intentional fraud.’”-784

“’It is the settled rule that the former existence, execution, delivery, loss and contents of a lost instrument must be shown by clear, satisfactory and convincing evidence in order to establish the same….’  In a law action, of course, the required proof would be by a preponderance of the evidence.”-785

5. Original on public record

a. “The recordation of documents on public record, whether they are of a public or private nature, is authorized so that they will be available for public examination….  [c]ourts have always excused parties from producing original public records at trial.  In the place of original public records, the courts have required that parties establish the content of the public records either through a copy that the custodian has certified as true and accurate or through a copy compared to the original and authenticated through the testimony of the comparing witness.”-785

i. Secondary evidence: if the original is unavailable, do courts prefer the most accurate secondary evidence of content available?

1. “The minority view in this country, denoted the ‘English rule’ … was that there were no degrees of secondary evidence for admissibility purposes.”-786

2. “The majority position, appropriately dubbed the ‘American rule,’ did recognize degrees of secondary evidence.”-786

B. Federal Rules of Evidence: Rules 1001-1008

1. Rule 1001—Definitions; Rule 1002—Requirement of Original; Rule 1004—Admissibility of Other Evidence of Content

Rule 1001—Definitions

For purposes of this article the following definitions are applicable:

(1) Writings and recordings.  ‘Writings’ and ‘recordings’ consist of letters, words, or numbers, or their equivalent, set down by handwriting, typewriting, printing, photostating, photographing, magnetic impulse, mechanical or electronic recording, or other form of data compilation.

(2) Photographs.  ‘Photographs’ include still photographs, X-ray films, video tapes, and motion pictures.

(3) Original.  An ‘original’ of a writing or recording is the writing or recording itself or any counterpart intended to have the same effect by a person executing or issuing it.  An ‘original’ of a photograph includes the negative or any print therefrom.  If data are stored in a computer or similar device, any printout or other output readable by sight, shown to reflect the data accurately reproduces the original.

(4) Duplicate.  A ‘duplicate’ is a counterpart produced by the same impression as the original, or from the same matrix, or by means of photography, including enlargements and miniatures, or by mechanical or electronic re-recording, or by chemical reproduction, or by other equivalent techniques which accurately reproduces the original.
Rule 1002—Requirement of Original

To prove the content of a writing, recording, or photograph, the original writing, recording, or photograph is required, except as otherwise provided in these rules or by Act of Congress.

Rule 1004—Admissibility of Other Evidence of Contents

The original is not required, and other evidence of the contents of a writing, recording, or photograph is admissible if—

(1) Originals lost or destroyed.  All originals are lost or have been destroyed, unless the proponent lost or destroyed them in bad faith; or

(2) Originals not obtainable.  No original can be obtained by any available judicial process or procedure; or

(3) Original in possession of opponent.  At a time when an original was under the control of the party against whom offered, that party was put on notice, by the pleadings or otherwise, that the contents would be a subject of proof at the hearing, and that party does not produce the original at the hearing; or

(4) Collateral matters.  The writing, recording, or photograph is not closely related to a controlling issue.
a. Changes from the common law

1. “Rule 1004 has adopted the ‘English rule’ with regard to the use of secondary evidence.”-787

b. Expanding the scope of ‘writings’ does not expand the application of the Best Evidence Rule

2. Rule 1005—Public Records

Rule 1005—Public Records

The contents of an official record, or of a document authorized to be recorded or filed and actually recorded or filed, including data compilations in any form, if otherwise admissible, may be proved by copy, certified as correct in accordance with rule 902 or testified to be correct by a witness who has compared it with the original.  If a copy which complies with the foregoing cannot be obtained by the exercise of reasonable diligence, then other evidence of the contents may be given.

a. Changes from the common law

1. “Consistent with the common law, but inconsistent with Rule 1004 relative to degrees of secondary evidence, Rule 1005 establishes preferences for secondary evidence if a party is proving the content of a document on public record.”-788

b. What is a public record under Rule 1005?

Amoco Production Co. v. United States—10th Cir.—1980

Issue: Whether the trial court correctly excluded secondary evidence regarding the contents of an original deed where a publicly recorded copy of the deed already existed, and was inconsistent with the secondary evidence excluded? NO

Rule: “Rule 1005, by its terms, extends to ‘a document authorized to be recorded or filed and actually recorded or filed.’  This language encompasses deeds, mortgages and other documents filed in a county recorder’s office.  However, it is the actual record maintained by the public office which is the object of Rule 1005, not the original deed from which the record is made.  If the original deed is returned to the parties after it is recorded, it is not a public record as contemplated by Rule 1005.”-790

c. Author commentary

3. Rule 1003—Admissibility of Duplicates

Rule 1003—Admissibility of Duplicates

A duplicate is admissible to the same extent as an original unless (1) a genuine question is raised as to the authenticity of the original or (2) in the circumstances it would be unfair to admit the duplicate in lieu of the original.

a. Changes from the common law

b. Although there generally are no degrees of secondary evidence, are duplicates an exception?

c. Conditions under which duplicates will not be treated as originals

1. ‘Genuine Questions’ as to authenticity

2. Unfairness

d. Summaries of voluminous writings

Rule 1006—Summaries

The contents of voluminous writings, recordings, or photographs which cannot conveniently be examined in court may be presented in the form of a chart, summary, or calculation.  The originals, or duplicates, shall be made available for examination or copying, or both, by other parties at reasonable time and place.  The court may order that they be produced in court.

Needham v. White Laboratories, Inc.—7th Cir.—1981

Issue: Whether the trial court correctly permitted the plaintiff to read into evidence the titles of medical articles, not read by the plaintiff’s witness, in order to prove that the defendant knew or should have known of the relationship between estrogen and cancer?N

Rule: “A trial judge may admit a summary of voluminous writings into evidence….  Admission of summaries is a matter that rests within the sound discretion of the judge….  Before a summary is admitted, the proponent must lay a proper foundation as to the admissibility of the material that is summarized and show that the summary is accurate….”-794

1. Author commentary

2. Evidentiary status of summaries

United States v. Smyth—5th Cir.—1977

Issue: Whether the trial court correctly admitted into evidence summaries of computer printouts prepared by the plaintiff that contained conclusory column headings tending to indicate the plaintiffs’ guilt? NO

Rule: Under Rule 1006, “Although the word ‘evidence’ does not appear in its text we construe the rule as treating summaries as evidence under circumstances where, in the court’s discretion, examination of the underlying documents in a trial setting cannot be done conveniently.”-799

3. Author commentary

e. Summaries as hearsay

1. “Frequently, courts ignore the hearsay implications of summaries.  Their attention is focused, quite understandably, exclusively on the underlying documents that make the summaries relevant.”-812

4. Admissions of the content of writings

Rule 1007—Testimony or Written Admission of Party

Contents of writings, recordings, or photographs may be proved by the testimony or deposition of the party against whom offered or by that party’s written admission, without accounting for the nonproduction of the original.

5. Who resolves the preliminary questions of fact in applying the Best Evidence Rule?

Fauci v. Mulready—Mass.—1958

Issue: Whether the trial judge correctly directed a verdict on the fifth count of the complaint for the defendant after making a preliminary determination that the document in question never in fact existed, even though there was evidence upon which it could have been found that the original document once existed? NO

Rule: Under Rule 602 of the Model Code of Evidence, “once ‘evidence has been introduced sufficient to support a finding that the writing [other than an official record] once existed and is not a writing produced at the trial,’ secondary evidence may be introduced if the judge finds, after ‘assuming that the writing once existed,’ that the writing ‘is now unavailable for some reason other than the culpable negligence or wrongdoing of the proponent of the evidence, or … [that] it would be unfair or inexpedient to require the proponent to produce the writing.’”-814 

a. Author commentary

1. “Rule 104 of the Federal Rules of Evidence codifies the principle set forth in Fauci.”-815

Rule 1008—Functions of Court and Jury

When the admissibility of other evidence of contents of writings, recordings, or photographs under these rules depends upon the fulfillment of a condition of fact, the question whether the condition has been fulfilled is ordinarily for the court to determine in accordance with the provisions of rule 104.  However, when an issue is raised (a) whether the asserted writing ever existed, or (b) whether another writing, recording, or photograph produced at the trial is the original, or (c) whether other evidence of contents correctly reflects the contents, the issue is for the trier of fact to determine as in the case of other issues of fact.

2. “Like Rule 104, Rule 1008 delegates all preliminary questions of admissibility relative to the best evidence rule to the judge, unless the resolution of the preliminary question goes beyond the mere administration of the rule and into the merits of the controversy.”-815

Seiler v. Lucasfilm, Ltd.—9th Cir.—1986

Issue: Whether the trial court correctly excluded from evidence drawings representing the original Garthian Striders, where the drawings were made after the release of The Empire Strikes Back and the judge found that the drawings made prior to the release of the movie were destroyed in bad faith? YES

Rule: “In proving the terms of a writing, where the terms are material, the original writing must be produced unless it is shown to be unavailable for some reason other than the serious fault of the proponent.”-817

b. Author commentary

C. Relationship to other rules

1. Rule 103—Rulings on Evidence

a. “Rule 103(a)(1) provides that error may not be predicated upon a ruling that admits or excludes evidence unless the ruling affects a party’s substantial rights, and the opponent made a timely objection or motion to strike, specifically stating the ground of objection (assuming it, the specific ground of objection, was not apparent from the context).  Because a ruling on a best evidence issue will usually not affect substantial rights, a party’s failure to object on specific best evidence grounds will waive that objection.”-820

2. Rule 104—Preliminary Questions

3. Rule 613—Prior Statements of Witnesses; Rule 1002—Requirement of Original

4. Rule 703—Bases of Opinion Testimony by Experts

a. “Rule 703 provides that if the facts or data upon which an expert relies in forming an opinion are of a ‘type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject, the facts or data need not be admissible in evidence.’  This raises the question whether Rule 703 supersedes the best evidence requirement in Rule 1002 and allows a witness to testify to the content of documents indirectly without producing the documents themselves….  Rule 703 supersedes the best evidence rule in this instance.”-821

5. Rule 801(c)—Definition of Hearsay; Rule 802—Hearsay Rule

a. “Whenever hearsay is in written form and it is perceived as being material to the litigation, the best evidence rule must be satisfied.”

6. Rule 803(6)—Business Records Exception to the Hearsay Rule

Ford Motor Co. v. Auto Supply Co.—8th Cir.—1981

Issue: Whether the trial court correctly admitted into evidence exhibit 30, which is based on Ford’s Product Line Profitability Analysis, to illustrate Ford’s damages suffered as a result of the D’s copyright infringement? YES

Rule: “Rule 1006 states that the contents of voluminous writings which cannot be conveniently examined in court may be presented in the form of a summary or calculation.”-823

“The question of whether the PLPAs are admissible and therefore a proper source for the exhibit 30 summary can be answered by rule 803(6).  That rule allows admission of a record or data compilation, in any form, of events made at or near the time by a person with knowledge if kept in the course of a regularly conducted business activity and if it was the regular practice of that business to make the data compilation.  This showing is required to be made by the custodian or other qualified witness.”-824

7. Rule 803(7)—Absence of Entry in Business Record; Rule 803(10—Absence of Public Record or Entry

8. Rule 901—Requirement of Authentication or Identification; Rule 902—Self Authentication; Rule 401—Definition of ‘Relevant Evidence’

9. Rule 402—Relevant Evidence Admissible

II. Authentication

A. The Common Law

1. Direct methods of authentication

a. “Direct methods of authentication include those methods that utilize witnesses’ personal knowledge, either of the instrument in question or of those who executed it.”-826

b. Handwriting identification

1. “Handwriting identification can be made either by a layman who claims no special expertise but has familiarity with a particular individual’s handwriting style, or by a properly qualified expert in handwriting analysis who can identify a handwriting by comparing the contested document with a handwriting sample or exemplar.”

 2. Circumstantial methods of authentication

a. “If direct evidence of authenticity is not available through a credible witness with personal knowledge, the proponent must use circumstantial evidence to establish that the document is what the proponent claims it to be.”-827

b. The reply doctrine

1. “The reply doctrine illustrates how the circumstances surrounding the production and receipt of a document can be important in identifying the document’s source or author.  The doctrine is premised on the logical inference that one can draw from the timely receipt of a reply to a prior communication.  If X writes a letter or sends a telegram to Y, and, by return mail or subsequent telegram, receives what is purportedly Y’s response to the prior communication, courts will consider the response to be sufficiently authenticated to be admissible.”-827

2. “First, the reply in question must refer to the prior communication, and claim to be in response to it.  Second, the reply must be received without undue delay (measured from the date the original communication was sent).”-827

United States v. Espinoza—4th Cir.—1981

Issue: Whether the trial court correctly admitted into evidence a witness’s testimony about his telephone conversations with the D since the witness had never met the D, and therefore could not identify him as the person with whom he spoke? YES

Rule: “Testimony of a telephone conversation had between a witness and another person may be conditionally admitted, regardless of which of them initiated or answered the call, even though the witness cannot certainly identify the person with whom he spoke by voice identification, and the identity of the person with whom the witness is alleged to have had the conversation may be established by circumstantial evidence.”-831

c. Ancient document rule

1. “out of necessity and the belief that the probabilities of fraud are slight, courts at common law developed a rule that allows documents, and copies of those documents, to authenticate themselves if they are 30 years old, unsuspicious in appearance (do not have erasure marks and interlineations) and produced from one who should properly have custody of a genuine document.”-832

2. “The ancient document rule is both a rule of authentication and an exception to the hearsay rule.  Consequently, whenever a proponent establishes the elements of the ancient document rule, the document not only authenticates itself, but is rendered admissible for the truth of its content.”-832

d. Official custody rule

1. “Courts have accepted proof that a document, regardless of whether it was a public or private paper, came from official public custody as sufficient authentication of that document.”-832

2. “The theory underlying the official custody rule is that the public officials who accept the documents for public record have a public duty to accept only documents verified as genuine.”-832

3. “As previously discussed, courts also exempt documents on public record from the best evidence rule.”-833

e. Attested documents

1. “At common law, if a document was executed in the presence of attesting witnesses, the courts of most jurisdictions required proponents to authenticate the document through a witnesses’ testimony.”-833

2. “As McCormick has noted, however, because this requirement proved to be ‘inconvenient, and of doubtful expediency, … various exceptions have been carved out by the courts … for ancient documents, writings only ‘collaterally’ involved in the suit, and for certified copies of recorded conveyances, where the original is not required to be produced.”-833

3. Self Authentication

a. “The third method of authentication can be seen as an exception to the authentication requirement.  Courts consider the genuineness of certain kinds of documents to be so obvious that the documents authenticate themselves….  These self authenticating documents generally include documents that have been executed or acknowledged before a notary public, documents bearing an official public seal, copies of public records that the official custodian has certified as accurate, and official publications, such as the Congressional Record, state codes, and agency publications that are printed by public authority.”-833

B. Federal Rules of Evidence: Rules 901, 902, & 903

1. Methods of authentication

Rule 901—Requirement of Authentication of Identification

(a) General provision.  The requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims.

(b) Illustrations.  By way of illustration only, and not by way of limitation, the following are examples of authentication or identification conforming with the requirements of this rule: 

(1) Testimony of witness with knowledge.  Testimony that a matter is what it is claimed to be.

(2) Non expert opinion on handwriting.  Nonexpert opinion as to the genuineness of handwriting, based upon familiarity not acquired for purposes of the litigation.

(3) Comparison by trier or expert witness.  Comparison by the trier of fact or by expert witnesses with specimens which have been authenticated.

(4) Distinctive characteristics and the like.  Appearance, contents, substance, internal patterns, or other distinctive characteristics, taken in conjunction with circumstances.

(5) Voice identification.  Identification of a voice, whether heard firsthand or through mechanical or electronic transmission or recording, by opinion based upon hearing the voice at any time under circumstances connecting it with the alleged speaker.

(6) Telephone conversations.  Telephone conversations, by evidence that a call was made to the number assigned at the time by the telephone company to a particular person or business, if (A) in the case of a person, circumstances, including self identification, show the person answering to be the one called, or (B) in the case of a business, the call was made to a place of business and the conversation related to business reasonably transacted over the telephone.

(7) Public records or reports.  Evidence that a writing authorized by law to be recorded or filed and in fact recorded or filed in a public office, or a purported public record, report, statement, or data compilation, in any form, is from the public office where items of this nature are kept.

(8) Ancient documents or data compilation.  Evidence that a document or data compilation, in any form, (A) is in such condition as to create no suspicion concerning its authenticity, (B) was in a place where it, if authentic, would likely be, and (C) has been in existence 20 years or more at the time it is offered.

(9) Process or system.  Evidence describing a process or system used to produce a result and showing that the process or system produces an accurate result.

(10) Methods provided by statute or rule.  Any method of authentication or identification provided by Act of Congress or by other rules prescribed by the Supreme Court pursuant to statutory authority.
a. Changes from the common law

United States v. Wilson—8th Cir.—1976

Issue: Whether the trial court correctly admitted into evidence two notebooks and their contents which a government witness read to the jury? YES

Rule: “Under [Rule 901(b)(4)] the contents of a writing may be used to aid in determining the identity of the declarant….  For this principle to operate the [writing] must deal with a matter sufficiently obscure or particularly within the knowledge of the persons corresponding so that the contents of the [writing] were not a matter of common knowledge.”-836

United States v. Clifford—3d Cir.—1983

Issue: Whether the trial court correctly denied the government the opportunity to admit into evidence letters in the D’s handwriting in order to show stylistic similarities between those letters and the threatening letters (printed in block style) at issue? NO

Rule: “Rule 401 defines relevant evidence merely as evidence ‘having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable.’”-840

“The evidence is thus admissible unless ‘its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury.’” Rule 403-840

b. Distinctive characteristics in conjunction with circumstances

1. “Rule 901(b)(4) is clearly the broadest of all the illustrative methods by which a party can authenticate documentary evidence.  This rule allows a party to identify a document, photograph, or tape recording through ‘appearance, content, substance, internal patterns, or other characteristics, taken in conjunction with circumstances.’”-841

United States v. Blackwell—D.C.Cir.—1982

Issue: Whether the trial court correctly admitted into evidence 4 pictures of the D holding a gun alleged to be the gun used in the crime of possession of a firearm by a convicted felon, where the photographs were not directly authenticated with respect to the date or place in which they were taken? YES

Rule: “As a general rule, tangible evidence such as photographs must be properly identified or authenticated before being admitted into evidence at trial….  Authentication and identification are specialized aspects of relevancy that are necessary conditions precedent to admissibility….  Rule 901(a) only requires that the proponent of documentary evidence make a showing sufficient to permit a reasonable juror to find that the evidence is what its proponent claims….  The sufficiency of a showing of a document’s authenticity rests within the sound discretion of the trial judge….  The trial court’s determination regarding admissibility will not be overturned absent a clear abuse of discretion….”-843

“Proper authentication requires not only that the government identify the scene depicted in the photographs, but also their coordinates in time and place….”-844

c. Ancient documents: Are photographs and recordings within the concept?

   2. Self Authentication

Rule 902—Self Authentication

Extrinsic evidence of authenticity as a condition precedent to admissibility is not required with respect to the following:

(1) Domestic public documents under seal.  A document bearing a seal purporting to be that of the United States, or of any State, district, Commonwealth, territory, or insular possession thereof, or the Panama Canal Zone, or the Trust Territory of the Pacific Islands, or of a political subdivision, department, officer, or agency thereof, and a signature purporting to be an attestation or execution.

(2) Domestic public documents not under seal.  A document purporting to bear the signature in the official capacity of an officer or employee of any entity included in paragraph (1) hereof, having no seal, if a public officer having a seal and having official duties in the district or political subdivision of the officer or employee certifies under seal that the signer has the official capacity and that the signature is genuine.

(3) Foreign public documents.  A document purporting to be executed or attested in an official capacity by a person authorized by the laws of a foreign country to make the execution or attestation, and accompanied by a final certification as to the genuineness of the signature and official position (A) of the executing or attesting person, or (B) of any foreign official whose certificate of genuineness of signature and official position relates to the execution or attestation or is in a chain of certificates of genuineness of signature and official position relating to the execution or attestation.  A final certification may be made by a secretary of embassy or legation, consul general, consul, vice consul, or consular agent of the United States, or a diplomatic or consular official of the foreign country assigned or accredited to the United States.  If reasonable opportunity has been given to all parties to investigate the authenticity and accuracy of official documents, the court may, for good cause shown, order that they be treated as presumptively authentic without final certification or permit them to be evidenced by an attested summary with or without final certification.

(4) Certified copies of public records.  A copy of an official record or report or entry therein, or of a document authorized by law to be recorded or filed and actually recorded or filed in a public office, including data compilations in any form, certified as correct by the custodian or other person authorized to make the certification, by certificate complying with paragraph (1), (2), or (3) of this rule or complying with any Act of Congress or rule prescribed by the Supreme Court pursuant to statutory authority.

(5) Official publications.  Books, pamphlets, or other publications purporting to be issued by public authority.

(6) Newspapers and periodicals.  Printed materials purporting to be newspapers or periodicals.

(7) Trade inscriptions and the like.  Inscriptions, signs, tags, or labels purporting to have been affixed in the course of business and indicating ownership, control, or origin.

(8) Acknowledged documents.  Documents accompanied by a certificate of acknowledgement executed in the manner provided by law by a notary public or other officer authorized by law to take acknowledgements.

(9) Commercial paper and related documents.  Commercial paper, signatures thereon, and documents relating thereto to the extent provided by general commercial law.

(10) Presumptions under acts of Congress.  Any signature, document, or other matter declared by Act of Congress to be presumptively or prima facie genuine or authentic.
a. Changes from the common law

b. What is the effect of self authentication?

1. “The jury is not required to accept a self authenticating document as authentic and the document’s self authenticating nature does not preclude the opponent from challenging the document’s authenticity.”-851

c. Limited scope of certification

United States v. Stone—5th Cir.—1979

Issue: Whether the trial court correctly admitted into evidence an affidavit that contained information beyond the scope of a mere certification as to the accuracy of the document? NO.  However, this error is not sufficiently prejudicial to merit a reversal of the conviction.

Rule: “When an expert affidavit presents evidence beyond the simple authentication requirements of Fed.R.Evid. 902(4), the extraneous portions of the affidavit constitute inadmissible hearsay under Fed.R.Evid. 801.”-853

d. Effect of stamped signatures on self authenticating documents

     3. Authentication by subscribing witnesses

Rule 903—Subscribing Witness’ Testimony Unnecessary

The testimony of a subscribing witness is not necessary to authenticate a writing unless required by the laws of the jurisdiction whose laws govern the validity of the writing.

C. Relationship to Other Rules

1. Rule 104—Preliminary Questions

2. Rule 403—Exclusion of Relevant Evidence on the Ground of Prejudice

3. Rule 406—Habit; Routine Practice

a. “a party can use an individual’s habits or an organization’s routine practices to authenticate documents….”-856

4. Rule 701—Opinion Testimony by Lay Witnesses

a. “All witness identifications, whether they are of persons, documents, voices, or photographs, are nothing more than opinions….  Rule 701 makes lay opinion admissible so long as it is ‘(a) rationally based on the perception of the witness and (b) helpful to a clear understanding of his testimony or the determination of a fact in issue.’  Consequently, opinions about the authorship of documents are admissible so long as the proponent can demonstrate that the witness has based his opinion on his familiarity with the author’s handwriting style.”-857

5. Rule 803(6)—Business Records Exception to the Hearsay Rule

III. Opinion Testimony and Scientific Evidence

A. Lay Opinion

1. The Common Law

a. Problems with the exclusionary rule

1. 7 Wigmore, Evidence

A. “It is impossible … (supposing it were desirable), to confine witnesses to some fancied realm of ‘knowledge’ or ‘fact’ and to forbid them to enter the domain of ‘opinions’ or inferences.  There are no such contrasted groups of certain and uncertain testimony, and there never can be.”-861

2. Author commentary

A. “The witness can’t state facts and neither can the judge—facts are unspeakable and unstateable….  All statements in language are statements of opinion, i.e., statements of mental processes or perceptions.”-862

b. Exceptions to the lay opinion exclusionary rule

Horn v. State—Wyo.—1903

Issue: Whether the trial court correctly admitted into evidence the opinions of two witnesses regarding the D’s demeanor during a conversation in which he made incriminating statements? YES

Rule: “Opinions of witnesses derived from observation are admissible in evidence where, from the nature of the subject under investigation, no better evidence can be obtained….”-863

1. Author commentary

a. “Courts that admitted lay opinions into evidence often followed what was known as the ‘primary facts doctrine.’  These courts would require the witnesses to state, to the extent possible, the factual basis for their opinions.”-865

B. The Federal Rules of Evidence: Rule 701

Rule 701—Opinion Testimony by Lay Witnesses

If the witness is not testifying as an expert, the witness’ testimony in the form of opinions or inferences is limited to those opinions or inferences which are (a) rationally based on the perception of the witness and (b) helpful to a clear understanding of the witness’ testimony or the determination of a fact in issue.

1. Changes from the common law

a. “Rule 701 eliminated the prohibition on lay opinion testimony….  As a consequence, Rule 701 has eliminated the necessity for distinguishing between ‘fact’ and ‘opinion….’  In effect, the rule adopted the view that Wigmore long espoused, that courts should exclude lay opinions only if the opinions are superfluous and without value to the jury.”-866

b. “Rule 701 does not explicitly adopt the ‘primary facts doctrine,’ which requires a witness to discuss the factual basis for his opinion.  One could reasonably construe Rule 701(b), however, which requires that the opinion be ‘helpful to a clear understanding of the witness’ testimony of the determination of a fact in issue,’ as implicitly adopting that doctrine.”-866

2. The ‘primary facts’ doctrine: does it survive rule 701?

3. Breadth of rule 701

Lubbock Feed Lots, Inc. v. Iowa Beef Processors, Inc.—5th Cir.—1980

Issue: Whether the trial court correctly admitted into evidence the opinion testimony of Timothy Guss, a business partner of the D, with respect to the D’s operation of his business? YES

Rule: “As a general rule, a lay witness must restrict his testimony, insofar as it involves the rendering of opinions or inferences, to those which are ‘(a) rationally based on the perception of the witness and (b) helpful to a clear understanding of his testimony or the determination of a fact in issue….’  [t]here must be sufficient evidence to support a finding that the witness has personal knowledge of the facts from which the inference or opinion is said to derive….  Next, there must be a rational connection between the opinion or inference and the observed factual basis from which it derives—that is, the opinion or inference must be one that a normal person would form from those perceptions….  Finally, the opinion or inference must be helpful, either in understanding the testimony or in determining a fact in issue.”-868

“the basic approach to opinions, lay and expert, in these rules is to admit them when helpful to the trier of fact.”-868

4. “Rationally based on the perception of the witness”

5. Opinion must be helpful, either to understand the witness’ testimony or to the determination of a fact in issue

6. Special topics of lay opinion

a. Identification from surveillance photographs

1. “A number of cases have dealt with the problem of individuals who were not witnesses to bank robberies being asked to identify the defendant from surveillance photographs.  Courts have consistently approved of this testimony, particularly in instances in which the defendant’s appearance at trial has changed from the time of the robbery to the time when the surveillance photographs were taken….  The only issue concerning the admissibility of such identifications over which courts have disagreed is whether the prosecution can use parole officers to make such identifications.”-870

b. Another person’s state of mind

1. “Courts have accepted lay opinions concerning another person’s state of mind under Rule 701.  The courts have consistently held that if the witness rationally bases opinions about an individual’s state of mind on conduct that the witness personally observed, such opinions are admissible.”-870

2. “Courts have also held that sanity is a proper subject of lay opinion under the Federal Rules of Evidence.”-871

c. Lay opinions on ultimate issues

1. “Even though a lay opinion may not be excluded under Rule 704 because it addresses an ultimate issue in the case, it can still be rendered inadmissible under Rule 701 if it is not ‘helpful to a clear understanding of [the witness’] testimony or the determination of a fact in issue.’”-872

C. Relationship to other rules

1. Rule 602—Lack of Personal Knowledge

a. “Rule 602 precludes lay witnesses from testifying to facts unless they have personal knowledge of those facts.  Rule 701 precludes lay witnesses from offering opinions based on facts they did not personally perceive.”-872

IV. Expert Opinions

A. The common law

1. Experts “provide guidance on the proper interpretation and application of the facts that other witnesses’ testimony establishes.  Consequently, at common law, the opinion rule does not apply to expert witness testimony.  Expert guidance is admissible when the jurors are unable to properly perform their fact-finding role in the litigation without the assistance of someone who has acquired special expertise.”-873

2. “At common law, once the proponent establishes that the topic is the proper subject of expert testimony, he must demonstrate that the witness has the necessary qualifications to provide guidance….  Before the court will deem the witness a qualified expert, the proponent must show that the witness has substantially greater knowledge than the average juror….  Once determined to have a substantially greater knowledge on a subject than the average juror, the experts’ varying qualifications go to the weight of the testimony, not its admissibility.”-874

3. “preliminary examination of an expert’s qualifications is called ‘voir dire.’”-874

4. “If the court accepts the witness as an expert, and therefore recognizes an exception to the opinion rule, the court will permit the expert to offer assistance or guidance to the jury once the proponent establishes that the expert has reviewed the relevant facts of the case, has applied his expertise to them and has arrived at a conclusion….  If the expert has personal knowledge of the facts of the case, he can testify to them and then explain how he applied  expertise to those facts in arriving at a conclusion.  If the expert does not have firsthand knowledge of the relevant facts, and his sources of information regarding the facts do not qualify for admission under an exception to the hearsay rule … the proponent has to present these facts to the expert during the expert’s testimony through a device that is unique to the examination of expert witnesses: a hypothetical question that assumes the truth of the facts upon which the proponent seeks the expert’s opinion.  This device allows the jurors to have the benefit of the expert’s advice on those assumed facts in the event they find such facts to be true.”-874

5. “In these hypothetical questions, evidence in the record must support each of the facts posed directly or circumstantially, or the proponent must represent to the court that he will present evidence to support the assumed facts during the remainder of the trial.”-874

6. “Another method of informing the expert of the relevant facts is to have him listen to the testimony of each of the preceding witnesses.”-874

7. The hypothetical question

Ingram v. McCuiston—N.C.—1964

Issue: Whether the trial court correctly permitted the plaintiff’s use of a hypothetical question, posed to an expert witness, regarding the plaintiff’s medical condition, where the question involved a number of facts that were assumed or as yet unproven? NO

Rule: “The use of the hypothetical question is required if it is to have the benefit of expert opinions upon factual situations of which the experts have no personal knowledge.”-879

“To be competent, a hypothetical question may include only facts which are already in evidence or those which the jury might logically infer therefrom….”-879

“the opinion of an expert witness may not be predicated in whole or in part upon the opinions, inferences, or conclusions of other witnesses, whether they be expert or lay, unless their testimony is put to him hypothetically as an assumed fact….”-880

a. Author commentary

1. “hypothetical questions are invariably slanted in their presentation of the facts and too often include facts that either have not been proven in the trial or are unnecessary to the opinions being sought.”-881

B. The Federal Rules of Evidence: Rules 702, 703, and 705

Rule 702—Testimony by Experts

If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise.

Rule 703—Bases of Opinion Testimony by Experts

The facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or made known to the expert at or before the hearing.  If of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject, the facts or data need not be admissible in evidence.

Rule 705—Disclosure of Facts or Data Underlying Expert Opinion

The expert may testify in terms of opinion or inference and give reasons therefor without first testifying to the underlying facts or data, unless the court requires otherwise.  The expert may in any event be required to disclose the underlying facts or data on cross examination.

1. Changes from the common law: rule 702

a. “The rule incorporates one significant change from the common law by requiring that the expert’s testimony need only ‘assist’ the finder of facts to be admissible.”-882

b. “Under Rule 702, a court may admit expert testimony even though the subject matter is within the jury’s knowledge and experience if the testimony will increase the jurors’ ability to understand the evidence, determine the facts in issue, and render a more informed judgment.  Consequently, under the rule, the degree of knowledge that the expert possesses beyond that possessed by the finder of facts need not be as great as was required at common law.”-882

2. “Will assist the trier of fact”: a relaxed standard for expert opinion testimony

3. The “ultimate issue” rule

a. The common law

1. “The common law prohibited opinions, whether from lay or expert witnesses, on ultimate issues in a trial.  For example, in a tort action at common law, the court would not permit a witness to opine that an instrumentality was ‘dangerous,’ if that were an element of the cause of action.”-890

2. Note, Opinion Testimony Invading the Province of the Jury

A. “a strong minority of the courts now hold that the coincidence of the question with the very issue in the case is not per se a ground of exclusion.”-891

B. “The Supreme Court of Iowa [in Grismore v. Consolidated Products Co.] sustained the lower court, holding that an opinion is not inadmissible merely because it is directed to an ultimate issue in the case.”-891

C. That court stated: “Any such objection is not valid or tenable if the opinion called for is about a matter which is a proper subject of opinion testimony.  No such opinion can invade the province of the jury or usurp its functions even though it passes upon a controlling fact, or the ultimate fact which the jury must determine….  If the opinion meets with its (the jury’s) approval it should accept it.  The purpose of court trials is to ascertain the truth and rightness of the matters in issue, and the purpose of expert opinion testimony is to instruct and aid the jury in ascertaining that truth, whether it be the ultimate fact or some minor evidential fact.”-891

b. The Federal Rules of Evidence: Rule 704

Rule 704—Opinion on Ultimate Issue

(a) Except as provided in subdivision (b), testimony in the form of an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact.

(b) No expert witness testifying with respect to the mental state or condition of a defendant in a criminal case may state an opinion or inference as to whether the defendant did or did not have the mental state or condition constituting an element of the crime charged or of a defense thereto.  Such ultimate issues are matters for the trier of fact alone.
1. Changes from the common law

2. The limited resurrection of the ultimate issue rule

A. “in October, 1984, Congress reinstated the ultimate issue restriction for expert opinions about the mental state or condition of defendants in criminal cases where mental state constitutes an element of the charge or defense.”-893

B. “The restriction in Rule 704(b) is applicable to both the prosecution and defense in criminal cases.  Neither is allowed to offer expert opinions on whether the defendant possessed particular mental states at the time the crime was allegedly committed.”-894

3. A residual aspect of the ultimate issue rule—opinions expressed in terms of unexplored legal criteria

A. “It should be noted that an aspect of the ultimate issue rule survives its general abolition under Rule 704, for both civil and criminal actions.  It lives by virtue of the mandate of Rules 701 and 702 that opinions must be helpful in order to be admissible.  Thus, opinions expressed in terms of legal criteria (which will frequently be the equivalent of what the old ultimate issue rule addressed) may still not be admissible, despite the existence of Rule 704, because such opinions simply are not helpful to the jury.”-895

4. Ultimate issues of fact (application of facts to controlling legal principles) versus ultimate questions about which legal principles control

A. “It is the presiding judge’s responsibility to instruct the jury on the ultimate principles of law that govern the jury’s deliberations….  The judge alone must decide what law controls in the action and instruct the jury accordingly.  Of course, in making this determination the judge, solely as a matter of discretion, may hear and be guided by the expert testimony presented by the parties.”-898

4. Impeaching the expert witness

a. “With the expert, who can base his testimony on information supplied by others, the cross examiner can challenge both the expert’s perception and that of his sources.  Finally, with credibility generally, a cross examiner can discredit all witnesses through past conduct that reflects on a character trait for truth and veracity….  In addition, a party cross examining an expert witness may attack the expert’s credibility through challenges to his professional competence.”-951

b. “An expert witness is commonly impeached with passages from a learned treatise that are inconsistent with the testimony given.  Under the common law, before the cross examiner could read passages from such a treatise for impeachment purposes, the expert witness must have recognized it as authoritative and, in many jurisdictions, relied upon it in forming the opinions to which he had testified.”-951

c. “Rule 803(18) of the Federal Rules of Evidence has changed the rules governing impeachment through the use of learned treatises.  Under the federal rules, such a treatise need only be recognized as authoritative, and this recognition can be either by the witness being impeached, by other experts called by either party, or by the court through judicial notice….  More significantly, the learned treatise is now admissible for truth under a hearsay exception in Rule 803(18).  Consequently, statements in a learned treatise that contradict an expert witness’ testimony are now admissible either as substantive evidence or for impeachment value due to the existence of the contradiction.”-951

5. The unanswered expert

a. “If one party presents expert testimony that is not countered by opposing expert testimony, is the finder of facts required to accept that testimony as conclusive?  …  The answer to this question is no.”-952

6. The battle of the experts

Rule 706—Court Appointed Experts

(a) Appointment.  The court may on its own motion or on the motion of any party enter an order to show cause why expert witnesses should not be appointed, and may request the parties to submit nominations.  The court may appoint any expert witnesses agreed upon by the parties, and may appoint expert witnesses of its own selection.  An expert witness shall not be appointed by the court unless the witness consents to act.  A witness so appointed shall be informed of his duties by the court in writing, a copy of which shall be filed with the clerk, or at a conference in which the parties shall have opportunity to participate.  A witness so appointed shall advise the parties of his findings, if any; the witness’ deposition may be taken by any party; and the witness may be called to testify by the court or any party.  The witness shall be subject to cross examination by each party, including a party calling the witness.

(b) Compensation.  Expert witnesses so appointed are entitled to reasonable compensation in whatever sum the court may allow.  The compensation thus fixed is payable from funds which may be provided by law in criminal cases and civil actions and proceedings involving just compensation under the fifth amendment.  In other civil actions and proceedings the compensation shall be paid by the parties in such proportion and at such time as the court directs, and thereafter charged in like manner as other costs.

(c) Disclosure of appointment.  In the exercise of its discretion, the court may authorize disclosure to the jury of the fact that the court appointed the expert witness.
(d) Parties’ experts of own selection.  Nothing in this rule limits the parties in calling expert witnesses of their own selection.

7. Note taking by jurors

a. “Note taking by jurors is a discretionary decision of the trial judge that will be reversed only when that discretion has been abused.  When note taking is permitted judges will usually give cautionary instructions to the jurors relative to the problem of being distracted away from the presentation of evidence, and will remind them that the collective recollections of all the jurors should control their deliberations, not necessarily what is recorded in any single juror’s notes.”-954

C. Relationship to other rules

1. Rule 104(a)—Preliminary Questions of Admissibility Generally

a. “Under subsection (a) of Rule 104, the presiding judge decides whether the use of expert testimony on a particular issue is appropriate, and whether the individual called to testify has the expertise necessary to assist the jury.”-954

b. “When a party objects to the admissibility of expert testimony … it is incumbent upon the court to pursue a formal inquiry into the basis of the testimony according to Rule 104(a).”-956

2. Rule 201—Judicial Notice of Adjudicative Facts

a. “Pursuant to Rule 201, courts are empowered to take judicial notice of facts that are not subject to reasonable dispute.”-956

3. Rule 403—Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, or Waste of Time

a. “After the court has determined that there is a qualified person addressing a proper subject of expert testimony, the court must still consider the potential prejudice that may arise from the introduction of such evidence, and exclude it under Rule 403 if prejudicial effect substantially outweighs probative value.”-957

4. Rule 602—Lack of Personal Knowledge

a. “Lay witnesses may not testify to either facts or opinions unless they have personal knowledge of the matter….  Expert witnesses, on the other hand, are excepted from the requirement of personal knowledge because of their special knowledge and skill.”-957

5. Rule 608—Evidence of Character and Conduct of Witness

a. “Opinions on the credibility of witnesses are expressly made admissible in Rule 608(a)….”-957

V. Principles of Scientific Evidence

A. The common law

1. “With all scientific and demonstrative evidence, the proponent must first establish that the evidence is relevant to the litigation in the sense that it is based upon or duplicates conditions that existed at the time that the cause of action arose.”-966

2. “The tolerable levels of dissimilarity between the experimental and actual conditions is a logical relevance issue that is left to the discretion of the trial judge, who must balance the need for and helpfulness of the evidence against the dangers of prejudice and confusion….  Trial courts have demonstrated considerable flexibility on this issue, however, admitting dissimilar experimental evidence on the belief that the parties can argue a level of dissimilarity to the jury on the issue of weight.”-966

3. “Once the proponent has established a sufficient level of similarity between an experiment and the events giving rise to the cause of action, the proponent must show that the experimental evidence is reliable.”-966

4. The admissibility of scientific evidence

a. “The reliability of evidence derived from a scientific principle depends upon three factors: (1) the validity of the underlying principle, (2) the validity of the technique applying that principle, and (3) the proper application of the technique on a particular occasion.”-967

b. “Once technique is sufficiently established, a court may take judicial notice of the principle and the technique, thereby relieving the offering party of the burden of producing evidence on these issues.”-967

c. “the validity of a new technique is typically established through the introduction of evidence including expert testimony.”-967

Frye v. United States—D.C.Cir.—1923

Issue: Whether the trial court correctly excluded from evidence an expert witness’s testimony regarding the systolic blood pressure deception test, which has not yet gained widespread acceptance in the scientific field? YES

Rule: “while courts will go a long way in admitting expert testimony deduced from a well recognized scientific principle or discovery, the thing from which the deduction is made must be sufficiently established to have gained general acceptance in the particular field in which it belongs.”-968

5. Author commentary

B. The Federal Rules of Evidence

Daubert v. Merrell Dow Pharmaceuticals, Inc.—S.Ct.—1993

Issue: Whether the trial court correctly excluded from evidence expert scientific testimony under the “general acceptance” standard set forth in Frye? NO 

Rule: “’general acceptance’ is not a necessary precondition to the admissibility of scientific evidence under the Federal Rules of Evidence, but the Rules of Evidence—especially Rule 702—do assign to the trial judge the task of ensuring that an expert’s testimony both rests on a reliable foundation and is relevant to the task at hand.  Pertinent evidence based on scientifically valid principles will satisfy those demands.”-975

 “Ordinarily, a key question to be answered in determining whether a theory or technique is scientific knowledge that will assist the trier of fact will be whether it can be (and has been) tested.  ‘Scientific methodology today is based on generating hypotheses and testing them to see if they can be falsified; indeed, this methodology is what distinguishes science from other fields of human inquiry….”-973

“Another pertinent consideration is whether the theory or technique has been subjected to peer review and publication.”-974

“Additionally, in the case of a particular scientific technique, the court ordinarily should consider the known or potential rate of error … and the existence and maintenance of standards controlling the technique’s operation.”-974

“Finally, ‘general acceptance’ can yet have a bearing on the inquiry.”-974

1. Daubert, Frye in drag?

a. “when ascertainable, the prevailing opinion of those in the relevant science, viz., the general acceptability of those who know, may continue to control under Daubert as it did under Frye.”-985

2. The scope of the judge’s ‘gatekeeping’ role

3. The unresolved question—why should scientific standards control admissibility?

4. Expert testimony based on nonscientific knowledge—does Daubert still apply?

Kumho Tire Company, Ltd., v. Carmichael—S.Ct.—1999

Issue: Whether the “basic gatekeeping obligation” of trial judges to “ensure that any and all scientific testimony … is not only relevant, but reliable” applies only to “scientific” testimony or to all expert testimony? All Expert Testimony

Holding: “We conclude that Daubert’s general holding—setting forth the trial judge’s general ‘gatekeeping’ obligation—applies not only to testimony based on ‘scientific’ knowledge, but also to testimony based on ‘technical’ and ‘other specialized’ knowledge….  We also conclude that a trial court may consider one or more of the more specific factors that Daubert mentioned when doing so will help determine that testimony’s reliability.  But, as the Court stated in Daubert, the test of reliability is ‘flexible,’ and Daubert’s list of specific factors neither necessarily nor exclusively applies to all experts or in every case.”-48
Rule: “We conclude that Daubert’s general principles apply to the expert matters described in Rule 702.  The Rule, in respect to all such matters, ‘establishes a standard of evidentiary reliability.’  It ‘requires a valid … connection to the pertinent inquiry as a precondition to admissibility.’  And where such testimony’s factual basis, data, principles, methods, or their application are called sufficiently into question … the trial judge must determine whether the testimony has ‘a reliable basis in the knowledge and experience of the relevant discipline.’”-51
