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Labor Law Outline Complete

I. Labor Relations Law, Cases and Materials, Tenth Edition

A. Section II, Coverage of the National Labor Relations Act, Scope of the Concept “Affecting Commerce”

1. “In the Jones & Laughlin case the Supreme Court approved the interpretation by the NLRB … that Congress had given the Board jurisdiction coextensive with congressional power to legislate under the commerce clause of the Constitution.  As stated in § 10(a) of the National Labor Relations Act, the NLRB is empowered ‘to prevent any person from engaging in any unfair labor practice … affecting commerce.”-47

2. “[T]he NLRA applies to:

a. employers producing goods which are destined directly or indirectly to go out into interstate commerce;

b. employers receiving goods from out-of-state, directly or indirectly, so that a labor dispute would tend to slow down the flow of goods in interstate commerce;

c. employers engaged in commerce—communications, transportation, etc.—or performing services for such industries, so that a labor dispute would interfere with the movement of commerce.”-48

3. “The company need not do a majority of its business across state lines, and the company may do a very small percentage of the total business in its industry.”-48

B. NLRB Exercise of its Jurisdiction, NLRB, A Guide to Basic Law and Procedures Under the National Labor Relations Act 41-43 (1987)

1. “In its discretion [the NLRB] limits the exercise of its power to cases involving enterprises whose effect on commerce is substantial.  The Board’s requirements for exercising its power or jurisdiction are called ‘jurisdictional standards.’”-49

2. “The Board’s standards in effect since July 1, 1976, are as follows:

a. Nonretail business: Direct sales of goods to consumers in other States, or indirect sales through others (called outflow), of at least $50,000 a year; or direct purchases of goods from suppliers in other States, or indirect purchases through others (called inflow), of at least $50,000 a year.

b. Office buildings: Total annual revenue of $100,000 of which $25,000 or more is derived from organizations which meet any of the standards except the indirect outflow and indirect inflow standards established for nonretail enterprises.

c. Retail enterprises: At least $500,000 total annual volume of business.

d. Public utilities: At least $250,000 total annual volume of business, or $50,000 direct or indirect outflow or inflow.

e. Newspapers: At least $200,000 total annual volume of business.

f. Radio, telegraph, television, and telephone enterprises: At least $100,000 total annual volume of business.

g. Hotels, motels, and residential apartment houses: At least $500,000 total annual volume of business.

h. Privately operated health care institutions: At least $250,000 total annual volume of business for hospitals; at least $100,000 for nursing homes, visiting nurses associations, and related facilities; at least $250,0000 for all other types of private health care institutions defined in the 1974 amendments to the Act.  The statutory definition includes: ‘any hospital, convalescent hospital, health maintenance organization, health clinic, nursing home, extended care facility, or other institution devoted to the care of the sick, infirm, or aged person.’  Public hospitals are excluded from NLRB jurisdiction by Section 2(2)….

i. Transportation enterprises, links and channels of interstate commerce: At least $50,000 total annual income from furnishing interstate passenger and freight transportation services; also performing services valued at $50,000 or more for businesses which meet any of the jurisdictional standards except the indirect outflow and indirect inflow standards established for non-retail enterprises.

j. Transit systems: At least $250,000 total annual volume of business.

k. Taxicab companies: At least $500,000 total annual volume of business.

l. Associations: These are regarded as a single employer in that the annual business of all association members is totaled to determine whether any of the standards apply.

m. Enterprises in the Territories and the District of Columbia: The jurisdictional standards apply in the Territories; all businesses in the District of Columbia come under NLRB jurisdiction.

n. National defense: Jurisdiction is asserted over all enterprises affecting commerce when their operations have a substantial impact on national defense, whether or not the enterprises satisfy any other standard.

o. Private universities and colleges: At least $1 million gross annual revenue from all sources (excluding contributions not available for operating expenses because of limitations imposed by the grantor).

p. Symphony orchestras: At least $1 million gross annual revenue from all sources (excluding contributions not available for operating expenses because of limitations imposed by the grantor).

q. Law firms and legal assistance programs: At least $250,000 gross annual revenues.

r. Employers that provide social services: At least $250,000 gross annual revenues.

s. Lawful gambling casinos: At least $500,000 gross annual revenues.

3. “Through enactment of the Postal Reorganization Act of 1970, NLRA coverage was extended to U.S. Postal Service personnel, but Post Office employees are expressly denied the right to strike.”-50

4. “The NLRB must find, however, based on evidence, that each enterprise does in fact ‘affect’ commerce.”-50

5. “Finally, Section 14(c)(1) authorizes the Board, in its discretion, to decline to exercise jurisdiction over any class or category of employers where a labor dispute involving those firms is not sufficiently substantial to warrant the exercise of jurisdiction, but it cannot refuse to exercise jurisdiction over any labor dispute over which it would have asserted jurisdiction under the standards it had in effect on August 1, 1959.”-50

6. “State substantive law governs disputes pertaining to industries over which the NLRB refuses to assert jurisdiction.”-50

C. Exclusions from Coverage

1. Independent Contractors

a. “The Wagner Act did not contain any specific exclusion of independent contractors, and the Supreme Court in NLRB v. Hearst Publications, Inc., … sustained the NLRB in its finding that the newsmen selling papers at fixed spots on the streets were employees entitled to the protection of the act.”-51

2. Supervisory and Managerial Employees

a. “It was early and consistently held by the Board with judicial support that supervisory employees were protected against acts of discrimination under § 8(3) of the act.”-53

b. “The Board’s policy of according to supervisory personnel the full status of employees under the original act was the subject of bitter attack by employers, with the result that in the Taft-Hartley Act of 1947 Congress expressly excluded from the definition of ‘employee’ ‘any individual employed as a supervisor’ (§ 2(3)), and adopted an apparently broad definition of ‘supervisors’ (§ 2(11)).”-54

c. Today, supervisors, including supervisory nurses, are not covered by the NLRA, but “may gain the benefit of Labor Board remedial orders if employer action against them has adversely affected employee rights.”-55

d. “Managerial employees … are excluded from the coverage of the Act, even though they are not supervisors or persons involved with labor relations policies.”-55

e. “Confidential employees (those who assist and act in a confidential capacity to persons who formulate and effectuate management labor relations policies) are also excluded from NLRA coverage.”-56

3. Other Exclusions

a. “Other categories of persons who are excluded from the coverage of the Taft-Hartley Act by virtue of the definition of ‘employee’ in § 2(3) include agricultural laborers and domestic servants.”-56

4. State Labor Relations Acts

a. “A number of states have labor relations statutes with procedures for settling representation and unfair labor practice issues.  Several of these states have ‘little Wagner Acts,’ listing unfair practices of employers only.  The rest designate unlawful practices by both employers and unions.”-58

D. Organization and Procedure of the National Labor Relations Board

1. “The functions of the NLRB in implementing the general policy of the NLRA are mainly two-fold: (1) the prevention of unfair labor practices, known as complaint or “C” proceedings; and (2) the settling of representation questions including the conduct of elections, known as representation or “R” proceedings.”-58

a. “The Board, located in Washington, D.C.., consists of five members, appointed by the President for staggered five-year terms.  When it decides cases, it may sit in panels of three.”-58

b. “The Administrative Law Judges, also located in Washington, with local offices in San Francisco, New York, and Atlanta, travel throughout the country to hold hearings.  Although selected by the Board, they are independent and may not be removed except for cause after a hearing by the Civil Service Commission.”-59

2. “An unfair labor practice case begins when some person writes or visits an NLRB Regional Office and makes a charge against an employer or a union.”-59

3. “The act contains a six-month statute of limitations, requiring the filing of a charge within six months of the date on which the alleged unfair practice occurred.”-59

4. “Where the Board finds, upon a ‘preponderance of the testimony’ (§ 10(c)), that an unfair labor practice had been committed, it makes findings of fact and issues a cease and desist order which may be accompanied by an order for affirmative action, such as reinstatement.”-62

5. “If the party against whom the order is issued does not comply, the Board can seek an enforcement order from a U.S. court of appeals.”-62

6. “If the party against whom the court’s enforcement order is issued does not comply, it runs the risk of being held in contempt of court.”-62

7. “The final possibility for review is to the U.S. Supreme Court upon petition for writ of certiorari, but the Supreme Court has warned: ‘Whether on the record as a whole there is substantial evidence to support agency findings is a question which Congress has placed in the Courts of Appeals.”-62

E. The Perceived Need for Reform of the National Labor Relations Act

1. “The single most startling statistic presented at the hearings is that at least one in twenty workers who vote for a union today are illegally fired for their union support.”-63

2. “The remedies established by the NLRA are compensatory rather than punitive.”-65

3. “The fact that at least one out of every twenty union supporters is illegally fired suggests that the practice of firing the leading union supporters to set an example is widespread….”-65

4. “It has led employers to make the hard calculation that it often pays, in the crudest economic sense, to violate the law.”-65

II. The Jurisdiction, Procedures, and Organization of the NLRB

A. NLRB Machinery and Procedure

1. Authority and Structure of the NLRB

a. “The Board’s principal functions are to conduct secret-ballot elections on the question of whether employees wish to be represented by a union in dealing with their employers, and to prevent and remedy violations of the NLRA (‘unfair labor practices’) by both employers and unions.”-117

b. “’Board’ … generally refers to the total agency process, including the office of the General Counsel, the approximately 34 Regional Offices, and the Division of Judges; in 1972 the designation ‘Trial Examiner’ was changed to ‘Administrative Law Judge’ (ALJ).”-117

c. “Members … are appointed to five-year terms by the President, subject to Senate confirmation.  The Board operates through three-member panels, which dispose of routine cases.  Each Board member has a number of legal assistants….”-117

d. “The NLRB’s Solicitor, who is selected by and is responsible to the entire Board, is its legal adviser and consultant.”-117

e. “In response to charges of Board bias under the Wagner Act, the Taft-Hartley amendments (now embodied in NLRA §§ 3, 4) provided for strict and unique separation of adjudicative and prosecuting functions.  The latter are now the responsibility of the General Counsel, who is not appointed by the Board … but by the President, with the Senate’s consent, for a four-year term.”-118

f. Under § 3(d), the NLRA gives the General Counsel (GC) “general supervision over all attorneys employed by the Board (other than [ALJs] and legal assistants to Board members) and over the officers and employees in the regional offices.”

g. That section also “gives him final authority over the investigation of charges filed by aggrieved persons, the issuance of complaints, and their prosecution before the Board.  Authority over issuance of complaints, except in cases ‘involving novel and complex issues,’ is exercised in the first instance by the directors of the Board’s Regional Offices; their refusals to issue complaints, however, are subject to review by the General Counsel.”-118

h. “The GC’s refusal to issue a complaint, or to withdraw a complaint previously issued, is not reviewable either by the Board or, in general, by the courts.”-118

2. Unfair Labor Practice Proceedings

a. “Such cases begin with the filing of a charge.”-118

b. “Employees in the Regional Offices investigate charges and discuss them informally with the parties involved.  Resultant settlements, … together with withdrawals and dismissals of charges, dispose of the bulk of charges, as much as 95.2 percent in the fiscal year ending September 1990.”-118

c. “Formal proceedings are begun with the issuance of a complaint, specifying the charged violations of the Act and the time and place of hearing.”-118

d. “After a complaint is issued, the Board may, and in some cases must, … apply to a federal district court for temporary relief against continuation of the unfair labor practice.”-119

e. “A hearing on a complaint is held before an ALJ, usually in or close to the city where the unfair labor practice is alleged to have occurred.”-119

f. “A complaint is prosecuted for the Board by an attorney from the Regional Office.  The charging party may intervene, and its lawyers may participate in the proceedings.”-119

g. “Section 10(b), as amended in 1947, requires the Board ‘insofar as practicable’ to apply the rules of evidence governing the trial of civil cases in the federal district courts.  After evidence has been taken, both parties have a right to present oral argument to the ALJ and to file a written brief.”-119

h. “the ALJ files a ‘Decision’ setting forth his findings of fact and proposed disposition of the case.  If exceptions to the ‘Decision’ are not filed, it will normally be adopted by the Board.  If exceptions are filed, the Board will review the case, usually on the basis of briefs and without oral argument….”-119

i. “Section 10(c) of the statute describes the burden of persuasion applicable to the Board’s findings and confers broad remedial authority on the Board.”-119

j. “If the respondent does not voluntarily comply with a Board order, the agency must secure enforcement by filing a petition in a federal court of appeals.  Similarly, if the respondent wishes to have the Board’s order reviewed, it may petition for review in a court of appeals as a ‘person aggrieved.’”-119

3. Representation Proceedings

a. “Petitions for elections to determine the desires of employees concerning union representation are filed in the Regional Offices.  Such petitions may be submitted either by an employer OR by a union in particular circumstances….  In most instances, issues that must be resolved before any election can be held … are resolved through consent of the parties, with or without the participation of the Regional Office.”-120

b. “Based on the transcript of this hearing, the Regional Director determines whether to issue a formal Direction of Election and, if so, under what terms.”-120

c. “Regional Office personnel supervise elections, and the Regional Director also rules on any objections to their outcome….”-120

d. “Decisions in representation proceedings can be appealed to the five-member Board in Washington.”-120

e. “The Board considers decisions that raise a substantial question of law or policy or that seem based on a clear and prejudicial error of fact or law.”-120

f. “a party aggrieved by such a decision—typically, the employer—must await the issuance of a Board order in an unfair labor practice proceeding in the course of which it can collaterally challenge the representation-case ruling.”-120

4. Rulemaking vs. Adjudication

a. “Section 6 of the NLRA grants the Board authority ‘to make, amend, and rescind, in the manner prescribed by the Administrative Procedure Act, such rules and regulations as may be necessary to carry out the provisions’ of the Act.”-120

b. “for over half a century the Board declined to exercise this authority to promulgate substantive rules despite being urged to do so by some courts, the bar, and academics.”-120

c. “Instead, the Board has chosen to develop policy, including reversal of previous decisions, in the course of case-by-case adjudication.  The agency typically decides a case on the basis of the record developed before the ALJ, the ALJ’s recommended decision, and the briefs of the parties.  In a limited number of situations, when the … issue will be one of general interest to employers and unions or [the Board] is contemplating a major policy shift, it will schedule oral argument and provide an opportunity for interested employers or unions that were not parties in the case to contribute their views.  Rulings reached in adjudications can apply principally to future cases.”-121

d. Excelsior Underwear, Inc.—“the Board announced that it would require employers in the case before it and in future cases to disclose to the Board and to all interested parties a list of employees and their home addresses within seven days after the Board had approved or directed a certification election.”-121

e. NLRB v. Wyman-Gordan—“Supreme Court held that the Excelsior ruling was ‘an agency statement of general or particular applicability and future effect’ and was therefore a ‘rule’ under the Administrative Procedure Act … which could only be promulgated after notice of proposed rulemaking in the Federal Register followed by an opportunity for the public to provide written comments.”-121

f. “For four of these Justices, the critical consideration seemed to be that the Board had applied the new doctrine to the case before it and therefore was engaged in adjudication rather than rulemaking.”-121

g. NLRB v. Bell Aerospace Co.—“Supreme Court confirmed ‘that the Board is not precluded from announcing new principles in an adjudicative proceeding and that the choice between rulemaking and adjudication lies in the first instance within the Board’s discretion.”
American Hospital Association v. NLRB—1991

Issues: Whether the NLRB possesses the rulemaking authority to establish industry-wide regulations with respect to bargaining unit determinations under the Act? YES

Whether the phrase “in each case” in section 9(b) limits the NLRB’s rulemaking authority to individual cases, rather than industry-wide regulations? NO

Whether the NLRB possesses the power to establish industry-wide regulations that create irrebuttable presumptions? YES

Whether Congress’ apparent intent to emphasize the “in each case” requirement precludes the NLRB’s rulemaking authority to establish industry-wide regulations? NO

Whether the rule in question is arbitrary and capricious because it ignores “crucial differences” among acute-care hospitals in the United States? NO

Rule: “Section 6 granted the Board the ‘authority from time to time to make, amend, and rescind … such rules and regulations as may be necessary to carry out the provisions’ of the Act.”-123

h. Notes and Questions

i. Limits on Rulemaking Authority?

j. Rulemaking vs. Adjudication: Pros and Cons

i. Some of the benefits to using rulemaking, as opposed to adjudication, include:

A. Reasoned and Legitimate Decisions

B. Expanded Informational Input

C. Certain Law

D. Consistent Law

E. Public Participation

F. Centralized Appellate Review

G. Reigning in the General Counsel

k. Delay at the NLRB

i. “The amount of time that it takes the NLRB to dispose of contested unfair labor practice cases has been of considerable concern.”-130


ii. “The delay factor should be carefully weighed in appraising

A. the Board’s expansion of its regulation to matters that arguably are remote from the central concerns of the statute;

B. the multiplication of standards of adjudication that involve slippery and burdensome evidentiary issues;

C. the Board’s tendency to change, again and again, its rules on doctrines through adjudication rather than rulemaking and the encouragement of litigation resulting from that tendency;

D. the desirability of greater use of temporary injunctive relief against alleged unfair labor practices on the basis of §10(j) of the NLRA;

E. the tendency of the courts of appeals to substitute judicial judgment for the agency’s balancing of competing interests;

F. the Board’s preference for resolving representation questions through elections rather than issuing bargaining orders on a showing of employee authorization cards; and

G. continuing efforts by some members of Congress to cut the Board’s budget.”-130-131

B. Judicial Enforcement and Review

1. Unfair Labor Practice Cases

a. “An enforcement order entered by the court of appeals operates like an injunction, and its violation is punishable by an action for contempt.”

b. “Under NLRA § 10(f), an aggrieved or losing party is provided a wider choice of forums for review than is the Board when it seeks enforcement.”-153

c. “The right to intervene in enforcement or review proceedings exists for both the respondent acquitted of unfair labor practice charges before the Board and the charging party whose charges have been upheld by the Board.”-154

d. “only the NLRB has standing to initiate contempt proceedings.”-154

e. “the charging party’s recognized right to intervene in enforcement or review proceedings has generally not been extended to Board-initiated contempt actions.”-154

f. “Several studies of the delay problem have recommended that NLRB orders should be subject to automatic judicial enforcement unless a person aggrieved by a final order petitions for review within a specified period.”-154

2. Representation Proceedings

a. “Section 10(f) … covers only review of a ‘final order of the Board.’  Section 9 of the Act does not denominate as a ‘final order’ any Board action in a representational case….”-155

b. “The Supreme Court therefore has held that Board actions under §9 are not reviewable in the circuit courts through §10.”-155

c. “Nevertheless, employers, though not unions, have an effective way to obtain judicial review of any Board decisions in representation cases that result in the certification of a union as a bargaining representative.  Section 9(d) of the Act states that whenever a final order in a Board unfair labor practice proceeding ‘is based in whole or in part upon facts certified following an investigation’ of a request for certification, ‘such certification and the record of such investigation’ shall be included in the record of the unfair labor practice proceeding, which must be transmitted for court review under §10(f).”-155

d. “Unions, unlike employers, have not been able to utilize § 9(d) to obtain judicial review of the Board’s § 9 determinations for a number of technical and practical reasons.  Theoretically, a union should be able to test a Board decision that its loss in a certification contest was valid by engaging in picketing that demands recognition as a bargaining representative.  Under § 8(b)(7)(B) such picketing within a year after a representational election that the union has lost is an unfair labor practice only if the election was ‘valid.’”-155

Leedom v. Kyne—1958

Issue: Whether the NLRB overstepped its statutorily prescribed authority by refusing to permit a vote by the Association members to determine if they wished to include the non-professional employees in the union? YES

Whether the P is “precluded … from maintaining an independent suit in a district court to set aside the Board’s action because contrary to the statute….”? NO

Rule: “A Federal District Court has jurisdiction of an original suit to prevent deprivation of a [statutory] right….”-158

e. Notes and Questions

i. Narrowing of Kyne

i. “In general the lower courts have read Kyne narrowly to authorize direct review only when the Board has abridged a clear and mandatory restriction on its discretion under §9.”-159

ii. Boire v. Greyhound Corp—Greyhound filed suit in a district court to enjoin an NLRB election for porters, janitors, and maids working at four bus terminals operated by Greyhound.  Greyhound claimed that the Board should not have found that it was a ‘joint employer’ of these cleaning and maintenance workers because they were employees of a separate business with whom it had contracted for cleaning services.  The Board found that Greyhound was an employer because it determined work schedules and the number of employees needed and also directed work performance.  The Supreme Court held that the district court did not have jurisdiction to review the Board’s decision, stressing that ‘whether Greyhound possessed sufficient indicia of control to be an ‘employer’ is essentially a factual issue, unlike the question in Kyne, which depended solely upon construction of the statute.”

C. The Scope of Review of NLRB Decisions

1. “Final disposition of a complaint may involve the disposition of several kinds of issues, including (1) issues of ‘historic fact,’ that is, what happened, with what motivation, etc.; (2) the specific impact or general significance of the historic facts; and (3) the applicability of elastic or ambiguous statutory language.”-161

2. “Substantial Evidence” Review

a. “Before Taft-Hartley, § 10(e) of the Wagner Act had provided that ‘the findings of the Board as to the facts, if supported by evidence, shall be conclusive.’  The Administrative Procedure Act (1946) provided that the reviewing court should set aside agency action ‘unsupported by substantial evidence’ and that in making the foregoing determination, ‘the court shall review the whole record or such portions thereof as may be cited by any party.’  The Taft-Hartley Act stipulated that the ‘findings of the Board with respect to questions of fact if supported by substantial evidence on the record considered as a whole shall be conclusive.”-161

b. Universal Camera Corp. v. NLRB—Supreme Court considered the impact of the Taft-Hartley amendments on the scope of judicial review.  The issue was whether a supervisory employee had been discharged as a reprisal for his testimony supporting the union’s position in an NLRB representation proceeding, or solely because he subsequently had accused the personnel manager of drunkenness.  The Trial Examiner (now ALJ) had credited the employer’s testimony, finding that anti-union animus had not entered into the discharge, and had recommended the dismissal of the complaint.  The Board, in a divided opinion, had made the opposite finding and held the discharge to be a violation of the Act.  The Second Circuit, with Judge Learned Hand speaking for the majority, had affirmed the Board.”-161

c. “The Supreme Court [has] … held that §10(e), as amended, requires reviewing courts to consider not only evidence in support of a finding, viewed in isolation, but also anything in the record that fairly detracts from the weight of such evidence.”-162

d. “The Board’s findings, he concluded, ‘are entitled to respect; but they must nonetheless be set aside when the record before a court of appeals clearly precludes the Board’s decision from being justified by a fair estimate of the worth of the testimony of witnesses or its informed judgment on matters within its special competence or both.”

e. “the Universal Camera Court made clear that the examiner’s report was part of the ‘record’ under §10(e) and had to be considered in the course of ‘substantial evidence’ scrutiny.  However, the examiner’s findings, when rejected by the Board, need not be given ‘more weight than in reason and in the light of judicial experience they deserve.”

f. “Though not legally required, the Board’s policy is not to overrule the ALJ ‘credibility’ determinations unless their incorrectness is shown by a ‘clear preponderance of all the relevant evidence.’”

3. Law-Policy Distinction

a. “The classification of issues before reviewing courts into one or another of those categories is related to the scope of judicial review.”

b. “where courts reverse the Board, they tend to denominate the issue as one of ‘law.’  Where, however, the Board’s decisions are affirmed, the issue is more likely to be characterized as one of ‘policy,’ the agency’s ‘expertise,’ or the balancing of conflicting interests within the Board’s special competence.”-163

c. “Uncertainty over the proper scope of review of Board enunciated principles and their application reflects continuing disagreement regarding the functions to be discharged by the NLRB and the relationship of these functions to the legislative and judicial process.”

d. “The principal issue is whether the Board should behave essentially as a court—making policy only within the interstices of the statute and subject to a rule of stare decisis—or whether it has a delegated authority from Congress to make reversible policy judgments that elaborate on the broad commands of the statute.  The latter view of the Board’s function, including the authority to reverse policy judgments struck by previous administrations of the Board, has been generally accepted, although it could be argued that periodic amendments to the NLRA and over a half century of agency experience and precedent should narrow the Board’s freedom to alter its rules.”-164

e. Chevron U.S.A. v. Natural Resources Defense Council, Inc.—“This decision purports to establish a framework that requires the reviewing court first to determine whether Congress intended the statute to be applied in a particular manner.  If not, the agency’s views are to be ‘given controlling weight unless they are arbitrary, capricious, or manifestly contrary to the statute.”-164

III. Protection of Concerted Activity

A. “The NLRA seems structured to serve several separable, albeit interrelated, principal purposes: (1) the protection of employees’ choice of whether to join together to attempt to improve the terms of their employment; (2) the facilitation of employees’ choice of whether to be represented by an exclusive bargaining agent; and (3) the encouragement of bona-fide (though not state-controlled) collective bargaining for employees who choose such exclusive representation.”-165

B. The Concepts of Discrimination and of Interference, Restraint, or Coercion

1. Violations Based on Employer (Or Union) Motivation 

Edward G. Budd Manufacturing Co. v. NLRB—1943 

Issue: Whether a company that treats union representatives with greater leniency than ordinary employees, while paying them the same or higher wages constitutes “domination and control” on the part of the company?

Whether the termination of an employee with accumulated grievances only after he declared his membership in the CIO constitutes an unfair labor practice? YES

Holding: Yes.  The “decision of the Board … that the Association was and is subject to the petitioner’s domination and control is amply supported by the evidence.” 168

Rule: “[A]n employer may discharge an employee for a good reason, a poor reason or no reason at all so long as the provisions of the National Labor Relations Act are not violated.  It is, of course, a violation to discharge an employee because he has engaged in activities on behalf of a union.”-169

2. NLRA Remedies

a. Phelps Dodge Corp. v. NLRB—“the Court … upheld a § 8(a)(3) order calling for the hiring of applicants for employment who had been rejected because of their union affiliations, even though the applicants in the interim had obtained substantially equivalent employment elsewhere.”-171

b. “The Court reasoned that the hiring order … was warranted because the Act was designed to effectuate the public policy in favor of self-organization and was not confined to remedying private losses.”-171

c. “The Phelps Dodge decision … defined the remedial goal in § 8(a)(3) cases as ‘a restoration of the situation, as nearly as possible, to that which would have obtained but for the illegal discrimination.”-171

d. “When an employer appeals from a Board reinstatement order, the back-pay period is extended to the time of the court of appeals’ enforcement of the Board’s unfair labor practice order.”-171

e. F.W. Woolworth Co. v. NLRB—“the Board ruled that computation of loss of earnings should be on a quarterly basis so that a § 8(a)(3)’s discrimanatee’s earnings in one quarter do not reduce back-pay liability accrued in a previous quarter.”-172

f. NLRB v. Seven-up Bottling Co.—“the Supreme Court approved the Woolworth formula but indicated that it might properly be modified when a seasonal industry is involved.”-172

g. “In 1962 the Board began to add interest to back-pay awards.  This practice has been upheld as ‘remedial’ rather than ‘punitive.’”-172

h. “The Board currently uses the interest-rate formula employed by the Internal Revenue Service, which is 3 percent over the short-term federal rate….”-172

i. “Once the General Counsel has established the gross amount of back pay lost by a claimant, the employee bears the burden of persuasion with respect to the claimant’s failure to mitigate his losses.”-172

j. “an employee who has made reasonable efforts to find substantially equivalent employment will not be found to have failed to mitigate a loss of earnings.”-172

NLRB v. Transportation Management Corp.—1983

Issue: Whether “the burden placed on the employer in Wright Line is consistent with §§8(a)(1) and 8(a)(3), as well as with § 10(c) of the NLRA, which provides that the Board must prove an unlawful labor practice by a ‘preponderance of the evidence’”YES

Rule: Where an employee claims that he was terminated because of union involvement, the “General Counsel carrie[s] the burden of persuading the Board that an anti-union animus contributed to the employer’s decision to discharge an employee, a burden that does not shift, but … the employer, even if it failed to meet or neutralize the General Counsel’s showing, could avoid the finding that it violated the statute by demonstrating by a preponderance of the evidence that the worker would have been fired even if he had not been involved with the Union.”-173—Wright Line.

k. Constitutional vs. Statutory Violations

i. Mount Healthy City Sch. Dist. Bd. Of Educ. v. Doyle—“the Court held that a public employee could not establish a First Amendment violation ‘justifying remedial action’ by proving that his constitutionally protected conduct had played even a ‘substantial part’ in the nonrenewal of his contract, without the employer being given an opportunity to prove that it would have reached the same decision solely on the basis of unprotected conduct of the employee.”-177

l. Doctrine of “After-Acquired” Evidence

i. McKennon v. Nashville Banner Publishing Co.--“In 1995, in a case arising under the federal age discrimination law, the Supreme Court ruled that ‘after-acquired’ evidence of employee misconduct does not provide a complete defense to liability; generally, plaintiffs may still obtain back pay for the period before the employer discovered grounds for a lawful termination as opposed to reinstatement or other prospective relief for the period after such discovery occurs.”-179

ii. ABF Freight System, Inc. v. NLRB—The Supreme Court “held that a former employee’s false testimony under oath in an NLRB hearing did not preclude the Board from granting him reinstatement with back pay upon a finding he was discharged for union activities.  Justice Stevens, writing for the majority, reasoned that the question whether relief for statutory violations should be afforded notwithstanding such misconduct was a matter committed by Congress to the agency’s discretion.”-179

C. Violations Based on Impact of Employer (or Union) Actions

Radio Officers’ Union v. NLRB—1954

Issue: Whether “an employer violates § 8(a)(3), and a union correspondingly violates §§ 8(b)(1)(A) and 8(b)(2), by making employment decisions that treat union members in ‘good standing’ differently from nonmembers or members not in ‘good standing’ without additional proof that the employer’s specific purpose in agreeing to such differential treatment was ‘to encourage or discourage membership in any labor organization’”?-179 YES

Rule: “specific evidence of intent to encourage or discourage is not an indispensable element of proof of violation of § 8(a)(3).”-180

“Both the Board and the courts have recognized that proof of certain types of discrimination satisfies the intent requirement.”-180

“Thus an employer’s protestation that he did not intend to encourage or discourage must be unavailing where a natural consequence of his action was such encouragement or discouragement.  Concluding that encouragement or discouragement will result, it is presumed that he intended such consequence.”-180

1. Is Proof of a Motive to Encourage or Discourage Union Activity an Element?

a. “The language of the NLRA indicates that there are two elements to a violation of §8(a)(3): first, discrimination in regard to hiring or tenure or some term or condition of employment; second, that this discrimination encourages or discourages union membership.”-184

Republic Aviation Corp. v. NLRB—1945 

Issue: Whether apparently neutral company rules, established prior to union presence, that prohibit soliciting or the distributing of handbills on company property violate §§ 8(a)(1) and 8(a)(3) of the NLRA by “interfere[ing] with … employees in the exercise of the rights guaranteed in section 7” and “discriminati[ng] in regard to … any term or condition of employment to encourage or discourage membership in any labor organization”? YES

Rule: “if a rule against solicitation is invalid as to union solicitation on the employer’s premises during the employee’s own time, a discharge because of violation of that rule discriminates within the meaning of §8(a)(3) in that it discourages membership in a labor organization.”-191

“the right of employees to wear union insignia at work has long been recognized as a reasonable and legitimate form of union activity, and the respondent’s curtailment of that right is clearly violative of the Act.”-190

“It is … not within the province of an employer to promulgate and enforce a rule prohibiting union solicitation by an employee outside of working hours, although on company property.  Such a rule must be presumed to be an unreasonable impediment to self-organization and therefore discriminatory in the absence of evidence that special circumstances make the rule necessary in order to maintain production or discipline.”-191

2. Is Invocation of §8(a)(3) Necessary?

a. NLRB v. Burnup & Sims, Inc.—“the employer discharged two employees after he had been told that, while recruiting during an organizing campaign, they had threatened to use dynamite, if necessary, to achieve recognition.  The Board found that the reported threat had not been made, ruled that the employer’s honest belief to the contrary was not a defense, concluded that the discharges had violated both §8(a)(1) and § 8(a)(3), and ordered reinstatement and back pay.  The Court affirmed the Board’s order solely on the basis of § 8(a)(1), stating … “A protected activity acquires a precarious status if innocent employees can be discharged while engaging in it, even though the employer acts in good faith.”-192

3. Restrictions on Workplace Solicitation and Distribution

a. “The Board’s approach sustained in Republic Aviation does not hold that every employer restraint on §7 activity violates §8(a)(1).  Rather, the Board purports to balance employer interests in the maintenance of ‘production or discipline’ against the Act’s protection of the free exercise of §7 rights.  Two rebuttable presumptions are at work.  First, a neutral rule prohibiting solicitation during working hours can be applied against employee union solicitation in the absence of proof that it was adopted for the purpose of discouraging § 7 protected activity.  Second, enforcement against union solicitation of even a neutral rule prohibiting all solicitation outside of working hours on company property is illegal, unless the company demonstrates ‘special circumstances [that] make the rule necessary in order to maintain production or discipline.’”-194

4. Union Buttons or Insignia

a. “As Republic Aviation itself illustrates, the wearing of union buttons or insignia is an exception to the rule permitting restriction of union solicitation during working hours.  Such restrictions are presumptively unlawful in the absence of ‘special circumstances’ showing that the rule is necessary to maintain production, discipline, or customer relations.”-194

5. Working Hours

a. “To be presumptively valid, a rule restricting organizational activity must state with reasonable clarity that it does not apply during periods when employees are not scheduled for work—for example, lunch and break periods.”-195

b. “the Board currently permits restrictions during ‘working time’ rather than ‘working hours.’  The Board assumes that the former phrase is commonly understood to cover only periods of actual work, while the latter may be understood to also cover lunch and break periods.”-195

6. Distribution vs. Solicitation

a. “The Board has distinguished between oral solicitation and distribution of literature by employees and has recognized the presumptive validity of plant rules restricting such ‘distribution’ to nonworking areas of the plant regardless of whether such distribution occurs during nonworking time.”-195

7. Privileged Broad No-Solicitation or Distribution Rules

a. “Broader restrictions on solicitation and distribution are presumptively valid in special circumstances.”-196

b. “distribution of union literature may be completely banned in all retail customer areas even when customers are absent.”-196

c. “In the hospital context, the Board has departed somewhat from the department store precedents.  While permitting a total ban of solicitation (even during nonworking time) in strictly patient-care areas, such as patients’ rooms and diagnostic areas, the Board has characterized as presumptively invalid a similar ban in ‘visitor-access’ or ‘patient-access’ areas—for example, cafeterias or lounges.”-196

8. Disparate Application of No-Solicitation Rules

a. “Disparate treatment of pro-union activity in the content or application of rules against solicitation or distribution normally constitutes an unfair labor practice.”-196 

D. The Accommodation of §7 Rights and Employer Interests

1. “while employees have a § 7 right to engage in protected concerted activity, whether an employer ‘interferes’ with that right in violation of §8(a)(1) is thought to require some consideration and accommodation of legitimate employer interests and state law defined rights.”-197

2. Interest in Excluding “Outsiders”

3. NLRB v. Babcock & Wilcox Co.—The Court held that “if the location of a plant and the living quarters of the employees place the employees beyond the reach of reasonable union efforts to communicate with them, the employer must allow the union to approach his employees on his property.”-198
Lechmere, Inc. v. NLRB—1992

Issue: Whether employers may exclude non-employee union organizers from their property when “reasonable alternatives” for employee access exist? YES

Rule: “Babcock’s teaching is straightforward: §7 simply does not protect nonemployee union organizers except in the rare case where ‘the inaccessibility of employees makes ineffective the reasonable attempts by nonemployees to communicate with them through the usual channels.”-201

“Where reasonable alternative means of access exist, § 7’s guarantees do not authorize trespasses by nonemployee organizers, even (as we noted in Babcock), ibid.) ‘under … reasonable regulations’ established by the Board.”-201

4. Notes and Questions

a. Meaning of “Reasonable Access”

i. Oakland Mall Ltd.—“two members of the Board, relying on Lechmere, rejected a presumption that had been adopted in Jean Country that the mass media do not normally provide a reasonably effective alternative means of communication.  The Board majority instead held that Lechmere imposes a heavy burden on the General Counsel to prove that the mass media would not be available in a particular case.”-208

b. Access to Customers and Area Standards Appeals

i. Leslie Homes, Inc.—“the Board, in a 3-2 decision, held that Lechmere applies equally to nonemployee appeals to customers, including those criticizing an employer’s failure to meet the union’s ‘area standards’ for wages and other benefits.”-208

c. Solicitation by Off-Duty Employees and Employees of Business Invitees

i. “Which presumptive rule should apply to off-duty employees….”?

ii. Tri-County Medical Center, Inc.—“off-duty employees are protected as long as their organizational activity is conducted outside ‘the interior of the plant and other working areas.”-209

iii. “Which rule applies if an employer restricts solicitations on its property by the employees of another employer who have been invited onto its property to assist in the property owner’s conduct of its business?”-209

d. First Amendment Interests

i. Hudgens v. NLRB—“the Court overruled its prior decision in Amalgamated Food Employees Union, Local 1590 v. Logan Valley Plaza….  Logan Valley held that the First Amendment provides protection to expressive activity in private shopping centers deemed to be the modern ‘functional equivalent’ of the downtown business areas whose public sidewalks historically provided a ‘public forum’ for the free exchange of views.  The Hudgens Court rejected Logan Valley on the ground that exclusions from privately owned shopping centers did not involve governmental action and hence did not implicate First Amendment rights.”-210

e. NLRB v. Town and Country Electric, Inc. and Paid Union Organizers as Protected Employees

i. NLRB v. Town & Country Electric, Inc.—The “Supreme Court upheld the Board’s interpretation of the definition of ‘employee’ in § 2(3) of the NLRA to include workers who are also paid union organizers.  It thus affirmed the Board’s finding that Town & Country had violated §§ 8(a)(1) and (3) by refusing to hire union members who were going to be paid by the union while they attempted to organize the employer.”

ii. “The Court rejected Town & Country’s argument that under the common law of agency a worker could not be the servant of both an employer and a union at the same time.”-211

5. Interest in Entrepreneurial Discretion

NLRB v. J.M. Lassing—1960

Issue: Whether businesses may “suspend [their] operations or change [their] method of doing business, with the resulting loss of employment on the part of certain employees, so long as its change in operations in not motivated by the illegal intention to avoid its obligations under the National Labor Relations Act”?-213 YES

Rule: “A change in operations motivated by financial or economic reasons is not an unfair labor practice under the Act.”-213

a. Notes and Questions

i. Escaping Anticipated Higher Labor Costs: Legitimate Employer Interest?

A. “The Lassing court, in accord with rulings of the Board and other courts, assumes that the shutdown or transfer of facilities because of higher labor costs resulting from unionization does not, without more, violate § 8(a)(3).”-215

Textile Workers Union v. Darlington Manufacturing Co.—1965 

Issue: Whether a business operating several different plants may completely close one of its plants for any reason whatsoever?

Holding: No.  “We hold that so far as the Labor Relations Act is concerned, an employer has the absolute right to terminate his entire business for any reason he pleases, but disagree with the Court of Appeals that such right includes the ability to close part of a business no matter what the reason.”-218

Rule: “[A]n employer has the right to terminate his business, whatever the impact of such action on concerted activities, if the decision to close is motivated by other than discriminatory reasons.”-218

“[A] partial closing is an unfair labor practice under § 8(a)(3) if motivated by a purpose to chill unionism in any of the remaining plants of the single employer and if the employer may reasonably have foreseen that such closing would likely have that effect.”

E. The Scope of Protected Activity

1. “Protected” Concerted Activity: Means Test

NLRB v. Washington Aluminum Co.—1962

Issue: Whether seven employees who walk off the job to protest the “extraordinarily” cold working conditions, without providing notice or an opportunity for the employer to rectify the situation, have engaged in a “concerted activity” and are therefore protected under §7 of the NLRA? YES

Whether the seven employees’ decision to walk off the job grew out of a “labor dispute” under the meaning of § 2(9) of the Act? 

Holding: Yes.  “we think that the walkout involved here did grow out of a ‘labor dispute’ within the plain meaning of the definition of that term in §2(9) of the Act, which declares that it includes ‘any controversy concerning terms, tenure, or conditions of employment….”-229

Rule: “We cannot agree that employees necessarily lose their right to engage in concerted activities under §7 merely because they do not present a specific demand upon their employer to remedy a condition they find objectionable.”-228

Elk Lumber Co.—1950

Issue: Whether a work slowdown in protest of a pay decrease by some, but not all employees, is protected under § 7 as a concerted activity? NO

Rule: When employees independently decrease their production, rather than refuse to work, they have not engaged in a concerted activity, but have merely continued “to work on their own terms….”-231

a. “Condonation”

i. “Despite an employee’s unprotected activity, the NLRB may order reinstatement on the basis of the doctrine of ‘condonation’ whereby an employer is held to have waived its rights to discipline if it expressly or impliedly condoned employee misconduct.”-234

b. Activity Unlawful Under State Law

i. “state laws restricting activity protected by the NLRA or the Railway Labor Act are preempted by the federal labor laws.”

ii. NLRB v. Fansteel Metallurgical Corp.—That case involved “a forcible seizure of property through a ‘sitdown strike’ that became violent after the employer discharged the strikers and obtained the assistance of state police to remove them from the buildings they occupied….  the Fansteel Court stressed that the strike was ‘illegal’ under state law because it included the forcible seizure of the employer’s property.”-236

c. Breach of Contract

i. “The Board and the courts have generally considered commitments by unions not to engage in certain protected activity, including strikes, during the term of a collective agreement to constitute what amounts to an effective waiver of represented employees’ § 7 rights.”-237

d. “Indefensible” or “Disloyal” Conduct?

i. “The Washington Aluminum Court also noted that §7 does not protect activities ‘characterized as ‘indefensible’ because they were found to show a disloyalty to the workers’ employer which this Court deemed unnecessary to carry on the workers’ legitimate concerted activities.”-237

NLRB v. Local 1229, IBEW (Jefferson Standard)—1953

Issue: Whether the employees who were discharged for sponsoring or distributing handbills disparaging their employer’s reputation were justifiably discharged “for cause”? YES

Rule: “Section 10(c) of the Taft-Hartley Act expressly provides that: “No order of the Board shall require the reinstatement of any individual as an employee who has been suspended or discharged or the payment to him of any back pay, if such individual was suspended or discharged for cause.”-239

“There is no more elemental cause for discharge of an employee than disloyalty to his employer.”-239

e. Connection Between Labor Dispute and Product Discouragement?

i. Patterson v. Sargent--“various strikers distributed circulars entitled ‘Beware Paint Substitute.’  Those circulars, after referring to the strike, advised customers that the company was not manufacturing paint with ‘the well-trained, experienced employees who have made the paint you have always bought’ and warned that other paint might peel and crack.’… A majority of the Board … upheld the employer’s discharge of the strikers who had distributed the circulars.”-241
2. “Protected” Concerted Activity: Objectives Test

Eastex, Inc. v. NLRB—1978

Issue: Whether, “apart from the location of the activity, distribution of the newsletter is the kind of concerted activity that is protected from employer interference by §§ 7 and 8(a)(1) of the National Labor Relations Act”? YES

Whether “the fact that the activity takes place on petitioner’s property gives rise to a countervailing interest that outweighs the exercise of §7 rights in that location”? NO

Rule: “The ‘employees’ who may engage in concerted activities for ‘mutual aid or protection’ are defined by § 2(3) of the Act, to ‘include any employee, and shall not be limited to the employees of a particular employer, unless the Act explicitly states otherwise….”-245

a. “Whistleblowing” and Other Protests of Nonlabor management Policies

i. “The Board and the courts have … denied protection to employee protests of the managerial practices of their employer when the employees are ostensibly motivated not by their own interests but by the interests of the public or of their customers, clients, or patients.”-251

b. Protests to Influence the Identity of the Supervisor

i. “The prevailing view appears to be that except where the identity of a supervisor is ‘directly related to terms and conditions of employment,’ employee action to influence the identity of management is ‘unprotected activity because it lies outside the sphere of legitimate employee interest.”-252

3. Individual Employee Action as “Concerted” Activity

NLRB v. City Disposal Systems, Inc.—1984

Issue: Whether “the Board’s application of §7 to Brown’s refusal to drive truck No. 244 is reasonable….”? YES

Rule: “We have often reaffirmed that … on an issue that implicates its expertise in labor relations, a reasonable construction by the Board is entitled to considerable deference….”-256

“The rationale of the Interboro doctrine compels the conclusion that an honest and reasonable invocation of a collectively bargained right constitutes concerted activity, regardless of whether the employee turns out to have been correct in his belief that his right was violated.”-260

a. Individual vs. Concerted Protests

i. “The courts and the Board have consistently read the ‘concerted activities’ phrase in § 7 as words of limitation and have generally excluded from § 7 protection complaints of a sole employee that he or she is being treated unfairly as an individual.”-261

ii. “There are two recognized exceptions to the nonprotection of individual interests.  The first is the Board’s Interboro Contractors doctrine sustained in the City Disposal decision.  The second is the Board’s Mushroom Transportation doctrine, sustained in Mushroom Transp. Co. v. NLRB.”-261

b. Individual Protests Asserting Noncontractual Workplace Rights

i. Alleluia Cushion Co.—“the Board went beyond its Interboro Contractors doctrine to offer protection to an employee in an unorganized plant who, acting solely from his own concerns about plant safety and without seeking or obtaining any express support from any other employee, sought to enforce state safety regulations applicable to his plant by writing a letter of complaint to an appropriate regulatory agency.  The Board concluded that ‘where an employee speaks up and seeks to enforce statutory provisions relating to occupational safety designed for the benefit of all employees, in the absence of any evidence that fellow employees disavow such representation, we will find an implied consent thereto and deem such activity to be concerted.”-262

ii. A decade later, the new Board (appointed by Reagan), repudiated Alleluia Cushion and instead required “proof that an activity was ‘engaged in with or on the authority of other employees,’ without the benefit of any presumptions of such authority.”-262

c. Individual Action as a Prelude to Group Action

i. “the Meyers II Board stated that its definition of concerted activity ‘encompasses those circumstances where individual employees seek to initiate or to induce or to prepare for group action, as well as individual employees bringing truly group complaints to the attention of management.”-263

NLRB v. J. Weingarten, Inc.—1975

Issue: Whether an employer’s denial of an employee’s request to have a union representative present during an interview with the employer constitutes a violation of the employee’s §7 right to “act in concert for mutual aid and protection”?-266 YES

Rule: The Board created a “statutory right in an employee to refuse to submit without union representation to an interview which he reasonably fears may result in his discipline….”-266

Among the Board’s justifications are:

“First, the right inheres in § 7’s guarantee of the right of employees to act in concert for mutual aid and protection.  Second, the right arises only in situations where the employee requests representation….  Third, the employee’s right to request representation as a condition of participation in an interview is limited to situations where the employee reasonably believes the investigation will result in disciplinary action….  Fourth, exercise of the right may not interfere with legitimate employer prerogatives….  Fifth, the employer has no duty to bargain with any union representative who may be permitted to attend the investigatory interview.”-266

d. Meetings to Inform Employees of a Disciplinary Decision

i. “The Board does not protect the right to union representation at meetings the sole purpose of which is to inform an employee of a previously determined disciplinary decision.”-269

F. Union Control of the Right to Engage in Protected Activity

NLRB v. Magnavox Co. of Tennessee—1974

Issue: Whether a collective bargaining representative, duly elected by the employees, has the power to waive the employees’ exercise of § 7 rights, when such rights are connected to issues of representation? NO

Rule: “The place of work is a place uniquely appropriate for dissemination of views concerning the bargaining representative and the various options open to the employees.  So long as the distribution is by employees to employees and so long as the in-plant solicitation is on nonworking time, banning of that solicitation might seriously dilute § 7 rights.”-273

1. An Agency-Cost Explanation?

2. A Rights-Based Explanation?

a. Harper, Union Waiver of Employee Rights Under the NLRA—“Restricting the authority of exclusive representatives to waive the free-association and free-expression § 7 rights of employees supports free and effective collective bargaining by insuring that economically strong employers cannot force unions to sacrifice at the bargaining table any of the rights upon which the unions’ continued existence as effective bargaining agents may depend.”

3. Applications

Metropolitan Edison Co. v. NLRB—1983

Issue: Whether “an employer may unilaterally define the actions a union official is required to take to enforce a no-strike clause and penalize him for his failure to comply”?-279 NO

Whether a collective bargaining representative, duly elected by the employees, has the power to waive the employees’ exercise of § 7 rights, when such waiver is found in two arbitration awards that were decided against the collective bargaining representative? NO

Rule: The Board has earlier held in this case, and we affirm the holding, that “disciplining union officials more severely than other employees for participating in an unlawful work stoppage ‘is contrary to the plain meaning of § 8(a)(3) and would frustrate the policies of the Act if allowed to stand.’”-279

“[A] union may bargain away its members’ economic rights, but it may not surrender rights that impair the employees’ choice of their bargaining representative.”-281

“[T]o waive a statutory right the duty must be established clearly and unmistakably.”-281

a. Should the Right to be Free of Special Penalties as a Union Officer be Waivable?

b. Rule of “Clear, Unmistakable” Waiver

c. Should Rights to Engage in Some Strikes Not Be Waivable?

i. Mastro Plastics Corp. v. NLRB—This was “a case involving an employer’s discharge of a supporter of the signatory union and unlawful assistance to an insurgent union, [and] the Supreme Court held that general no-strike clauses should not be presumed to have the effect of waiving employee rights to engage in strikes ‘against unlawful practices destructive of the foundation on which collective bargaining must rest.’”-283

ii. Sympathy Strikes—“The Board not only has assumed that unions do have the authority to sacrifice § 7’s protection of such sympathy strikes but also now presumes that general no-strike clauses are intended to cover these strikes.”-284

G. Employer “Support” or “Domination” of a “Labor Organization”

1. “Section 8(a)(2) of the NLRA was enacted in part as a response to the experience with employer-initiated representation plans that mushroomed in growth after the enactment of the National Industrial Recovery Act of 1933 (NIRA), which announced in § 7(a) that employees had a right to organize and engage in collective bargaining.”-284

NLRB v. Streamway Division, Scott  & Fetzer Co.—1982
Issue: Whether a “Committee” established by a company for the purpose of facilitating communication between employees and the employer on issues relevant to the employment relationship constitutes a “labor organization” under § 2(5)? NO

Rule: “[C]ommunication between a committee and management does not itself bestow labor organization status upon a group.”-290

The determination as to whether an organization is a “labor organization” under § 2(5) is based on an analysis of the circumstances in each case, to determine whether the “employer’s behavior fosters employee free expression and choice as the Act requires.”

Electromation, Inc.—1994

Issue: Whether “action committees” organized by the company for the purpose of working out employment differences are “labor organizations” under § 2(5)? YES

Whether “action committees” organized and presided over by the company are “dominated” by the company, in violation of § 8(a)(2)? YES

Rule: “Under the statutory definition set forth in Section 2(5), the organization at issue is a labor organization if (1) employees participate, (2) the organization exists, at least in part, for the purpose of ‘dealing with’ employers, and (3) these dealings concern ‘conditions of work’ or concern other statutory subjects, such as grievances, labor disputes, wages, rates of pay, or hours of employment.  Further, if the organization has as a purpose the representation of employees, it meets the statutory definition of ‘employee representation committee or plan’ under Section 2(5) and will constitute a labor organization if it also meets the criteria of employee participation and dealing with conditions of work or other statutory subjects.”-294-295

“Although Section 8(a)(2) does not define the specific acts that may constitute domination, a labor organization that is the creation of management, whose structure and function are essentially determined by management, … and whose continued existence depends on the fiat of management, is one whose formation or administration has been dominated under Section 8(a)(2).”-295

2. “Employee Free Choice”?

a. NLRB v. Newport News Shipbuilding Co.—“Supreme Court decision holding that an employer-controlled representation plan violated § 8(a)(2) even though the employees in question overwhelmingly approved of the committees….”-300

3. Communication Vehicle vs. “Course of Dealing”?

4. Representational Capacity?

5. “Complete Delegation”?

a. “The Board’s General Foods decision … and Sparks Nugget, Inc., … suggest that employee committees do not ‘deal with’ management where firms are willing to delegate fully managerial tasks to the employees without reserving supervisory authority.”-301

6. “Quality” and “Efficiency” vs. § 2(5) Subjects?

7. Employer Domination and Support

a. “The Board typically adopts a more permissive attitude toward employer financial and other assistance to a legitimately recognized, independent union—including the allowance of payments for time spent on grievance adjustment and the provision of company facilities for union meetings.”-302

8. A Right to Refuse to Participate?

9. Employer-Initiated Participation Programs in the Union Setting

10. Involvement of Union Leaders in Firm Management

IV. The Facilitation of Exclusive Representation

A. “§ 9 … plays a critical role in the regulation of the recognitional process.  Section 9(a) pronounces that ‘[r]epresentatives designated or selected for the purposes of collective bargaining by the majority of the employees in a unit appropriate for such purposes, shall be the exclusive representatives of all the employees in such unit for the purposes of collective bargaining in respect to rates of pay, wages, hours of employment, or other conditions of employment.”-308

B. “However, § 9(c) of the Act authorizes the Board to conduct secret ballot elections to determine majority status and to certify the results.”-309

C. NLRB Representation Elections

1. Grounds for Not Entertaining a “Question Concerning Representation”

a. “Section 9(c)(1) provides that when a petition is filed (1) by an employee or a union alleging that a ‘substantial number of employees wish to be represented for collective bargaining,’ or (2) by an employer alleging that one or more unions have asked to be recognized as a collective bargaining representative, the Board shall direct an election if it finds that a question of representation exists.”

b. “Section 9(c)(3) and, more important, the Board through its discretionary authority have established certain ‘bars’ to proceeding.”

c. Lack of Substantial Support

i. “The Board will not proceed to an election on a petition filed by a union unless the petition has ‘substantial support,’ which usually means support by at least 30 percent of the employees in the unit involved.”-309

ii. “The Board’s long-standing practice has been to consider the determination of substantial support exclusively an administrative matter that is not litigable by the parties in a representation (or unfair labor practice) proceeding.”-309

d. Pending Unfair Labor Practice Charges

i. “the NLRB generally will suspend a representation case while unfair labor practice charges affecting the unit are pending.  The Board purports to use this abatement or ‘blocking charge’ policy, which is not prescribed by the Act, to promote employee free choice by neutralizing unlawful conduct before holding an election.”-310

e. An Existing Agreement

i. “The Board’s ‘contract-bar’ doctrine, which is designed to promote stable labor relations, generally bars an election among employees covered by a valid and operative collective agreement of reasonable duration.”-310

ii. “To operate as a bar, an agreement must cover an appropriate unit, be in writing, properly executed, and binding; it must contain ‘substantial terms and conditions of employment’ sufficient ‘to stabilize the bargaining relationship’; it will not be a bar if it deals only with wages, if it is confined to ‘members only,’ or if it lacks a termination date.”-311

iii. “Currently, a contract for a fixed term will bar a petition filed by a rival union or by employees seeking decertification for only three years even though the contract term is longer and even though contracts for a longer term are customary in the industry or area involved.”-311

iv. “A petition by a rival union, by the employer, or by employees seeking decertification generally must be filed no more than 90, and no less than 60, days prior to the expiration date of the contract (or so much of its term as does not exceed three years).”-311

v. “The Board, however, has established a special rule for health care institutions in response to the 1974 amendments to the NLRA, § 8(d).  Under those amendments a party desiring termination or modification of a collective agreement applicable to employees of such institutions must give 90 (rather than 60) days’ notice to that effect to the other party.”

vi. “’Premature extension’ of a prior agreement consists of its extension, with or without modifications, prior to the beginning of the insulated period as measured by the original agreement.”-312

f. Lifting the Contract Bar

i. Schisms, Defunct Unions, and Changes of Affiliation

A. “The Board does not bar an election when the union signatory to the contract has undergone a ‘schism.’  In Hershey Chocolate Corp. … the AFL-CIO expelled the Bakery and Confectionery Workers (BCW) for corruption and chartered the American Bakery and Confectionery Workers (ABC) as an AFL-CIO affiliate, with substantially the same jurisdiction previously granted the BCW.”  The majority of the members of BCW affiliated themselves with ABC, but 50 of the 2,000 members chose to remain.  “The Board, invoking the schism doctrine, held that the unexpired agreement [with BCW] did not bar an election.” 

B. “In Hershey, the Board also reaffirmed that bar effect will be denied to a contract with a defunct union, that is, one unable or unwilling to represent the employees.”-313

C. “Before amending a union’s certification to reflect a union’s affiliation with another labor organization, the Board historically has required (1) that the decision to affiliate must be made through a ‘democratic process,’ and (2) that there by substantial continuity between the pre- and post-affiliation unions.”-313

D. In NLRB v. Financial Institution Employees Local 1182, “Justice Brennan reasoned that unless the changes in an organization are extensive enough to raise a question concerning its continued representative status, the Board has no authority under the Act either to condone the employer’s refusal to bargain or to prescribe changes in the union’s internal affairs.”-314

E. “Since Financial Institution, the Board has placed more stress on the second requirement (substantial continuity).”-314

F. “To determine whether this requirement is met the Board considers whether there has been: (1) continued leadership responsibilities by the existing union officials; (2) perpetuation of membership rights and duties, such as membership eligibility and dues structure; (3) continuation of the manner in which contract negotiations, administration and grievance processing are effectuated; and (4) the preservation of the certified union’s physical facilities, books, and assets.”-314

G. “In General Extrusion Co., … the Board declared: ‘A contract does not bar an election if executed (1) before any employees had been hired or (2) prior to a substantial increase in personnel.”-314

H. “In the absence of a collective agreement, impending expansion of the work force will constitute a separate ground for barring an election and for dismissing a petition as untimely if the existing employees are not ‘representative’ of job skills of the projected work force and are not a ‘substantial’ part thereof.”-314

g. The Effect of an Intervening Certification

i. “In American Seating Co., … [t]he Board declined to decide the precise effect of the intervening certification on the unexpired agreement but declared that the unexpired agreement could not be invoked by the employer to preclude bargaining with the new union.”-315

h. Prior Certification or Recognition

Brooks v. NLRB—1954

Issue: Whether an employer may justifiably refuse to bargain with a duly elected and certified collective bargaining agent where the bargaining agent has lost, “without the employer’s fault, a majority of the employees from its membership”? NO

Rule: “If the employees are dissatisfied with their chosen union, they may submit their own grievance to the Board.  If an employer has doubts about his duty to continue bargaining, it is his responsibility to petition the Board for relief, while continuing to bargain in good faith at least until the Board has given some indication that his claim has merit.  Although the Board may, if the facts warrant, revoke a certification or agree not to pursue a charge of an unfair labor practice, these are matters for the Board; they do not justify employer self-help or judicial intervention.”-319

“the Board’s view that the one-year period should run from the date of certification rather than the date of election seems within the allowable area of the Board’s discretion in carrying out congressional policy.”-320

i. Status of Voluntarily Recognized Unions

i. “Although employers are under no legal duty to recognize unions that demonstrate their majority support through some means other than a certification election, it is also legal for them to do so.”-320

j. Employer Petitions After the “Certification Year”

i. “The Board now requires employers to continue to presume that a union maintains its majority status even after expiration of the certification year, but at this point the presumption becomes rebuttable.”-321

ii. United States v. Gypsum Co.—The Board held that “[a]n employer seeking to oust an incumbent union through elections must now show ‘by objective considerations that it has some reasonable grounds for believing that the union has lost its majority status since its certification.’  The employer’s petition also must be filed in good faith and free of accompanying unfair labor practices.”-321

k. Legitimacy and Disqualification of the Union Representative

i. Union Corruption

A. “The NLRB will not entertain claims that a union should be disqualified because it has been an ineffectual or corrupt representative, or its officials have criminal records, or they have misappropriated union funds.”-322

B. “The Board, however, has reserved authority (which it has rarely exercised) to revoke a previously issued certification if a labor organization ‘fails to fulfill its statutory obligations’ as an exclusive bargaining representative.”-323

ii. Racial and Other Invidious Discrimination

A. “In Handy Andy, Inc., … the Board … declared that it would not consider evidence of racial or other invidious discrimination by a union outside the unit in question before certifying the union as a bargaining representative.  Instead, the Board would consider only ‘proof of … dereliction as to unit employees in a revocation proceeding.”-323

iii. Conflict of Interest

A. “In St. John’s Hosp. & Health Ctr., … the Board dismissed an election petition from the California Nurses Association (CNA) because the CNA controlled a nurse registry service that made revenue-producing referrals to St. John’s, among other employers.”-323

B. “In dismissing CNA’s election petition, the Board stressed that CNA, because of the revenue it obtained from the registry services, might be subject to ‘potential financial conflicts.’  The majority … stressed that CNA referrals were not limited to employers signatory to collective agreements with CNA.”-324

C. “The Board in Sierra Vista … stated that the mere fact that supervisors are members of labor organizations and involved in internal union affairs does not pose an ‘inherent’ conflict of interest.  Therefore, an employer invoking conflict of interest as a justification for a particular refusal to bargain will have to show that the ‘danger of a conflict is clear and present.’”-325

2. Restraint and Coercion in the Election Process

a. Threatening Speech

NLRB v. Golub Corp.—1967

Issue: Whether “an employer coerces his employees in the exercise of § 7 rights, as forbidden by § 8(a)(1), when he prophesies that unionization will decrease or wholly eliminate work opportunities, increase workloads, or create greater rigidity in personnel relationships, or whether such predictions come within the protection [of] §8(c)”? NO

Rule: Employer statements only violate the Act (§ 8(c)) when they involve a “threat of reprisal” (retaliation).

General Shoe Corp.—1948

Issue: Whether an employer’s disparaging statements about the union in a pre-election campaign may compel the setting aside of a representation election in spite of the fact that such statements are protected under § 8(c)? YES

Rule: “Conduct that creates an atmosphere which renders improbable a free choice will sometimes warrant invalidating an election, even though that conduct may not constitute an unfair labor practice.  An election can serve its true purpose only if the surrounding conditions enable employees to register a free and untrammeled choice for or against a bargaining representative.”-352

b. Unfair Labor Practices as Per Se Violations of “Laboratory Conditions”

i. “The Board has declared: ‘Conduct violative of § 8(a)(1) is, a fortiori, conduct which interferes with the exercise of a free and untrammeled [election] choice….  This is so because the test of conduct which may interfere with ‘laboratory conditions’ … is considerably more restrictive than the test of conduct which amounts to interference, restraint, or coercion [under] § 8(a)(1).’”—Dal-Tex Optical Co.—354

c. Empirical Basis for General Shoe?

NLRB v. Gissel Packing Co.—1969

Issue: Whether an employer’s statements, made just prior to a representation election, to the effect that the company will likely close, the employees will not be able to find additional work, etc., constitute a violation of § 8(a)(1)? YES

Rule: “[A]n employer is free to communicate to his employees any of his general views about unionism or any of his specific views about a particular union, so long as the communications do not contain a ‘threat of reprisal or force or promise of benefit.’  He may even make a prediction as to the precise effects he believes unionization will have on his company.  In such a case, however, the prediction must be carefully phrased on the basis of objective fact to convey an employer’s belief as to demonstrably probable consequences beyond his control or to convey a management decision already arrived at to close the plant in case of unionization.”-360

“’[c]onveyance of the employer’s belief, even though sincere, that unionization will or may result in the closing of the plant is not a statement of fact unless, which is most improbable, the eventuality of closing is capable of proof.”-361

Luxuray of New York v. NLRB—1971

Issue: Whether showing the anti-union film “And Women Must Weep” constitutes a violation of § 8(a)(1)? NO

Rule: “[A] mere expression of antiunion sentiment by an employer is an exercise of free speech protected by at least § 8(c) and most likely by the First Amendment.”-366

3. Factual Misrepresentations and Inflammatory Speech

a. “The Board ruled in 1962 that misrepresentations ‘which involve a serious departure from the truth, at a time which prevents the other party or parties from making an effective reply’ justify the holding of a new election.”-369

Midland National Life Insurance Co.—1982

Issue: Whether an employer’s distribution of anti-union campaign literature containing misrepresentations, without notice, is sufficient to set aside an election decided in favor of the employer? NO

Rule: “’elections will be set aside ‘not on the basis of the substance of the representation, but the deceptive manner in which it was made.’… As long as the campaign material is what it purports to be, i.e., mere propaganda of a particular party, the Board would leave the task of evaluating its contents solely to the employees.’  Where, due to forgery, no voter could recognize the propaganda ‘for what it is,’ Board intervention is warranted.”

b. “the courts have required the Board to hold an evidentiary hearing for a party whose election objections raise ‘substantial and material issues of fact’ that would, if resolved in the objector’s favor, warrant setting aside the election.”-376

NLRB v. Bancroft Manufacturing Co.—1976

Issue: Whether the union’s false statements about the possible after-effects of the Black employees’ failure to vote for the union “so taint[ed] the campaign with racial passion as to make a fair election impossible”? NO

Rule: “Sewell requires the party making a racially-oriented statement to demonstrate the truth of the statement….”-379

“Where racial remarks are injected into an election contest, but do not form the core or theme of the campaign as they did in Sewell, the court’s analysis of their effect should follow a two-step process.  First, were the statements racially inflammatory?  If they were, then the test for truth and relevancy must be made as Sewell describes.  Second, if the remarks were not racially inflammatory, then the statements should be reviewed under the familiar standards applied to any other type of alleged material misrepresentation.”-380

c. “The Board has continued to apply its Sewell doctrine to irrelevant, inflammatory speech related to national origin, religion, or ethnic background as well as race, even after settling on the Midland National approach to factual misrepresentations.”-381 

d. In R.A.V. v. St Paul, the “Court struck down a municipal ordinance that prohibited the use of ‘fighting words’ that insult or provoke violence, ‘on the basis of race, color, creed, religion or gender.’”-382

e. The Court concluded that the “ordinance was facially unconstitutional because it proscribed only a subcategory of fighting words defined by their content.”-382

f. Polling, Interrogation, and Surveillance

Struksnes Construction Co., Inc.—1967 

Issue: Whether employers may solicit the opinions of their employees with respect to their views and sympathies regarding unionism? NO
Rule: “Absent unusual circumstances, the polling of employees by an employer will be violative of Section 8(a)(1) of the Act unless the following safeguards are observed: (1) the purpose of the poll is to determine the truth of a union’s claim of majority, (2) this purpose is communicated to the employees, (3) assurances against reprisal are given, (4) the employees are polled by secret ballot, and (5) the employer has not engaged in unfair labor practices or otherwise created a coercive atmosphere.”-383

Timsco Inc. v. NLRB—1987

Issue: Whether the NLRB acted reasonably in deciding to set aside a tie-vote secret ballot election in light of the employer’s coercive statements made to employees?

Rule: “The ‘Bourne standards’ require that we consider: (1) The background, i.e., is there a history of employer hostility and discrimination? (2) The nature of the information sought…. (3) The identity of the questioner, i.e., how high was he in the company hierarchy? (4) Place and method of interrogation…. (5) Truthfulness of the reply.”-386

i. “The Board also holds than an employer may poll employees to determine their support for an incumbent union only when the Struksnes standards are met and the employer possesses a reasonable doubt of continued majority status based on objective considerations that would also justify a lawful withdrawal of recognition or a petition for a Board conducted election.”-388

ii. “The Board does not set aside union election victories because the union has conducted a poll during the election campaign….  Moreover, the Board has held that a union does not destroy laboratory conditions by asking its members to notify the union of anti-union activities by their coworkers.”-389

iii. The Board has consistently held that an employer’s surveillance of its employees’ union activities is unlawful, regardless of whether the employees are aware of the surveillance.”-390

iv. “It is generally recognized that photographing employees engaged in peaceful picketing like interrogation as to union sympathies, has a tendency to interfere with the exercise of protected employee rights.  Thus, an employer is usually required to provide a substantial justification for its photographing of employee picketing.”-390

g. Offers and Inducements

NLRB v. Exchange Parts Co.—1964

Issue: Whether § 8(a)(1) “prohibits the conferral of [economic benefits], without more, where the employer’s purpose is to affect the outcome of the election”? YES

Rule: Section 8(a)(1) “prohibits not only intrusive threats and promises but also conduct immediately favorable to employees which is undertaken with the express purpose of impinging upon their freedom of choice for or against unionization and is reasonably calculated to have that effect.”-392

i. “The Board and the courts have consistently recognized that an employer’s offer of some benefit to employees conditioned on their opposition to or rejection of a union should be treated the same as threats against their support of a union.”-393

i. “The Board’s practice is to infer improper motivation from the timing and context of a grant of benefits, see Walter Garcon, Jr.  Assocs. … and to require employers to establish ‘that the timing of the action was governed by factors other than the pendency of the election.’  American Sunroof Corp.

NLRB v. Savair Manufacturing Co.—1973

Issue: Whether a union’s distribution of “recognition slips” and promise that employees signing up for the union prior to the election would not have to pay an initiation fee or fine is so prejudicial as to nullify the result of the election? YES

Rule: “By permitting the union to offer to waive an initiation fee for those employees signing a recognition slip prior to the election, the Board allows the union to buy endorsements and paint a false portrait of employee support during its election campaign.”-397

ii. “Savair is a case where the Board declined to find that a particular union practice violated ‘laboratory conditions’ under its General Shoe doctrine rather than a case where the Board finds that one of the parties to the election contest committed an unfair labor practice.”-399

iii. “Since Savair, the Board and the courts have allowed unions to waive initiation fees and dues before a contract is signed as long as waivers can be obtained post-election.”-400

V. The Duty to Bargain in Good Faith

A. “Section 8(d) provides that: ‘to bargain collectively is the performance of the mutual obligation of the employer and the representative of the employees to meet at reasonable times and confer in good faith with respect to wages, hours, and other terms and conditions of employment, or the negotiation of an agreement, or any question arising thereunder, and the execution of a written contract incorporating any agreement reached if requested by either party, but such obligation does not compel either party to agree to a proposal or require the making of a concession.”-374

B. “It is … generally understood that the parties are not obliged to continue meeting once they have in good faith bargained to a deadlock or ‘impasse’ and it appears that further discussions would be fruitless….”-374

C. “The duty to bargain ‘in good faith’” has been “described [as] ‘an obligation to participate actively in the deliberations so as to indicate a present intention to find a basis for agreement.’  Not only must the employer have ‘an open mind and a sincere desire to reach an agreement’ but ‘ a sincere effort must be made to reach a common ground.’”-375

D. “In some cases, an argument may be made that bad faith can be inferred from the nature of the substantive proposals which the respondent has made during the negotiations.”-375

E. “More often, an effort is made to determine bad faith from the tactics or procedures employed by the respondent in bargaining with the other party.”

NLRB v. A-1 King Size Sandwiches, Inc.—1984

Issue: “Whether the content of the Company’s bargaining proposals together with the positions taken by the Company are sufficient to establish that it entered into a bargaining with no real intention of concluding a collective bargaining agreement”? YES
Rule: “Section 8(a)(5) of the Act … makes it an unfair labor practice for an employer to refuse to bargain collectively with the employees’ representative.”-377

However, “The Act does not compel any agreement whatsoever between employees and employers.”—NLRB v. American Nat’l Ins.-378

“In evaluating the parties’ good faith, the Board is not precluded from examining the substantive proposals put forth.  Indeed, if the Board is not to be blinded by empty talk and by mere surface motions of collective bargaining, it must take some cognizance of the reasonableness of the positions taken by the employer in the course of bargaining negotiations.”-378

1. NLRB v. Cummer-Graham—“The employer insisted upon a no strike clause but would not grant the union’s request for an arbitration clause.  The court of appeals reversed the Board’s finding of a refusal to bargain in good faith.”

2. “the court concluded that a party could lawfully insist on one without the other, and that ‘These are matters for management and labor to resolve, if they can, at the bargaining table.  If they cannot there be decided, then neither the Board nor Court can compel an agreement or require a concession.”

3. NLRB v. Herman Sausage Co.—“The Government, through the Board, may not subject the parties to direction either by compulsory arbitration or the more subtle means of determining that the position is inherently unreasonable, or unfair, or impracticable, or unsound.”-384

4. Chevron Oil Co. v. NLRB—“The court reversed the Board’s finding of bad faith which had been based principally on the employer’s position regarding management rights as well as a no strike no arbitration clause.  The court held that the employer, which consistently refused to adopt a number of union counterproposals on these matters, was simply utilizing its economic strength to engage in hard bargaining with a weaker union.”-384

5. Atlas Metal Parts Co. v. NLRB—“The union and the company had had a bargaining relationship since 1956….  The NLRB found a lack of good faith bargaining, focusing largely upon the Company’s demand for an alteration in the union security provision.  The Court of Appeals disagreed.  ‘An employer is entitled to advance a position sincerely held, notwithstanding the employer’s having taken a different position at an earlier time.”-384

VI. The Duty to Disclose Information

A. “In NLRB v. Truitt Mfg. Co., … the Supreme Court was presented for the first time with the question whether the duty to bargain in good faith under Section 8(a)(5) requires an employer to turn over to the union upon demand information in the possession of the company which the union claims is important to informed bargaining.”-386

1. “The NLRB found a violation of Section 8(a)(5), stating that ‘it is well-settled law, that when an employer seeks to justify the refusal of a wage increase upon an economic basis, good faith bargaining under the Act requires that upon request the employer attempt to substantiate its economic position by reasonable proof.’  The Board ordered the employer to turn over the requested information.”-386

2. “The Supreme Court reversed and directed that the Board’s order be enforced….  Good faith bargaining necessarily requires that claims made by either bargainer should be honest claims….  Each case must turn upon its particular facts.  The inquiry must always be whether or not under the circumstances of the particular case the statutory obligation to bargain in good faith has been met….  The Court later held that the duty to disclose ‘unquestionably extends beyond the period of contact negotiations and applies to labor management relations during the term of an agreement.  NLRB v. Acme Industrial Co….”

Detroit Edison Co. v. NLRB—1979

Issue: “[W]hether the Board abused its remedial discretion when it ordered the Company to deliver directly to the Union the copies of the test battery and answer sheets”? YES

Whether the Board erred in finding that the Company committed an unfair labor practice by refusing to disclose said test materials? YES

Rule: “The duty to bargain collectively imposed upon an employer by §8(a)(5) of the National Labor Relations Act, includes a duty to provide relevant information needed by a labor union for the proper performance of its duties as the employees’ bargaining representative.”-388

However, such duty is not absolute, and is to be assessed under the circumstances, taking into account the need for the information versus the consequences of providing them.

NLRB v. Insurance Agents’ International Union—1960

Issue: “[W]hether the Board may find that a union, which confers with an employer with the desire of reaching an agreement on contract terms, has nevertheless refused to bargain collectively, thus violating that provision, solely and simply because during the negotiations it seeks to put economic pressure on the employer to yield to its bargaining demands by sponsoring on the job conduct designed to interfere with the carrying on of the employer’s business”? NO

Rule: “at the present statutory stage of our national labor relations policy, the two factors—necessity for good faith bargaining between parties, and the availability of economic pressure devices to each to make the other party incline to agree on one’s terms—exist side by side.”-399

“The scope of § 8(b)(3) and the limitations on Board power which were the design of § 8(d) are exceeded, we hold, by inferring a lack of good faith not from any deficiencies of the union’s performance at the bargaining table by reason of its attempted use of economic pressure, but solely and simply because tactics designed to exert economic pressure were employed during the course of the good faith negotiations.”-399

NLRB v. Katz—1962

Issue: “Is it a violation of the duty ‘to bargain collectively’ imposed by §8(a)(5) of the National Labor Relations Act for an employer, without first consulting a union with which it is carrying on bona fide contract negotiations, to institute changes regarding matters which are subjects of mandatory bargaining under §8(d) and which are in fact under discussion”? YES

Rule: “The duty ‘to bargain collectively’ enjoined by §8(a)(5) is defined by §8(d) as the duty to ‘meet and confer in good faith with respect to wages, hours, and other terms and conditions of employment.’”-403

“A refusal to negotiate in fact as to any subject which is within §8(d), and about which the union seeks to negotiate, violates § 8(a)(5) though the employer has every desire to reach agreement with the union upon an over all collective agreement and earnestly and in all good faith bargains to that end.  We hold than an employer’s unilateral change in conditions of employment under negotiation is similarly a violation of § 8(a)(5), for it is a circumvention of the duty to negotiate which frustrates the objectives of §8(a)(5) much as does a flat refusal.”-403

“Unilateral action by an employer without prior discussion with the union does amount to a refusal to negotiate about the affected conditions of employment under negotiation, and must of necessity obstruct bargaining, contrary to the congressional policy.”-405

B. “Boulwarism”: A Final Problem for Discussion

1. NLRB v. General Electric Co.—The Company attempted to obtain the employees’ desires through its management personnel.  The Company then developed proposals for its employees, but refused to change its position on those proposals.

VII. Subjects of Collective Bargaining

A. “What role does and should the law play in allocating decisionmaking functions between labor and management?”-409

1. “Two rules seem quite settled.  First, the duty to bargain extends to each and every subject embraced within the statutory phrase, so that it is an unfair labor practice for either the employer or union to refuse to bargain about such a subject upon the request of the other….  Second, there are other subjects which fall outside the phrase, wages, hours and other terms and conditions of employment, and which, therefore, are not statutory.  There is no duty to bargain about these topics.  Under some circumstances, insisting upon bargaining to agreement on a non statutory subject may be a per se violation of either Section 8(a)(5) or 8(b)(3).”-410

2. Cox and Dunlop, Regulation of Collective Bargaining by the NLRB

a. “A priori the bare words of section 8(a)(5) are open to two conflicting interpretations, which may be stated somewhat argumentatively as follows: First.  Section 8(a)(5) makes it an unfair labor practice ‘to refuse to bargain collectively’ with the representative designated by a majority of the employees.  Section 9(a) plainly declares that the representative’s authority extends to ‘rates of pay, wages, hours of employment, or other conditions of employment.’  Therefore, the employer must bargain with respect to each such subject and, as in the Inland Steel case, a refusal to discuss a subject covered by the quoted phrase is an unfair labor practice.  Nor can this duty be satisfied by going through the forms of bargaining; the employer must have an open mind and sincere desire to reach an agreement.  But although an employer must discuss every subject embraced within section 9(a), he complies with the duty to bargain if he negotiates in good faith any question as to whether a specific term or condition of employment (1) should be established by the collective agreement; or (2) should be fixed periodically by joint management-union determination within the framework of the contract; or (3) should be left to management’s discretion or individual bargaining without the intervention of the bargaining agent.”-412

b. “Second.  Under sections 8(a)(5) and 9(a) an employer must bargain collectively with respect to each subject embraced within the quoted phrase.”-412

c. “The employer who insists upon unilateral control of any ‘condition of employment’ is … guilty of an unfair labor practice even though he backs his position by argument and negotiates in good faith.”-412

NLRB v. American National Insurance Co.—1952
Issue: Whether the NLRB erred in holding that the Company’s insistence on a management functions clause was a per se violation of the Act? YES

Rule: “The duty to bargain collectively is to be enforced by application of the good faith bargaining standards of Section 8(d) to the facts of each case rather than by prohibiting all employers in every industry from bargaining for management functions clauses altogether.”-418

“[I]t is now apparent from the statue itself that the Act does not encourage a party to engage in fruitless marathon discussions at the expense of frank statement and support of his position.  And it is equally clear that the Board may not, either directly or indirectly, compel concessions or otherwise sit in judgment upon the substantive terms of collective bargaining agreements.”-416

NLRB v. Wooster Division of Borg-Warner Corp.—1958

Issue: Whether “either the ‘ballot’ or the ‘recognition’ clause is a subject within the phrase ‘wages, hours, and other terms and conditions of employment’ which defines mandatory bargaining”? NO

Rule: “[i]t is lawful to insist upon matters within the scope of mandatory bargaining and unlawful to insist upon matters without….”-421

3. The Mandatory Permissive Distinction

a. “As the law has developed since Borg-Warner, bargaining subjects are divided into three categories: mandatory, permissive, and illegal.  All of the Justices in Borg-Warner expressly or impliedly endorsed the proposition that it is an unfair labor practice to insist upon the inclusion in the contract of an illegal provision or to use economic force in support of such a demand.  Even a voluntarily negotiated illegal provision is unenforceable and void.”425

b. “The mandatory permissive distinction is made in order to determine: whether a party must bargain in good faith if requested; whether pertinent information must be disclosed; whether unilateral action may be taken without bargaining to impasse; and whether insistence backed by economic force is lawful.”-425

4. Douds v. International Longshoremen’s Ass’n—“The ILA demanded that the contract be expanded to cover the East and Gulf Coasts….  [The] ILA continued to demand an agreement covering the East and Gulf Coasts and when the Association refused, a strike was called to enforce the demand….  [t]he NLRB issued a complaint and sought a temporary injunction under Section 10(j) enjoining ILA from insisting upon a change in the bargaining unit.  Upon appeal from an order granting the injunction, held that ILA was violating Section 8(b)(3).”-426

a. The court (2d Cir.) said “Such a demand interferes with the required bargaining ‘with respect to rates of pay, wages, hours and conditions of employment’ in a manner excluded by the Act.  It is thus a refusal to bargain in good faith within the meaning of section 8(b)(3).”-427

5. NLRB v. Detroit Resilient Floor Decorators Local Union No. 2265—“the union proposed that a contract be signed incorporating a provision which obligated the employer to contribute to a fund, already supported by a number of employers, which was devoted exclusively to ‘promoting, publicizing, and advancing the interests of the floor covering industry….’  The Board ruled that the provision was not a mandatory subject of bargaining….  To hold, however, under this Act, that one party must bargain at the behest of another on any matter which might conceivably enhance the prospects of the industry would transform bargaining over the compensation, hours, and employment conditions of employees into a debate over policy objectives.’  On petition to enforce the Board’s order, held, enforcement granted.”-427

6. Ford Motor Co. v. NLRB—“Ford always refused to bargain about in plant food and beverage prices.  In February 1976, Ford informed the Union that cafeteria and vending machine prices would be increased, and rejected the Union’s request to bargain over both price and services and to supply information relevant to Ford’s involvement in food services….  The Board found this conduct to violate Section 8(a)(5) and ordered the Company to bargain and to provide the requested information.  The Court of appeals … enforced the Board’s order on the facts of the case, giving considerable weight to the fact that the length of the lunch period and the distance of restaurants made it impracticable for the employees to eat away from the plant (so that the in-plant food ‘can be viewed as a physical dimension of one’s working environment’)….  The Supreme Court affirmed….  When management in its own interest provides in plant feeding facilities, food prices and service ‘may reasonably be considered’ a bargainable subject, for they are germane to the working environment.”-428

7. Johnson-Bateman Co. v. International Association of Machinists—“the company had had successive collective bargaining agreements covering its production and maintenance employees.  Without objection from the union, the company periodically (and unilaterally) announced work rules regarding a number of issues….  In December 1986, the company without notifying or bargaining with the union posted a notice to the effect that ‘any injuries requiring treatment will now be accompanied by a drug/alcohol test.’  The union objected to the new policy and to the employer’s refusal to negotiate about it, but the company insisted on implementing it, and the union filed charges under section 8(a)(5) of the NLRA.  The Board held that the new test requirement was a mandatory subject of bargaining.  Invoking the Ford Motor decision of the Supreme Court, the Board first considered whether the testing requirement was ‘germane to the working environment.’  The Board noted the similarity between the requirement and company imposed physical examinations and polygraph testing, both of which it had held to be mandatory subjects of bargaining….  The test is thus a ‘condition’ of employment ‘because it has the potential to affect the continued employment of employees who become subject to it….’  The Board concluded … that the company’s unilateral implementation of its testing requirement was a violation of section 8(a)(5).”-429

Fibreboard Paper Products Corp. v. NLRB—1964

Issue: Whether “the subject upon which the employer allegedly refused to bargain—contracting out of plant maintenance work previously performed by employees in the bargaining unit, which the employees were capable of continuing to perform—is covered by the phrase ‘terms and conditions of employment’ within the meaning of § 8(d)”? YES

Rule: “[T]he type of ‘contracting out’ involved in this case—the replacement of employees in the existing bargaining unit with those of an independent contractor to do the same work under similar conditions of employment—is a statutory subject of collective bargaining under § 8(d).”-434

8. “Waiver” by Contract or Past Practice

a. “It should be emphasized that a holding by the Board or a court that subcontracting is a ‘term or condition of employment’ does not necessarily mean that the employer must first bargain with the union to impasse before implementing a decision to subcontract.”-438

VIII. Remedies for Bargaining Violations

H.K. Porter Co. v. NLRB—1970

Issue: Whether the NLRB has the power, under the NLRA, to require employers to adopt specific contractual provisions of a collective bargaining agreement? NO

Rule: “[W]hile the Board does have power under the [NLRA] … to require employers and employees to negotiate, it is without power to compel a company or a union to agree to any substantive contractual provision of a collective bargaining agreement….”-595

A. Restoration of status quo remedies

1. “The Board will not always order restoration of the status quo for bargaining violations….  The Board, however, will typically order bargaining and back pay from the date of the termination until the earliest of (a) agreement, (b) bona fide impasse, (c) the union’s failure to request bargaining, or (d) the union’s bad faith bargaining.”-599

B. “Make Whole” Remedy

1. “In Ex-Cello-O Corp., … the employer unlawfully refused to bargain with a union certified after an NLRB election in October 1965.  The ALJ recommended that the Board order the employer to make the employees whole for any monetary losses sustained as a result of the company’s unlawful refusal to bargain.  After hearing oral argument to consider whether it had authority to award such a remedy, the Board ruled it lacked authority ‘to permit the punishment of a particular respondent or class of respondents’ and that the employer’s refusal to bargain with the newly certified union was in the exercise of its right to seek judicial review of the Board’s rejection of its objections to the NLRB election….”-600

C. Litigation Expenses and Access

IX. Weapons of Economic Conflict: Strikes, Boycotts, and Picketing

A. Strikes and Employer Countermeasures

1. Economic Pressures and the Duty to Bargain

2. The role of economic conflict in the bargaining process and the causes of strikes

a. “For labor, the principal economic weapon is the strike – a collective withdrawal of the services of represented employees.”-606

b. “The success of a strike or threat to strike is a function of the union’s bargaining power, which in turn depends on a number of factors: (1) the profitability of the firm and its ability to raise prices without losing market position; (2) the ability of the union to impose production losses on the firm (which will vary with the firm’s ability to stockpile inventory in anticipation of a strike and to maintain operations with the help of supervisors and managers or replacement workers); (3) the financial resources of the firm to withstand losses incurred during a strike; and (4) the financial resources of represented employees to withstand losses they incur during a strike.”-606

3. Strikers and Replacements

a. The Mackay Radio Doctrine

NLRB v. Mackay Radio & Telegraph Co.—1938

Issue: Whether it was an unfair labor practice to replace striking employees with replacements in an effort to carry on the business? NO

Whether strikers remain “employees” under section 2(3) of the Act, and therefore retain their section 7 rights and section 8 protections? YES
Rule: “it does not follow that an employer, guilty of no act denounced by the statute has lost the right to protect and continue his business by supplying places left vacant by strikers.”-608

“As we have said, the strikers retained under the Act, the status of employees.  Any such discrimination in putting them back to work is, therefore, prohibited by § 8.”-608

b. Reinstatement rights of replaced economic strikers

i. “In NLRB v. Fleetwood Trailer Co., … the employer, after a strike, … maintained operations at a temporarily reduced rate with the help of replacements.  When the strike ended, the employer stated that reinstatement of the strikers was not then possible because of a production cutback….  [n]ew employees were hired for jobs for which the strikers were qualified.  The Court upheld the Board’s finding of violations of §§ 8(a)(1) and 8(a)(3), reasoning as follows: A striker remains an ‘employee’ under § 2(3) of the Act until he has secured regular and substantially equivalent employment.  The failure to reinstate had discouraged employees from engaging in protected activity.  Accordingly, a violation of §§ 8(a)(1) and 8(a)(3) was established unless the employer discharged his burden of showing legitimate and substantial business justification, such as the replacement of all strikers or the elimination of jobs by changes in production.  Absent such a showing, the employer, without regard to his intent or anti-union motivation, had violated the Act.”-609

ii. “In Laidlaw Corp., … the Board … ruled that ‘economic strikers who unconditionally apply for reinstatement at a time when their positions are filled by permanent replacements: (1) remain employees; and (2) are entitled to full reinstatement upon the departure of replacements unless they have in the meantime acquired regular and substantially equivalent employment, or … the failure to offer full reinstatement was for legitimate and substantial business reasons.”-610

c. Does Mackay Radio reflect congressional intent?

d. Would repeal of Mackay Radio increase the incidence and duration of strikes?

e. Unfair labor practice strikes

i. “With respect to the employer’s right to replace, a distinction must be drawn between economic strikes and unfair labor practice strikes, that is, a strike called or prolonged because of the employer’s unfair labor practice.  A strike may be caused both by a bargaining impasse and by an unfair labor practice.  Such a strike is deemed an unfair labor practice strike unless the employer shows that the strike would have occurred even in the absence of its unfair labor practice.”-618

ii. “Similarly, if an employer commits unfair labor practices during an economic strike, a finding of a causal connection between the employer’s conduct and a continuation of the strike converts the stoppage into an unfair labor practice strike, and strikers who are replaced thereafter are treated as unfair labor practice strikers.”-619

iii. “An employer is required to displace even permanent replacements in order to make room for unfair labor practice strikers (as distinguished from economic strikers) who have made an unconditional application for reinstatement.  It is thus important to determine the ‘cause’ of a strike.”-619

iv. “Unfair labor practice strikers are treated more favorably than replaced economic strikers in other respects as well.  First, back pay for unfair labor practice strikers begins with the commencement of the unfair labor practice strike rather than, as in the case of economic strikers, at the time of an unconditional application for reinstatement for available jobs to which they are entitled.”-619

v. “Second, unfair labor practice strikers can vote irrespective of the length of the strike, whereas under § 9(c)(3) replaced economic strikers lose their right to vote if a strike has gone on for more than 12 months….  Replacements for economic strikers can vote but replacements for unfair labor practice strikers cannot.”-619

vi. “Third, a strike called to protest an unfair labor practice does not violate the conventional no strike clause in collective bargaining agreements and does not constitute a strike whose object is the ‘termination or modification’ of an agreement triggering the notice and cooling off obligations of § 8(d)….  The Board has derived from Mastro Plastics the proposition that under a general no strike clause strikes protesting only ‘nonserious’ employer unfair labor practices lose the protection of the NLRA.”-619

vii. “Fourth, whereas economic strikers who engage in misconduct during the strike may be unprotected against discharge, the Board has authority under § 10(c) to reinstate unfair labor practice strikers engaging in similar misconduct.”-620

viii. “In more recent years, however, the Board has reverted to its prior position of denying reinstatement to unfair labor practice strikers who engage in violence or verbal threats even if unaccompanied by any intimidating physical acts or gestures.”

f. Honoring picket lines

i. “It is fairly well established that even a single employee’s decision to refuse to cross a picket line is ‘concerted’ activity for ‘mutual aid and protection’ within §7.”-622

ii. “There are a number of reasons why the refusal to cross a picket line nonetheless may be unprotected concerted activity.  First, the picket line itself may be illegal—for example, a secondary boycott violative of § 8(b)(4)—in which case the employee refusing to cross the line makes common cause with unlawful activity.”-622

iii. “Second, the employee through his or her bargaining representative may have waived any § 7 right by agreement.”

g. The role of impact analysis

NLRB v. Erie Resistor Corp.—1963

Issue: Whether “an employer commits an unfair labor practice under § 8(a) of the [NLRA] … when he extends a 20-year seniority credit to strike replacements and strikers who leave the strike and return to work….”? YES

Rule: “Cases in this Court dealing with unfair labor practices have recognized the relevance and importance of showing the employer’s intent or motive to discriminate or to interfere with union rights.  But specific evidence of such subjective intent is ‘not an indispensable element of proof of violation.’  ‘Some conduct may by its very nature contain the implications of the required intent; the natural foreseeable consequences of certain action may warrant the inference….  The existence of discrimination may at times be inferred by the Board, for ‘it is permissible to draw on experience in factual inquiries.’”-626

i. Recall rights for laid off replacements?

A. “In Giddings & Lewis, Inc., … the employer had established a layoff and recall policy that recalled laid off replacements ahead of former strikers.  The Board found a violation….  The Seventh Circuit denied enforcement: ‘Employers attempting to hire replacement workers could guarantee them employment only until a layoff occurred.  Such replacements could hardly be called ‘permanent.’”

B. “In Aqua-Chem, Inc., … the Board adopted a position closer to that of the Seventh Circuit in finding that employers could extend recall rights to laid off replacement workers if they had a ‘reasonable expectancy of recall,’ based on factors including ‘the employer’s past business experience, the employer’s future plans, the length of the layoff, the circumstances of the layoff, and what the employee was told regarding the likelihood of recall.’”-631

NLRB v. Great Dane Trailers—1967

Issue: “[W]hether, in the absence of proof of an antiunion motivation, an employer may be held to have violated §§ 8(a)(3) and (1) … when it refused to pay striking employees vacation benefits accrued under a terminated collective bargaining agreement while it announced an intention to pay such benefits to striker replacements, returning strikers, and nonstrikers who had been at work on a certain date during the strike”?-631 YES

Rule: “The statutory language ‘discrimination … to … discourage’ means that the finding of a violation normally turns on whether the discriminatory conduct was motivated by an antiunion purpose.”-633

“if it can reasonably be concluded that the employer’s discriminatory conduct was ‘inherently destructive’ of important employee rights, no proof of an antiunion motivation is needed and the Board can find an unfair labor practice even if the employer introduces evidence that the conduct was motivated by business considerations.  Second, if the adverse effect of the discriminatory conduct on employee rights is ‘comparatively slight,’ an antiunion motivation must be proved to sustain the charge if the employer has come forward with evidence of legitimate and substantial business justifications for the conduct.  Thus, in either situation, … the burden is upon the employer to establish that he was motivated by legitimate objectives since proof of motivation is most accessible to him.”-634

Trans World Airlines, Inc. v. Independent Federation of Flight Attendants—1989

Issue: “[W]hether, at the end of a strike an employer is required by the Railway Labor Act ... to displace employees who worked during the strike in order to reinstate striking employees with greater seniority”? NO

Rule: “That the prospect of a reduction in available positions may divide employees and create incentives among them to remain at work or abandon a strike before its conclusion is a secondary effect fairly within the arsenal of economic weapons available to employers during a period of self-help.”-641

h. Strike settlement agreements

i. Waiver of Laidlaw Rights?

A. “In United Aircraft Corp., … the Board sustained an agreement that extinguished all reinstatement rights four and a half months after the strike was settled.”-644

j. Displacement of replacement workers

A. “Although replacements are statutory employees protected from union based discrimination under §§ 8(b)(1)(A) and 8(b)(2) and are members of the bargaining unit to whom the union owes a duty of fair representation, there is little litigation challenging a union’s disregard of the welfare of replacement workers.”-645

B. “In Belknap, Inc. v. Hale, … the Court held that ousted replacement workers could sue their employers for breach of contract, while leaving open the question whether an award of specific enforcement (i.e., reinstatement) would be preempted by the NLRA.  Belknap states that an employer may make a promise of continued employment subject to any settlement agreement with the union, without sacrificing its right to insist on retention of the permanent replacements at strike’s end.”-645

NLRB v. Curtin Matheson Scientific, Inc.—1990

Issue: “[W]hether the Board must, in determining whether an employer has presented sufficient objective evidence of a good faith doubt, presume that striker replacements oppose the union”? NO

Rule: The Board’s “no presumption approach,” adopted here, requires that the Board “takes into account the particular circumstances surrounding each strike and the hiring of replacements, while retaining the long standing requirement that the employer must come forth with some objective evidence to substantiate his doubt of continuing majority status.”-650

4. Lockouts

American Ship Building Co. v. NLRB—1965

Issue: “[W]hether an employer commits an unfair labor practice under [§§ 8(a)(1) and 8(a)(3)] of the Act when he temporarily lays off or ‘locks out’ his employees during a labor dispute to bring economic pressure in support of his bargaining position.” NO

Rule: “we hold that an employer violates neither § 8(a)(1) nor § 8(a)(3) when, after a bargaining impasse has been reached, he temporarily shuts down his plant and lays off his employees for the sole purpose of bringing economic pressure to bear in support of his legitimate bargaining position.”-661

“we cannot see that the employer’s use of a lockout solely in support of a legitimate bargaining position is in any way inconsistent with the right to bargain collectively or with the right to strike.”-660

a. Lockouts in multiemployer bargaining units

i. “In NLRB v. Truck Drivers Local Union No. 449, … a number of laundry companies belonged to a multiemployer association for the purpose of bargaining with a single union toward a comprehensive agreement for all employees of all of the member companies.  During negotiations the union called a so called whipsaw strike against one of the companies in the hope of securing a favorable agreement with that company and then using the whipsaw tactic against the other companies in turn.  The nonstruck companies, however, locked out their employees in order to maintain a common front among all of the members of the association.  The Board held that such a multiemployer lockout in response to a whipsaw strike should be included within an expanded category of ‘defensive’ lockouts, which previously had been limited to lockouts in anticipation of a strike that was timed to cause undue harm to the company.  The Supreme Court upheld the Board’s approach as within its policymaking discretion.”-663

ii. “In NLRB v. Brown, … the union, after a deadlock in contract negotiations, struck Food Jet, Inc., a member of the multiemployer bargaining unit, and the nonstruck members of the unit imposed a lockout….  The Board held that the nonstruck members’ use of temporary replacements in tandem with the defensive lockout violated §§ 8(a)(1) and 8(a)(3).  The court of appeals denied enforcement and the Supreme Court (per Justice Brennan) affirmed.”-663

b. Pre-Impasse Lockouts

i. “In Darling & Co., the Board ruled that the absence of an impasse, although a factor in determining whether a lockout was unlawfully motivated, does not per se render a lockout illegal.”-664

5. Subcontracting Struck Work

Land Air Delivery, Inc. v. NLRB—1988

Issue: Whether permanent subcontracting with replacement employees violates the NLRA where the employer failed to first bargain with the striking employees? YES

Rule: “Until decertification, the employer is obliged to bargain with the striking union over all terms and conditions of employment in the bargaining unit, and his obligation would be lessened if a portion of the work of the unit were permanently subcontracted.”

“an employer may not be obliged to bargain with a union about permanent subcontracting during a strike when that subcontracting is necessary to the business purpose of keeping the plant continuously in operation and time of decision is of the essence.”-671

X. Primary-Secondary Distinction

NLRB v. International Rice Milling Co.—S.Ct.—1951

Issue: Whether “a union violated § 8(b)(4) of the National Labor Relations Act … under the following circumstances: Although not certified or recognized as the representative of the employees of a certain mill engaged in interstate commerce, the agents of the union picketed the mill with the object of securing recognition of the union as the collective bargaining representative of the mill employees.  In the course of their picketing, the agents sought to influence, or in the language of the statute, they ‘encouraged,’ two men in charge of a truck of a neutral customer of the mill to refuse, in the course of their employment, to go to the mill for an order of goods”? NO

Rule: “the applicable proscriptions of § 8(b)(4) are expressly limited to the inducement or encouragement of concerted conduct by the employees of the neutral employer.”-449

“A union’s inducements or encouragements reaching individual employees of neutral employers only as they happen to approach the picketed place of business generally are not aimed at concerted, as distinguished from individual, conduct by such employees.  Generally, therefore, such actions do not come within the proscription of § 8(b)(4)….”

A. Inducement of “concerted” activity.

1. “The 1959 amendments removed the requirement for inducement of a ‘concerted’ refusal to work on the part of employees of secondary employers.”-451

B. “Primary” Picketing

1. “When the 1959 amendments to the LMRA were passed, the conference committee inserted a new proviso to the secondary boycott provisions of the Landrum-Griffin bill: ‘Nothing contained in clause (B) of this paragraph (4) shall be construed to make unlawful, where not otherwise unlawful, any primary strike or primary picketing.’”-451

C. “In Landgrebe Motor Transp. v. IAM Dist. 72, … the court held that the fact that union members who were picketing at the premises of the primary employer utilized violence to prevent a trucking company employee from entering the primary employer’s facility to pick up a load did not negate the primary nature of the picketing or deprive it of the protection afforded by the primary picketing proviso to § 8(b)(4)(B)….”  In Production Workers Local 707 v. NLRB, … the court held that “picketing at the premises of the primary employer is not subject to the secondary picketing proscription of § 8(b)(4)(B) merely because the labor organization is picketing on behalf of independent contractors, instead of employees.”-452

D. “The Supreme Court has held that the Railway Labor Act contains no express or implied ban on secondary activity.”-452

XI. Common Situs Problems

Sailors’ Union of the Pacific & Moore Dry Dock Co.—NLRB—1950

Issue: “Does the right to picket follow the situs while it is stationed at the premises of a secondary employer, when the only way to picket that situs is in front of the secondary employer’s premises?” YES

Rule: “In the usual case, the situs of a labor dispute is the premises of the primary employer….  But in some cases the situs of the dispute may not be limited to a fixed location; it may be ambulatory.”-453

“In the kind of situation that exists in this case, we believe that picketing of the premises of a secondary employer is primary if it meets the following conditions: (a) the picketing is strictly limited to times when the situs of dispute is located on the secondary employer’s premises; (b) at the time of the picketing the primary employer is engaged in its normal business at the situs; (c) the picketing is limited to places reasonably close to the location of the situs; (d) the picketing discloses clearly that the dispute is with the primary employer.”-454

A. Notes

1. Seafarers Int’l Union v. NLRB—“In response to the argument that ‘an object’ of the union’s continued picketing must have been to induce employees of the dry dock company to refuse to work on the ship, the court found that since the picketing was ‘primary,’ such inducement of dry dock employees was an ‘incidental’ effect of lawful primary picketing.”

2. Plumbers Local 519 v. NLRB—“a nonunion subcontractor responded to union picketing by arranging with the general contractor to work only on weekends and after 4:30 P.M. on weekdays, and the union was duly notified of this change.  The court held that it was unlawful for the union to continue to picket the construction site during regular weekday hours, since the primary subcontractor was no longer located at that site during those hours.”-455

3. Electrical Workers Local 501 v. NLRB—That case “involved a union engaged in an area standards dispute with a nonunion subcontractor working on a multi-employer construction project.  The court indicated that the labor organization may not have violated § 8(b)(4)(B) when it picketed a gate reserved for neutral parties, since the gate designated for the exclusive use of the primary subcontractor and its employees was ‘effectively hidden from public view….’”-455

4. The “NLRB … believes that the fact a struck employer has a separate place of business at which the union can picket is merely one of the circumstances to be considered in determining the legality of ambulatory picketing at a common situs.”-456

NLRB v. Denver Building & Construction Trades Council—S.Ct.—1951

Issue: Whether “a labor organization committed an unfair labor practice, within the meaning of § 8(b)(4)(A) of the National Labor Relations Act … by engaging in a strike, an object of which was to force the general contractor on a construction project to terminate its contract with a certain subcontractor on that project”? YES

Rule: Section 8(b)(4) “restricts a labor organization and its agents in the use of economic pressure where an object of it is to force an employer or other person to boycott someone else.”-459
B. Notes

1. “In Plumbers Local 32 v. NLRB, … the court held that the Labor Board erred when it found that a union violated § 8(b)(4)(ii)(B) when it threatened to picket a construction project after the general contractor subcontracted work to a nonunion firm, since there was no evidence to indicate that the threat was intended to include the unlawful picketing of secondary parties located at the job site.”-462

[General Electric Co.]—S.Ct.—1961

Issue: Whether “the Board may apply the Dry Dock criteria so as to make unlawful picketing at a gate utilized exclusively by employees of independent contractors who work on the struck employers’ premises”? YES.  However, this case must be remanded to determine whether the gate involved a “mixed use,” which may in fact validate the union’s picketing.

Rule: “’There must be a separate gate marked and set apart from other gates; the work done by the men who use the gate must be unrelated to the normal operations of the employer, and the work must be of a kind that would not, if done when the plant were engaged in its regular operations, necessitate curtailing those operations.’  United Steelworkers v. NLRB….  These seem to us controlling considerations.”-468

“mixed use of this portion of the struck employer’s premises would not bar picketing rights of the striking employees.”-468

“picketing which induces secondary employees to respect a picket line is not the equivalent of picketing which has an object of inducing those employees to engage in concerted conduct against their employer in order to force him to refuse to deal with the struck employer.”-465

C. Notes

1. “In United Steelworkers v. NLRB, … the Supreme Court unanimously upheld a union’s picketing of a gate through which a railroad entered a fenced in area alongside the primary employer’s plant, the right of way being owned by the railroad.”-469

2. “In noting that ‘the location of the picketing is an important but not decisive factor,’ the Court said that in the instant case the ‘railroad gate adjoined company property and was in fact the railroad entrance gate of the Carrier plant.’  Therefore, ‘for the purposes of § 8(b)(4) picketing at a situs so proximate and related to the employer’s day to day operations is no more illegal than if it had occurred at a gate owned by Carrier.’”-469

[Markwell & Hartz, Inc.]—5th Cir.—1967

Issue: Whether “a union, in furtherance of a primary dispute with a general contractor in the construction industry, may lawfully engage in jobsite picketing at gates reserved and set apart for exclusive use of neutral subcontractors”? NO

Rule: “Picketing of neutral and primary contractors … has been traditionally viewed as presenting a ‘common situs’ problem.”-473

“in the interest of shielding ‘unoffending employers’ from disputes not their own, the Board has taken a more restrictive view of common situs picketing, requiring that it be conducted so as ‘to minimize its impact on neutral employees insofar as this can be done without substantial impairment of the effectiveness of the picketing in reaching the primary employees.’”-473

“the mere fact that picketing of a neutral gate at premises of a struck employer, may in proper circumstances be lawful primary action, does not require a like finding when a labor organization applies direct pressure upon secondary employers engaged on a common situs.”-474

XII. The Ally Doctrine

[Royal Typewriter Co.]—2d Cir.—1956
Issue: Whether a union’s decision to picket independent repair companies used by customers of the employer as a result of a strike violates § 8(b)(4)(A)? NO

Rule: “Where an employer is attempting to avoid the economic impact of a strike by securing the services of others to do his work, the striking union obviously has a great interest, and we think a proper interest, in preventing those services from being rendered.  This interest is more fundamental than the interest in bringing pressure on customers of the primary employer.  Nor are those who render such services completely uninvolved in the primary strike.”-485

“We … hold that an employer is not within the protection of § 8(b)(4)(A) when he knowingly does work which would otherwise be done by the striking employees of the primary employer and where this work is paid for by the primary employer pursuant to an arrangement devised and originated by him to enable him to meet his contractual obligations.  The result may be the same whether or not the primary employer makes any direct arrangement with the employers providing the services….”-486

XIII. Consumer Picketing

[Safeco Title Insurance Co.]—S.Ct.—1980

Issue: Whether “§ 8(b)(4)(ii)(B) of the National Labor Relations Act, … forbids secondary picketing against a struck product when such picketing predictably encourages consumers to boycott a neutral party’s business”? YES

Whether application of § 8(b)(4)(ii)(B) to the picketers in this case violates the picketers’ right to freedom of speech embodied in the First Amendment? NO
Holding: “Since successful secondary picketing would put the title companies to a choice between their survival and the severance of their ties with Safeco, the picketing plainly violates the statutory ban on the coercion of neutrals with the object of ‘forcing or requiring [them] to cease … dealing in the [primary] produc[t] … or to cease doing business with’ the primary employer.”-491

“As applied to picketing that predictably encourages consumers to boycott a secondary business, § 8(b)(4)(ii)(B) imposes no impermissible restrictions upon constitutionally protected speech.”-491

Rule: “When a union’s interest in picketing a primary employer at a ‘one product’ site [directly conflicts] with the need to protect … neutral employers from the labor disputes of others,’ Congress has determined that the neutrals’ interests should prevail.”-489

“As long as secondary picketing only discourages consumption of a struck product, incidental injury to the neutral is a consequence of an effective primary boycott.”-490

“Product picketing that reasonably can be expected to threaten neutral parties with ruin or substantial loss simply does not square with the language or the purpose of § 8(b)(4)(ii)(B).”-490

XIV. Threats and Coercion of Secondary Employers

A. NLRB v. Servette, Inc.—“During a strike against Servette, a wholesale food distributor, the union requested managers of retail chain stores not to handle goods from Servette and threatened to pass out handbills asking the public not to buy named items distributed by Servette.  The Supreme Court held that this conduct did not contravene § 8(b)(4)(i), since the union did not seek to induce the managers to cease work….  The Court further found that the union’s behavior did not ‘threaten, restrain, or coerce’ the retailers within the meaning of § 8(b)(4)(ii).”-497

B. Notes

1. “Carrying of placards is not necessarily ‘picketing.’  An essential element of picketing, the Board has said, is some form of confrontation between the pickets and employees, customers, or suppliers who are trying to enter the picketed premises.”-498

Edward J. DeBartolo Corp. v. Florida Gulf Coast Building Trades CouncilS.Ct.1988

Issue: Whether distributing handbills to the customers of a shopping mall not involved in a labor dispute, and requesting that such customers refrain from shopping in the mall, “must be held to ‘threaten, coerce, or restrain any person’ to cease doing business with another, within the meaning of § 8(b)(4)(ii)(B)”? NO

Rule: “’inducing or encouraging’ employees of the secondary employer to strike is proscribed by § 8(b)(4)(i).  But more than mere persuasion is necessary to prove a violation of § 8(b)(4)(ii): that section requires a showing of threats, coercion, or restraints.’”-502

“The loss of customers because they read a handbill urging them not to patronize a business, and not because they are intimidated by a line of picketers, is the result of mere persuasion, and the neutral who reacts is doing no more than what its customers honestly want it to do.”-503

C. Notes

1. “If secondary union handbilling is accompanied by picketing or involves other confrontational tactics, § 8(b)(4)(ii)(B) liability is likely to be found.”-506

XV. Hot Cargo Agreements

[Sand Door]—S.Ct.—1958

Issue: Whether “the contractual provision [prohibiting the handling of nonunion materials] could be used by the unions as a defense to a charge of inducing employees to strike or refuse to handle goods for objectives proscribed by § 8(b)(4)(A)”? NO

Rule: “The Board has concluded that a union may not, on the assumption that the employer will respect his contractual obligation, order its members to cease handling goods, and that any direct appeal to the employees to engage in a strike or concerted refusal to handle goods is proscribed.”-508

“It is not unreasonable to insist, as the Board has done, that even when there is a contractual provision the union must not appeal to the employees or induce them not to handle the goods.”-509

“It does not necessarily follow from the fact that the unions cannot invoke the contractual provision in the manner in which they sought to do so in the present cases that it may not, in some totally different context not now before the Court still have legal radiations affecting the relations between the parties.”-509

A. Notes

1. “The House amendment amends § 8 of the NLRA, as amended, by adding at the end thereof a new subsection (e) to make it an unfair labor practice for any labor organization and any employer to enter into any contract or agreement, express or implied, whereby such employer ceases or refrains or agrees to cease or refrain from handling, using, selling, transporting or otherwise dealing in any of the products of any other employer, or to cease doing business with any other person.  The House amendment also makes any such agreement heretofore or hereafter executed unenforcible and void.  The committee of conference adopted the House amendment but added three provisos.  The first proviso specifies—‘that nothing in this subsection (e) shall apply to an agreement between a labor organization and an employer in the construction industry relating to the contracting or subcontracting of work to be done at the site of the construction, alteration, painting, or repair of a building, structure, or other work.”-511

2. “Since the construction industry proviso excepts agreements ‘relating to the contracting or subcontracting of work to be done at the site of the construction,’ a construction union may picket or strike to obtain such a contractual restriction without violating § 8(b)(4)(A)….  As the Sand Door decision recognized, however, a union could not employ such coercive tactics to enforce such a clause, due to the absence of any exemption from § 8(b)(4)(B).”-512

Truck Drivers, Local 413 v. NLRB—D.C.Cir.—1964

Issue: Whether “it is the object, the effect, or the express or implied terms” of disputed collective bargaining clauses that must survive a § 8(e) challenge? Terms, express or implied.

Whether a collective bargaining clause immunizing employees from employer discipline for crossing “any picket line, including the picket line of Unions party to this Agreement and including picket lines at the Employer’s place or places of business” falls within § 8(e) and is therefore invalid? NO

Whether a collective bargaining clause immunizing employees from employer discipline for refusing to handle materials produced by businesses in labor disputes with their employees falls within § 8(e) and is therefore invalid? YES

Whether a collective bargaining clause prohibiting the employer from subcontracting with employees unprotected by a labor union or by labor union standards for wages, hours, etc., falls within § 8(e) and is therefore invalid?  NO

Rule: “it seems clear that refusal to cross a lawful primary picket line, absent demonstrated secondary intent, is itself primary, and as such falls outside the act’s proscriptions against secondary activity.”-516

“We agree with the Board that to the extent clause (a) protects refusals to work beyond the scope of the ally doctrine, it authorizes a secondary boycott, and so is pro tanto void under § 8(e) of the Labor Act.”-518

“Since we find that [the subcontracting clause] only requires union standards, and not union recognition, we follow the line of cases in this court cited above to rule it primary, and thus outside § 8(e)’s prohibitions.”-520

National Woodwork Manufacturers Ass’n v. NLRB—S.Ct.—1967

Issue: Whether a CBA provision prohibiting the employer’s use of prefabricated doors violates § 8(e) by causing an employer to “agree[ ] to cease or refrain from handling … any of the products of any other employer”? NO

Whether a CBA provision prohibiting the employer’s use of prefabricated doors violates § 8(b)(4)(B) by “forcing or requiring any person to cease using … the products of any other … manufacturer…”? NO

Rule: “That Congress meant §§ 8(e) and 8(b)(4)(B) to prohibit only ‘secondary’ objectives clearly appears from an examination of the history of congressional action on the subject….”-523

“However severe the impact of primary activity on neutral employers, it [is] not thereby transformed into activity with a secondary objective.”-524

“The finding of the Trial Examiner, adopted by the Board, was that the objective of the sentence was preservation of work traditionally performed by the jobsite carpenters.  This finding is supported by substantial evidence, and therefore the Union’s making of the ‘will not handle’ agreement was not a violation of § 8(e).”-527

“Similarly, the Union’s maintenance of the provision was not a violation of § 8(b)(4)(B).  The Union refused to hang prefabricated doors manufactured off the jobsite by members of the Union.  This and other substantial evidence supported the finding that the conduct of the Union on the Frouge jobsite related solely to preservation of the traditional tasks of the jobsite carpenters.”-527

“The touchstone is whether the agreement or its maintenance is addressed to the labor relations of the contracting employer vis-à-vis his own employees.”-527

NLRB v. International Longshoremen’s Ass’n—S.Ct.—1980

Issue: Whether a CBA provision requiring shipping firms to use longshoremen in an effort to preserve their jobs violates §§ 8(e) and 8(b)(4)(B)? NO 

Rule: “Among the primary purposes protected by the Act is ‘the purpose of preserving for the contracting employees themselves work traditionally done by them.”-531
“Whether an agreement is a lawful work preservation agreement depends on ‘whether, under the surrounding circumstances, the Union’s objective was preservation of work for [bargaining unit] employees, or whether the [agreement was] tacitly calculated to satisfy union objectives elsewhere….  

“Under this approach, a lawful work preservation agreement must pass two tests: First, it must have as its objective the preservation of work traditionally performed by employees represented by the union.  Second, the contracting employer must have the power to give the employees the work in question—the so-called ‘right of control’ test of Pipefitters….”-531

“to determine whether an agreement seeks no more than to preserve the work of bargaining unit members, the Board must focus on the work of the bargaining unit employees, not on the work of other employees who may be doing the same or similar work, and examine the relationship between the work as it existed before the innovation and as the agreement proposes to preserve it.”-532

XVI. The Enforcement of Collective Bargaining Agreements

A. The Grievance Arbitration Machinery

1. Introduction

a. “Most collective agreements provide for ad-hoc selection of a single arbitrator.  If the parties cannot agree on the arbitrator, an outside agency, such as the Federal Mediation and Conciliation Service or the American Arbitration Association, may be authorized to appoint the arbitrator or to recommend a panel from which the parties choose by alternatively striking names or by some other procedure.  Other agreements provide for a tripartite board, which acts by majority vote and which is composed of representatives of each side and a neutral who acts as chairperson.  This type of arrangement is sometimes viewed as contributing to mediation or informal settlement.”-761

b. “Some agreements, particularly those applicable to large enterprises and multiemployer bargaining units, provide for a ‘permanent’ umpire or impartial chairman appointed for a fixed term or for so long as neither party requests his removal.”-761

2. Discharge and Discipline

Grief Bros. Cooperage Corp.—1964—Daugherty

Issue: “Did the Company have just and proper cause for discharging grievant X on December 13, 1963?  If not, what remedy is appropriate?

Holding: “The proper decision here is to reinstate X as of the date of his discharge but without back pay….”-765

a. Notes and questions

1. Predetermination notice and hearing?

2. “Split awards”?

3. Substantive review of company rules?

4. “Obey now, grieve later.”

Inter-Pack Corp.—1986—Brown

Issue: “Did the company have just cause to suspend the grievant, J, for two weeks because of excessive absenteeism?”

Holding: “The arbitrator here decides that under the circumstances of this case the two week penalty was too severe….  The grievant should be made whole.”-771

b. Notes and questions

1. Consistent application of company rules

2. Exemplary punishment

3. Changes in enforcement of company policy

4. “No fault” absenteeism policy

5. Individualized justice?

6. “Progressive” discipline

Safeway Stores, Inc.—1980—Doyle

Issue: Whether the company justifiably terminated H for “proven dishonesty” with respect to a burglary committed outside of work?

Rule: “Such an offense as that committed by the grievant warranted discharge under the plain … words chosen by the parties to express their agreement.”-775

c. Notes and questions

1. Off premises misconduct

A. “Arbitrators do not always uphold discharge or other discipline for off premises criminal activity.  Some arbitrators require ‘proof of actual detriment or harm, or convincing proof from which detriment or harm can be readily or reasonably discerned.”-776

2. Discrimination?

A. “Company rules providing for discharge of convicted employees may constitute violations of Title VII of the Civil Rights Act of 1964….  Noting that minorities constitute a disproportionately high percentage of those convicted of crimes, the EEOC has reasoned that it is discriminatory to treat all such convictions as cause for termination without regard to job-relatedness and the employee’s recent employment history.”-776

3. Impact of a later acquittal?

4. Burdens of proof

A. “arbitrators consistently place the burden of proving ‘just cause’ for discipline on the employer….  In nondiscipline cases, arbitrators frequently place at least the burden of coming forward (and often the burden of persuasion as well) on the party that has initiated the arbitration.”-777

B. “In the absence of explicit contractual language, arbitrators choose between three standards: preponderance of the evidence, clear and convincing evidence, and proof beyond a reasonable doubt.  They are more likely to choose a stricter standard when the alleged employee conduct constitutes criminal behavior or involves moral turpitude, and/or provokes discharge rather than some lesser discipline.”-777

5. Exclusion of improperly obtained evidence?

A. “some arbitrators will use Fourth Amendment standards to suppress evidence that would not be admissible in a criminal proceeding.”-778

6. Rules of evidence?

7. Use of arbitration awards in other proceedings

A. “Arbitrators … are not bound by prior awards on similar issues under other contracts or by the ostensible weight of authority on a particular issue.”-779

B. “Arbitrators do give substantial deference to earlier arbitration awards involving the same parties, the same contract provision, and the same issue.”-779

3. Seniority and job allocation

a. “’Competitive’ seniority involves the use of length of service in a firm, a department, or a job classification in determining the rights of an employee relative to those of other workers in layoffs, recalls, transfers, or promotions.  ‘Benefit’ seniority is used in computing the amounts of fringe benefits, such as vacation pay or pensions, due from the employer.”-779

Modern Woodcrafts—1992—Chandler

Issue: Did management improperly lay off employees under the contract?  If so, what shall be the remedy?

Holding: “In view of the foregoing, the grievance is upheld.  Any employees laid off out of seniority, shall be immediately returned to the position he (they) held at the time of layoff.”-782

b. Notes and questions

1. Substandard performers?

2. “Relative ability” clauses

3. Union objectives?

4. Job-related criteria?

5. Claims of junior employees

4. Subcontracting

Allis-Chalmers Manufacturing Co.—1962—Smith

Issue: “whether, from the provisions defining the bargaining unit, specifying the wage structure, providing seniority rights, and otherwise providing rights and benefits to employees, there arises an implied prohibition upon the contracting out of work of kinds normally and customarily done by employees in the bargaining unit”?

Holding: “Insofar as the Union’s case is predicated … on the broad proposition that the labor agreement, taken as a whole or in the light of the specific provisions cited, gives rise to an implied absolute and unqualified prohibition upon the contracting out of work normally and customarily performed by employees in the bargaining unit, the contention must be dismissed as untenable.”-786

“’Past practice’ in subcontracting for services and for the manufacturing of components may properly be taken into account as a factor negating the existence of any broad, implied limitation on subcontracting, but not as eliminating the restriction altogether.”

With respect to the janitorial work issue, “the factors which management took into account were within the range of considerations which could rationally be taken into account, and that there is no evidence that the total judgment reached was either arbitrary or unreasonable, or failed to take into account the natural desires of unit personnel to avail themselves of an overtime opportunity.  On the whole, the conclusion must be that there is no evidence of bad faith.”-789

With respect to the contracting out of work components issue, “the considerations which management took into account, although in these instances primarily or partially economic, indicate that its decisions were not arbitrary or unreasonable, and were not taken in bad faith.”-789

a. “Bad faith’ subcontracting?

b. Range of arbitrator views

c. NLRA remedies?

d. Did the arbitrator have jurisdiction?

e. “Reserved” management rights?

1. “The Allis-Chalmers decision represents an example of an at least implicit rejection of the ‘reserved management rights’ principle, often asserted by employers in arbitration and accepted by some arbitrators.  Under this principle, limitations on the discretion of management to control employees and the workplace must be expressly stated in the collective agreement or be based on some external source of law.”-792

5. Use of past practice

a. Notes and questions

1. Effect of unilateral statements repudiating past practices during renewal negotiations?

2. Can past practices amend clear contractual provisions?

3. Extension of the bargaining process?

4. Rights assertable by union vs. employee?

6. Grievance arbitration and external law

XVII. Public Sector Unionism—Origins and Perspectives

A. A historical survey

1. Project: Collective Bargaining and Politics in Public Employment

a. “Unionism among government employees began in the 1830’s, when mechanics, carpenters, and other craftsmen employed by the federal government joined craft unions which already existed to serve those employed by private industry.”-1

b. “Any benefits secured by these employees generally resulted from the fact that the private sector labor union in their particular industry had already secured such benefits.”-2

c. “These [public employee] organizations, which were called associations, were formed primarily for benevolent purposes, and thus did not join in the renewed militancy of the labor movement which occurred in the late 1800’s.”-2

d. “Perhaps the alienation of government workers from the mainstream of the labor movement resulted from the fact that militant activity in government employment was not essential, since public employers usually followed private industry job standards; if improvements secured by private sector unions would be granted to public employees without any effort on the part of their own unions, there was virtually no need for a strong, independent bargaining organization.”-2

e. “Significant progress in organizing public employees was stopped, however, in 1919, when the Boston police strike occurred.  The great public opposition which resulted from that incident wiped out the progress of public employee unionization for several years; only in the great labor upsurge of the 1930’s did public employees begin to take renewed interest in labor organizations….  In 1936, the American Federation of Labor (AFL) founded the first national union for state and local government employees—the American Federation of State, County and Municipal Employees (AFSCME)….  [n]ot until the 1960’s did organized public employees become a prominent national labor force….”-3

f. “The first national union composed solely of government employees to receive an AFL charter was the National Federation of Post Office Clerks, founded in 1906.”-3

2. Developments in the Law—Public Employment

a. “Over the past few decades, government employees have played an increasingly vital role in the labor movement.  Union membership has grown much more rapidly among public employees than among workers in the private sector.”-4

b. “Collective bargaining came to the public sector much later than to the private workplace.  In part, limitations on public employees’ collective bargaining rights and right to strike stem from the notion that the government as sovereign stands in a different relation to civil servants than does the private sector employer to its employees.  In contrast, the constitutional protections afforded government employees against their employers are not extended to private sector employees against their employers….”-5

c. “Beginning in the 1960’s as public employee organizations grew in number and strength, Congress and several state legislatures enacted laws granting bargaining rights to public employees.”-5

d. “Today, collective bargaining in one form or another is—at least formally—a reality for public employees of the federal government and most state governments.”-6

e. “Most states have adopted a ‘collective negotiations’ approach modeled on the NLRA.  This approach requires the public employer to bargain in good faith about employment conditions and to make efforts to conclude binding contracts with employees’ representatives….  In [the other] states, employees are entitled only to ‘meet and confer’ with the public employer about employment conditions; the employer need do no more than ‘hear the unions out and thank them for coming.’”-6

f. “The nearly universal denial to government workers of the right to strike is the prime example of the legislatures’ continuing misgivings about public sector bargaining.”-7

XVIII. The Similarities and Differences Between the Public and Private Sectors

A. Generally

1. Statement of R. Scott Fosler, Director of Government Studies, Committee for Economic Development

a. “Some private sector organizations that are called businesses may be so heavily regulated or bureaucratic that they tend to behave more like the stereotype of a government agency.  Some government institutions, on the other hand, may have an entrepreneurial spirit, independent sources of revenue, and flexibility in administrative structure that tend to resemble what we traditionally think of as a business.”-45

b. Characteristics common to business and government

1. “The key similarities include the following: First, both business and government are organizations, and hence are subject to principles that seem to be common to all organizations.

2. Second, both are organizations that presumably have the purpose of producing something of value to others outside of the organization….

3. Third, many businesses and government organizations are large, both in terms of the numbers of people employed, the size of their budgets, and the amount of capital employed….

4. Fourth, many business and government organizations are complex, partly due to their size alone, and partly because of the degree of specialization required for production, the nature of technology employed, the multiplicity and ambiguity of goals, and the corresponding complexity of the environment in which they must function.

5. Fifth, the nature of the work force employed by both is more or less the same in terms of cultural and social background, education and training, experience, skills, and values.”-46

c. Distinctions between business and government

1. “there are also important distinctions between the two which limit that applicability or require a substantial degree of modification.  First, the principle goals of government are politically determined….

2. A second distinction deriving from the first is that in government the measure of output or results is much more cumbersome and less precise than it tends to be in business….

3. A third distinction is the source of funding….

4. Fourth, government tends to plan and manage on a shorter time perspective than does business….

5. A fifth important distinction lies in the structure of employment.  Employees in government participate actively in the selection of their employers, i.e., elected officials, in contrast to business where management is selected by means that do not directly involve employees.…

6. Finally, government also has fundamental responsibilities for the protection of life and property, the maintenance of order, and the assurance of justice.”-47

2. Rehmus, Labor Relations in the Public Sector

a. “A basic underlying reason for the extension of collective bargaining rights to public sector employees in the United States is the argument that collective bargaining rights which have been mandated by law in the private sector should in equity be given to the government’s own employees.  This is not to suggest that there are not important differences between private and public employment, however, and that these differences have not created some difficult problems as the private sector bargaining model increasingly pervades the public sector.”-47

b. “Probably the most fundamental of these problems lies in the different purposes of public and private undertakings….

c. A second problem lies in the existence of the merit system and civil service in the public sector in the United States….

d. A third general problem is that of supervisory unionism….

e. A fourth serious problem in public employee bargaining arises because of the diffusion of decision making authority which frequently exists in the public sector….

f. Related to but distinguishable from the previous problem is one characterized as ‘end run’ or ‘double deck’ bargaining.”-48-49

3. Summers, Public Sector Bargaining: Problems of Governmental Decisionmaking

a. The uniqueness of public sector bargaining

1. “More specifically, in the private sector, the employer must send someone to the bargaining table with authority to make a binding agreement.  In the public sector this may not be legally possible or politically sensible.  Wages and other benefits directly affect the budget and the tax rates; but adopting budgets and levying taxes are considered, within our governmental system, fundamental legislative policies to be decided by the legislative body, not by a negotiator at the bargaining table.”-51

2. “In the public sector, agreement at the bargaining table may be only an intermediate, not a final, step in the decisionmaking process.”-51

3. “In Madison School District v. Wisconsin Employment Relations Board, a school teacher at a public meeting of the school board presented a petition urging the board not to agree to a ‘fair shares’ provision in the agreement then being negotiated with the union.  The board was charged with a prohibited labor practice for allowing the teacher to speak and for accepting the petition.  In the private sector such conduct is barred because it may weaken the union’s position as exclusive representative and may interfere with the bargaining process.”-51

4. “In Detroit Police Officers v. City of Detroit, the voters of the city wrote into the city charter the benefits payable under the police and firemen’s pension plan.  As a result, those benefits could be changed only by referendum….  The legal question is whether the collective agreement can override the results of a referendum, but the crucial political question is who should have the final voice in determining the city’s pension obligations.”-52

5. “My first and basic proposition … is that in public employee bargaining, the fundamental issue to which we should be addressing ourselves is how the decisions of government should be made.”-52

b. The political nature of public sector bargaining

1. “My second and subordinate proposition is that the major decisions made in bargaining with public employees are inescapably political decisions.  They are political decisions in at least three senses.  First, they involve critical policy choices….  These decisions as to budgets, taxes, services, and debts are political in the second sense that, within our system of government, they are to be made by the political branches of government—by elected officials who are politically responsible to the voters.  Indeed, these decisions generally are considered uniquely legislative and not subject to delegation.  Finally, these decisions are political in the ultimate sense that those making the decisions will do in the political market what businessmen do in the economic market—maximize their gains and minimize their losses.  Politically elected officials in bargaining seek to maximize votes rather than profits.”-52

4. Public Employers—some definitional considerations

NLRB v. Natural Gas Utility District—S.Ct.—1971

Issue: Whether a utility employer established pursuant to a state statute and under the control of a Board of Commissioners appointed by an elected county judge constitutes a “political subdivision,” and is therefore outside the scope of the NLRA? YES

Whether state or federal law governs the determination whether an entity created under state law is a “political subdivision” of the State and therefore not an “employer” under § 2(2) of the NLRA? Federal law.

Rule: “Federal, rather than State, law governs the determination, under § 2(2), whether an entity created under state law is a ‘political subdivision’ of the State and therefore not an ‘employer’ subject to the Act.”-54

“The legislative history does reveal … that Congress enacted the § 2(2) exemption to except from Board cognizance the labor relations of federal, state, and municipal governments, since governmental employees did not usually enjoy the right to strike.”-54

Milwaukee Auditorium Board—Wis. Emp. Relations Comm’n—1963

Issue: Whether a combination private/public employer established pursuant to statute, which has received a substantial portion of its funding from a municipality, but nevertheless maintains an independent private corporate identity constitutes a “political subdivision” under section 111.70? YES

Holding: “It appears to the Board that the City of Milwaukee is the senior partner in this organization having the greater control and having made the greater financial contribution and therefore any employees employed by the Milwaukee Auditorium Board are to be deemed municipal employees.  Therefore, the election shall be conducted pursuant to 111.70(4)(d) of the Wisconsin Statutes.”-59

a. Notes

1. Nassau Library Sys.—“In declining to assert jurisdiction over the Nassau Library System, the Board pointed to the ‘unique relationship’ between the system and the state and county….”-60

2. “For many years the NLRB declined to assert jurisdiction over a private entity where the operations of such a private entity were intimately connected with the statutorily mandated functions carried out by a governmental entity.”

3. “In National Transp. Inc., … however, the NLRB abandoned its adherence to the ‘intimate connection’ test and asserted jurisdiction over a bus company that provided school bus service to several public school systems.  The Board held that the sole test in such cases should be whether the private entity ‘retains sufficient control over its employees to enable it to engage in meaningful bargaining over conditions of employment with a labor organization.’  Subsequently, in Res-Care, … the NLRB held that when a private entity ‘lacks the ultimate authority to determine primary terms and conditions of employment, such as wage and benefit levels, it lacks the ability to engage in the necessary ‘give and take’ which is a central requirement of good faith bargaining and which makes bargaining meaningful.’”-60

4. In Holodnak v. Avco Corp. … the court held that where nearly all the land, buildings, machinery and equipment of an employer’s plant were owned by the federal government and where most of the work done at the plant was defense related, the links between the employer and the federal government were sufficient to make the employer’s action in discharging an employee ‘state action’ and, therefore, actionable under the first and fourteenth amendments.”-61

XIX. The Impact of Public Sector Unions

A. Rehmus, Labor Relations in the Public Sector

1. “public employee unionism has halted the decline in trade union size in the United States and may in fact contribute to substantial new growth in the private sector in the next decade or two.”-99

2. “public employee unionism appears in many areas to be leading to more centralized decision making in the United States, similar to the way it has in many other industrialized democracies.”-99

3. “In the federal sector it is estimated that employees as yet have the right to bargain on perhaps only 25 percent of the subjects that are bargainable in the private sector.”-100

4. “In general, and with many obvious exceptions, public sector labor relations practices and laws in the United States have thus far been strongly modeled on the private sector structures which had evolved earlier.  Over time, experience in the public sector may prove certain procedures and practices, now uncommon or unknown in the private sector, to be useful or effective.  It is not at all unlikely that such practices might then become acceptable in the private sector.”-100

XX. The Right to Join and Form Unions

A. Constitutional Protection

Atkins v. City of Charlotte—W.D.N.C.—1969

Issue: Whether a North Carolina statute prohibiting firemen from joining any labor organization violates the First and Fourteenth Amendments of the Constitution? YES

Whether a North Carolina statute setting forth criminal penalties for the above statute is also unconstitutional? YES

Whether a North Carolina statute invalidating all contracts between firemen labor organizations and the government is unconstitutional? NO
Holding: “We think N.C.G.S. § 95-97 is void on its face as an abridgement of freedom of association protected by the First and Fourteenth Amendments of the Constitution of the United States.  The flaw in it is an intolerable ‘overbreadth’ unnecessary to the protection of valid state interests.”-115

“As for G.S. § 95-99, we hold it to be so related to G.S. §95-97 that it cannot survive the invalidation of that section.”-113  

“We hold G.S. § 95-98 a valid and constitutional exercise of the legislative authority of the General Assembly of North Carolina.”-113
Rule: In NAACP v. Alabama ex rel. Patterson, the Supreme Court said: “It is beyond debate that freedom to engage in association for the advancement of beliefs and ideas is an inseparable aspect of the ‘liberty’ assured by the Due Process Clause of the Fourteenth Amendment, which embraces freedom of speech….  Of course, it is immaterial whether the beliefs sought to be advanced by association pertain to political, economic, religious or cultural matters, and state action which may have the effect of curtailing the freedom to associate is subject to the closest scrutiny.”-115

1. Notes

a. “The courts have held that ‘exhaustion of state judicial remedies is not a prerequisite to the invocation of federal relief under Section 1983 since the cause of action established by that statute is fully supplementary to any remedy, adequate or inadequate, that might exist under state law.”-118

b. “In Patsy v. Board of Regents, … the Supreme Court in a 7-2 decision held that in Section 1983 suits there is no requirement that state administrative remedies be exhausted.”-118

c. “In Givney v. Toledo Bd. Of Educ., … the Ohio Supreme Court held that plaintiffs were not required to exhaust the administrative remedies contained in the Ohio collective bargaining law as a prerequisite to filing suit under Section 1983 to challenge the constitutionality of fair share fees.”-118

Vicksburg Firefighters Association, Local 1686 v. City of Vicksburg—5th Cir.—1985

Issue: Whether a Vicksburg, Miss. Resolution prohibiting firefighter captains from belonging to a labor organization in which rank and file firefighters are also members violates the First and Fourteenth Amendments? NO

Holding: “We hold that prohibiting firefighters properly characterized as supervisors from belonging to labor organizations composed of the rank and file serves a legitimate and substantial government interest in maintaining efficient and dependable firefighting services.”-124
Rule: “While the government cannot condition public employment on the relinquishing of first amendment protection, … the government has legitimate interests as an employer in regulating the first amendment conduct of its employees that differ significantly from those it possesses in connection with the population in general.”-123

“the government must show that the regulation serves a legitimate and substantial government interest and that the means employed are the least drastic restriction on constitutional rights.”-124

B. Statutory Protection

1. “Virtually all of the public sector collective bargaining statutes set forth the rights of public employees.  This statutory statement frequently parallels the statement of the rights of employees in § 7 of the NLRA, as amended….  Most of the comprehensive statutes, again adopting the NLRA model, specify unfair labor practices by both public employers and employee organizations.”-139

2. “Some of the comprehensive statutes, however, contain broader proscriptions than those set forth in the NLRA.”-140

