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Municipal Law Outline Complete

I. Introduction

A. Perspectives on the study of local government law

1. “The interaction of public and private law in local government operations must be analyzed in terms of the peculiarities of local government jurisdiction and process.”-1

B. Forms and functions of local government units

1. Historical development

a. “Local government units, unlike state and federal governments, are not products of constitutional design, but of historical developments, originating in English law.”-2

b. “Though similarly named, the legal incidents and powers of particular classes of local government vary, depending on their enabling charter laws, whether or not they are ‘incorporated’, and rights gained by custom or prescription.”-2

c. “Local governments are not true sovereign governments, but political creatures and subdivisions of sovereign state governments.  As such they possess no independent sovereign powers or authority, save those delegated to them by state constitutions and laws.  In brief, they remain subject to the sovereign authority of the national and the state governments.”-3

d. “The supremacy of federal and state law (within constitutional constraints) over local government law poses perennial issues of preemption….”-3

e. “Anglo-American local governments have a dual nature.  For some purposes and activities they are treated like a private corporation with flexible powers authorized by written charters.  For other purposes they remain political subdivisions and government units limited to the will of the sovereign state.”-3

f. “The development of public policy that is to operate at the local level; and the choice of local, state, or federal agencies to implement such policies, is not a matter of preordained, uniform law, but often a product of political pressure by special interest groups to invest legal jurisdiction at one or another level of government.”-4

2. Legal classifications of local government units

a. Classification terms and criteria

1. “The class labels employed to describe local government units, e.g., cities, towns, boroughs, special districts, provide helpful guidance but not precise indications of local government authority….  [s]uch class labels do not account for distinct types of jurisdiction, i.e. ‘territorial’ jurisdiction and jurisdiction over particular functions….  Further, the distinction between ‘general function’ unit (police power) municipalities and ‘special function’ special districts does not exclude the possibility of both municipalities and special districts exercising overlapping functions in the same area.”-4

2. “The older authorities classified units into municipal corporations, sometimes called voluntary (cities, boroughs, towns and villages) and quasi-public corporations, sometimes called involuntary (counties, townships, special districts).”-5

3. “Local governments are now classified in terms of their formal structure, their range of functions, population size and density, their dependence or independence with relation to other government agencies, and many other criteria.”-5

4. “The newest urban counties and metro-governments defy uniform fitting to historical classifications.”-5

b. Classification according to structure

1. Municipalities

A. “The term ‘municipality’ normally refers to the primary organization of general local government.  It embraces a broad class of municipal corporations, including cities, boroughs, villages, and towns, other than New England towns.  Municipalities exercise proprietary, as well as governmental functions, and have considerable leeway in choosing the range and level of urban services they provide.”-6

B. “As defined for census statistics on governments, municipal governments are political subdivisions within which a municipal corporation has been established to provide general local government for a specific population concentration in a defined area.”-6

C. “Illinois, with 1,279 such governments at the beginning of 1987, has more municipalities than any other State.”-7

2. Counties

A. “Descended from the old English shire, the county unit (called ‘borough’ in Alaska, and ‘parish’ in Louisiana) is, with limited exceptions, found in all territories of all the states except Connecticut, Rhode Island, and the District of Columbia.  Typically, the county embraces the geographic territory of the other forms of local government as well as unincorporated territory.  Counties vary greatly in their size, powers, and administrative organization.”-7

B. “Counties traditionally administer certain state functions, e.g. justice, property assessment, public roads and record keeping, and are distinguished from general purpose municipalities, under the heading of quasi-municipal or quasi-corporate units.”-7

C.  “Three fourths of all county governments own and operate a major public facility.”-8

3. Townships

A. “The terms ‘town’ and ‘township’ have no fixed uniform meaning, and have varied significance in different places.  The role of townships varies among the states.”-8

B.  “township governments exist to serve inhabitants of areas defined without regard to population concentrations.”-9

C. “Township governments are generally restricted to the Northeastern and Midwestern States.  Only one State, Indiana, has township governments covering all its area and population.”-9

4. Special districts

A. “Special district governments are independent, limited-purpose governmental units (other than school district governments), which exist as separate entities with substantial administrative and fiscal independence from general purpose local governments.”-10

B. “Of the 29,532 special district governments reported in 1987, over 93 percent performed a single function.”-10

5. School districts

A. “Of the 16,213 public school systems in the United States in 1987, only the 14,721 that are independent school districts are included in the count of governments.  The other 1,492 ‘dependent’ public school systems are classified as agencies of other governments—State, county, municipal, or township—and are not counted as separate governments.”-12

B. “Because of the variety of State legislative provisions for the administration and operation of public schools, marked diversity is found in school organization throughout the United States.”-12

C. “Th[e] independent district arrangement, which prevails in most parts of the country, is practically universal in the West.”

D. “A ‘mixed’ situation is found in 12 States, with the public schools that provide elementary and secondary education operated in some areas by independent school districts and elsewhere by county, municipal, township, or State government.  In the District of Columbia and in five States … there are no independent school districts, and all public schools are administered by systems that are agencies of county or city governments, or of the State.”-12

6. Newly evolving government structures—Residential Community Associations

A. “Growing numbers of homeowners are not only citizens of their local government but also members of a residential community association (RCA).”-12

B. “An estimated 80 percent of these RCAs have a ‘territorial’ scope that makes them resemble a local community rather than a high rise condominium.”-13

C. “Residential community associations have been called private governments.  The analogy is at least partially accurate….  Unlike governments, … RCAs are private organizations governed by real estate contract law and are not bound by some of the rules of conduct which, of necessity, bind public organizations.”-13

D. “both RCAs and their individual members interact with local governments in various ways, thus raising intergovernmental issues….”-13

C. Local governments in metropolitan areas

1. Growth of metropolitan communities—1987 Census of Governments

a. “Effective June 30, 1983, the old term ‘standard metropolitan statistical area’ (SMSA) was replaced by three terms ‘consolidated metropolitan statistical area’ (CMSA), ‘primary metropolitan statistical area’ (PMSA), and ‘metropolitan statistical area’ (MSA).  CMSAs are used to designate 22 of the largest metropolitan areas and are subdivided into two or more PMSAs.  Metropolitan areas outside of CMSAs not subdivided into PMSAs are designated as simply MSAs.  All three types of areas are also collectively referred to as MSAs.  For the six New England States, ‘New England County Metropolitan Areas’ (NECMAs), which are based on county area lines, are used in this report instead of the new MSA definitions, which are established in terms of cities and towns.”-14

2. Physical resources

A. “Control of the metropolitan environment requires a fiscal and physical capacity that far exceeds that of existing local jurisdictions.”-15

B. “Land use regulation, largely a matter of local zoning, is divorced from land development financing which is largely a matter of state and federal grant standards.”-15

3. Economic resources

A. “America’s wealth is centered in its metropolitan areas.  Economic resources once concentrated in the core city and its immediate suburbs have been redistributed and deconcentrated throughout the metropolitan region.”-15

4. Political considerations

A. “In 1987, over 75% of the municipalities of America had a population of fewer than 5000 persons per unit….  Consolidation of local government units, however, has largely failed.”-16

B. “Among the problems aggravated by fractionated local government are: (1) Multiple, uncoordinated legal jurisdiction over given functions; (2) inability of general government units to plan and coordinate effective urban management; (3) citizen inability to know, participate in, and control the particular agencies responsible for particular actions; (4) non-accountability of appointive experts on district boards who need not stand for election.”-17

C. “The simplest solution, arguably, would be either to eliminate special function units and transfer their functions to general function units, or where this is not feasible, to consolidate them into larger multifunctional districts with elected boards.”-17

D. Kincaid—Metropolitan Governance: Reviving International and Market Analogies

II. Adjusting State-Local Relations: Judicial Oversight and Control of Local Government Units

A. Judicial construction, doctrinal application, and supervision of litigation

1. Legislation—construction and application

a. “Since local governments draw their powers almost exclusively from written laws (i.e. state constitutions, statutes, ordinances and regulations) judicial construction of legislation plays a uniquely important part in local government disputes.”-19

b. William N. Eskridge, Jr.—Spinning Legislative Supremacy—3 themes

c. Rules of construction

1. “Three general rules are often cited by commentators: the literal rule, the golden rule and the mischief rule.”-23

A. “The literal, or plain meaning rule is simple, but of limited use.  ‘Where the language is plain and admits of no more than one meaning, the duty of interpretation does not arise,’ since ‘the sole function of the Courts is to enforce it (statute) according to its terms.’”-23

B. “Greater flexibility and consistency between word meaning and legislative purpose is provided by the ‘golden rule….’  [t]he office of judges is … to declare the expressed intention of the legislature, even if that intention appears to the court injudicious; and I believe that it is not disputed … that we are to take the whole statute together … giving the words their ordinary signification, unless when so applied they produce an inconsistency or an absurdity or inconvenience so great as to convince the court that the intention could not have been to use them in their ordinary signification, and to justify the court in putting on them some other signification, which, though less proper, is one which the court thinks the words will bear.”-23

C. The ‘mischief rule’ involves an analysis of four questions: (1) “what was the common law before the making of the Act?; (2) what was the mischief and defect for which the common law did not provide?; (3) what remedy did Parliament have resolved and appointed to cure the disease?; (4) the true reason of the remedy; and then the office of all the Judges is always to make sure construction as shall suppress the mischief and advance the remedy, and to suppress subtle inventions and evasions for continuance of the mischief … and to add force and life to the cure and remedy, according to the true intent of the makers of the Act, pro bono publico.”-24

d. Mandatory and directory statutes

1. “Whether a court will hold official action ‘void’ for failure to follow a statute deemed mandatory, or merely voidable or valid, on a finding that the statute is only directory, often rests upon considerations other than specific legislative language and history.”-24 

Gann v. Harrisburg Community Unit School District-App. Ct. of Ill., 1966

Issue: Whether a state statute requiring that polling places in special elections be held within the boundaries of the precinct constitutes a mandatory requirement, thereby voiding the election results? NO

Rule: “The failure to follow a mandatory provision will invalidate an otherwise valid election, while the failure to follow a directory provision will not.”-25

“To determine whether a statutory provision is mandatory or directory has depended on the following criteria: (1) Whether the statutory scheme expressly or impliedly provides that the failure to follow the provision shall render an election void; (2) whether the failure interfered in any way with the result of the election; (3) whether any person legally entitled to vote was not permitted to do so; (4) whether any person voted who was not a resident of the territory sought to be organized; (5) whether the polling place was chosen for any improper motive; and (6) whether any fraud occurred in or as a result of the selection of the polling place.”-25

Mullen v. Board of School Directors of DuBois Area School Dist.-S.Ct. of Penn., 1969

Issue: Whether the P’s employment contract is enforceable despite the fact that the statutory requirement for Board hiring was not complied with? YES

Whether the requirement of a formal, recorded vote is mandatory or discretionary? Discretionary

Whether mandamus is proper in this case? YES
Holdings: “We hold the requirement of a formal recorded vote to be directory only, although with the caveat that the proof from which Board approval can be inferred must be solid.”-28

“We agree with the trial court that it would be ‘not only unconscionable but untenable at law, to maintain that the requirements for a valid and enforceable contract were not met in this case.”-27

Rule: “Mandamus is an extraordinary writ which lies to compel the performance of a ministerial act or mandatory duty where there is a clear legal right in the plaintiff, a corresponding duty in the defendant, and a want of any other appropriate or adequate remedy.”-28

2. Judicially determined doctrines

a. De Facto government action

1. “When defects of legal qualification are discovered after substantial transactions were undertaken in reliance on the appearance of government authority, courts must choose between two divergent public policies, namely, enforcing all requirements of enabling statutes; or avoiding disruption and instability of public affairs or harsh forfeiture of just private claims.”-31

2. “courts have fashioned ‘de facto’ doctrines which, in appropriate circumstances, preserve the legality of technically deficient action.”-31

3. De Facto entities

A. “A public or municipal corporation de facto exists when there is: (1) some law under which a corporation with powers assumed might lawfully have been created; (2) a colorable and bona fide attempt to perfect an organization under such a law; (3) use of the rights claimed to have been conferred by the law.”-31

B. “Courts will not apply the de facto doctrine in the face of explicit statutory prohibitions.  Thus, de facto theory requires an outstanding law that authorizes de jure creation of the agency in question.”-32

C. “Courts are divided on the question whether an enabling statute which was presumed valid at the time of purported municipal action, but which was later declared unconstitutional, satisfies the ‘color of law’ ground for de facto existence.”-32

D. In Town of Maysville v. Magnolia Petroleum Co., “De facto recognition was given to a town unit that operated for many years without challenge, until the discovery of oil under a public way raised a claim by an abutting landowner.  Despite the absence of an endorsement on its petition for incorporation and the absence of a judge’s initial on the docket entry of incorporation as required by governing statutes, the town’s claim was sustained….  In Bowman [v. City of Moorhead,] the court found the city of Moorhead to be a ‘valid de facto government under a revised charter,’ notwithstanding the failure of authorities to publish general notice of the proposed new charter in the manner prescribed by the state constitution.  In Ocean Beach, … however, the court held that a de jure town could not claim de facto existence within disconnected territory in view of legal prohibitions against incorporation of disconnected tracts of land.”-32

E. Procedural barriers to challenge municipal existence—“Most states follow the rule that the issues of defective incorporation can only be raised by or with the consent of state officials….  [p]rivate plaintiffs lack standing to make a collateral attack upon the validity of municipal action, unless and until their rights and obligations are directly affected by the questioned government….  The barrier to collateral attack is removed, however, where state law permits state citizens to bring such suits.”-32

F. Statutory validation—“The power of state legislatures to validate and confer de jure status on de facto legal governments has been sustained.”-32

4. De facto officers

A. “The de facto doctrine relating to the status and authority of de facto officers parallels, but is not identical to, that which applies to de facto government entities.”-33

Norton v. Shelby County-S.Ct., 1886

Issue: Whether duly elected officers for positions without de jure authority to exist, may nevertheless be considered de facto? NO

Whether the issuance of bonds by officers without de jure or de facto authority to do so may nevertheless be enforced? NO
Rule: “there can be no officer, either de jure or de facto, if there be no office to fill.”-33

“An officer de facto is one whose acts, though not those of a lawful officer, the law, upon principles of policy and justice, will hold valid, so far as they involve the interests of the public and third persons, where the duties of the officer are exercised: … without a known appointment or election, but under such circumstances of reputation or acquiescence as were calculated to induce people, without inquiry, to submit to or invoke his action, supposing him to be the officer he assumed to be; under color of a known and valid appointment or election, but where the officer had failed to conform to some precedent, requirement, or condition, as to take an oath, give a bond, or the like; under color of a known election or appointment, void because the officer was not eligible, or because there was a want of power in the electing or appointing body, or by reason of some defect or irregularity in its exercise, such ineligibility, want of power, or defect being unknown to the public; under color of an election or an appointment by or pursuant to a public, unconstitutional law, before the same is adjudged to be such.”-35

B. Appointments by de facto officers—“Third parties may not collaterally attack the action of a de facto officer which affects public employees.”-36

C. Conflicting policies affecting de facto official action—“The Palermo opinion noted that the de facto doctrine would not apply to sustain action that personally benefits the de facto officer.”-36

b. Classification of municipal activities: governmental-proprietary distinctions

1. “The legal effect of particular actions often hinges upon the characterization of those actions as ‘governmental’ or ‘proprietary.’  When acting in governmental capacities, municipalities exercise delegated sovereign powers, which tend to be construed narrowly, and which are subject to ‘public’ law doctrines.  When acting in a proprietary capacity, they are exposed to private law doctrines, by analogy to the law governing private corporations.”-36

2. “The governmental-proprietary distinction has significant impact, not only in disputes between individuals and local governments, but also between different government units.”-36

3. “The governmental-proprietary distinction also affects conflicting claims by local governments over the same subject.  The authority of one local entity to condemn the property of another may depend on the purpose (governmental or proprietary) for which the property is sought, and if governmental, whether it represents a ‘higher’ use than that for which it is held by the putative condemnee.”-37

People Ex Rel. Chi. Title & Trust Co. v. Mission Brook San. Dist.-App. Ct. of Ill.

Issue: Whether the operation of a waterworks system is a proprietary or governmental function of a municipality? Proprietary
Rule: “The governmental function granted to sanitary districts is the treatment and purification of sewage for the preservation of public health….  On the other hand, the operation of a waterworks system is a proprietary function of any municipality.”-37

c. “Dillon’s Rule”

1. “Judges applying Dillon’s Rule will hold that local governments, dependent upon the state, possess only such powers as are expressly granted, those that are necessarily or fairly implied from express powers, and those essential to the local governments’ corporate status.”-38

d. Equity

1. “The uses of equity principles and remedies against government agencies are more circumscribed than in purely private disputes.  Equitable relief is peculiarly discretionary and courts are slow to provide the same, notwithstanding strong individual appeals to justice, where countervailing public interests would be harmed by such relief.”-38

2. “courts are generally less inclined to grant particular forms of relief, e.g. estoppels against government action, than other forms, e.g. restitution, but they retain the power to tailor applications of equity to the peculiar circumstances of each case.”-38

New-Mark Builders, Inc. v. City of Aurora-App. Ct. of Ill., 1967

Issue: Whether the D’s requirement that the P construct and dedicate a road on property sought to be annexed, after the D already agreed to the P’s proposed plan is a valid exercise of its legislative authority? NO

Whether the doctrine of equitable estoppel may preclude the D from imposing an additional requirement on the P? YES

Whether the P’s petition states a cause of action? YES

Rule: “The determination of whether a municipality should expand its boundaries is purely a legislative function which rests within the discretion of the legislative branch of the government.”-40

“the doctrine of estoppel, may in a proper case, be applied against a municipal corporation, even when it is acting in a governmental capacity….  Before the doctrine can be invoked, there must be some positive acts by the municipal officers which included the action of the adverse party….  Also, the doctrine may be invoked only to prevent injustice and fraud.”-40

e. Estoppel

1. “In determining whether to apply the estoppel doctrine against public entities, courts balance the public interest against the citizen’s equitable claim, and develop significant variations in the application of the equities.”-41

3. Judicial control of the litigation process

a. “Access to court review of local government action is conditioned in many cases by special pre-litigation requisites, some of which are statutory, and others of which are judge-made.  The prerequisites operate selectively, i.e., only with respect to certain parties, particular municipal functions, or particular forms of actions….  The more common grounds for limiting judicial review involve: standing to sue; exhaustion of administrative remedies; the doctrine against ‘collateral attack’ of government actions; and the uses of special suits that grew out of ancient ‘prerogative writs.’”-42

b. Standing to sue

1. “A party who has a special interest in, or suffers special injury by, government action, that is not common to other citizens, is generally accorded standing to sue for judicial relief.  Where, however, suit is brought to redress an injury that is generally shared by the public, and to vindicate rights that are not purely private, the citizen or taxpayer standing to institute such a ‘public action’ is subject to statutes and case law which vary from state to state.”-42

2. “The most significant prototype of the public action are the prerogative writ of mandamus and the bill in equity for an injunction, with the recently developed declaratory action as an appropriate alternative.”-43

3. “Some courts have begun to find new bases to accord local governments standing to sue their parent state, namely, in some provisions of their state constitutions, or in the public-policy necessity of having some plaintiff available to challenge allegedly invalid state action.”-43

c. Special actions

1. “Limitations on the uses of special actions rest upon certain common policies.  The following summary of special actions, for example, echoes a recurrent theme that the relief sought in each form of action may usually be denied in the court’s discretion where: (a) prior administrative remedies have not been exhausted; (b) where other adequate relief is available; (c) where the public interest outweighs the party’s interest in the remedy; or (d) where the requested review risks inappropriate judicial interference with the expert factual judgements of official administrators.”-43

2. Mandamus

A. “Common Law Mandamus, or its statutory equivalent, is employed solely to compel the performance of an official duty that is ministerial and non-discretionary, and only where administrative appeal is not available, or where limited review ‘on the record’ (by certiorari) would be undesirable.  Courts may deny a mandamus remedy if they deem other available remedies to be adequate, or if the specific relief would cause unwarranted injury to the public interest.”

3. Prohibition

A. “This form of action is employed to have a higher court enjoin a lower court or a ‘quasi-judicial’ body from exercising jurisdiction in a particular matter.  Here also the adequacy of another remedy is ground for denying prohibition relief.”-44

4. Quo Warranto

A. “Used to challenge the right to hold a public office, this action, like mandamus, was one of the prerogative writs at common law.”-44

5. Declaratory judgement

A. “This form of action is created by state statutes to provide the limited relief of judicial statement of legal rights.  Here again, the authorities are divided on the propriety of declaratory relief, vis-a-vis other special remedies.”-44

d. Doctrine against collateral attack

1. “The doctrine against collateral attack of colorable government action contains some of the same elements of the rules governing standing to sue and special forms of action.  Broadly speaking, that doctrine bars private parties from challenging government actions unless they are either authorized by statute to do so, or possess special status that permits them to speak on behalf of the public.”

2. “[T]he only recognized exception to this rule of immunity is where the attempted incorporation [action] is void ab initio for want of organic authority, or where the attempted exercise of corporate power is utterly void for lack of jurisdiction….  Another exception to immunity from private attack has been recognized where … the corporation sues in its corporate name, alleging its corporate existence.”-45

III. Adjusting State—Local Relations: Legislative and Constitutional Sources of Control

A. State legislative supremacy

1. Creation, destruction and control of local government entities

Hunter v. Pittsburgh-S.Ct., 1907

Issue: Whether states, through legislative action, may consolidate two cities without the consent of either city, even though the tax and property burdens faced by the citizens of those cities may increase? YES
Rule: “The State … at its pleasure may modify or withdraw all [local] powers, may take without compensation such property, hold it itself, or vest it in other agencies, expand or contract the territorial area, unite the whole or a part of it with another municipality, repeal the charter and destroy the corporation.  All this may be done, conditionally or unconditionally, with or without the consent of the citizens, or even against their protest.”-47

a. The rejected theory of inherent local power—“Local units of government have no inherent police power, and may exercise such power only to the extent that (1) it is expressly conferred by the state legislature; (2) it may be fairly implied from powers expressly granted; or (3) it is essential to the fundamental declared objects of local government.  Ordinances passed pursuant to such power, absent a showing to the contrary, enjoy a presumption of validity.”-48

b. State control vs. third party rights—“State control over municipalities cannot be exercised in a way that would abridge constitutional rights of third parties….  State control may be exercised, however, where fiscal or program failure at the local level demands….”-48

Columbia County v. Board of Trustees-S.Ct. of Wis., 1962

Issue: Whether individual taxpayers and a county have “the legal capacity to sue and the right to contest the constitutionality” of state statutes? NO
Holding: “while the counties cannot raise the issue of unconstitutionality against another agency of the state, the individual taxpayer and resident of one of the counties affected in his individual capacity by [a state statute] has the capacity to bring this suit and the right to raise the constitutional issue on behalf of himself and the other taxpayers.”-51
Rule: “A county … has no right to question the constitutionality of the acts of its superior and creator or of another arm or governmental agency of the state.”-49

“From the standpoint of the counties, they have no privilege or immunities under the federal constitution which may be invoked against state legislation….  Nor can an agency of the state raise the unconstitutionality of a state law under the state constitution against the state or one of its agencies.”-51

c. “Where control of local functions carries with it control of local property, the classification of local property as governmental or proprietary can be critical….”-52

Cobo v. O’Bryant-S.Ct. of Fla., 1959

Issue: Whether “a Florida municipality is endowed with powers of local self-government, and, the extent of legislative control over the operation and management of property owned by a municipality in a proprietary capacity”? NO
Rule: “municipal corporations have no inherent right of self-government beyond legislative control of the state in the absence of some specific constitutional provision granting it to them.”-53

Proprietors of Mt. Hope Cemetery v. Boston-S.Ct. of Mass., 1893

Issue: Whether “the city of Boston’s title to the Mt. Hope Cemetery is subject to legislative control”? NO
Holding: “the cemetery falls within the class of property which the city owns in its private or proprietary character, as a private corporation might own it, and … its ownership is protected under the constitution of Massachusetts and of the United States, so that the legislature has no power to require its transfer without compensation.”-56
Rule: Property held by municipalities in a private or proprietary manner, as distinguished from a governmental or public manner, is not subject to state legislative control without satisfying the federal constitutional requirement of providing compensation for the taking.
d. “The disparity in state treatment of like forms of public property is considerable.”-56

e. “A court could treat the same property differently for different purposes, viz. A municipal utility may be considered ‘private’ or ‘proprietary’ for condemnation purposes, but ‘public’ or ‘governmental’ with regard to immunity from tort liaiblity.”-57

f. Federal condemnation—“With respect to the federal government all local government property is ‘private’ and must be compensated upon condemnation by the federal government.”-57

City of Cambridge v. Commissioner of Public Welfare-S.Ct. of Mass., 1970

Issue: Whether “the liens here involved were acquired and held by the city in its governmental capacity as an agency of the State, or in its private or proprietary capacity”? Governmental
Holding: “We hold that the old age assistance program as administered by municipalities prior to July 1, 1968, was a purely governmental function and that all property acquired or held by them in the discharge of that function was held in their governmental, and not in their private or proprietary, capacity.  As such, that property, including the liens in question, was subject to legislative control.”-59
Rule: “Property which a municipality has acquired and owns as an agency of the State, and which it holds solely for public uses, is subject to legislative control.”-58

“Yet, the legislative power to take or transfer this type of property from a municipality is not unlimited.  It may be exercised only for the accomplishment of some public purpose encompassed by … the [State] Constitution.”-58

“Property which a municipality holds in its private or proprietary capacity is not subject to the same legislative control as the type of property described in the preceding paragraph.  As to this type of property a municipality has the same right to be compensated as an individual under art. 10 of the Declaration of Rights of the Constitution.”-58

g. Trust property—“Where appropriated property had been privately granted, or dedicated for special local benefit purposes, courts have avoided the state ownership theory by impressing such property with trust obligations which require state compensation or the provision of equivalent benefits to preserve the interests of trust beneficiaries.”-61

h. Legislative cure of hardships—“State legislatures may, in any event, require compensation for property taken by the state irrespective of the source and nature of the taking.”-61

i. Judicial cure by strained statutory construction

State Road Com’n v. Salt Lake City Public Bd. Of Educ.-1962

Issue: Whether “our legislature intended that a school board’s property should be taken for highway purposes without being paid for it”? NO

Holding: “it is our conclusion that the legislature intended that public property of the character of this Franklin School should be taken and compensated for the same as if it had been taken from a private owner.”-62

Rule: If there be any uncertainty as to the meaning and the proper application of the statute, it is proper to look both to the purpose for which it was created, and to the practical aspects of its operation in order to assist in determining the legislative intent.”

2. Dillon’s rule

a. “a municipal corporation possesses and can exercise the following powers, and no others: First, those granted in express words; second, those necessarily or fairly implied in or incident to the powers expressly granted; third, those essential to the accomplishment of the declared objects and purposes of the corporation,--not simply convenient, but indispensable.  Any fair, reasonable, substantial doubt concerning the existence of power is resolved by the courts against the corporation, and the power is denied.  These principles are of transcendent importance, and lie at the foundation of the law of municipal corporations.”-63

b. Dillon’s rule has been eroded over time through a number of techniques:

1. “The recognition of local autonomy by constitutional provision, ‘home rule,’ or ‘local option’ charter supports liberal rather than strict construction of delegated powers.”-63

2. “Where the municipal charter or legislative grant contains a general welfare or police power clause, the rule of liberal rather than strict construction applies.”-64

3. “Where delegated power involves a proprietary rather than governmental function, liberal construction is often favored.”-64

4. “The state legislature may displace judicial rules of construction, viz. Statutory Construction Acts.”-64

State of Utah v. Hutchinson-S.Ct. of Utah, 1980

Issue: Whether “§ 17-5-77 by itself provides Salt Lake County legal authority to enact the ordinance for disclosure of campaign contributions, or whether there must be a specific grant of authority for counties to enact measures dealing with disclosures of campaign financing to sustain the ordinance in question”? YES
Holding: “The county was entitled to conclude that financial disclosure by candidates would directly serve the legitimate purpose of achieving the goal that special interests should not be able to exercise undue influence in local elections without their influence being brought to light.”-68
Rule: “When the State has granted general welfare power to local governments, those governments have independent authority apart from, and in addition to, specific grants of authority to pass ordinances which are reasonably and appropriately related to the objectives of that power, i.e., providing for the public safety, health, morals, and welare.”-68

“County ordinances are valid unless they conflict with superior law; do not rationally promote the public health, safety, morals and welfare; or are preempted by state policy or otherwise attempt to regulate an area which by the nature of the subject matter itself requires uniform state regulation.”-69

Board of Supervisors of Fairfax County v. M.S. Horne-S.Ct. of Virginia, 1975

Issue: Whether the Board of Supervisors was possessed of either express or implied authority to enact ordinances imposing a moratorium on the filing of developers’ site plans and preliminary subdivision plats? NO
Holding: “there was no express or implied authority for the enactment by the Board of ordinances imposing a moratorium on the filing of site plans and preliminary subdivision plats, and to that extent, the ordinances adopted on January 7, 1974, and March 4, 1974, are invalid.”-72
Rule: “In Virginia the powers of boards of supervisors are fixed by statute and are limited to those conferred expressly or by necessary implication.”-71

3. Local government organization

In Re Incorporation of the Borough of Bridgewater-Comm.Ct. of Penn., 1985

Issue: Whether “the trial court abused its discretion in concluding from these facts that the Township would be harmed by the proposed incorporation”? NO
Holding: “We cannot fault the trial court in its concern for preserving the diversity of the Township necessary to support it financially and socially.  Therefore, we hold that the trial court properly exercised its discretion under Section 202 in denying the petition to incorporate.”-74
a. Enabling charter statutes—“Municipalities may be incorporated under home rule charter provisions, when meeting the requirements and conditions of enabling statutes (with the inevitable statutory construction issues as to which conditions are mandatory or directory), or they may select a charter form provided by Local Optional Charter laws.”-74

b. Elections—“Elections affecting the creation and alteration of local government units must meet constitutional standards of equal protection, as well as those of the federal Voting Rights Act.”-74

City of Cleveland Ex Rel. Neelon v. Locher-S.Ct. of Ohio, 1971

Issue: Whether a municipal charter, by itself, can compel the enactment of legislation?si
Holding: “In the instant case, the city charter provision imposes a clear and mandatory duty on city council to enact legislation to provide for the enforcement of the charter provision creating a 28-hour work week for city employees.”-75
Rule: “The municipal charter is basically the constitution of the municipality.”-74

B. State constitutional limits on legislative supremacy

1. “State legislative supremacy is tempered to a limited degree by state constitutions.”-75

2. Comment: State Constitutions—Obstacles to Reform

a. “Constitutional restrictions placed on the state governments … disable the local governments as well, because the localities cannot look for help to the state when the state has effectively deprived itself of the capacity to render it.”-76

3. Special legislation

a. “State constitutions commonly prohibit the enactment of ‘special legislation,’ but do so in widely differing terms.  Among the policies served by these prohibitions are: avoidance of discrimination against particular localities; avoidance of legislative interference in local affairs; and reduction of legislative burdens by minimizing multifarious statutes of selective application.”-76

Federal Paving Corporation v. Prudisch—S.Ct. of Wis., 1940

Issue: Whether a state statute applicable only to limited cities through retroactive application is “a special act creating a closed class into which no other municipality may grow”? YES
Rule: “a curative act, which validates past transactions or permits recognition of liability on the basis of pre-existing facts, must be made applicable to all municipalities if it is to escape condemnation as a special act.”-81

b. Notes

1. Curative statutes—“Unless unwarranted discrimination is found, as in Federal Paving, curative statutes are not deemed ‘closed’ although they apply only to existing and not future situations.”-81

2. Local option statutes—“Statutes which allow local units the option to be governed or not governed by all or part of the statute are deemed general and not special legislation.”-81

3. Open and closed classes—“Closed classes are generally taken as an earmark of special legislation.”-81

4. Standards of municipal population or organization—“Courts generally uphold as general and not special in nature, legislation which classifies municipalities according to their population, or their form of government organization.”-82

5. Classification by special characteristics—“Legislation that is directed to problems that arise from special characteristics of a single or small number of local units may be upheld as reasonable, and thus a general law.”-82

6. Constitutional exceptions to special legislation barriers—“Many state constitutions authorize special legislation where a general law could not be made applicable to the subject at hand, or where the special legislation is provided at the initiative or by referendum of affected local units.”-83

Elias v. City of Tulsa—S.Ct. of Okla., 1965

Issue: Whether a state statute restricted to counties of specified assessed valuations and having cities within specified population ranges is invalid as a special act?YES
Holding: “the population classification in the Act was arbitrary and a subterfuge, and did not embrace all of the class that it should have naturally embraced.”-86
Rule: “Local or special laws are those that rest on a false or deficient classification.  Their vice is that they do not embrace all the class that they should naturally embrace.  They create preference and establish inequality.”-86

“Classification by reference to population must be a legitimate one, and bear some reasonable relation to the subject matter, and must not be an arbitrary or capricious classification and used as a subterfuge for the purpose of passing a special law under the form of a general law.”-85

“the answer to the problem depends fundamentally on whether there is a proper and legitimate classification, and each case must be decided on its own merits.”-85

c. Notes

1. Rational v. arbitrary classification—“Perhaps the most important question in judging the validity of a classification is whether the particular classification is relevant [substantially] to the purpose of the statute.”-87

A. “Equal protection principles have parallel application to the classification of equal and special legislation….”-87

B. “The Court … has resolved the contradictory demands of legislative specialization and constitutional generality by a doctrine of reasonable classification.”-87

2. Narrow population brackets—“Where a narrow, exclusionary population class serves no public purpose, the inference of special discrimination is readily drawn.”-88

A. “But where population range classifications are relevant to statutory policies, the exclusionary effect does not per se render the act ‘special.’”-88

B. “Courts uphold urban blight statutes that are limited to heavily populated cities.”-88

3. Split population brackets—“Especially suspect and difficult to rationalize are statutes which create a series of population class brackets, and which treat intermediate population classes differently than the next higher and next lower bracket.”-88

4. Multiple population classifications—“Arbitrary legislative manipulation of population classes is most evidenced in statutes which present dual classifications (e.g. cities of specified population within counties of specified population) as effective devices to close the class to future entrants.”-89

4. General limits on legislative delegation

a. “Even in the absence of express constitutional text, our traditions of ‘separation of powers’ and the ‘rule of law’ would prohibit delegation or redelegation of legislative power to coordinate or subordinate administrative bodies.”-89

b. “The principle obviously does not forbid all delegation of powers to local govenrments.”-89

c. “In confining the lawmaking function to elected legislatures, courts must determine whether a statute delegates ‘lawmaking’ or only ‘administrative’ power; that is, whether statutory guidelines are adequate to insure reasonable administrative implementation under discernible legislated standards.  In application, the question is one of degree.  As a rule of thumb, it may be said that the willingness of courts to indulge broad statutory guidelines and broad delegations of discretion to administrators tends to increase as the statutory subject becomes more complex; and as the need for administrative expertise and flexibility increases.”-89

Belovsky v. Redevelopment Authority—S.Ct. of Penn., 1947

Issue: Whether a statute conferring certain powers on a local redevelopment authority is an invalid delegation of legislative powers under the state constitution? NO
Rule: “While the legislature cannot delegate the power to make a law, it may, where necessary, confer authority and discretion in connection with the execution of the law, it may establish primary standards and impose upon others the duty to carry out the declared legislative policy in accordance with the general provisions of the act.”-90

Bottone v. Town of Westport—S.Ct. of Conn., 1989

Issue: Whether a state statute authorizing municipal authorities to enact ordinances dealing with water and sewerage lines violates the nondelegation doctrine of the State Constitution by delegating legislative authority to subordinate government entities? NO

Whether there are other sources limiting a delegation from the state legislature to a municipality? Yes.

Whether an ordinary person was put on notice of what activity could have been prohibited under § 7-147? YES
Holding: “we conclude that the rule limiting the delegation of legislative power between coequal branches of state government is not the appropriate rule to govern the delegation of legislative power from the state to a municipality….  Instead, due process provides the sounder standard to govern the delegation of legislative authority to a municipality.”-93

“we conclude that an ordinary person was put on notice of what activity could have been prohibited under § 7-147.”-94
Rule: The standard for validity under the due process clause is “whether the ‘statute afford[s] a person of ordinary intelligence a reasonable opportunity to know what is permitted or prohibited.’”-93

Roehl v. Public Utility Dist. No. 1 of Chelan County—S.Ct. of Wash., 1953

Issue: Whether “the joint purchase agreement and joint operating agreement contemplate an unlawful delegation of the powers of the district commissioners to a consulting engineer and an executive board”? NO
Holding: “we do not believe that there has been an unlawful delegation of legislative and discretionary functions to the consulting engineer.”-96

“We reach the same conclusion with regard to the executive board.”-97
Rule: “Where the enabling legislation under which a municipal or quasi-municipal corporation derives its power confides legislative or discretionary functions in particular officials or boards, such functions may not be delegated to others.”-96

“Unless the enabling legislation provides otherwise, however, those in whom such functions repose may delegate to others the performance of duties of a purely ministerial or administrative nature.”-96

d. Notes

1. Delegation

2. The control factor in subdelegation

3. Judicial attitudes toward broad delegations—“The frequent attempts to vitiate legislation aimed at solving metropolitan area problems, by claiming an unconstitutional delegation has taken place, have met with notable lack of success.”-98

5. Express limits on legislative delegation

a. Notes

1. Judicially exempted delegations to state commissions—“Courts avoid extreme literal applications of constitutional text, and uphold commissions’ powers that do no great violence to the historical purposes of nondelegation clauses, viz. statutory commissions to regulate local government reorganizations; statutory boards for special districts; commissions to assist local government.”-103

Belovsky v. Redevelopment Authority—S.Ct. of Penn., 1947

Issue: Whether a state statute permitting public corporations to exercise the right of eminent domain violates any provision of the state constitution? NO
Holding: “The act does not violate Article III, section 3 of the Constitution because of any deficiency in its title.”-104

“The act does not offend the provision of Article III, section 20 of the Constitution that the legislature shall not delegate to any special commission or private corporation any power to make, supervise or interfere with any municipal improvement or perform any municipal function.”-104

“There is no violation of Article IX, sections 1 and 3 of the Constitution which provide that all taxes shall be uniform and that only certain prescribed property may be exempted from taxation.”-104

“The provisions of Article IX, section 8 and Article XV, section 2 of the Constitution concerning the debts of counties, cities and other municipalities and incorporated districts, and the incurring of liability by any municipal commission, are not violated by the Urban Redevelopment Law.”-105

“there is no violation of Article IX, section 7 of the Constitution forbidding the legislature to authorize any county, city, borough, township or incorporated district to appropriate money for, or to loan its credit to, any corporation, institution or individual.”
b. Notes

1. Taxing power and delegation issues

2. State v. local affairs—“A crucial issue is whether the state board is exercising control over ‘local affairs’ or over statewide interests that apply to every locality.”-105

3. Public authorities—“The increasing use of public authorities to operate or finance capital improvements has generally withstood challenges as unconstitutional special commissions.”-106

State Water Pollution Control Board v. Salt Lake City—S.Ct. of Utah, 1957

Issue: Whether a Water Pollution Board authorized, by state statute, to establish regulations regarding municipal water and sewerage functions, violates Article VI, section 29 of the Utah Constitution, which prohibits the delegation “to any special commission, any power to make, supervise or interfere with any municipal improvement”? YES
6. Other state constitutional limitations

a. “The policy against special legislative treatment of different localities is also served by the following constitutional limitation: 

1. Provisions that general laws shall be uniform in operation.

2. Provisions requiring uniformity of taxation.

3. Provisions barring state imposition of local taxes for local purposes.

4. Provisions barring certain kinds of state assistance to local governments, viz. state assumption of municipal debts; state release of local inhabitants from taxes levied for local purposes; state involvement in internal local improvements.”-109

b. “Of the many questions left to interpretation by the foregoing provisions, the most fundamental is whether a legislative subject constitutes a ‘state’ or ‘local’ affair.”-109

Nahrstedt v. Lakeside Village Condo. Ass’n—S.Ct. of Cal., 1994

Issue: Whether “a pet restriction that is contained in the recorded declaration of a condominium complex is enforceable against the challenge of a homeowner”? YES
Holding: “Plaintiff’s allegations, even if true, are insufficient to show that the pet restriction’s harmful effects substantially outweigh its benefits to the condominium development as a whole, that it bears no rational relationship to the purpose or function of the development, or that it violates public policy.”
Rule: “the Legislature … has required that courts enforce the covenants, conditions and restrictions contained in the recorded declaration of a common interest development ‘unless unreasonable.’”

 “the reasonableness or unreasonableness of a condominium use restriction that the Legislature has made subject to section 1354 is to be determined not by reference to facts that are specific to the objecting homeowner, but by reference to the common interest development as a whole.”

Dumont Oaks Comm’y Ass’n, Inc. v. Montgomery Cty.—Ct. of Appeals of Md., 1993
Issue: Whether a “charge [on common ownership communities] authorized by local law violates the prohibitions of public general law”? NO
Holding: “The registration charge does not violate RP § 11-122(b).”-5
Coyle v. Gray—Ct. of Errors and Appeals of De., 1884
Issue: Whether the trial court correctly found that the D’s constitutional right to due process of law was not violated through his removal vis-à-vis the State statute establishing the board of water commissioners? YES
Holding: “although the water works of the city may have been, prior to the passage of the act to establish a board of water commissioners, under the control and management of the city council, in any manner whatever, and may have been exercised through any agencies whatever, it was competent for the legislature to alter and change that control, management, and agency as they might deem proper.”-8
Rule: “The corporation of the city of Wilmington …, the name and style of whose corporation … is the ‘Mayor and Council of Wilmington,’ is merely an agency instituted by the state for the purpose of carrying out in detail the objects of government.  It is essentially a revocable agency.  It has no vested powers or franchises.”-4

Gomillion v. Lightfoot—S.Ct., 1960

Summary: “An Alabama statute altered the shape of the City of Tuskegee from a square to an ‘uncouth twenty-eight sided figure.’  Petitioners alleged that the new boundary lines removed from the city all but four or five of the 400 black voters, while not removing a single white voter.  The Court held that, if these allegations were proved, the statute infringed on the right of blacks to vote in violation of the fifteenth amendment.”-618

Avery v. Midland Cty.—S.Ct., 1968

Summary: “The Midland County Commissioners Court, which had ‘general responsibility and power for local affairs,’ consisted of five commissioners, one elected at large and one elected from each of four districts.  One of these districts had 67,000 residents; the other three had fewer than 1,000 each.  Noting that the commissioners had jurisdiction over tax rates and adoption of the county budget, the Court rejected an argument that the commissioners’ responsibilities were ‘insufficiently legislative’ to require their election to conform to the principle of one person one vote.”-863  In other words, the principle of one person one vote was violated here.

Holt Civil Club v. Tuscaloosa—S.Ct., 1978

Issue: Whether “the Alabama statutes giving extraterritorial force to certain municipal ordinances and powers bear some rational relationship to a legitimate state purpose”?yes
Holding: “In sum, we conclude that Alabama’s police jurisdiction statutes violate neither the Equal Protection Clause nor the Due Process Clause of the Fourteenth Amendment.”
Bd. Of Educ. of Kiryas Joel Village Sch. Dist. v. Grumet—S.Ct., 1994

Issue: Whether a State statute designating as a separate school district a homogeneous Village of Orthodox Jews violates the Establishment Clause of the federal Constitution?si
Rule: “neutrality as among religions must be honored.”1620

Christ v. Maryland Dept. of Nat. Resources—Court of Appeals of Md., 1994

Issue: Whether “Maryland Code … § 8-704 of the Natural Resources Article, grants to the Department the authority to adopt a prohibition against the operation of a particular type of vessel by persons under a certain age”? YES

“If the regulation is authorized by the statute, whether the delegation by the General Assembly to the Department of such broad authority violates the separation of powers requirement of the Maryland Declaration of Rights”? NO
Holding: “We agree with the circuit court that COMAR 08.18.01.05A prohibiting those under 14 years of age from operating personal watercraft, was authorized by the State Boat Act.”-9

“the General Assembly’s delegation of authority to the Department to promulgate regulations governing the ‘operations of any vessels subject to the subtitle’ is constitutionally permissible.”-12

C. Home rule

1. “By increasing local autonomy, home rule also affects the horizontal (interlocal) and vertical (local-state-federal) intergovernmental activities.”-110

2. “The theory of absolute local home rule—what Mr. Justice Brewer termed ‘imperium in imperio’… --envisioned a dual state and local sovereignty, along the national model of federal and state governments.  But neither the principle of independent, concurrent sovereignty, nor the attempts to develop bright-line divisions of state and local authority have prevailed.”-110

3. “the laws of most states define home rule grant in vague language, such as ‘frame and adopt a charter for its own government.’”-110

4. “Under such provisions, determinations of which matters are state and which matters are local constitutes the crux of the home rule problem.”-110

5. Forms of home rule

a. “Judicial construction of home rule powers has been neither uniform, consistent, nor generally favorable to home rule vis-à-vis state jurisdiction.”-111

6. Comment: classification of state and municipal affairs

a. “The construction of constitutional and statutory terms affecting state and local authority … hinges on the same issue that is raised in home rule disputes, namely: whether a particular matter constitutes a state or a local affair.”-114

b. “home rule is also betimes classified in terms of the nature and extent of powers that are conferred, i.e.: of grant of predominant power over local matters (sometimes overstated as ‘imperium in imperio’) or of limitation (all powers that legislature itself can develop within limits set by the legislature, by local charter and by the state constitution).”-114

c. “Three separate issues require analysis, namely (1) whether a particular activity falls within the sphere of home rule; (2) whether an overlap of state and local law is legally consistent or conflicting; and (3) whether, in the event of inconsistency or conflict, the state or local law supersedes the other.”-114

7. State laws bearing directly on local governments

Sonoma Cty Org. of Public Employees v. County of Sonoma—S.Ct. of Ca., 1979

Issue: Whether “section 16280 violates article XI of the California Constitution because it interferes with the rights of chartered cities and counties to determine the compensation of their employees”? YES
Holding: “both the language of the constitution and prior authority support the proposition advanced by petitioners that the determination of the wages paid to employees of charter cities as well as charter counties is a matter of local rather than state-wide concern.”-117
Rule: The Constitution provides in “Section 4, subdivisions (c) and (f) … that charter counties shall provide for the compensation of their officers and employees, and subdivision (g) states that a county charter making such provisions shall supersede inconsistent state laws.”-115

“It has long been settled that, insofar as a charter city legislates with regard to municipal affairs, its charter prevails over general state law….  However, as to matters of statewide concern, charter cities remain subject to state law.”-116

a. Note 

1. “A state may lawfully impair bargained contract obligations, upon adequate proof of an overriding state interest to meet a fiscal ‘emergency.’”-117

City of LaGrande v. Public Employees Retirement Board et al.—S.Ct. of Or., 1978

Issue: Whether the Oregon legislature violated the State constitution by enacting a statute requiring cities to fund the costs involved with increasing the retirement benefits for their police and fire personnel? NO
Rule: “When a statute is addressed to a concern of the state with the structure and procedures of local agencies, the statute impinges on the powers reserved by the amendments to the citizens of local communities.  Such a state concern must be justified by a need to safeguard the interests of persons or entities affected by the procedures of local government.  Conversely, a general law addressed primarily to substantive social, economic, or other regulatory objectives of the state prevails over contrary policies preferred by some local governments if it is clearly intended to do so, unless the law is shown to be irreconcilable with the local community’s freedom to choose its own political form.”-123
8. State laws affecting local government’s regulatory or fiscal powers

Weekes v. City of Oakland—S.Ct. of Ca., 1978

Issue: Whether “a chartered city, in the exercise of powers conferred by the home rule provision of the California Constitution … levy upon all persons employed within the city a tax measured by the compensation received from employers, notwithstanding an express statutory prohibition against municipal taxes ‘upon income’”? YES
Holding: “We conclude that the fee is what it purports to be, namely, an occupation tax substantially resembling the type of municipal license fee long approved by us and expressly authorized by the final paragraph of section 17041.5.”-126

“We also conclude that the City of Oakland is not barred from imposing its license tax upon state employees who work within the city, … nor does the tax discriminate unreasonably against Oakland residents who are employed in the city, merely because residents employed elsewhere are exempt.”-126
Marshall Field & Co. v. Village of South Barrington—App. Ct. of Ill., 1981

Issue: Whether a home rule unit may exercise its authority beyond its own corporate limits? YES

Whether “such activity is legal when the facility’s location is within the 10 mile limit but also within the territorial boundary of another, non-home rule unit”? YES
Holding: “we must conclude that, under McMackin, South Barrington would be capable of issuing revenue bonds to finance at least those types of projects specified in the Act, if the projects were located within 10 miles of its boundaries.”-134

“in view of the constitution’s mandate that its grant of home rule authority is to be liberally construed … we are of the considered opinion that the proposed bond issues of South Barrington are based upon a valid exercise of that municipality’s home rule power.”-135
Illinois Liquor Control Commission v. City of Joliet—Ct. of App. of Ill., 1975

Issue: Whether an ordinance enacted by a home rule city increasing the minimum drinking age to 21, in contrast to the State minimum of 19, is preempted by the State statute? NO
Holding: “We … conclude that the State has not pre-empted the area of liquor control so that home-rule units are prohibited from exercising police power in this area.”-136
Rule: “home-rule municipalities … may freely govern themselves except as restricted by the State, according to the home-rule provisions of the 1970 Illinois Constitution, article VII, section 6.”-136
City of Rockford v. Gill—S.Ct. of Ill., 1979

Issue: Whether “a home rule municipality may levy a tax for library purposes in excess of the .15% limit imposed by the statute governing local libraries”? YES
Holding: “In our judgment, … an affirmative answer is clearly required by the earlier decisions of this court.”-138
a. Notes

1. “Formalities and substance of home rule power—Home rule jurisdiction does not necessarily preclude state control over the manner of its exercise.”-141

2. “Tax authority under home rule—“Absent express limitations, the extent to which courts are willing to imply particular fiscal powers as an incident of home rule varies from state to state.”-141

A. “The deprivation of local fiscal initiative and autonomy may undercut the home rule unit’s ability to deal with local problems….  But, unfettered local taxing power places local governments in competition with the state for available tax dollars.”-141

People Ex Rel. Pub. Util. Comm’n v. Mountain States Te. & Tel. Co.—S.Ct. of Co.

Issue: Whether “the Public Utilities Commission of the State of Colorado is the [only] agency authorized to regulate the charges of the Telephone Company for the telephone exchange service furnished within the limits of the City”? YES
Holding: “we now hold that the Public Utilities Commission of the State of Colorado is the sole agency authorized to regulate the business and rates of the Mountain States Telephone and Telegraph Company within the State of Colorado; that the regulation of the business of said company and the rates to be charged for service is not a ‘local or municipal’ matter; and that municipalities operating as Home Rule Cities have no power, authority or jurisdiction to attempt such regulation.”-143

“Although we now hold that the intracity business conducted by the Telephone Company is not a matter of local and municipal concern to the City and County of Denver, or any other home rule city, it does not necessarily follow that the services of all public utilities, functioning in whole or in substantial part within a municipality, must thus be classified.”-142
Rule: “Whether a particular business activity is a matter of municipal concern to a city depends upon the inherent nature of that activity and the impact and effect which it may or may not have upon the areas outside the municipality.”-142
b. Notes

1. “Utility power lines—Power lines affecting areas outside a city are subject to paramount state jurisdiction, and a municipality may not, by zoning, force such lines underground without state commission approval….  Home rule control over local service lines, while acknowledged, may also be subordinated to state jurisdiction where there is a conflicting state statute.”-144

2. “Public carriers—Freight and passenger carriage, by rail or motor transport, present overlapping regulatory interests, but many of them involve no serious state-local conflict.”

9. Interplay of home rule and other clauses

City and County of Denver v. Sweet—S.Ct. of Co., 1958

Issue: Whether “a Colorado Home Rule City ha[s] the legal authority to enact a city income tax by council action or by vote of the qualified electors, or by both council action and vote of said electors”? NO
Holding: “Since the City has no power to levy the tax in question, it follows that the Council has no authority to call a special election of the City’s electors to confer such forbidden power upon it.”-150
Rule: “Whether a particular business activity is a matter of municipal concern to a city under Article XX depends upon the inherent nature of the activity and the impact or effect which it may have or may not have upon areas outside of the municipality.”-149 

“It has long been acknowledged that a municipal ordinance of a home rule city which is in clear opposition to the provisions of a general state law is invalid.”-149
Md. State Admin. Bd. of Election Laws v. Talbot County—Ct. of App. of Md., 1988

Issue: Whether a provision in the Talbot County Charter authorizing voter-initiated legislation upon petition of ten percent of the County’s registered voters violates Article XI-A of the Maryland Constitution, which permits the county to make local law only through a County Council? YES

Holding: “We hold that § 216 of the County Charter is manifestly repugnant to § 3 of Article XI-A.”-152 

Rule: “While the power of direct legislative initiative, where authorized, may constitute a part of the form and structure of government, home rule county charters in Maryland under § 1 of Art. XI-A are always subject to the Constitution and public general laws of the State.”-152

10. County home rule

Multnomah Kennel Club v. Department of Revenue—S.Ct. of Or., 1983

Issue: Whether “Oregon’s constitutional grant of county home rule authority gives counties the power to levy income taxes”? YES

Whether “the State of Oregon has pre-empted the field of income taxation of pari-mutuel betting establishments by enactment of ORS chapter 462”? NO
Holding: “we hold it is an implicit power of a constitutional home rule county to levy taxes.”-154

“We conclude … that the tax does not conflict with the prohibition in ORS 462.100 against other privilege taxes for holding a race meet.”-155
Schmidt v. Masters—Ct. of App. of Or., 1971

Issue: Whether a county has the authority, under a broad county home rule amendment to the Oregon Constitution, to enact a county-wide ordinance regarding waste collection and disposal? YES 

Holding: “We conclude that with reference to matters of local concern, the authority of a county under a home rule charter may be as broad as that of a city.”-155

“We hold that unless the state has preempted the field of waste collection and disposal, the general grant of authority in the Washington County Charter was a basis for Ordinance No. 59.”-156
11. Optional charter laws

a. “In order to provide additional incentives to modernize local governments, many states have enacted optional charter laws which permit the local unit to adopt one of several statutory charters.”-156

Hobart v. Duvall—S.Ct. of N.H., 1972

Issue: Whether the State Commissioner of the Department of Labor has authority to hear wage claims filed against the City of Keane under a state statute, where a legislatively delegated “Home Rule” law was enacted at the same time? YES

Holding: “We hold that municipal corporations and their employees come within the provisions of RSA 275:42-54 regulating the payment of wages and that these regulations are intended to have statewide application.  We hold further that the labor commissioner has jurisdiction over the claims made by these police officers.”-157

Rule: “the powers received by municipalities under RSA ch. 49-A are granted by the legislature [as opposed to the State Constitution as are many “Home Rule” laws]….  Consequently they come within the well-established doctrine of plenary control by the legislature over municipalities unless limited by constitutional provisions….”-157

b. Summary note

1. “Recent developments … have divested the concept of home rule of much of the sanctity it possessed … in the past.  The values of maximum citizen participation and local control are in tension with the limited ability of small units of government to meet modern service standards, with the spread of public policy concerns to the metropolitan scale, and with the poor public performance that often results from divided authority.”

D. Overlapping state and local law—issues of concurrence, conflict and preemption

1. Conflict

Wholesale Laundry Bd. of Trade v. New York—S.Ct., App. Div., 1962

Issue: Whether a city ordinance increasing the minimum wage beyond the minimum required by the state supersedes the state law? NO
Holding: “We conclude that the proposed legislation is inconsistent with Labor Law, Article 19, … also called the Minimum Wage Act.”-160
Rule: “where the extension of the principle of the state law by means of the local law results in a situation where what would be permissible under the state law becomes a violation of the local law, the latter law is unauthorized.”-161
a. Notes

1. “The issues raised in Wholesale Laundry permit a conscious, judicial selection of a quantitative standard of conflict or preemption (i.e., the actual terms and coverage of the related statute and ordinance) or a qualitative standard (i.e., the impact of each law upon the other’s operation and purposes).”-163

State Ex Rel. Haley v. City of Troutdale—S.Ct. of Or., 1978

Issue: Whether a city ordinance requiring double wall construction necessarily conflicts with a state law permitting either ‘single’ or ‘double’ wall construction, thereby invalidating the ordinance? NO
Holding: “We are reluctant to assume that the legislature meant to confine the protection of Oregon residents exclusively to construction standards which it described as ‘basic’ and which the administering agency describes as ‘minimum,’ and to place these beyond the power of local communities to provide additional safeguards for themselves….  Local requirements compatible with compliance with the state’s standards are not preempted by ORS 456.750 et seq.  The injunction against Troutdale’s enforcement of its ordinance should have been denied.”-167
Vick v. People—S.Ct. of Colo., 1968

Issue: Whether a home rule city ordinance permitting gambling in the municipality supersedes conflicting state law which declares the same activity a crime? NO
Holding: “Central City, by virtue of its ancient charter, has retained no authority which overrides or supersedes the state statutes on gambling.”-168
Rule: “Ordinances of home rule cities, created under Article XX of the Colorado Constitution, in matters of strictly local concern supersede state statutes relating to those matters, but, in matters of both local and state interest, the municipality does not have a superseding authority.”-168
2. Conflict

U.S. Tavern Owners of Philadelphia v. School Dist. of Phil.—S.Ct. of Phila., 1971

Issue: Whether the State of Pennsylvania has preempted the field of liquor taxes through the enactment of the liquor code? NO

Whether the State has preempted the field through the enactment of the Commonwealth sales tax, which imposes 2 separate, 6% and 18% taxes on liquor? YES
Holding: “In our view, … the state Liquor Code alone is not a sufficient indication of the Commonwealth’s intention to preempt the entire field of legislation affecting liquor.”-169

“We hold today that because the sales of liquor are already subject to two state taxes, the state has preempted the specific field of liquor sales for taxation purposes and Philadelphia is barred from enacting the ordinance in question.”-172
Rule: “if the general tenor of the statute indicates an intention … that it should not be supplemented by municipal bodies, that intention must be given effect and the attempted local legislation held invalid.”-170

“In determining whether … the Commonwealth completely barred a municipality’s enactment of an ordinance relating to the same field, we will refrain from striking down the local ordinance unless the Commonwealth has explicitly claimed the authority itself, or unless there is such actual, material conflict between the state and local powers that only by striking down the local power can the power of the wider constituency be protected.”-171
a. Notes

1. “In view of the close division in United Tavern (two judges joined in the result but not in the opinion), the decision is of limited authority on a presumption of preemption by implication from several statutes.”-175

2. “Local regulatory laws are subject to preemption where uniformity is required to avoid excessive burdens.”-175

3. “Generally … state power to preempt subjects of local taxation is preserved by law even as to home rule municipalities.”-176

Mangold Midwest Co. v. Village of Richfield—S.Ct. of Minn., 1966

Issue: Whether the Richfield Ordinance in question is in conflict with State law? NO

Whether “the ordinance is invalid on the basis that it attempts to regulate business in a field preempted by state law”? NO
Holding: “It is our opinion that the governing body of Richfield, in the exercise of its ordinance-making functions and police powers, decided that it was in the best interest of the municipality under the facts and circumstances here not to prohibit by ordinance small stores employing four persons or less from selling on Sunday miscellaneous groceries for the convenience, use, health, and general welfare of the people in the community.  This it may do, and the failure to create a prohibition as broad as that of the statute does not invalidate the ordinance.”-178
Rule: “As a general rule, conflicts which would render an ordinance invalid exist only when the ordinance and the statute contain express or implied terms that are irreconcilable with each other; more specifically, it has been said that conflict exists where the ordinance permits what the statute forbids; … conversely, a conflict exists where the ordinance forbids what the statute expressly permits; it is generally said that no conflict exists where the ordinance, though different, is merely additional and complementary to or in aid and furtherance of the statute.”-178

“once the municipality is granted a charter with a general welfare clause, as the village has been, that clause will be construed liberally to allow effective self-protection by the municipality.”-179
City of Bellingham v. Schampera—S.Ct. of Wash., 1960

Issue: Whether the State of Washington has precluded all municipalities from enacting legislation regarding criminal penalties for driving under the influence? NO

Whether the State of Washington has precluded all municipalities from suspending or revoking the drivers’ licenses for persons convicted of driving under the influence” YES

Whether the State of Washington has precluded all municipalities from imposing penalties in excess of those provided by its own statute? YES
Holding:  “We agree that the city of Bellingham can not impose penalties in excess of those provided by RCW 35.22.470, but we do not agree that that necessarily invalidates the ordinance; and hold that since the penalties of fine and imprisonment, which were imposed, were within the limits which the city could impose they will be affirmed.”-181
Rule: “an ordinance which authorizes a penalty in excess of that permitted by statute is not void, and a sentence pronounced under such an ordinance may be enforced to the extent that it is within the statutory limitations, if the city’s legislative body would have enacted the ordinance knowing that only the lesser penalties could be imposed.”-185  

“We have recognized … the right of a city to enact ordinances prohibiting and punishing the same acts which constitute an offense under state laws so long as the city ordinance does not conflict with the general laws of the state, or the state enactment does not show upon its face that it was intended to be exclusive.”-181
Galvan v. Superior Court—S.Ct. of Ca., 1969

Issue: Whether a city ordinance requiring the registration of all firearms conflicts with a State statute prohibiting licenses or permits, thus rendering the city ordinance invalid?no

Whether state gun control law in California has preempted the entire field of weapons control, thereby precluding the validity of all local gun laws? NO
Holding: “In summary, we find that the Legislature has not adopted a uniform statutory scheme governing gun registration, that the absence of provisions governing registration does not reflect a legislative intent to prohibit local registration, that the San Francisco gun law imposes no undue burden on transients, and that the differing community needs for gun registration within the state justifies local regulation of the subject.  The San Francisco gun law is not void on grounds of state preemption.”-189
Rule: “In re Hubbard … established three tests to determine whether a subject has been preempted by the Legislature.  ‘(1) the subject matter has been so fully and completely covered by general law as to clearly indicate that it has become exclusively a matter of state concern; (2) the subject matter has been partially covered by general law couched in such terms as to indicate clearly that a paramount state concern will not tolerate further or additional local action; or (3) the subject matter has been partially covered by general law, and the subject is of such a nature that the adverse effect of a local ordinance on the transient citizens of the state outweighs the possible benefit to the municipality.’”-187
b. Notes

1. “The argument that state or local laws on gun control infringe the constitutional right to bear arms has been consistently rejected by the courts.”-190

Montgomery County v. Atlantic Guns, Inc.—Ct. of App. of Md., 1985

Issue: Whether “a Montgomery County ordinance, which prohibits the sale of ammunition unless certain requirements are met, is invalid on the ground that the area has been preempted by State law”? YES
Holding: “The State Act regulates both loaded and unloaded handguns, and expressly preempts all local laws regulating the same subject.  Bill No. 17-82 restricts the wearing, carrying, or transporting of loaded handguns.  It is therefore invalid.”-192

IV. Expenditure Controls

A. Public purpose limitations

Board of Supervisors of Fairfax County v. Massey—S.Ct. of App. of Va., 1969

Issue: Whether the Agreement in question violates § 185 of the State Constitution by extending credit to a private contractor, holders of the transit bonds, and residents outside the jurisdictional limits of the County and City? NO

Holding: “we hold that the Agreement of the County and City does not extend the credit of the County or City ‘to or in aid of any person, association or corporation’ within the letter or spirit of the credit clause of § 185.”-810
Rule: “Whether or not a transaction contravenes the ‘credit clause’ in § 185 depends upon its animating purpose and the object that it is designed to accomplish.”-809

1. Note

a. Public expenditure to influence election outcomes—“The majority of courts disapprove use of government funds to influence a partisan election.”-810

b. Alabama Libertarian Party v. City of Birmingham—The court upheld “city expenditure of city tax funds for advertisements to promote voter support of a ballot proposal which the city favored, on the questionable ground that the proposal was intended to improve city services and was, therefore, not political or ideological.”-810

Marshall Field & Co. v. Village of South BarringtonII—App. Ct. of Ill., 1981

Issue: Whether South Barrington is estopped from arguing that the financing scheme fails to serve the public interest when it originally argued that it was? NO

Whether “the trial court erred in implicitly ruling that the proposed bond issues serve the public purposes”? NO
Rule: “The determination of whether a proposed public expenditure serves the public purposes is initially to be made by the legislative body empowered to expend the funds.”-811

“The courts look to the goals sought by and the actual effects of the expenditure of the public funds in deciding the issue.”-811
Basehore v. Hampden Industrial Development Authority—S.Ct. of Penn., 1968

Issue: Whether the Agreements entered into by the HIDA are for a “public purpose”? YES

Whether the State Constitution is violated where a private manufacturer obtains tax-exempt status under an industrial development agreement? NO

Whether the Agreement violates the State Constitutional provision which prohibits any municipality from pledging or loaning their credit to ‘any individual, company, corporation or association’? NO

Holding: “the Agreements entered into by the Authorities pursuant to the Act are for a public purpose, a conclusion which effectively answers several of the taxpayers’ objections.”-815

“if the public body is acting for a public purpose, it does not lose the tax exemption even though the activity in question seems to be non-governmental in nature.”-815

“In view of the factual posture of the instant litigation we need not consider this contention of the taxpayers because it is clearly irrelevant.”-815

Because the Authorities own everything, and merely lease to the corporations, “if credit is being lent to anyone, it is being lent to the Authorities.”-816
Rule: “If the legislative program is reasonably designed to combat a problem within the competence of the legislature and if the public will benefit from the project, then the project is sufficiently public in nature to withstand constitutional challenge.”-814
2. Notes

a. Other states—“The overwhelming majority of states uphold these bonds.”-818

b. The federal tax law—“The Tax Reform Act of 1986 excludes from gross income for federal tax purposes, the interest on state and local bonds that are issued for governmental purposes and, subject to a statutory volume cap, the interest on ‘private activity’ bonds that meet the definition and qualifications set forth in the Act.  A bond is a private-activity bond if a specified percentage of the bond proceeds and of funds to secure it are used for or derived from private activity.”-818

Jones et al v. City of Portland—S.Ct., 1917

Issue: Whether “the taxation [imposed on citizens in order to establish and maintain a wood yard] is for a public purpose”? YES

Rule: “It is well settled that moneys for other than public purposes cannot be raised by taxation, and that exertion of the taxing power for merely private purposes is beyond the authority of the state.”-3

“In Union Lime Co. … this court declared that a decision of the highest court of the State declaring a use to be public in its nature would be accepted unless clearly not well founded.”-4

Port Authority of City of St. Paul and Others v. Fred W. Fisher—S.Ct. of Minn.

Issue: Whether “in reclaiming and developing ‘marginal lands’ it is constitutionally permissible under the public purpose doctrine to finance such construction through the issuance of revenue bonds and to lease the premises to the corporation in order to complete development of the land and recoup tax money expended for its acquisition and reclamation”? YES

“whether the acquisition, reclamation, and completion of redevelopment achieved by revenue-bond financing and lease is a governmental function”? YES

Holding: “the trial court was justified in concluding that the contemplated proposal is authorized since the proof demonstrates that it is ‘proper in the public interest’ within the contemplation of the statute.”-7

“the flexibility of our constitutional public purpose concept supports the conclusion that the contemplated project is directly related to the functions of government.”-10
Rule: “we can approve the activity proposed to be financed with public funds only if the evidence establishes that such activity (a) will serve as a benefit to the community as a body; (b) is at the same time directly related to the functions of government; and (c) has as its primary objective the accomplishment of reclamation and redevelopment of marginal land and not the promotion of the private interests of American Hoist.”-7

Reyes v. Prince George’s County—Ct. of App. of Md., 1977

Issue: Whether Chapter 396 is a special law because, at the time of its enactment, the arena was the only ‘sports stadium or sports arena in Prince George’s County,’ in the language of the amendment”? no 

Whether “the proposed mortgage on the partnership’s interest in the arena will cause the county to acquire an interest in the arena in contravention of the county council’s Bill No. CB 165-73”? NO

Whether “the purpose for which the industrial revenue bonds are to be issued – to retire noninterim financial obligations incurred by the partnership for the acquisition of the arena – is not a valid public purpose”? NO

Federal Paving Corp. v. Prudisch (Updated Rule)

Rule: The test for determining whether legislation is “special” or “general” is: Legislation is general if “all classifications … satisfy all of the following requisites: (1) They must be based upon substantial distinctions which make one class really different from another; (2) they must be germane to the purpose of the law; (3) they must not be based upon existing circumstances; (4) the law must apply equally to every member of the class; (5) the characteristics of each class should be so far different from those of other classes as to reasonably suggest the propriety of the substantially different legislation.”-79

Forms of Home Rule

“The National Municipal League has developed a model home rule provision that avoids the extremes of absolute or illusory home rule theories.  It provides: ‘A county or city may exercise any legislative power or perform any function which is not denied to it by its charter, is not denied to counties or cities generally, or to counties or cities of its class, and is within such limitations as the legislature may establish by general law.’”-111

Bazell v. Cincinnati

Rule: “The determination of what constitutes a public municipal purpose is primarily a function of the legislative body of the municipality … and such determination … will not be overruled by the courts except in instances where that determination is manifestly arbitrary or unreasonable.”-114

V. Financing Local Government

A. Borrowing

1. Types of municipal bonds

a. “The most traditional type of municipal financing is the general obligation (sometimes called G.O.) bond.  These bonds are backed by the ‘full faith and credit’ of the issuer.  The most widely used security for these bonds is the ad valorem property tax levied by the municipality, although income and sales tax revenues, or any other source of revenue, can also be used.  General obligation bonds are usually underwritten by large commercial banks and sold pursuant to competitive bidding.”-762

b. “Limited guarantee bonds (or limited tax bonds) are those obligations which are not backed by the unlimited taxing power of the municipality.  Hence, limited guarantee bonds are those obligations issued by municipalities which have a legal limit on the amount of taxes they can levy.”-762

c. “Special tax bonds are bonds payable only from the proceeds of a particular tax or fund such as a gasoline tax (and are sometimes classified as revenue bonds because they are payable solely from a special fund).  Special assessment bonds are payable only from assessments against those who benefit from the improvements financed.”-762

d. “Revenue bonds are payable solely from the revenue from a specified income-generating facility acquired or constructed with the proceeds of the bonds….  They are not payable out of taxes, but are payable only from revenues received from the operation of a revenue producing government-related activity.”-762

e. An authority, district, or commission is “a public agency authorized to initiate or assume a revenue-producing activity and sell debt securities for this purpose, payable solely out of the revenues derived from the activity.  Authorities possess no power of taxation since they are intended to finance public improvements without undermining the taxing capabilities of other government branches.  The sources of revenues for these bonds as indicated above are as follows: (1) user charges (e.g., re utility facilities for water, sewers, electricity, gas); (2) tolls, concessions, fees (e.g., re turnpikes [including concessions], docks, warehouses, airports, rapid transit systems); (3) special taxes (e.g., tobacco and alcoholic beverages); (4) rental payments (e.g., the bond financed facility is leased to the municipality at a rent sufficient to service debt); and (5) industrial revenue bonds (e.g., the bond financed facility is leased to a private corporation at a rent sufficient to service debt).”-763

f. “Since authorities are established to finance revenue-producing enterprises rather than to carry out purely governmental functions, they can be regarded essentially as business enterprises.”-763

g. “Because a revenue bond usually has a narrower base from which to draw funds than does a general obligation bond, historically the revenue bond has yielded a higher return (to the lender and, therefore, a high cost to the public) than an otherwise comparable general obligation bond.”-763

h. “Municipalities have also issued so-called industrial revenue (or development) bonds for the benefit of private corporations to finance such projects as plant construction and pollution control equipment.  The municipality issues the securities to finance the project, and then it leases the plant and equipment to the corporation with the lease payments synchronized to cover the debt service requirements.”-763

i. “Revenue bonds are usually sold through a negotiated transaction by a syndicate of investment banking firms….  ‘Dutch auction’ … involves an authority issuing its bonds directly to the public with principal and interest guaranteed by a major industrial corporation with an excellent credit rating.”-764

j. “Public housing authority bonds are used to raise funds for public housing projects and are backed by an agreement between the local housing authority and the Department of Housing and Urban Development (HUD).  HUD guarantees unconditionally to lend the local housing authority sufficient funds to pay the principal and interest on the bonds until maturity.”-764

k. “Moral obligation bonds  are used to finance a wide variety of projects and are backed by the moral, rather than the legal obligation of the state to provide financial assistance to meet debt service requirements not covered by the project’s revenues.  For this reason, a moral obligation security is not a debt of the state.  Issuance of the security needs no approval by the legislature or by the voters.”-764

l. “Short-term borrowing by municipalities functions to smooth out cash flows and to match revenue and expenditure patterns over the year.  The need for such borrowing arises for many reasons, particularly when revenues such as real estate taxes may be collected annually or quarterly, but expenses such as payroll and maintenance must be paid almost daily.”-764

m. “Tax anticipation notes (TANs) are short-term municipal notes which are sold in advance of receiving some specific taxes such as real estate taxes.”-765

n. “Revenue anticipation notes (RANs) are issued against various kinds of municipal revenue (except real estate taxes) to raise funds until special receipts are collected.”-765

o. “Bond anticipation notes (BANs) are issued to raise funds until a long-term bond issue can be floated, that is, in anticipation of the sale of bonds.”-765

p. “Urban renewal notes (URNs) are a species of revenue anticipation notes issued against moneys to be received from an urban renewal project, from the United States under the Federal Housing Act, or from the various states pursuant to a statutory subsidy.”-765

q. “Budget notes (BUNs) are issued when an unforeseeable public emergency occurs such as a storm, flood, earthquake, epidemic, riot, or any other unusual peril to lives and property within the municipality.”-766

r. “New bond issues are underwritten in many parts of the country, usually by competitive bidding….  [T]he larger issues are underwritten and traded in the New York market, the dominant market in size and influence.”-766

s. “The expanded investment opportunities created by innovative and sophisticated financing schemes also present potential for expanded risk to government funds.”-119

2. Short-term debt

a. “Short-term loans are controlled by budget law and by special statutes.”-766

b. “Some statutes codify the principle that short-term loans must mature and be repaid in the same fiscal year of their creation from revenues that are due or collectable in that year….  Others liberalize the rule to permit such borrowing to span more than one budget year….”-767

3. Long-term debt

a. “Short term loans are used almost exclusively to supply needed funds for current operations.  Long term borrowing is ‘the’ means to finance costly capital improvements such as roads, schools, bridges and water, sewerage, power and transit facilities.”-768

b. “The laws on debt limitation vary greatly from state to state.”-769

c. Debt limitations

State v. Spring City—S.Ct. of Utah, 1953

Issue: Whether bonds issued in an amount, when considered with the rest of the D’s expenditures, which exceed the D’s revenues during the year of issue, violate Article XIV Section 3 of the Utah Constitution? YES

Whether the trial court erred in determining the total indebtedness permitted under Article XIV Section 4, and therefore erred in holding the bonds void under that section?si

Whether the trial court erred in holding that the P is not entitled to recover on the theory of money had and received? NO

Whether the trial court erred in denying recovery against individual city authorities on a negligence theory? NO
Rule: “It is true that the validity of an indebtedness should be determined as of the time when it is incurred.”-771 

“The value of the taxable property is ‘to be ascertained by the last assessment for State and County purposes, previous to the incurring of such indebtedness.”-772

“this court … held [in Passey] that the figure to be used in determining the debt limitation is the full value of the property computed from the assessor’s forty per cent figure.”-772

1. Notes

A. Actual vs. assessed property value—“Where the debt ceiling is set by a specified ratio of debt-to-property value, authorities are divided on the question whether property value should be based upon its full or actual value, or upon assessed value.”-773

B.  “The authorities have also divided on the question whether, for debt computation purposes, property value should include tax exempt property.”-774

C. Fisher v. Philadelphia—The court “indicated that bonds in excess of debt limits when authorized, could not be made valid by later increases in assessed property valuations.”

D. “The New York Court of Appeals has rejected the argument that so-called moral obligation of the state to back the bonds of Authorities constitutes legally binding debt that is within the meaning of the constitutional debt-limitation provisions.  Schulz v. New York.”-120

Rochlin v. State—S.Ct. of Ariz., 1975

Issue: Whether “an unfunded liability is a debt in the constitutional sense”? No

Whether the unfunded liability is a necessary ordinary expense which the statute permits the state and political subdivisions to postpone indefinitely, contrary to the constitution, or is a gift by the state and local government which is forbidden by the constitution? no

Whether the “liberalization” of benefits constitutes the granting of extra compensation after services, in violation of the constitution? NO

Whether the method of funding the pension system creates non-uniformity in taxation, in violation of the constitution? NO
Holding: “We believe that Section 5 was meant to apply to borrowing money for the operation of state government….  Any liability which has arisen is not due to borrowing funds; hence it is not ‘debt’ in the sense of Section 5, Article 9 of the constitution.”-777

“We believe that the object of Section 8, Article 9 of our constitution was meant to apply to acts of the political subdivision in voluntarily becoming indebted, and it does not apply to obligations created and mandated by the state.”-777

“The so-called ‘unfunded liability’ amount is not part of the necessary ordinary expenses of the State.  It is by its very nature a future cost not a current one.”-778

“The act had a dual purpose: to induce younger experienced officers to remain in service and to induce older officers to retire to provide opportunity for replacement by younger personnel.  Either purpose is constitutional and not payment for past service.”-779
d. Bonded debt—general or special obligations?

Chemical Bank v. Washington Public Power Supply System—S.Ct. of Wash., 1983

Issue: Whether “the Participant’s Agreement and the Bond Resolution, hereinafter referred to as the agreement, were contracts within the statutory authority of the Washington participants”? YES

Whether “this agreement is authorized as a purchase of electricity by the participants”? NO

Whether “the participants retained sufficient control over the project to constitute the equivalent of an ownership interest?” NO

Whether the express authority to acquire or construct generating facilities carries with it an implied power to pay for that service? NO
Holding: “It should be apparent that this agreement does not satisfy the statutory scheme governing the public participants.  (1) The agreement is not a standard contract for the purchase of power because the payments are due irrespective of whether any electric current is delivered.  (2) It is not the type of acquisition or construction authorized by the statutes or previously recognized by this court, because the participants retained no ownership interest, and a very limited role in management of the project.  (3) It is not an exercise of an implied power to pay for municipal services because there was no guaranty the services would be provided.  (4) Finally, it is not a joint operating agreement within the provisions of RCW 43.52 because those provisions limit the participants’ ability to buy anything more than ‘electric energy.’”-297-8
Rule: “this court has never found authority for a project in which the participants did not have an ownership interest.”-292

“In Edwards v. Renton, … we held that the power to borrow money: ‘should not and will not be inferred or implied from a general statutory authority permitting municipalities to enter into contracts or to incur indebtedness.’  Moreover, a municipal corporation’s powers are limited to those conferred in express terms or those necessarily implied.”-295

“As a general rule, the unauthorized contracts of governmental entities are rendered void and unenforceable under the ultra vires doctrine.”-297

Board of Supervisors of Fairfax County v. Massey—S.Ct. of Appeals of Va., 1969

Issue: Whether “the obligations of the County and City under the Agreement constitute debt or indebtedness within the meaning of §§ 115a or 127 of the Constitution of Virginia, or §§ 7.03 or 7.06 of the charter of the City of Falls Church? YES
Rule: “a local government may lawfully contract for necessary services such as water, electricity, or sewerage, over a period of years and agree to pay therefor in periodic installments as the services are furnished.  In such cases the amounts to be paid as the services are rendered under such contracts do not give rise to a present indebtedness of such local governments, and such contracts are not rendered invalid by the fact that the aggregate of the installments exceeds the debt limitation.”-783
1. Notes

A.  “A covenant to levy user charges or special assessments in amounts sufficient to pay for contracted services or lease rentals is generally held not to create debt.”-784

B. General obligation bonds and revenue bonds—“All bonds are basically promissory notes, i.e., contractual promises to repay loans, but the sources and security for repayment are important to their legal classification as ‘debt’ or not ‘debt’ for limitation purposes.  Revenue bonds are excluded from debt limitations on the theory that the financed facilities are self-supporting, and that the local government is not exposed to liability.  Bonds repayable solely from parking fees, tolls, transit fares or utility charges are held not to create debt.”-784

C. Involuntary liability—“The black letter proposition, that contingent liability is not ‘debt’ is a misleading half-truth.  Some contingent liabilities qualify for debt exclusion, but others do not.  Exempt ‘contingent’ liability may be more safely expressed in terms of whether the liability was voluntarily or involuntarily incurred.”-785

D. “While courts are not agreed on what constitutes mandatory and discretionary spending, the weight of authority favors the rule that only voluntary debts fall within debt ceilings….  Thus, where state law requires a local unit to raise monies to build a courthouse, courts have ruled that such is not a local government debt.  See, e.g., Los Angeles County v. Byram.”-785

E. Pledge of physical assets—“Where public debt is secured by the lien on the capital improvement as well as by revenues from its use, the local unit could lose the property by foreclosure in the event of default.”-786

F. Special taxing districts—In Dortch v. Lugar, the court said “the Legislature may create … special taxing districts for local public improvements and provide for the levy of special ad valorem taxes throughout the district based upon the benefit accruing to the property holders therein situated; the Legislature may determine the boundaries of such districts or delegate to an agency the power to so determine them, conforming or not to the political or governmental subdivision there located; the Legislature may designate the agency to perform the administrative functions necessary on behalf of the district; and obligations so incurred by such a district payable out of the special benefit ad valorem tax are not debts of a municipal corporation within the provisions of … the Indiana Constitution.”-786

G. Overlying debt and interlocal contracts—“In Goreham v. Des Moines Metropolitan Area Solid Waste Agency, … several local governments created an independent public service agency to issue revenue bonds and construct service facilities.  The agreement creating the Agency bound each unit to service contracts with the Agency until the latter’s revenue bonds were repaid.  The court ruled that the agreement did not create general obligation debts for the participating units.”-787

H. Bond ratings—“Bond ratings reflect borrower creditworthiness, repayment risks and the value of risk reducers such as insurance and letters of credit.”-787

City of Oxnard v. Dale—S.Ct. of Cal., 1955

Issue: Whether “the proposed bonds, and the statute under which they were authorized by the voters and the city council, are contrary to section 18 of article XI of the California Constitution, which provides, insofar as pertinent here: ‘No county, city, town, township, board of education, or school district, shall incur any indebtedness or liability in any manner or for any purpose exceeding in any year the income and revenue provided for such year, without the assent of two thirds of the qualified electors thereof, nor unless before or at the time of incurring such indebtedness provision shall be made for the collection of an annual tax sufficient to pay the interest on such indebtedness as it falls due, and also provision to constitute a sinking fund for the payment of the principal thereof”? NO
Holding: “the proposed bonds, and the statues under which they were authorized, are valid, and respondents are required to sign the bonds as demanded by petitioner.”-789
Rule: “as a general rule, a constitutional provision such as section 18 of article XI is not violated by revenue bonds or other obligations which are payable solely from a special fund, provided the governmental body is not liable to maintain the special fund out of its general funds, or by tax levies, should the special fund prove insufficient.”-788

2. Notes

A. Variants on the ‘special fund’ doctrine—“Courts which have dealt with special-fund financing are split into two groups.  Some limit the governmental unit involved to those projects which will be completely self-liquidating from the income obtained from the new construction itself.  Others also permit the use of income from already existing facilities to defray the new construction costs.”-789

People v. Doyle and Associates, Inc., S.Ct. of Mich., 1965

Issue: Whether a lease and construction agreement between the county of Berrien and Doyle and Associates survives state constitutional scrutiny in the face of a challenge based on the argument that the county incurred debt in excess of the limitation then contained in article VIII, § 10 of the state constitution? NO
Rule: “As this Court said in School Dist. No. 9 v. McLintock, … to incur indebtedness is to borrow money.”-792
3. Notes

A. Accord—“The prevailing trend … is to uphold long-term leases with the right to acquire title at the end thereof.”-793

B. Relief in equity—“In Doyle, the plaintiff could recoup its investment by making another, lawful deal with the county for the use of the hospital, but in Spring City the lenders only had a government promise for their money.”-793

t. Protection of bond investors

1. Retrospective validation

City of Laredo v. Looney—S.Ct. of Tex., 1916

Issue: Whether a city can compel the attorney general to approve the issuance of bonds to pay off the amount remaining to be paid on another issuance of bonds, part of which was invalid for exceeding the maximum amount allowed? NO
Holding: “Each bond now outstanding of this original issue, to the extent of its proportionate excess above the amount for which the debt could be lawfully created, was therefore invalid in its inception, and is still so invalid.”-794
Rule: “The power to issue refunding bonds can be exercised only where the original debt was valid.  If it was partly invalid, it may be refunded only to the extent that it was valid.”-794

“if all of the bonds of the partly invalid issue were delivered at the same time, as appears to have been the case here, none of them could have any right of priority over the others, and the amount of the valid debt should be distributed equally between them.”-794
A. Note

1. “A curative act could validate bonds that exceeded statutory interest rate limitations at time the bonds were issued.  Bates v. Board of Education.”-794-5

2. Pre-issuance validation

B. Notes

1. Statutory pre-issuance validation—“Exacting statutory requirements typically precede the issuance of bonds or securities by a public body to finance public works.”-797

2. Alternatives to statutory validation—“Where the validation statute is not made the exclusive method to test legality of proposed bond issues, other proceedings, such as declaratory judgment actions, may be used.  North Shore Bank v. Surfside.”-798

3. Post-issuance validation—“Defective bond issues may be legislatively validated, after issuance, by blanket ratification or by ratification of specific proceedings relating to bond issuance.”-798

3. Constitutional protection against impairment of contracts

United States Trust Co. v. New Jersey—S.Ct., 1977

Issue: Whether “repeal of the 1962 covenant impaired the obligation of the States’ contract with the bondholders”? YES

Whether “that impairment violated the Contract Clause”? YES
Rule: “the Contract Clause limits the power of the States to modify their own contracts as well as to regulate those between private parties.  Yet the Contract Clause does not prohibit the State from repealing or amending statutes generally, or from enacting legislation with retroactive effects.  Thus, as a preliminary matter, appellant’s claim requires a determination that the repeal has the effect of impairing a contractual obligation.”-799

“the prohibition is not an absolute one and is not to be read with literal exactness like a mathematical formula.”-800

“Legislation adjusting the rights and responsibilities of contracting parties must be upon reasonable conditions and of a character appropriate to the public purpose justifying its adoption.”-800

“the Contract Clause does not require a State to adhere to a contract that surrenders an essential attribute of its sovereignty.”-800
C. Notes

1. Impairment of bond obligations and contracts—“Citizen initiatives and ordinances to revoke a prior or pending bond approval proceeding, and to terminate construction of the facility as financed by the approved bond issue have been enjoined as unconstitutional impairments of contracts.”-802

4. Bona fide purchasers

Johns-Manville Corp. v. Village of Dekalb—8th Cir., 1971

Issue: Whether “the validity of revenue bonds, which have been issued and are held by a bona fide purchaser for value, is to be determined by the validity of the contemplated project”? YES
Holding: “If the[ ] principles which apply to general obligation bonds are equally applicable to a determination on the validity of revenue bonds, the Village of DeKalb waterworks revenue bonds are valid for the ordinances and ballot do state a proper general purpose and no mention is made of any specific plan or project.  We perceive no reason for a distinction between general obligation and revenue bonds on this issue.”-805

“we find the waterworks revenue bonds issued by the Village … to be valid.”-807
Rule: “legal defects which might have application in a proceeding to prevent the issuance and negotiation of municipal bonds will not be allowed to authorize the repudiation of bonds which have come into the possession of bona fide holders.”-805

“It has also been held that where the municipality has repeatedly recognized the validity of its bonds and has paid interest on them for a series of years, as in the instant case, all questions of doubt in relation to their validity should be answered in favor of their legality.”-805

“the court should not look beyond a general statement of public purpose in the pertinent ordinances unless they contain a specific reference to a particular plan or project.”-805
A. Note

1. Section 8-202(2) of the UCC provides that “A certificated security in the hands of a purchaser for value or an uncertificated security as to which an initial transaction statement has been sent to a purchaser for value, other than a security issued by a government or governmental agency or unit, even though issued with a defect going to its validity, is valid with respect to the purchaser if he is without notice of the particular defect unless the defect involves a violation of constitutional provisions, in which case the security is valid with respect to a subsequent purchaser for value and without notice of the defect.  This subsection applies to an issuer that is a government or governmental agency or unit ONLY if either there has been substantial compliance with the legal requirements governing the issue or the issuer has received a substantial consideration for the issue as a whole or for the particular security and a stated purpose of the issue is one for which the issuer has power to borrow money or issue the security.”-807

2. In In re County of Orange, a political subdivision of the State of California, Orange County Investment Pools, Debtors, … “a petition by local government participants in the insolvent investment pool managed by Orange County sought to have the pool debts adjusted (downward) under Chapter 9 of the federal Bankruptcy Code.  The petition was dismissed because the pool entity was not a ‘municipality’ as that term was construed under Chapter 9 and California had not authorized the pool as such to seek relief under Chapter 9.”-121 

Williams v. Anne Arundel County—S.Ct. of Md., 1994

Issue: Whether a special tax assessment directly benefiting only members of an association whose members include only property owners in Anne Arundel County can be classified as for a public purpose? YES
Holding: “As a matter of law it was within the reasonable discretion of the County Council to conclude that a $30 assessment per lot equaled, or was exceeded by the value of the benefit to a property in the District of the direct services and indirect costs to be rendered and paid during the forthcoming tax year.”-119
Rule: “A local assessment … is a tax levied occasionally as may be required upon a limited class of persons interested in local improvement, and who are presumed to be benefited by the improvement over and above the ordinary benefit which the community in general derive from the expenditure of the money.”-117

“In order to justify a special tax assessment for a local improvement there must be both a public purpose and a special benefit to the properties to be assessed over and above that accruing to the public.”-117

“The line of demarcation between a permissible public purpose and an impermissible private purpose ‘is not immutable or incapable of adjustment to changing social and economic conditions that are properly of public and governmental concern.’”-117

VI. Financing Local Government (Continued)

A. Controls on the processes of contracting

1. “Special expenditures controls are provided by legislation governing public contracts, and by many rules for the execution and administration of public contracts.  Contracts may not be forged to barter away police powers; or to advance personal interests of public officials; or improperly to bind future governments; or to grant ‘unlawful’ monopolies; or to confer rights of unreasonable duration.”-818

2. Required authorization and procedure

City of Jonesboro v. Shaw-Lightcap, Inc.—Ct. of App. of Ga., 1966

Issue: Whether the mayor of a city can bind that city to a contract where the city charter vests authority to contract in the mayor AND council? NO

Holding: “The Mayor acting alone was without authority to bind the city.”-819

Rule: “when authority is delegated by the legislature to a municipality to enter into contracts in a certain specified manner, it becomes the duty of any person dealing with such municipality in a contractual relation to see that there has been compliance with the mandatory provisions of the law limiting and prescribing its powers.  It would follow from this principle that, when a suit is instituted by one against a municipality upon a contract, it should be clearly shown in the petition setting forth the cause of action that the contract was valid, under the charter powers conferred upon the city.”-819
3. Notes

a. Equitable relief—“Recovery on the theory of unjust enrichment has been allowed for improperly let contracts.—McCuistion v. Siloam Springs.”-819

b. Ratification—“The principle of ratification has been said to apply to a municipal corporation the same as to an individual, as to the contracts which have been unauthorizedly entered into in its behalf, if it could have originally authorized such contracts.  Campbell v. City of Hackensack….  The making of contracts by an unauthorized agent are said to be ultra vires in the secondary sense, whereas contracts entirely beyond the municipal jurisdiction are ultra vires in the primary sense.  Johnson v. Hospital Service Plan of N.J….  The former can be ratified, while the latter may not be.”-820

1. “Ratification may arise from inaction of an official who has notice of the transaction and accepts its benefits without objection.  City of Dallas v. White.”-820

c. The elements of good faith and fault—“In Lathrop Co. v. Toledo, … the court permitted recovery, over the city’s defense that a written order for the extra work, as required by the city charter, had not been issued.  The court ruled that the city’s duty to issue the written order was, under the circumstances, not a discretionary act, but a binding contract obligation.”-820

d. Apparent authority of city attorney—“In a disagreement between the city and its franchise over the meaning of the franchise agreement, the city was held bound by the written interpretation of the city attorney on which the parties had relied.  The city attorney had apparent authority to bind the city to the interpretation in question, notwithstanding state-law requirement of formal contract approval by the city commission and a city contract ordinance which the city attorney admittedly could not alter….  City of Wichita v. Southwestern Bell Telephone Co.”-122

Cahn v. Huntington—Ct. of App. of N.Y., 1972

Issue: “[W]hether the planning board was authorized to employ private legal counsel to represent it respecting the litigation between it and the town board”? YES

Rule: “a municipal board or officer possesses implied authority to employ counsel in the good faith prosecution or defense of an action undertaken in the public interest, and in conjunction with its or his official duties where the municipal attorney refused to act, or was incapable of, or was disqualified from, acting.”-822

Stahelin v. Board of Educ., School Dist. No. 4, DuPage County—App. Ct. of Ill., 1967

Issue: Whether a plaintiff contractor may recover for “extras” that were added to the original construction plans by the defendant school board members, even though they were not authorized to make such changes? YES

Rule: “The doctrine of estoppel may be applied against school boards or districts….  If under all of the circumstances, the affirmative acts of the public body have created a situation where it would be inequitable and unjust to permit it to deny what it has done or permitted to be done, the doctrine of estoppel may be applied against it….  Contracts entered into by a municipality which are expressly prohibited by law, and which under no circumstances can be entered into, are void and ultra vires.  They may not be rendered valid thereafter by estoppel or ratification on the part of the munipality.”-825 

4. Notes

a. Ratification, waiver, and estoppel—“The court in Stahelin could have found a ratification by conduct (knowing acceptance of benefits).”-825

1. “When a park superintendent purported to contract without prior approval of the park board, in violation of applicable statute, the contract was void; there can be no implied contract, and it cannot be validated by ratification or estoppel.  D.C. Consulting Engineers, Inc. v. Batavia Park Dist.”-825

2. “The case for estoppel is very weak where the contract is ‘void’ and against public policy.  Whatcom County Water Dist. No. 4. v. Century Holdings, Ltd.”-826

Ericksen v. Sioux Falls—S.Ct. of S.D., 1944

Issue: Whether a contract entered into by a city and an industrial corporation for the joint improvement of a sanitary sewer system is invalid because it grants to the corporation the right to use the improved sewer system for its industrial sewage for 15 years, in violation of the city charter, which permits only revocable licenses? YES

Holding: “we are compelled to hold that the amended contract of March 1, 1940 between the City of Sioux Falls and John Morrell & Co. is wholly unauthorized and void.”-827

5. Notes

a. Bargaining away government power—“A local unit can no more agree not to exercise responsibility than to act ultra vires.  In Midtown Properties, Inc., v. Madison, … a contract between a township board and a developer, entered as a consent judgment, that the township board would refrain from exercising its zoning powers in a way prohibited by the contract, was held void.”-827

1. “Neither can a city by contract relieve a company of duties required by state law, viz. to maintain a bridge.  Connersville Hydraulic Co. v. Connersiville.”-827

b. Arbitration—“It is generally established that a provision submitting local government contract disputes to arbitration is valid and not an unlawful restraint on legislative discretion.  Atlanta v. Brenderson Corp….”-827

2. Limits on contract duration

6. Limits on contract duration

a. “Statutory rules on contract duration are neither comprehensive nor uniform.”-827

Duggan v. Taunton—S.Jud.Ct. of Mass., 1971

Issue: Whether “these contracts [granting two attorneys a term of employment beyond the term of the officers responsible for the decision] were against public policy and should be denied enforcement on that ground”?-830 YES

Rule: “A general principle, applicable to municipal corporations and their agencies, is that, under the ‘common law apart from statute a public officer cannot give an appointee a tenure of office beyond his own.’”-828

“Some … contracts made, pursuant to specific statutory or other authority, or made in good faith for particular and necessary services at an appropriate time and for reasonable compensation, may involve no substantial question of public policy and should be enforced.  On the other hand, grounds of public policy may invalidate a contract for legal services made for an unduly long period, or to commence or to be in effect at a date unreasonably after the contracting body will cease in control the choice of counsel, … or in circumstances which indicate either an unconscionable effort to bind a successor board of officers or lack of good faith.”-829

b. Notes

1. Legislators with staggered terms—“Where the legislative body is composed of members whose terms of office are staggered, a long term contract may begin or end beyond the expiration of the term of a minority or a majority of the officers.”-830

Town of Highlands v. Weyant—S.Ct., App. Div., 2d Dept., N.Y., 1972

Issue: Whether an ordinance purporting to limit the maximum period of future contracts dealing with water supply and sewage disposal to 40 years is void where 4 contracts, the terms of which were to be “so long as the said district exists,” and dealing with water supply and sewage disposal were invalidated after 10 years as a result of the ordinance?si

Holding: “It is our opinion, therefore, that the ordinance of April 20, 1971 of the respondent village, purporting to abrogate the contracts in question, is void and of no effect.”-832

c. Notes

1. Long term procurement contracts—“The true test is whether the contract itself deprives a governing body, or its successor, of a discretion which public policy demands should be left unimpaired.”-833

2. Governmental v. proprietary powers—“It is possible to classify municipal utility services as proprietary in nature, while at the same time classifying the rate-setting function as governmental in nature.  In City of Warm Springs v. Bulloch, … the court ruled that the setting of water rates could not be fixed by contract or ordinance beyond the term of the authorizing officials, and that a contract obligating the city to provide free water in exchange for an assignment of water rights would be void....  Where, however, the city contracted to supply water at reduced rates to grantors of easements for its water mains, another court held the contract binding so long as the city continued to use the easements.  Boiles v. Abilene.”-833

3. Post-contract nullification of enabling statutes—“Where the authorizing statute is declared unconstitutional after a contract was executed, but not completed, the contract may nevertheless be held void.  Mathew v. Town of Algonquin.”-833

4. Conflicts of interest in public contracts

7. Conflicts of interest in public contracts

a. “It is a wise and well established principle of public policy that a public official may not use his official power to further his own interests.”-834

Huszagh v. Oakbrook Terrace—S.Ct. of Ill., 1968

Issue: Whether payment on a contract providing for “special legal services” above and beyond the normal job duties may be enforced where the recipient is the city attorney, and a city statute prohibits municipal officers from being interested, directly or indirectly, in any contract or business with the municipality? NO

Holding: “we think this bargain contravenes the spirit if not the letter of the statutory provisions—which are merely declaratory of the common law—prohibiting municipal officers from becoming interested, directly or indirectly, in any business of the city.”-835

Delta Elec. Construction Co., Inc. v. San Antonio—Ct. of Civ. App. of Tex., 1969

Issue: Whether a conflict of interests existed under the applicable statutes or charter provisions as a result of the president’s municipal status? YES

Holding: “We hold that Delta’s president was an officer of the city of San Antonio within the meaning of the conflict of interest provision of the city charter and Art. 373, V.A.P.C., at the time of the execution of the contract; that such contract was in contravention of such Charter provision and the State Statute and is against public policy, and that the trial court did not err in declaring such contract null and void.”-836

Rule: “It is well settled that municipal officers cannot be interested in contracts of any character with the municipality….”-836

“it is generally held that whenever a public officer enters into a contract, the execution of which may make it possible for his personal interests to become antagonistic to his faithful discharge of a public duty, such contract will be held void as against public policy.”-836

b. Notes

1. Accord—“The policy of preventing, rather than the fact of, self dealing or dual agency is, for many courts, the true ground for voiding public contracts.”-836

2. Degree of official involvement—“The cases make clear that the conflict of interest or dual agency need not be direct or immediate.”-837

A. “Some jurisdictions apply conflict of interest policy to public employees, as well as officials, and to indirect, as well as direct financial interests.”-837

8. Bidding requirements

a. “The common law did not mandate competitive bidding on government contracts….  ‘The object of statutory bidding requirements is to prevent fraud, collusion, favoritism, and improvidence in the administration of public business, as well as to insure that the municipality receives the best work or supplies at the most reasonable price practicable.’”-839

b. “In certain circumstances, courts allow officials discretion to award contracts to non-low bidders on findings that an award to the lowest monetary bidder would not serve the public interest.  The lawyer’s task is to determine when discretionary exemption satisfies legislative intent and when it frustrates that intent.  Some discretion must be exercised to answer the questions (1) what bid is actually lowest in net cost price; (2) who is the lowest ‘qualified’ and ‘responsible’ bidder; (3) when have the statutory procedural safeguards been fairly met?  Finally, public officials are usually authorized to reject all bids and bid advertisements commonly reserve that right.”-839

City of New York v. Beame—S.Ct., App. Div., 1st Dept., N.Y., 1971

Issue: Whether a management consulting contract for $250,000 awarded by the mayor without competitive bidding is void for failure to comply with the New York City Charter? YES

Holding: “The ‘special case’ requiring approval by a two-thirds vote of the Board of Estimate cannot be severed from and has direct applicability to those situations where the ‘work or labor to be done’ exceed a cost of $2500, in which case competitive bidding is required, unless the Board of Estimate makes an exception.”-841

c. Notes

1. Exempted products and services—“Some laws authorize administrative waiver of bid requirements in specified situations.  Even in the absence of legislative exemption, courts exclude many specialty service and material contracts from the operation of bidding statutes.”-841

Hylton v. Mayor of Baltimore—Ct. of App. of Md., 1972

Issue: Whether “a contract between the Mayor and City Council of Baltimore … and Monsanto Enviro-Chem Systems, Inc. (Enviro-Chem) for the construction of a resource recovery solid waste disposal system was concluded in violation of the competitive bidding requirements contained in § 4 of Article VI of the City’s Charter”? NO

Rule: “where the object to be acquired is truly unique it would constitute a futile act, in the name of a policy which would not be served, to require competitive bidding.”-845

“Where, therefore, the thing sought to be obtained by a municipality can by its nature be furnished by one and only one source, competition simply is not possible.”-845

d. Notes

1. Experimental procurement--“Courts are inclined to uphold awards to non-low bidders for projects that involve frontier technology.”

2. Sole source procurement—“Sole source procurement is justified only where there is no adequate alternative.”-846

3. Brand name products—“Bid restriction to brand name products may be upheld because of proven reliability or special interchangeability with existing products.”-847

National Electrical Contractors Ass’n v. Bellevue—Ct. of App. of Wash., 1969

Issue: Whether “a city may decline to put any phase of an improvement up for public bid and do the work with its own personnel”? NO

Holding: “even when the City would do a phase of the job with its own personnel, it must first call for public bids on that phase and reject the bids only if it can do the job at a lower cost than the lowest bid submitted.”-848

e. Notes

1. Split or series procurement—“Whether several contracts are truly separate or independent must be decided case by case.”-849

2. Lawful avoidance or unlawful evasion—“Contracts terminable at will—Contracts for services at a specified hourly or weekly rate that were terminable on short notice by the city were held exempt from bidding requirements, even though their continuation for a sufficient period of time would accumulate charges in excess of the dollar minimum for competitive bids in a unitary contract.  Lance Investigation Service, Inc. v. New York.”-849

3. “Combination and package deals—Bid work may not be packaged to exclude competition.  ‘By compelling bids on a combination basis available bidders were necessarily restricted.  We think the situation, as a whole, tended too much to favor monopoly, deny equal opportunity of bidding, restrict competitive bidding, and add unnecessary burdens upon those who, in the last analysis, will be required to pay for this public improvement.’  Weiss v. Incorporated Town of Woodbine.”-849

4. “Noncomparable bids—Where courts permit bid specifications which invite similar, alternate or assortment bids, a broader range of discretion to reject low bids may be justified, depending upon the subject matter of the proposed contract.”-849

5. Emergencies—“Cases requiring action to protect the public health and safety, viz. to cure disruption in essential power, water, transit, or sanitation services, easily qualify as emergencies, but there are grey areas where courts may disagree….  Some bid statutes expressly require a judicial finding of emergency as a precondition of awarding contracts without bidding.  Scatuorchio v. Jersey City Incinerator Auth.”-850

6. Attempted ratification of unbid contracts—“contracts issued in violation of competitive bidding legislation cannot be validated by ratification.”-851

f. Administrative requirements

James Petrozello Co. v. Chatham Tp.—Superior Ct. of N.J., App. Div., 1962

 Rule: “an invitation to bid ‘must be as definite, precise and full as practicable in view of the character of the work, the quality and quantity of the materials to be furnished.’”-852

“The specifications must ‘furnish the same information to all prospective bidders, so that there may be intelligent bidding.’”-852

“To invalidate an award for a deficiency in the specifications, ‘the irregularity must be of a substantial nature—such as will operate to affect fair and competitive bidding.’”-852

“However, where the unit price method is employed, fair estimates of the quantities to be ordered should wherever possible, be specified in advance of the bidding to avoid any possible juggling of the figures in aid of a favorite bidder.”-852

1. Notes

A. Advertisement—“Invitations to bid must give sufficient facts to enable bidders intelligently to submit their bids.  A bidder who fails to meet the material conditions of the advertising proposal is not entitled to consideration of his bid, and it must be rejected.  Pakrs v. City of Pocatello.”

B. Rigging the bid via specifications—“Where a bid specification is drawn to match the product or services exclusively of one supplier, without apparent justification courts will invalidate the action as a violation of the statutory mandate.”-853

C. Restricting the bid group—exclusion of aliens; and local preference requirements—“Local preference requirements, may promote public interest by assurance of adequate and prompt delivery.  But such preferences restrict competition and raise federal questions, viz. by burdening or discriminating against interstate commerce or travel….  But American requirements for local public contracts have withstood constitutional challenges.  See K.S.B. Technical Sales Corp. v. North Jersey Dist. Water Supply Com’n.”

1. “’Buy American’ and local product preferences may be superceded by contrary obligations under international agreements such as the North American Free Trade Agreement (NAFTA) and the World Trade Agreement.”-123

2. “In upholding a local residency preference on government construction, the Third Circuit distinguished the Camden decision as applying only to private employment.  It ruled that public employment did not implicate any fundamental right under the Privileges and Immunities Clause.  Salem Blue Collar Workers Ass’n v. City of Salem.”-124

D. Other bidders—Wage Standards—“Requirements that bidders on public work pay specified wages clash with the policy of obtaining public work at the lowest possible cost.  The courts are divided on the resolution of these policy conflicts.”-854

1. United labor and products—“In the absence of countervailing federal or state laws, courts have held that municipal authorities may not discriminate between union and non-union sources in the award of competitively bid contracts.  Upchurch v. Adelsberger.”-855 

g. Lowest “responsible” bidder

City of Inglewood—L.A. Cty Civic Cent. Auth. v. Sup. Ct. of L.A. Cty—S.Ct. of Ca.

Issue: Whether a “lowest responsible bidder” provision in the city code is applicable to a construction contract where the lowest bidder’s classifications were less impressive than those of a higher bidder? YES

Whether the contract award to Swinerton must be set aside on due process grounds because Argo was not afforded a full evidentiary hearing as to whether it was a responsible bidder? NO  

Holding: “There is no basis for the application of a relative superiority concept, and if petitioners applied such standard in selecting Swinerton rather than Argo as the contractor, the award cannot stand.”-857

“We hold that prior to awarding a public works contract to other than the lowest bidder, a public body must notify the low monetary bidder of any evidence reflecting upon his responsibility received from others or adduced as a result of independent investigation, afford him an opportunity to rebut such adverse evidence, and permit him to present evidence that he is qualified to perform the contract.  We do not believe, however, that due process compels a quasi-judicial proceeding prior to rejection of the low monetary bidder as a nonresponsible bidder.”-859

Rule: “a contract must be awarded to the lowest bidder unless it is found that he is not responsible, i.e., not qualified to do the particular work under consideration.”-857

“we hold that the contract for a public construction project must be awarded to the lowest monetary bidder unless it is found that the lowest bidder is not responsible.”-857

1. Notes

A. Measures of “responsibility”—“Contrary to the principal case, some courts adopt the relative-superiority test.”-861

B. Moral integrity—“The quantum of requisite moral responsibility [a] bidder must have is not defined by statute, but must be discerned from judicial opinions.”-861

C. Potential conflict of interest—“Noting that saving money is not the exclusive test in competitive bidding, W. Paynter Sharp & Son, Inc. v. Heller, … upheld denial of award to a member of a state agency whose work related to the agency that awarded the contract.”-861

D. Reliability—“Reliability includes financial soundness, business skill and experience, product quality, and past performance of public contracts.”-861

Swinerton & Walberg Co. v. City of Inglewood—L.A. Cty Civic Ctr Auth.
Issue: Whether “the misaward by a public entity … of a public works contract to one … other than the lowest responsible bidder … gives to the latter a cause of action in tort for money damages against the public entity”? NO

Whether “Argo may recover such monetary relief in contract from the Authority, the City, and the County”? YES

Holding: “we hold that Argo did not state facts in its cross-complaint sufficient to constitute a cause of action in tort for breach of a statutory duty against the Authority, the City and County.”-863

“We hold that Argo stated in its cross-complaint facts sufficient to constitute a cause of action in promissory estoppel against the public entities.”-865

h. Notes

1. Standing to sue—“The public interest is served by permitting suits to enforce the policy of competitive bidding….  The general rule is that an improper award of a public contract to one other than the low bidder does not entitle the low bidder to a recovery of damages from the public body.”-866

A. “Where state procurement law creates a low bidder property interest in the award of a public contract, that bidder has standing to assert a Fourteenth Amendment Due Process deprivation in a federal civil rights suit under 42 U.S.C. § 1983.  Pataula Electric Membership Corp. v. Whitworth.”-124

2. Withdrawal and rejection of bids—“Local officials are often authorized by law to reject all bids.  Such action is generally upheld in the absence of proof of fraud or capricious action.  Weber v. Philadelphia.”-867

A. “Acceptance of a bid normally creates binding contract obligations….  In many jurisdictions the bid becomes irrevocable … upon its submission.”-867

i. Affirmative action in public contract awards

City of Richmond v. J.A. Croson Co., S.Ct., 1989

Issue: Whether a local law requiring a minority business set-aside of 30% in subcontracts for construction “den[ies] … the equal protection of the laws“ to white subcontractors in violation of the Equal Protection Clause of the 14th Amendment? YES
Rule: Racial quotas in state or local legislation may only be used to remedy prior discrimination; such prior discrimination must be identified with particularity, and the legislation must be “narrowly tailored” to remedy such discrimination.

1. Notes

A. Set-asides—“O’Donnell Construction Co. v. District of Columbia … held that D.C.’s 35% dollar-amount set aside for MBEs not supported by Croson factors.  Associated General Contractors of Connecticut v. City of New Haven … voided reenactment of minority set-aside ordinance (originally based on appropriate evidence of discrimination) in the absence of evidence that the reenactment was necessary to maintain current reasonable level of contract awards.  Cf. Associated General Contractors of California v. Coalition for Economic Equity, … (where detailed findings distinguished the validated ordinance from Croson); Cone Corp. v. Hillsborough County, … (statistical proof of underrepresentation distinguished the challenged plan from Croson).”-125

1. “Compare Harrison & Burrows Bridge Constructors, Inc. v. Cuomo, … (New York set aside is within tolerances of the goal of the 1987 Surface Transportation and Uniform Relocation Assistance Act and need not be supported by the detailed evidence required in Croson) with H.K. Porter Co. v. Metropolitan Dade County, … (1978 Surface Transportation Assistance Act, which requires Secretary to ‘take affirmative action,’ does not authorize local government set-aside program absent specific findings indicated by Croson).”-125

B. Contrasting constitutional standards for federal and local affirmative action—“The Justices agree that affirmative action set-asides may be adopted to remedy past unconstitutional discrimination, but they divided sharply on the validity of such programs to remedy societal (i.e. private and constitutional) discrimination.  The Fullilove decision … held that Congress could constitutionally authorize minority set-aside preferences in federally funded contracts (under temporary, flexible standards) in order to remedy the effects of past societal (i.e., constitutional) discrimination, by reason of its broad powers under the Enforcement Clause of the Fourteenth Amendment.”

1. “The Metro opinion, however, also stated that the federal law was valid because it served an ‘important government interest’ by means that were ‘substantially related’ to the government interest, but the Court there did not undertake to justify this heightened scrutiny under the remedial power by Congress found in the Enforcement Clause of the Fourteenth Amendment, as did the plurality of Justices in the Fullilove case.”-875

2. “In Adarand Constructors, Inc. v. Peña, … the Supreme Court held that Fifth Amendment challenges to racial classifications (preferences) in federal contract awards are governed by the same strict scrutiny standards applied in Croson to local government under the Fourteenth Amendment.  Further, that the strict scrutiny standard is not affected by or dependent upon the race of the party benefited or burdened by a racial classification.”-126

C. Affirmative action consent decrees—“The Supreme Court recently decided that consent decrees entered by parties in settlement of civil rights suits only bind those parties, so that affected individuals who were not party to the proceedings or settlement may by subsequent independent suits challenge the validity of the affirmative action consent order.  Martin v. Wilks.”-875

B. Equitable relief under improperly let contracts

Edwards v. Renton—S.Ct. of Wash., 1965

Issue: Whether a 1961 appropriation of funds to reimburse a 1960 traffic signal installation contract improperly entered into, is valid in spite of the illegality of the original contract? NO

Whether the plaintiff contractor may recover anything in spite of the illegality of the original contract and subsequent appropriation? YES

Holding: “Though the purpose for which the funds were to be expended can be characterized as infra vires, the manner in which the funds were obtained was ultra vires, and the purported repayment agreement was accordingly void.”-876

“we are satisfied that the approach adopted in the Abrams case … is apropos.  By this approach, plaintiffs would be entitled to recover from the City of Renton the reasonable value of the traffic signal, as opposed to the trial court’s determination that their recovery should be limited to the reasonable value of the traffic control benefits which the trial court conceived to have been derived by the city from the installation.”-878

Rule: “Municipal corporations do not possess inherent power to borrow money.  Authority to do so must be found in appropriate legislative provisions.”-876

“There is … respectable authority which permits a recovery where the public improvement furnished to and retained by the municipality is within the scope of its authority to provide, although the contract by which the benefit was supplied is ultra vires yet not malum in se, malum prohibitum, or manifestly violative of public policy.”-877

1. Notes

a. Equitable relief—“The availability of equitable relief turns largely on judicial discretion, as influenced by the subject matter of the transaction; … by the stage of completion of work or the extent of its receipt and use at the time of suit; and by the degree of fault on the part of the contractor and the local government.”-879

Blum v. City of Hillsboro—S.Ct. of Wis., 1971

Issue: Whether “a cause of action will lie against the city under theories of unjust enrichment, equitable estoppel, or promissory estoppel, for additional work done on a public works contract which was not let in compliance with the statutory requirements relating to competitive bidding”? Yes, under unjust enrichment.

Holding: “when work has been performed for a municipality under a contract which is malum prohibitum and not malum in se, which contract is entered into in good faith and is devoid of any bad faith, fraud or collusion, and where the statute imposes no penalty, a cause of action based upon the equitable doctrine of unjust enrichment can be maintained.”-880

“We are of the opinion that in an action such as this, the measure of recovery is expressed by the amount which the court considers the defendant has been unjustly enriched at the expense of the plaintiff, subject to certain prescribed limitations.”-881

“In this case, the measure of damages should be limited by at least two factors: (1) Recovery should be limited to an amount which represents the actual cost to the plaintiff, without allowing profits including overhead expense, and (2) in no event should it exceed the unit cost of the original contract.”-881

Rule: “it is generally held that a municipality is not estopped to deny the invalidity of a contract let without complying with competitive bidding requirements.”-881

“with regard to recovery on the contract for extra work, this court has held that changes are valid only where they do not substantially change the character of the work or unreasonably increase its cost, and are made pursuant to a provision in the contract permitting such changes.”-882

Gerzof v. Sweeney—Ct. of App. of N.Y., 1968

Issue: Whether a contract between the village and a high bidder for the purchase of generator equipment, when in violation of the applicable competitive bidding statute, may be rescinded and the seller required to return the money paid? YES

Holding: “We have repeatedly refused, in such cases, to allow the sellers to recover payment either for the price agreed upon or in quasi-contract.”-882

Rule: In cases where the contract was illegal from the beginning, “the vendor must pay back the amount received from the purchaser even though the items sold are not capable of being returned.”-883

Remedy: The appropriate remedy in a case such as this is to require the seller to return to the purchaser village the sum of the difference between the amount paid and the amount that would have been paid to the lower bidder, and the difference in cost to install the generator the lower bidder offered as opposed to the generator that the village ultimately purchased.
VII. Local Police Powers

A. Introductory note

1. “Except where the police power is expressed directly by the sovereign people in accordance with their constitutions, it is vested in the legislature….  Since local governments have no independent sovereignty, they possess only those police powers that are delegated to them by the state.  Where not expressed specifically, municipal police power may be based upon the ‘general welfare’ clauses in municipal charters, or implied from the very act of creating a local government.  Adams v. Borough of New Kensington.”-404

2. With respect to police power, “An attempt to define its reach or trace its outer limits is fruitless, for each case must turn on its own facts.  Public safety, public health, morality, peace and quiet, law and order—these are some of the more conspicuous examples of the traditional application of the police power to municipal affairs.  Yet they merely illustrate the scope of the power and do not delimit it.”-404

3. “Absent a restriction under its constitution, the state may revoke and transfer police powers from local government units.  Robin v. Incorporated Village of Hempstead.”-405

B. Direct legislative commands

Goldblatt v. Town of Hempstead—S.Ct., 1962

Issue: Whether a town ordinance regulating dredging and pit excavation on property within the Town is a valid exercise of the town’s police powers where the ordinance would necessarily preclude the P’s business operations? YES

Rule: “If this ordinance is otherwise a valid exercise of the town’s police powers, the fact that it deprives the property of its most beneficial use does not render it unconstitutional.”-406

“To justify the state in … interposing its authority in behalf of the public, it must appear, first, that the interests of the public … require such interference; and, second, that the means are reasonably necessary for the accomplishment of the purpose, and not unduly oppressive upon individuals.”-407

“To evaluate its reasonableness we therefore need to know such things as the nature of the menace against which it will protect, the availability and effectiveness of other less drastic protective steps, and the loss which appellants will suffer from the imposition of the ordinance.”-407

Kaukas v. Chicago—S.Ct. of Ill., 1963

Issue: Whether the public welfare demands retroactive application of a city ordinance requiring the replacement of all glass panel doors as a secondary means of exit in apartment buildings? YES

Whether the burden “upon the property owners is so great compared to the public benefit that the ordinance must be held invalid”? NO

Holding: “a reasonable basis exists for the determination by the city council that the public safety required application of this ordinance to existing buildings.”-409

“we think it is clear that the ordinance is not unreasonable and does not deprive the owners of their property without due process of law.”-410

City of Piggott v. Eblen—S.Ct. of Ark., 1963

Issue: Whether a city ordinance prohibiting pinball machines in all business establishments or owned by any individuals is preempted by a state statute prohibiting only persons under the age of 18 from using the machines? YES

Holding: “The statutes of our state, being paramount and supreme, have preempted the appellant in this field of legislation and, therefore, render the ordinance a nullity.”-411

Rule: “Appellant is not empowered, of course, to declare something to be a public nuisance which the state has clothed with legality because the state law is paramount and supreme.”-411

1. Notes

a. Preemption—“An enactment may duplicate or complement statutory regulations….  There is no withdrawal of municipal authority by implication unless the later state statute … is irreconcilable with the prior legislative grant authorizing municipal regulation.”-412

Ruggeri v. St. Louis—S.Ct. of Miss., 1969

Issue: Whether the City of St. Louis may enact an ordinance establishing a tourism bureau and levying gross receipts tax on hotels, motels, and restaurants? YES

Holding: “The City of St. Louis, through its official government, may provide a tax-supported scheme for advertising and promoting the city as a convention site and tourist attraction which shall be under the control and direction of the city government.”-141
Rule: “Constitutional charter cities have been described as imperium in imperio.  Whether this be a too grandiose description of the relation of such municipalities to state government need not be explored.  It does suggest what is the fact—that such a municipality may legislate in a field occupied but not preempted by the state, provided the local legislation is not inconsistent with that of the state.”-140

2. Local regulations and first amendment freedom of expression

Frisby v. Schultz—S.Ct., 1988

Issue: Whether the public street constitutes a public forum? YES

Whether a city ordinance prohibiting picketing outside the residence of any individual preserves alternative channels of communication? YES

Whether an ordinance prohibiting picketing outside the residence of any individual serves a significant government interest? YES

Whether an ordinance prohibiting picketing outside the residence of any individual is narrowly tailored to protect only unwilling recipients of the communications? YES

Holding: “Our prior holdings make clear that a public street does not lose its status as a traditional public forum simply because it runs through a residential neighborhood.”-415

“We readily agree that the ordinance preserves ample alternative channels of communication….”-416

This Court has recognized that “preserving the sanctity of the home, the one retreat to which men and women can repair to escape from the tribulations of their daily pursuits, is surely an important value.”-416

“the Brookfield ordinance’s complete ban of that particular medium of expression is narrowly tailored.”-418

Rule: A content neutral restriction must be “narrowly tailored to serve a significant government interest” and must “leave open ample alternative channels of communication.”-415

a. Notes

1. Overview: classified First Amendment issues

A. Forums of protected and unprotected speech—As stated in Frisby, “the ‘place of the speech,’ has much to do with the level of protection it enjoys.  The highest protection extends to speech uttered in a ‘traditional’ public forum (e.g., public streets), while no protection applies to expression in a ‘nonpublic’ forum (e.g., government sites reserved exclusively for government operations).  Where governments elects to open certain ‘nonpublic forum’ facilities to designated classes of communication, its designation of that ‘limited’ forum need not extend to other related classes of communication, so long as its purpose in limiting the forum is legitimate and not intended to discriminate against particular viewpoints.”-419

1. In Hurley v. Irish-American Gay, Lesbian and Bisexual Group of Boston, the Supreme Court held that the parade organizers’ First Amendment rights were violated when forced to permit the gay/lesbian organization to participate in the annual, private St. Patrick’s Day Parade.-42

B. Unprotected expression—“Certain categories of expression do not qualify for constitutional protection in any circumstances, e.g., obscenity, fighting words, and incitement to disorder.”-419

1. “material that qualifies generally as protected speech may be subject to government restraints in circumstances where the overriding government or public interests justify them.”-419

C. Nonverbal expression—“Unconventional forms of expressive activity (e.g., the use of symbols, or of personal attire style or hair grooming) qualify for some degree of First Amendment protection.”-419

D. Commercial speech—“Commercial speech is constitutionally protected, though not to the same degree as noncommercial speech.”-420

E. Time, place, and manner restrictions—“Even in a public forum the government may impose reasonable restrictions on the time, place, or manner of protected speech, provided the restrictions ‘are justified without reference to the content of the regulated speech, that they are narrowly tailored to serve a significant governmental interest, and that they leave open ample alternative channels for communication of the information.’”  Although “regulation of the time, place, or manner of protected speech must be narrowly tailored … [it need not] be the least restrictive or least-intrusive means of doing so.”-420

1. “Total prohibition of otherwise protected expression, i.e. with no alternative channel of exercise, cannot qualify as reasonable time, place, or manner regulation.  Board of Airport Commissioners of Los Angeles v. Jews for Jesus, Inc….  (absolute ban on literature distribution at airports).”-421

F. Content based regulation and subordinating government interests—“content based speech regulations must be shown to serve a  compelling government purpose by narrow means that are no broader in impact upon expression than is necessary to achieve that overriding purpose….”-421

G. Solicitation regulations—Begging and panhandling—“Courts have upheld regulations that prohibit begging in certain public ways, on various theories, e.g., that they regulate conduct, and affect expression only incidentally; that the site of prohibition is not a forum for protected speech; and that the prohibitions reasonably regulate time, place, and manner of expression, and not its content.”-422

1. “Loper v. New York City Police Dept., … (2d Cir.) found that a law punishing begging in public place violated the First Amendment.  It distinguished Young which involved a limited subway site, not the whole city, noting that the Young ordinance left ample alternative means of communication.”-43

H. Prior restraints

FW/PBS, Inc. v. City of Dallas—S.Ct., 1990

Issue: Whether “a licensing scheme in a comprehensive city ordinance regulating sexually oriented businesses is a prior restraint that fails to provide adequate procedural safeguards as required by Freedman v. Maryland”? YES

Holding: “we conclude that the city’s licensing scheme lacks adequate procedural safeguards.”-423

Rule: “a scheme that places ‘unbridled discretion in the hands of a government official or agency constitutes a prior restraint and may result in censorship.”-424

“Second, a prior restraint that fails to place limits on the time within which the decision maker must issue the license is impermissible.”-424

“The core policy underlying Freedman is that the license for a First Amendment protected business must be issued within a reasonable period of time because undue delay results in the unconstitutional suppression of protected speech.”-425

1. Notes

a. Overlapping doctrines—“The disapproved practices mentioned above … all serve the common policy of avoiding the risk of self-censorship, i.e. of deterring a person, out of uncertainty or fear, from exercising his or her constitutional rights.”-427

ACLU of West Tennessee, Inc. v. Chandler—W.D. Tenn., 1978

Issue: Whether the mayor of the city of Memphis acted within his authority when he imposed a curfew on all citizens after police officers were on strike and the fire department was threatening a strike? YES

Whether the mayor’s curfew was the least restrictive means possible to achieve the objective of maintaining public safety in light of the circumstances? YES

Rule: “Freedoms of travel and speech may be subject to reasonable limitations as to time and place, and under appropriate circumstances a nighttime curfew may be a lawful and effective means of controlling or preventing imminent civil disorder.”-428

A curfew is “a regulation of conduct, not designed to limit or control the expression of ideas, which unfortunately has an incidental impact on the exercise of first amendment rights.”-429

2. Notes

a. Curfew laws—“A curfew imposed by the Commissioner for the District of Columbia was upheld as not violating constitutional rights of speech, assembly and travel, notwithstanding the lack of Congressional authorization, when imposed to prevent imminent disorder.  Glover v. District of Columbia.”-430

1. “The tendency of the later cases has been to nullify nonemergency curfews on vagueness and overbreadth grounds while acknowledging the police power of local governments to impose curfews in appropriate circumstances.”-431

2. “Qutb v. Strauss … S.Ct.(1994) (carefully crafted nocturnal juvenile curfew ordinance, which mandated parental involvement, did not violate juveniles’ or parents’ Equal Protection rights under the federal and state constitutions).”-431

Carlin v. City of Palm Springs—Ct. of App., 4th Dist., Cal., 1971

Issue: Whether an ordinance prohibiting the use of outside business signs that make references to prices or rates is a valid exercise of the city’s police power? NO

Rule: “The test as to whether a law enacted pursuant to the police power is arbitrary and discriminatory in its conception and application is whether it has any reasonable tendency to promote the public health, morals, safety or general welfare of the community.”-432

“there is a presumption in favor of the validity of the classification created by statute or ordinance.  Where the validity of the legislative classification is fairly debatable, the legislative judgment must be allowed to control.  The burden of proof rests upon the person attacking the statute to establish that there is no public nexus between such legislation and what it attempts to correct.”-433

3. Notes

a. Headshops—“Regulation of store displays that advertise drug paraphernalia was held not to infringe First Amendment freedom of speech.  Village of Hoffman Estates v. Flipside.”

b. Residential sign regulation—“In Linmark Associates, Inc. v. Willingboro, … the Supreme Court invalidated an ordinance that prohibited residential ‘sale’ signs, as suppression of constitutionally protected speech.”-435

c. Religion-related displays—“The constitutionality of public holiday displays that have a religious element or origin, turn on the Supreme Court renderings whether the particular display conveys government endorsement of a religious message.”-436

Delight Wholesale Co. v. Overland Park—S.Ct. of Kansas, 1969

Issue: Whether the prohibition of peddling on public streets is reasonably necessary for the welfare and safety of the children of Overland Park? NO

Holding: “We are forced to conclude that the business of huckstering and peddling may be controlled by reasonable regulations, and the absolute prohibition of such legitimate enterprises is arbitrary and unreasonable.”-438

Rule: “the word ‘nuisance’ is generally held to mean something which interferes with the rights of persons, whether in person, property, or enjoyment of property or comfort, and to mean an annoyance, that which annoys or causes trouble or vexation, that which is offensive or noxious, or something that works harm, inconvenience or damage.”-437

“while the police power is wide in its scope and gives a governmental body broad power to enact laws to promote the health, morals, security and welfare of the people, … it cannot under the guise of the police power enact unreasonable and oppressive legislation or that which is in violation of the fundamental law.”-437

Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah—S.Ct., 1993

Issue: Whether a city ordinance prohibiting ritual slaughter and sacrifice of animals violates the Free Exercise Clause of the First Amendment? YES

Rule: “The Free Exercise Clause of the First Amendment … provides that ‘Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof….’”-47

“a law that is neutral and of general applicability need not be justified by a compelling governmental interest even if the law has the incidental effect of burdening a particular religious practice….  Neutrality and general applicability are interrelated, and … failure to satisfy one requirement is a likely indication that the other has not been satisfied.  A law failing to satisfy these requirements must be justified by a compelling governmental interest and must be narrowly tailored to advance that interest….”-47

“If the object of a law is to infringe upon or restrict practices because of their religious motivation, the law is not neutral, … and it is invalid unless it is justified by a compelling interest and is narrowly tailored to advance that interest….”-47

“The Clause ‘forbids subtle departures from neutrality,’ and ‘covert suppression of particular religious beliefs,’ ….  Official action that targets religious conduct for distinctive treatment cannot be shielded by mere compliance with the requirement of facial neutrality.”-48

“in circumstances in which individualized exemptions from a general requirement are available, the government ‘may not refuse to extend that system to cases of ‘religious hardship’ without compelling reason.’”-49

4. Notes

a. “City of Boerne v. Flores … rejected a church challenge to the city’s application of its historic landmark ordinance to a historic church building.  It held that the federal Religious Freedom Restoration Act (RFRA), on which the church relied to resist the ordinance, went beyond the powers delegated by the Constitution to the federal government and upset the constitutional balance of federal and state powers.”-51

b. In Jackson v. Benson, the Wisconsin Supreme Court rejected challenges to voucher programs for nonpublic education.”-51

3. Local regulations and fourth amendment freedom from unreasonable search and seizure

a. “Constitutional limits on official inspections, searches and seizures, whether of the person or property of private parties are delineated by cases that make refined and complex distinctions between different scenarios for search or seizure by public authorities.”-440

Michigan Department of State Police v. Rick Sitz, et al.—S.Ct., 1990

Issue: Whether “a State’s use of highway sobriety checkpoints violates the Fourth and Fourteenth Amendments to the United States Constitution”? NO

Whether sobriety checkpoints are “reasonable” under the Fourth Amendment? YES

Holding: “We hold that it does not and therefore reverse the contrary holding of the Court of Appeals of Michigan.”-440

b. Notes

1. “the Court of Appeals for the District of Columbia struck down as unconstitutional a roadblock checkpoint program to deter traffic toward an open air illegal drug market, on the grounds (a) that Sitz did not apply to checkpoint searches and seizures for general law enforcement purposes; and (b) that the government’s interest in deterring drug purchasers from driving to the area was not substantial enough to outweigh the individual’s liberty interest.  Galberth v. United States.”-443

Hometown Co-Operative Apartments v. Hometown—N.D. Ill., 1981

Issue: Whether an amendment to the building code of a city which makes it unlawful for a new owner or lessee of residential property to occupy the premises unless a certificate of housing inspection without any deficiencies has been issued for the property within the prior three months violates the Civil Rights Act of 1871, as amended, 42 U.S.C. § 1983 or the Fourth Amendment? NO

Holding: “By providing for a warrant procedure …, the City of Hometown has remedied the fatal flaw in its earlier point of sale inspection ordinance.”-444

“To this extent, the Hometown ordinance is now in accord with the fourth amendment proscription of unreasonable searches and seizures.”-444

c. Notes

1. Home visits by welfare workers—“A welfare recipient cannot claim a Fourth Amendment violation for loss of benefits arising from her refusal to permit a visit to her home by a social worker, where there is no forced visitation or criminal investigation or consequence to such refusal.  Such visit conditions on the receipt of welfare were held by the Supreme Court to be (a) not a ‘search’ and (b) not unreasonable, even assuming arguendo some aspects of a search.  Wyman v. James.”-445

2. Other licensing issues—“Licensing laws that unreasonably discriminate between applicant classes on the basis of race, gender, religion or alienage have been voided under the Equal Protection Clause, and under federal and civil rights statutes.”-445

C. Administrative regulations—licenses and permits

1. “The requirement that a license be obtained before conducting business or activity has long been recognized as a valid exercise of the police power.”

State v. Schmidt—S.Ct. of Minn., 1968

Issue: Whether an ordinance requiring transient merchants to obtain a permit to do business in Minnesota violates the Equal Protection Clause and restricts interstate commerce? YES

Holding: “Because [the ordinance] denies defendant equal protection of the laws and imposes a burden on interstate commerce, we hold the ordinance unconstitutional.”-448

Rule: “ordinances governing itinerant merchants and transient vendors cannot be sustained if they do not apply equally to residents and nonresidents of the municipality.”

“Real Silk Hosiery Mills v. City of Portland … held unconstitutional an ordinance requiring a peddler’s bond where the ordinance did not discriminate against non-residents, but provided for both a license and a bond from all house to house solicitors.  This, the United States Supreme Court held, imposed an unconstitutional burden on interstate commerce.”-449

2. Dual regulation

Mogolefsky v. Schoem—S.Ct. of N.J., 1967

Issue: Whether a city ordinance regulating canvassers and solicitors is preempted by state statutes regulating real estate brokers and salesmen by imposing licensing requirements at the state level? NO

Holding: “We thoroughly agree with the Appellate Division that the state real estate license law does not preempt all exercise of municipal police power over licensees.”-451

Rule: “While a municipality may not require a person to obtain a local license to carry on a business or profession it may exercise appropriate police power over amenable aspects of the conduct of that business for the protection of purely local interests.”-451

a. Notes

1. State and local licensing—“While states may expressly prohibit a municipality from regulating anyone holding a state license or certificate, … preemption or conflict with state law will not be implied from the bare fact of dual licensing.”-453

Tamiami Trail Tours, Inc. v. City of Orlando—S.Ct. of Fla., 1960

Issue: Whether a city ordinance requiring the owner or operator of a truck or trucks engaged in freight loading and unloading in designated zones to obtain a “tag permit” is preempted by state law which imposes a mileage tax which “shall be in lieu of all other taxes and fees of every kind, character and description….”? YES

Holding: “the ordinance in question is naught but an attempt to impose an excise tax upon petitioners and others similarly situated, either for the privilege of using the city’s freight zones or upon the operation of their business within the city.  This it obviously cannot do, under the express provisions of Ch. 323, … and the decisions of this court first above cited.”-455

b. Notes

1. Partial and selective preemption—“Tamiami and Mogolefsky illustrate that state and local regulations may be partially consistent and partially inconsistent.  Since legislatures cannot predict the precise bounds of inconsistent overlap, courts etch out the area of partial or selective preemption by individual decisions.”-456

3. Revenue and regulatory charges

Weber Basin Home Builders Association v. Roy City—S.Ct. of Utah, 1971

Issue: Whether the city was justified in imposing the $100 addition to the building permit fee even though the primary purpose of the addition was to obtain money for the City’s general fund, rather than to improve regulation of new homes? NO

Whether “the ordinance [imposing an additional $100 building permit fee on the construction of new homes] in its practical operation results in an unjust discrimination by imposing a greater burden of the cost of city government on one class of persons as compared to another, without any proper basis for such differentiation and classification”? YES

Holding: “it is not now open to question that in our state a city may impose and collect a license fee on business operated therein, both for the purpose of regulation and of raising revenue for general municipal purposes.  However, whether it be regarded as a license fee, or as a tax, or as a mixture of the two, it cannot be imposed in any such manner as to violate constitutional principles….”-457

Because the tax “placed a disproportionate and unfair burden on new households in Roy City, as compared to the old ones, … [it is] discriminatory and constitutionally impermissible.”-458

Rule: “if … the money collected is mainly for raising revenue for general municipal purpose, it is properly regarded as the imposition of a tax, and this is so regardless of the terms used to describe it.”-457

“even though license fees sufficient to cover such costs are a necessary concomitant of the police power, fees in excess thereof are in reality a form of taxation, which may not be imposed by the city without express authorization of the legislature.”-457

a. Notes

1. “In Boulevard Apartments, Inc. v. Hasbrouck Hts., … the court held an annual licensing fee of $10 per unit in multiple dwellings presumptively valid, and that the licensee had the burden of proving that it was unreasonable or prohibitive….  [t]he court stated: ‘A tax complementing the license fee proper is legally sufficient if it be reasonably related to the value of the public services and facilities offered the users of the regulated areas and the benefits of the regulations themselves and the consequent government supervision and control, and thus a correlated exercise of both the police and the taxing powers conformably to the statutory grant….’  ‘Any excess over the cost of regulation would have to be reasonably related to the value of various public services and facilities offered plaintiffs.’”-458

2. Classification of levies—“Where a municipality is not given coextensive powers to levy both regulatory and general revenue charges upon the same subject, the classification of the levy can be crucial.  In City of Richmond Heights v. Loconti, … the court nullified a flat annual license charge of $100 on juke box distributors as being out of proportion to any regulatory burden created by the licensed activity.”-459

3. Discriminatory fees and taxes—“Discriminatory fees may be invalidated as unconstitutional.  U.S. Fidelity & Guaranty Co. v. Newberry.”-459

A. “Where a county ordinance required applicants for a parade permit to pay in advance a fee of up to one thousand dollars, but allowed the permit administrator to adjust the fee on a case by case basis to meet security expenses, the ordinance was held facially invalid for lack of adequate standards to guide or control administrative discretion.  Forsyth County v. Nationalist Movement.”-52

Patrick v. City of Frankfort—S.Ct. of Ky., 1976

Issue: Whether an occupational tax ordinance imposing a license fee for the privilege of engaging “in any occupation, business, trade, profession or other activity in the city” levies “an income tax in contravention of Section 181 of the Kentucky Constitution, and (2) does the ordinance impose a fee on the privilege of being employed by the United States of America?”

Holding: “We hold that the challenged … ordinance is a levy of such a license fee that is not prohibited by the Kentucky Constitution.  Further, we hold that the appellants are subject to the tax the same as if they were not federal employees.”-461

4. Refusal, suspension, and revocation

Midwest Teen Centers, Inc. v. Roseville—Ct. of App. of Mich., 1971

Issue: Whether the city’s revocation of a dance hall permit without following the procedures outlined in condition 19 for the revocation of this permit constitutes a violation of due process of law? YES

Holding: “the record would indicate that the plaintiff was afforded none of the procedural safeguards outlined by the Michigan Supreme Court in the Prawdzik and Eastwood Park Amusement Co. cases, [and was therefore denied due process of law].”

a. Notes

1. Revocation—“the power to revoke a license may be exercised, inter alia, for the same reasons and on the same grounds that support an initial denial of a license.  See O’Bar v. Rainbow County.”-463

2. Suspension—“Licensing boards have discretion as to the length of suspensions for infractions of license regulations, and will be upheld so long as they do not act arbitrarily.  Bearden Co. v. Tulsa.”-463

Redwood Gym v. Salt Lake Cty. Com’n—S.Ct. of Utah, 1981

Issue: Whether a city ordinance prohibiting any and all massages in massage parlors by members of the opposite sex where 130 of the 140 masseuses in the city were women, and the vast majority of the clients were males, is a constitutionally valid exercise of the city’s police power to regulate prostitution? YES

Rule: “The general rule … is that the power to regulate for the general welfare, inherent in the police power of the State (and delegated by legislative enactment to cities and counties), does not constitute an abridgment of the due process rights of proprietors of business establishments provided it is applied in a necessary and proper fashion….  Such regulations as are necessary and proper to the protection of the welfare, morals, health, and well-being of the public shall not constitute suppression or prohibition for purposes of the above provision.”-465

“local governments may legislate by ordinance in areas previously dealt with by state legislation, provided the ordinance in no way conflicts with existing state law….  Moreover, such conflict is not created by the fact that an ordinance denounces as unlawful an act upon which state law is silent, or pronounces a penalty therefor.”-466

“Where a legislative enactment creates no inherently suspect classification and touches upon no fundamental interest as recognized by the Constitution, it satisfies the exigencies of equal protection if the classification made thereby has a rational basis in a legitimate legislative objective.”-468

b. Notes

1. Constitutional objections—“The majority cases uphold such regulations and find that massage parlor businesses do not implicate any fundamental rights or suspect classifications.  Pollard v. Cockrell….  This view finds indirect support in the Supreme Court opinion in FW/PBS, Inc. v. City of Dallas….  The Supreme Court has also dismissed appeals from cases sustaining the constitutionality of ordinances banning cross-sex massages, ‘for want of a substantial federal question.’”-469

2. Escort services—“Local licensing of ‘sexually oriented’ escort services has been upheld as not infringing rights of expression or association.  IDK, Inc. v. Clark County.”-469

City of Detroit v. Mashlakjian—Ct. of App. of Mich., 1968

Issue: Whether a hotel operator’s conviction for failing to renew the license required to operate a public lodging house may stand where the operator attempted to renew the license over a month before the original license expired, and the city neglected to take any action on the renewal before the operator was convicted? NO 

Rule: “a licensing authority issuing occupational licenses may not refuse, revoke or suspend a license without informing the applicant or licensee of the reasons for the proposed negative action and giving him an opportunity to be heard thereon.”-471

“The right to earn a living is among the greatest of human rights.  Due process of law is satisfied only by such safeguards as will adequately protect these fundamental, constitutional rights of the citizen.  Where the state confers a license to engage in a profession, trade or occupation, not inherently inimical to the public welfare, such license becomes a valuable personal right which cannot be denied or abridged in any manner except after due notice and a fair and impartial hearing before an unbiased tribunal.”-471

c. Notes

1. Summary civil and criminal sanctions—“Police powers delegated to local governments include the power to impose summary fines and imprisonment….  Summary fines are usually considered civil penalties in aid of enforcing civil regulations, rather than criminal penalties.”-473

D. Special subjects of federal and local interest

City of Boston v. Harris—1st Cir., 1980

Issue: Whether “new Department of Housing and Urban Development (HUD) regulations governing housing subsidized under the National Housing Act … validly preempt local rent control regulation”? YES

Holding: “We hold that HUD regulations were validly promulgated and thus operate through the Supremacy Clause, U.S. Const. Art. VI, cl. 2, to preempt local rent control regulations in these instances.  We also conclude that HUD procedures and regulations satisfied the tenants’ due process rights.”-474

1. Notes

a. “In Doe v. New Bedford Housing Authority, … the court fond that while the housing authority’s failure to exclude non-tenant drug traffickers from common tenancy areas was not actionable as a nuisance or a breach of the implied warranty of habitability, that failure could be actionable under other pertinent statutes.  In Pratt v. Chicago Housing Authority, … the District Court granted temporary injunction against the Authority’s program of conducting warrantless searches of every apartment in the entire building in response to gunfire from the building or from someone who entered the building.”-52

Pennell v. City of San Jose—S.Ct., 1988

Issue: Whether a rent control ordinance enacted by the City of San Jose, Ca. which allows a hearing officer to consider, among other factors, the “hardship to a tenant” when determining whether to approve a rent increase proposed by a landlord constitutes a violation of the Taking, Equal Protection, or Due Process Clause under the 5th and 14th Amendments? NO

Holding: “we find that the mere fact that a Hearing Officer is enjoined to consider hardship to the tenant in fixing a landlord’s rent, without any showing in a particular case as to the consequences of that injunction in the ultimate determination of the rent, does not present a sufficiently concrete factual setting for the adjudication of the takings claim appellants raise here.”-479

“the Ordinance, which so carefully considers both the individual circumstances of the landlord and the tenant before determining whether to allow an additional increase in rent over and above certain amounts that are deemed reasonable, does not on its face violate the Fourteenth Amendment’s Due Process Clause.”-480

“We also find that the Ordinance does not violate the Amendment’s Equal Protection Clause.”-480

Rule: “The standard for determining whether a state price-control regulation is constitutional under the Due Process Clause is well established: ‘Price control is ‘unconstitutional … if arbitrary, discriminatory, or demonstrably irrelevant to the policy the legislature is free to adopt.’”-479

In order to withstand an Equal Protection attack, “the appellees need only show that the classification scheme embodied in the Ordinance is ‘rationally related to a legitimate state interest.’”-480

1. Notes

a. Local rent control—“The above opinion reveals the limited constitutional protections to landlords under local rent control laws, but the limits are not illusory.”-483

1. “Challenges to rent control ordinances as unconstitutional regulatory ‘takings’ arise most commonly under land use regulations.”-483

b. Civil rights federal housing laws—“In Wright v. City of Roanoke Redev. & Housing Authority, … rent ceiling provisions of the Federal Housing Act were held to vest tenant grievants with a right of action under 42 U.S.C. § 1983 for deprivation of federal civil rights.”-483

c. Public accommodations—“New York State Club Ass’n, Inc. v. City of New York, … upheld the city’s ordinance prohibiting exclusion of women from private club facilities that qualified as places of ‘public accommodation,’ e.g., where meals and rooms were regularly provided for the conduct of business affairs by members.”-483

City of L.A., Dept. of Water & Power v. Preferred Communications, Inc.—S.Ct.

Issue: Whether the city’s refusal to grant the plaintiff a cable television franchise and the Dept. of Water & Power’s refusal to grant the P access to poles or underground conduits used for power lines may constitute violations of the P’s rights under the First and Fourteenth Amendments, and under §§ 1 and 2 of the Sherman Antitrust Act, thereby requiring remand to resolve the factual disputes in question?  YES

Rule: “where speech and conduct are joined in a single course of action, the First Amendment values must be balanced against competing societal interests.”-485

“Where a law is subjected to a colorable First Amendment challenge, the rule of rationality which will sustain legislation against other constitutional challenges typically does not have the same controlling force.”-486

Leathers v. Medlock—S.Ct., 1991

Issue: Whether the First Amendment prevents a State from imposing a sales tax on cable television, while exempting other forms of media such as magazines and newspaper subscriptions? NO

Rule: “differential taxation of First Amendment speakers is constitutionally suspect when it threatens to suppress the expression of particular ideas or viewpoints.  Absent a compelling justification, the government may not exercise its taxing power to single out the press.”-489

“a tax scheme that discriminates among speakers does not implicate the First Amendment unless it discriminates on the basis of ideas.”-490

“differential taxation of speakers, even members of the press, does not implicate the First Amendment unless the tax is directed at, or presents the danger of suppressing, particular ideas.”-491

2. Notes

a. Local jurisdiction over cable television—“the Supreme Court did not find that Congress fully preempted the field as to preclude local regulation of cable television.  City of New York v. F.C.C..”

b. “the Supreme Court held that home rule status did not exempt a city from the Sherman Act.  Community Communications Co. v. Boulder.”-491

c. “In Turner Broadcasting System, Inc. v. F.C.C., … the Supreme Court … upheld the Cable Television Consumer Protection and Competition Act of 1992, which required cable television stations to carry a specified number of local station programs, against a First Amendment challenge by cable operators.  The ‘must carry’ provisions of the Act did not unconstitutionally compel speech.  The majority affirmed its position in Turner I that the Act was a content-neutral, compelled access measure which Congress could rationally and therefore was not subject to strict scrutiny.”-53

d. “Government may extend efforts to regulate broadcast content to ‘cyberbroadcasting’ on the Internet.  Provisions of Congress’s 1996 Communications Decency Act to criminalize use or allowing use of telecommunications devices for knowing transmission of ‘indecent’ communications to minors, and use or allowing use of ‘interactive computer service’ for communications to minors that depict sexual activities in a ‘patently offensive’ manner invite constitutional challenge.  Plaintiffs were held to have a reasonable likelihood of showing that these provisions violate First Amendment rights.  American Civil Liberties Union v. Reno.”-53

VIII. Local Government Management of Land

A. Land use planning and regulation

1. Planning: purpose and means

a. “’Comprehensive planning’ includes … (A) preparation, as a guide for long-range development of general physical plans with respect to the pattern and intensity of land use and the provision of public facilities, …; (B) programming of capital improvements …; (C) long-range fiscal plans for implementing such plans …; and (D) proposed regulatory and administrative measures which aid in achieving coordination of all related plans of the departments or subdivisions of the governments concerned and intergovernmental coordination of related planned activities.”-494

b. “Area wide planning takes many forms, both in theory and legal implementation.  Different plans lay different stress on land economics, human renewal, economic development and ‘advocacy’ planning.  Planning experts do not agree on what should be included in or excluded from master plans….  The ‘comprehensive plan’ under zoning law differs from master plans conceived for other purposes.  It is necessary, therefore, to determine the kind of planning that is under discussion at any time.”-495

c. “Planning functions may be performed by the local legislature.  More commonly, they will be the responsibility of regional or local planning commissions, agencies, or departments, which will also be charged with implementing subdivision and density controls.  In short, the entity’s functions will likely be advisory (preparation of master plans and official maps, recommendations to the local legislature), administrative (subdivision and density controls), and adjudicatory (approval of subdivision, planned-unit-development, and other comprehensive-design plans).”-497

2. Public regulation of land use

a. Nuisance

1. “In finding that a use is reasonable or a nuisance, courts assess the social value of land uses, and, to that extent, direct land use policy.”-497

2. “Nuisance concepts may be expanded by legislation.”-497

3. “The concept of ‘nuisance’ … may be used to describe a private cause of action for damages or injunctive relief by one property owner against another whose property uses cause the requisite injury (private nuisance)….  Offending property-owners may include local governments….  Plaintiffs in appropriate cases may have to choose between, or may add counts asserting de facto takings where, as in airport-approach problems, the facts lend themselves to both nuisance and inverse-condemnation takings analyses.”498

4. “The term ‘nuisance’ may describe a ‘public nuisance’, defendants’ uses of property that damage protected interests of at least a substantial segment of the public.  Relief may then be sought either by the appropriate public entity or by a private party also specially injured….  Generally, a public nuisance cannot be the subject of an action by an individual citizen unless he can show special injury apart from that shown by the public.”-498

5. “the term may also refer to classifications of land uses prohibited at common law or by government exercises of the police power as noxious to the public health and safety.”-498

6. Nuisance controls for substandard housing

City of Chicago v. Busch—App. Ct. of Ill., 1971

Issue: Whether the trial court erred in issuing a demolition decree for a vacant, boarded-up building where the owner was making a good faith effort to rehab the building? YES

Holding: “Our review of the record leads us to conclude that the necessity for the demolition decree was not proved.”-501

Rule: “Under authority of section 11-31-1 of the Illinois Municipal Code, property may be ordered destroyed under certain conditions but only if the danger cannot be abated in any other way.  It is only in cases where an absolute necessity exists that courts adopt the drastic method of correction by ordering destruction of private property.”-500

A. Notes

1. Demolition of unsafe houses—“Horton v. Gulledge … held that the city could not demolish an unfit dwelling without giving the owner a reasonable opportunity to bring it into compliance with law, even though the cost of doing so would equal or exceed 60% of the value of the unrepaired building.”-501

2. Nuisance abatement and municipal liability—“In Albert v. City of Mountain Home, … the court awarded damages to an owner whose property was demolished after the city council declared it a public nuisance, and after the city mailed a notice to the owner to abate the nuisance or suffer demolition….  ‘Where the city orders a building summarily destroyed which is not a nuisance per se, it does so at its peril….  Because the nuisance could be abated …, the city went beyond its authority in ordering the building destroyed.  The defendant acted at its peril, and having done so it must respond in damages.’”-502

a. “Where … legislative authorization of demolition is a cumulative, rather than an exclusive remedy for nuisance abatement, the city may still demolish a hazardous property as a public nuisance under common law, without compliance with statutory procedures.  See Perepletchikoff v. Los Angeles.”-502

b. Other land use controls

1. Building codes

A. “Building codes regulate the design, materials, and methods of construction….  To the extent that building codes promote uniform and modern construction standards, they serve the public welfare, but experience has shown that such codes may also retard efficient and economical construction, especially when they are employed to favor parochial business or labor interests by imposing obsolete and wasteful work, materials and safety standards.”-503

B. “Several states have enacted Industrialized Housing Laws to deal specifically with industrialized housing.  These laws permit industrialized housing that meets state qualification standards to be marketed and used throughout the state, without the need to comply with local building codes.”-503

C. “Where building codes are confiscatory and unreasonable (e.g. by requiring a lavatory in each room of a rented unit), they are subject to nullification….  The court in each case decides whether challenged code provisions satisfy due process or bear a reasonable relationship to the public welfare.”-503

D. “Housing codes should be distinguished from building codes because housing codes are intended to insure minimum living standards and are enforced by rent and occupancy controls, inspections, injunctions and demolition.”-504

2. Landmark and historic preservation

A. “A number of courts have upheld laws designed to preserve historic districts and landmarks (by forbidding substantial physical alteration or demolition) against constitutional challenges that such laws effected takings without compensation or impeded the free exercise of religion in the use of church property.”-504

B. “Restrictions to preserve historic areas have been consistently upheld on economic (tourism) and aesthetic grounds.”-504

C. “A city’s attempt to designate state-owned structures as historic landmarks was held unconstitutional, ultra vires, and in conflict with state law.  State v. Seattle.  A similar attempt to subject federal instrumentalities to local historic preservation law failed in Don’t Tear It Down, Inc. v. Pennsylvania Ave. Development Corp.”-505

D. “The Supreme Court of Pennsylvania … held that the landmark designation of a private building without the consent of its owner did not constitute a taking, but that the ordinance there in question did not authorize landmark designation of the interior of the building.”-54

3. Environmental

Just v. Marinette County—S.Ct. of Wis., 1972

Issue: Whether the “conservancy district provisions and restrictions are unconstitutional because they amount to a constructive taking of … land without compensation”? NO

Holding: “The shoreland zoning ordinance preserves nature, the environment, and natural resources as they were created and to which the people have a present right”, and does not, therefore, violate the Justs’ constitutional rights-509

Rule: “where the restriction is so great the landowner ought not to bear such a burden for the public good, the restriction has been held to be a constructive taking even though the actual use or forbidden use has not been transferred to the government so as to be a taking in the traditional sense.”-506

A. Cautionary note

1. “It is important to distinguish regulatory action from formal and de facto takings by a local government having eminent domain power.  In considering regulatory action, the nature of the challenge is important.  For example, statutes and ordinances that protect landmarks and historic districts, those designed to protect the environment, and other land use and zoning regulations frequently are challenged on both due process and takings grounds.”-510

4. Group occupancy restrictions

City of Edmonds v. Oxford House, Inc.—S.Ct., 1995

Issue: Whether “Edmonds’ family composition rule qualifies as a ‘restriction regarding the maximum number of occupants permitted to occupy a dwelling’ within the meaning of the FHA’s absolute exemption”? NO

Rule: “We hold that § 3607(b)(1) [of the FHA] does not exempt prescriptions of the family-defining kind, i.e., provisions designed to foster the family character of a neighborhood.  Instead, § 3607(b)(1)’s … exemption removes from the FHA’s scope only total occupancy limits, i.e., numerical ceilings that serve to prevent overcrowding in living quarters.”-56
A. “the Supreme Court has … held that a city could not so constitutionally limit the concept of ‘family’ for zoning purposes to a nuclear family, as to forbid occupancy in a family residential zone by first cousins living with their grandmother.  Moore v. East Cleveland….  More recently, the Supreme Court refused to extend the concept of ‘family’ constitutionally to the mentally retarded, (by not treating them as a suspect class.)  Nevertheless, it found that even under the minimal test (rational basis) for equal protection, municipal exclusion of a group home for the mentally retarded was unconstitutional as applied because the municipality permitted group homes for the aged, and the Court found no rational distinction between the aged and the retarded.  City of Cleburne v. Cleburne Living Center.”-511

5. Aesthetics and sign regulation

City of LaDue v. Gilleo—S.Ct., 1994

Issue: Whether a city ordinance prohibiting the display of signs on homeowners’ property violates the First Amendment right to free speech? YES
 Rule: A complete ban on the display of signs by homeowners is overinclusive and in violation of the First Amendment.
A. “Berman marked a radical extension of prior law, and provided strong impetus for the view that government may regulate land use for aesthetic purposes.”-512

6. Control of ‘adult’ establishments

City of Renton v. Playtime Theatres, Inc., S.Ct., 1986

Issue: Whether “the Renton ordinance [which restricts the locations in which “adult” businesses may operate] is designed to serve a substantial governmental interest and allows for reasonable alternative avenues of communication”? YES

Holding: “In sum, we find that the Renton ordinance represents a valid governmental response to the ‘admittedly serious problems’ created by adult theatres….”-517

Rule: “regulations enacted for the purpose of restraining speech on the basis of its content presumptively violate the First Amendment.  On the other hand, so-called ‘content-neutral’ time, place, and manner regulations are acceptable so long as they are designed to serve a substantial governmental interest and do not unreasonably limit alternative avenues of communication.”-514

A. Note

1. Discrimination—“States and their municipalities may lawfully prohibit private-property use restrictions that invidiously discriminate against some segments of the community by, for example, exclusions based on race, gender, ethnicity, or other trait.  See, e.g., New York State Club Ass’n, Inc. v. City of New York.”-518

a. “But authorization of use restrictions that have a reasonable foundation unrelated to invidious discrimination may be upheld notwithstanding their incidental exclusion of identified community groups.”

3. Zoning

a. General standards

1. “Zoning laws prescribe the kinds of land uses and construction that are permitted in designated ‘districts.’  They are more comprehensive and flexible than subdivision regulations.”-518

2. “The primary test of zoning legality is the vague, but universal, requirement of state enabling laws that the local government zone ‘in accordance with’ a comprehensive plan.”-519

3. Euclidean zoning

Cleaver v. Board of Adjustment of Tredyffrin Township—S.Ct. of Penn., 1964

Issue: Whether an amended zoning ordinance that “down zoned” the tract of land in question from R-3 to R-4 is constitutional? YES

Rule: “it is well settled that [the] constitutionally ordained right of property is and must be subject and subordinated to the Supreme Power of Government—generally known as the Police Power—to regulate or prohibit an owner’s use of his property provided such regulation or prohibition is clearly or reasonably necessary to preserve or protect the health or safety or morals and general welfare of the people.”-520

“an ordinance is presumed to be valid and constitutional and the burden of proving otherwise is upon one who challenges it….  However, zoning regulations must be strictly construed because in derogation of a property owner’s Constitutional rights.”-520

“spot zoning is the arbitrary and unreasonable classification of zoning of a small parcel of land.  This small parcel of land is usually set apart or carved out of a surrounding or a large neighboring tract, with no reasonable justification for the differential zoning.”-522

A. Notes

1. “Euclidean zoning”—“The division of municipal territory into geographic districts which serve to demarcate land use classifications is termed euclidean zoning.  ‘Cumulative’ zoning refers to the system whereby uses permitted in a higher restricted area are permitted in less restricted districts, so that the least restricted district is open to the greatest number of classified uses.  Noncumulative zoning establishes districts for fixed uses and permits districting for exclusive classes of land use, viz. exclusive industrial use districts.”-523

2. Spot zoning—“Unreasonable spot zoning is vulnerable on constitutional grounds, as in Cleaver, or as an ‘ultra vires’ act, not in conformity with a comprehensive plan.”-523

3. Presumption of validity—“There is some confusion in the authorities on the meaning and strength of the presumption of validity of zoning ordinances.  On the ‘debatable question’ rule, that an ordinance will not be nullified if there is a ‘debatable’ question as to its reasonableness, judges debate whether a question is debatable.  See Raabe v. City of Walker.”-523

a. “The authorities vary on the applicability of the presumption with respect to (a) rezoning; (b) spot zoning; (c) the grant of special exceptions.”-523

Connor v. Chanhassen Township—S.Ct. of Minn., 1957

Issue: Whether the trial court erred in failing to declare unconstitutional a zoning ordinance which is alleged to be inconsistent with the comprehensive plan established by the city? NO

Rule: “A comprehensive plan, as used in restrictive enactments relating to zoning ordinances, has been defined as ‘a general plan to control and direct the use and development of property in a municipality or a large part thereof by dividing it into districts according to the present and potential use of the properties.’”-526

“While the general purposes must relate to health, safety, morals, and general welfare of the community, its provisions may deal with the problem of conserving and encouraging the most appropriate use of the land throughout the community.”-526

“The reasonableness of a zoning ordinance must be judged by the circumstances in each particular case.”-526

4. Floating zones vs. spot zoning

Rodgers v. Village of Tarrytown—Ct. of App. of N.Y., 1951

 Rule: “If … an ordinance is enacted in accordance with a comprehensive zoning plan, it is not ‘spot zoning,’ even though it (1) singles out and affects but one small plot or (2) creates in the center of a large zone small areas or districts devoted to a different use.”

A. Notes

1. Floating zones—“Floating zones have been analogized to ‘special exceptions’ from general zoning pursuant to legislative standards.”-527

5. Density zoning—planned unit development

Cheney v. Village 2 At New Hope, Inc.—S.Ct. of Pa., 1968

Rule: “the task of determining the type, density and placement of buildings which should exist within any given zoning district devolves upon the local legislative body.”-528

A. Notes

1. PUDs and Clusters—“Treating the planned unit as an independent zoning entity, unconstrained by present controls, offers a number of advantages.  Public officials and developers can plan varied and creative designs for each community cluster.  Clustering of compatible, mixed uses enhances intensity of use by commonly shared open space and by greater density of occupancy units.  Clustering could reduce public costs of municipal improvements (shorter roads, water and sewer lines), of unit building costs, and hopefully of sales prices.  Thus, PUDs could encourage private development by enhancing investment return.”-529

2. Density control and discrimination—“Density controls (e.g. minimum lot, floor and building areas; minimum public facilities) may be engineered to exclude or segregate low income groups from housing opportunities.  PUD regulation and administration may also be abused to foster class discrimination, viz. as a variant of high-cost apartment house zoning.”-530

6. Conditional zoning

Scrutton v. Sacramento County—3d Cir., 1969

Issue: Whether the “conditional zoning” undertaken by the County of Sacramento, whereby the P was required to improve her property in various ways, exceeds the County’s authority under state law? NO

Whether the “contract zoning” undertaken by the County of Sacramento whereby the P’s property would automatically lose the multiple residential classification and revert to the agricultural classification is an unlawful taking without compensation? YES

Rule: “’Conditional zoning’ is an appropriate phrase to describe a zoning change which permits use of a particular property subject to conditions not generally applicable to land similarly zoned.”-531

“So-called ‘Euclidean’ zoning divides the community into homogeneous land use zones.”-531

“The same police power which supports the imposition of reasonable conditions upon other kinds of change in land use sustains the power of California counties to engage in ‘conditional rezoning.’”-532

“The police power to zone and rezone may not be restricted by contracct.”-532

“An arbitrarily conceived exaction will be nullified as a disguised attempt to take private property for public use without resort to eminent domain or as a mask for discriminatory taxation.”-533

“conditions imposed on the grant of land use applications are valid if reasonably conceived to fulfill public needs emanating from the landowner’s proposed use.”-533

Colwell v. Howard County—Ct. of Spec. App. of Md., 1976

Issue: Whether a “use it or lose it” “Euclidean” zoning regulation which requires holders of building permits to actively engage in the approved improvements or risk reversion of the property to its former classification is void as conditional zoning? NO

Holding: The “use it or lose it” regulations have “a rational relationship to the purposes of zoning regulations and [are] a reasonable exercise of police powers.”-536

Rule: “The Court of Appeals has held that the obtention of a building permit does not create a vested right constitutionally insulated against a change in the zoning ordinance forbidding that particular use.”-537

“there is no vested right in zoning until construction is substantially begun, or as colloquially phrased, ‘the shovel is in the ground.’”-537

b. Exceptional standards

1. Nonconforming uses

A. Problems of definition and application—“A zoning ordinance may not, without more, terminate a preexisting, nonconforming use….  Nonconforming exceptions protect uses and not expectations, but the authorities are not uniformly clear as to the nature and extent of protected uses.  In Conway v. Greenville, … a nonconforming use of part of a ten-acre tract for a construction business was held to entitle the owner to use the entire tract for similar use in later years.”-538

1. “Recent cases have emphasized three tests for determining whether current use of property fits within the exemption granted to nonconforming uses.  (1) Whether the use reflects the ‘nature and purpose’ of the use prevailing when the zoning by-law took effect….  (2) Whether there is a difference in the quality or character, as well as the degree, of use….  (3) Whether the current use is ‘different in kind in its effect on the neighborhood.’”-538

B. Right to repair or rebuild—“The degree and character of repairs that are permissible involves both ad hoc judgments, and a determination of legislative intent.”-539

C. Abandonment of nonconforming uses—“A temporary nonuser for nonconforming purposes does not automatically terminate the nonconforming use, unless the use is changed.  There must be intent to abandon, either actual or constructive.”-539

D. Retroactive application of zoning changes to building permits or pending permit applications—“The mere filing of a building permit prior to the passage of a downzoning ordinance does not, alone, create a vested right or nonconforming use, so that the permit may be denied or revoked under the law following the permit application filing….  Where, however, the permit is validly issued and outstanding, and the permit recipient, in good faith, takes substantial steps … in reliance thereon, courts have exempted the permit recipient from the new law.”-540

1. “The mere purchase of land, or filing of a plat approval is not deemed by most states to be sufficiently substantial to give rise to exemption from new zoning laws … unless the new zoning ordinance expressly preserves the rights of holders of validly issued and outstanding building permits regardless of the degree of commitments undertaken in reliance thereon.”-541

2. “local entities may be liable in damages for negligent issuance of unauthorized, and later revoked, permits for obligations incurred in reliance on the permit.”-541

LaChappelle v. Town of Goffstown—S.Ct. of N.H., 1967

Issue: Whether an ordinance restricting nonconforming use of residential property for more than one year, unless the property is completely screened from the public, is valid and enforceable? YES

Rule: “the greater weight of authority, both early and late, sustains the right to bring the nonconforming use to its predestined terminal point, provided, of course, the termination provisions are reasonable as to time and directed toward some reasonable aspect of land use regulation under properly delegated police power.”-542

“The trend of decisions is clearly in favor of approving the amortization theory as a tool necessary for orderly community development.”-542

B. Notes

1. Amortizing nonconforming uses—“amortization contemplates the compulsory termination of a nonconformity at the expiration of a specified period of time, which period is equaled to the useful economic life of the nonconformity.  The basic idea is to determine the remaining useful life of a preexisting nonconforming use.”

a. “The New York Court of Appeals recently upheld an ordinance requiring removal of all nonconforming billboards three years after its adoption, with leave to owners to apply for an additional three-year extension.  Suffolk Outdoor Advertising Co. v. Hulse.”-543

2. Abatement of nonconforming uses—“Certainly the spirit of zoning ordinances always has been and still is to diminish and decrease nonconforming uses and to that end municipalities have employed various approved regulatory methods such as prohibiting the resumption of a nonconforming use after its abandonment or discontinuance, prohibiting the rebuilding or alteration of nonconforming structures or structures occupied for nonconforming uses, and prohibiting or rigidly restricting a change from one nonconforming use to another.”-544

3. Zoning with compensation—“Because prohibition of an existing use that is not a nuisance would constitute a taking of property under the constitutions, a community may decide to use its eminent domain power to supplement its zoning to achieve the difficult aim of ending nonconforming uses.”-544

2. Exemptions

A. “Where state statutes or local ordinances expressly exempt state or local entities from local zoning restrictions, the question of intergovernmental zoning conflict does not arise.”

B. Municipal exemptions from its own zoning laws—“A municipality is generally held exempt from its own zoning ordinances on uses of its land for governmental purposes.”-544

C. Federal activities—“Among the questions to be considered are: whether local zoning would interfere with federal functions; and whether the federal government has elected to waive any right to immunity.”-545

D. State activities—“There is no simple rule on the question whether state agency and local zoning authority are co-equal as to require courts to effectuate both to the fullest extent possible, or whether one source supersedes the latter.”-545

E. Interlocal activities—“Where the state grants extramural powers to a local government, many courts uphold the authority of that local government to erect facilities in violation of another government’s zoning laws.”-546

3. Accessory uses

A. “Accessory uses of property which are subordinate and secondary to permitted primary uses may be allowed by law.  The secondary uses may be implied from the permitted primary uses.  The law may specify accessory uses to be allowed, or may require issuance of special permits under statutory or ordinance guidelines.”-547

4. Special exceptions

A. “Certain land uses cannot be reasonably controlled on the inflexible basis of legislated zoning districts.  Zoning ordinances usually authorize special uses, (also referred to as ‘special exceptions,’ or ‘conditional uses’) under special procedures.”-547

B. “The variance is an administratively authorized departure from the terms of the zoning ordinance, granted in cases of unique and individual hardship, in which a strict application of the terms of the ordinance would be unconstitutional….  [a]n exception is a use permitted by the ordinance in a district in which it is not necessarily incompatible, but where it might cause harm if not watched….  Typically a use which is the subject of a special exception demands a large amount of land, may be public or semi-public in character and might often be obnoxious or offensive….  What distinguishes the exception from the variance is the absence of a hardship requirement.”

Inland Construction Co. v. City of Bloomington—S.Ct. of Minn., 1972

Issue: Whether the trial court erred in denying the P a conditional use permit for the construction of a shopping center? YES

Rule: “Special use permits are designed to meet the problem which arises where certain uses, although generally compatible with the basic use classification of a particular zone, should not be permitted to be located as a matter of right in every area included within the zone because of hazards inherent in the use itself or special problems which its proposed location may present.”-549

“Any shopping center proposed in an area zoned for retail business would be generally suitable and compatible in that area under the Zoning Ordinance of the city and … a landowner intending to construct a shopping center in a retail business district does not have the burden of proving suitability or compatibility.”-550 

C. Notes

1. Delegation standards and administrative discretion—“While courts tend to accept ‘general welfare’ as an adequate guideline for special exceptions, the ordinance texts and cases vary on the guidelines to be followed.”-552

2. Discretionary conditions imposed by zoning boards—“The authority to grant special exceptions must be legislatively authorized, while the discretion to follow special uses under that authority is often administrative.”-552

3. Constitutional problems—“In addition to due process and takings problems, special exceptions may implicate such First Amendment rights as freedom of religion.”-552

5. Variances

Otto v. Steinhilber—Ct. of App. of N.Y., 1939

Issue: Whether “upon the record in this case, are there shown the requisite elements which would authorize the Board of Appeals to grant a variance in the application of the zoning laws upon the ground of unnecessary hardship”? NO

Rule: “In order to prevent the oppressive operation of the zoning law in particular instances, when the zoning restrictions are otherwise generally reasonable, the zoning laws usually create a safety valve under the control of a Board of Appeals, which may relieve against ‘unnecessary hardship’ in particular instances.”-553

“Before the Board may exercise its discretion and grant a variance upon the ground of unnecessary hardship, the record must show that (1) the land in question cannot yield a reasonable return if used only for a purpose allowed in that zone; (2) that the plight of the owner is due to unique circumstances and not to the general conditions in the neighborhood which may reflect the unreasonableness of the zoning ordinance itself; and (3) that the use to be authorized by the variance will not alter the essential character of the locality.”-554

A. Notes

1. Variance theory—requisite grounds--“Most states require unnecessary hardship for the grant of a variance, and adopt the test of the principal case—that the applicant prove that the zoning restriction prevents any reasonable return on a conforming use; or that it amounts to virtual confiscation of the property.”-555

2. Unique hardship—“The view that the hardship must be unique to the particular property, and not to the owner or the general public is generally established.”-555

3. Variance consistency with comprehensive plans—“The third requirement of the principal case—that the variance not alter the character of the locality—is sometimes expressed by the requirement that it do no violence to the comprehensive plan of the municipality.”-556

B. Subdivision controls

1. Official maps

a. “the official map … is one way to fix building lines.  The official map may plat future as well as existing streets.”-557

b. “the master plan is not binding upon landowners; the official map is.”

c. “The adoption of an official map specifically identifies and maps future locations for public uses and officially reserves the sites for future public acquisition.  By prohibiting or restricting development within the areas needed for public uses, it assures that where negotiated settlements are not possible, condemnation proceedings can be used to avoid costly acquisition.”-557

Lomarch Corp. v. Mayor of Englewood—S.Ct. of N.J., 1968

Issue: Whether an ordinance which freezes for a one year period any attempt to develop land constitutes an impermissible taking?  YES

Holding: “the ‘option’ for the purchase of land upon the unilateral action of the municipality without any consensual action of the landowner, was statutorily granted to the municipality only upon the implied duty and obligation to make payment of adequate compensation to the landowner for the temporary taking and his deprivation of use.”-560

Rule: “any attempt to deprive a landowner of the use of his property for one year [is] unconstitutional absent an intent to compensate the landowner.”-560

2. Subdivision by private developers

a. “Subdivision laws are related to mapping and zoning, and partake of elements of both.  They determine the layout of unimproved land and impose conditions for its development.  Municipal planning acts usually include all three devices of mapping, subdivision and zoning law.”-561

Associated Home Builders of Greater E. Bay, Inc. v. Walnut Creek—S.Ct. of Cal.’71

Issue: Whether an ordinance permitting a city or county to require dedication of land or the payment of fees for park or recreational purposes as a condition to the approval of a final subdivision map is valid and enforceable? YES

b. Notes

1. “Statutes requiring dedication of park and playground land as a condition precedent to the approval of plats are in force in one form or another in most all states.”-567

Frank Ansuini, Inc. v. City of Cranston—S.Ct. of R.I., 1970

 Rule: “a developer may be required to donate only such portion of the land to be divided as may be needed for such public uses as will result from the activities specifically and uniquely attributable to him.”-568

“the legislature may require a stated percentage donation in which case the burden is on each would be developer to show that the stated percentage is unreasonable as to him.”

C. Control of growth and development

1. Exclusionary zoning

Surrick v. Zoning Hearing Bd.—S.Ct. of Penn., 1977

Issue: Whether “the township ordinance unconstitutionally excludes multi-family dwellings”? YES

Holding: “we hold that Upper Providence Township has not provided a ‘fair share’ of its land for development of multi-family dwellings.”-574

Rule: “this Court has employed a substantive due process analysis in reviewing zoning schemes and has concluded implicitly that exclusionary or unduly restrictive zoning techniques do not have the requisite substantial relationship to the public welfare.”-572

“we adopted the ‘fair share’ principle, which requires local political units to plan for and provide land-use regulations which meet the legitimate needs of all categories of people who may desire to live within its boundaries.”-572

a. Notes

1. The fair share quagmire—In Southern Burlington County NAACP v. Mount Laurel, the N.J. Supreme Court held: “(a) that ‘bona-fide efforts’ will not suffice, but municipalities must in fact provide realistic opportunities for construction of a fair share of moderate income housing; (b) that the numerical fair share of a region’s lower income housing needs must include bonuses, set-asides and cooperation to obtain federal housing subsidies; (c) that municipalities must remove excessive restrictions and exactions, and use affirmative measures to zone for mobile homes and least-cost housing; (d) that three judges be selected to preside over all Mount Laurel type litigation with directions to void ordinances to effect compliance with the instant mandate; and (e) that trial courts are authorized to hire masters, and experts in order to conclude all issues at trial.”-575

2. Density controls—“Mere exclusionary effect of a zoning ordinance without proof of discriminatory intent is insufficient to establish a constitutional violation against racial minorities.  Village of Arlington Heights v. Metropolitan Housing Development Corp.”

2. Timed development controls

Golden v. Planning Bd. of Town of Ramapo—Ct. of App. of N.Y., 1972

Issue: Whether “development may be conditioned pending the provision by the municipality of specified services and facilities”? YES

Rule: “phased growth is well within the ambit of existing enabling legislation.”-580

“The fact that the ordinance limits the use of, and may depreciate the value of the property will not render it unconstitutional … unless it can be shown that the measure is either unreasonable in terms of necessity or the diminution in value is such as to be tantamount to a confiscation.”-581

“where it is clear that the existing physical and financial resources of the community are inadequate to furnish the essential services and facilities which a substantial increase in population requires, there is a rational basis for ‘phased growth….’”-581

3. Cost control; exactions, impact and other fees

a. Transferable development rights

W. Montgomery Cty Citizens Ass’n v. Md.-Nat’l Cap. Park and Planning Comm’n
Issue: Whether “the District Council validly exercised its zoning authority when it approved for adoption amendments to a master plan” NO

Holding: “Because approval of amendments to the Master Plan does not come within the mandated procedures for legislative zoning action, this process cannot constitute a valid exercise of zoning authority.”-586

Rule: “A county enjoys no inherent power to zone or rezone, and may exercise zoning power only to the extent and in the manner directed by the State Legislature.”-582

b. Impact and linkage fees and taxes

Holmdel Builders Ass’n v. Township of Holmdel—S.Ct. of N.J., 1990

Issue: Whether “there is statutory authority, derived from the FHA, the Municipal Land Use Law, … and the general police power of government … that enables a municipality to impose affordable housing development fees as a condition for development approval”? YES, but….
Holding: “Inclusionary zoning through the imposition of development fees is permissible because such fees are conducive to the creation of a realistic opportunity for the development of affordable housing; development fees are the functional equivalent of mandatory set asides; and it is fair and reasonable to impose such fee requirements on private developers when they possess, enjoy, and consume land, which constitutes the primary resource for housing.”-593

BUT, “agency rulemaking is reasonably required in order to fulfill the legislative purpose of the FHA with respect to inclusionary zoning measures.  We further conclude that COAH’s exercise of its rulemaking authority in the area of inclusionary zoning is incomplete because COAH has not yet specifically addressed mandatory development fees as available inclusionary zoning devices.”-594 

Rule: “every municipality, not just developing municipalities, must provide a realistic, not just a theoretical, opportunity for the construction of lower-income housing….  [t]he solution to the shortage of affordable housing could not ‘depend on the inclination of developers to help the poor, [but rather must rely] on affirmative inducements to make the opportunity real.’”-590

“If the primary purpose of the fee is to raise general revenue, it is a tax.  If, however, the primary purpose is to reimburse the municipality for services reasonably related to development, it is a permissible regulatory exaction.”-595

D. Incompatible private use restrictions

E. Additional constitutional challenges: due process; regulatory taking

1. Zoning procedure and due process

Eastlake v. Forest City Enterprises, Inc.—S.Ct., 1976

Issue: Whether “a city charter provision requiring proposed land use changes to be ratified by 55% of the votes cast violates the due process rights of a landowner who applies for a zoning change”? NO

Holding: “As a basic instrument of democratic government, the referendum process does not, in itself, violate the Due Process Clause of the Fourteenth Amendment when applied to a rezoning ordinance.”-604

Rule: “A referendum cannot … be characterized as a delegation of power.”-602

“In establishing legislative bodies, the people can reserve to themselves power to deal directly with matters which might otherwise be assigned to the legislature.”-602

2. Regulatory taking

Penn Central Transp. Co. v. N.Y. City—S.Ct., 1978

Issue: Whether “the restrictions imposed by New York City’s law upon appellant’s exploitation of the Terminal site effect a ‘taking’ of appellant’s property for a public use within the meaning of the Fifth Amendment”? NO

Holding: “we conclude that the application of New York City’s Landmark Preservation Law has not effected a ‘taking’ of appellant’s property.  The restrictions imposed are substantially related to the promotion of the general welfare and not only permit reasonable beneficial use of the landmark site but afford appellants opportunities further to enhance not only the Terminal site proper but also other properties.”-612

Rule: “we have frequently observed that whether a particular restriction will be rendered invalid by the Government’s failure to pay for any losses proximately caused by it depends largely ‘upon the particular circumstances [in that] case.”-608

“A ‘taking’ may more readily be found when the interference with property can be characterized as a physical invasion by Government, … than when interference arises from some public program adjusting the benefits and burdens of economic life to promote the common good.”-609

“a state statute that substantially furthers important public policies may so frustrate distinct investment backed expectations as to amount to a ‘taking.’”-609

“Government actions that may be characterized as acquisitions of resources to permit or facilitate uniquely public functions have often been held to constitute ‘takings.’”-609

First English Evangelical Lutheran Church  v. County of L.A.—S.Ct., 1987

Issue: Whether “the Just Compensation Clause requires the government to pay for ‘temporary’ regulatory takings”? YES

Rule: “’temporary’ takings which … deny a landowner all use of his property, are not different in kind from permanent takings, for which the Constitution clearly requires compensation.”-616

“The value of a leasehold interest in property for a period of years may be substantial, and the burden on the property owner in extinguishing such an interest for a period of years may be great indeed….  Where this burden results from governmental action that amounted to a taking, the Just Compensation Clause of the Fifth Amendment requires that the government pay the landowner for the value of the use of the land during this period.”-616

Lucas v. South Carolina Coastal Council—S.Ct., 1992

Issue: Whether “the [Beachfront Management] Act’s dramatic effect on the economic value of Lucas’s lots accomplished a taking of private property under the Fifth and Fourteenth Amendments requiring the payment of ‘just compensation’”? YES

Rule: “We have … described at least two discrete categories of regulatory action as compensable without case-specific inquiry into the public interest advanced in support of the restraint.  The first encompasses regulations that compel the property owner to suffer a physical ‘invasion’ of his property.  In general (at least with regard to permanent invasions), no matter how minute the intrusion, and no matter how weighty the public purpose behind it, we have required compensation.”-70

“The second situation in which we have found categorical treatment appropriate is where regulation denies all economically beneficial or productive use of land….  As we have said on numerous occasions, the Fifth Amendment is violated when land-use regulation ‘does not substantially advance legitimate state interests or denies an owner economically viable use of his land.’”-70

“total regulatory takings must be compensated.”-76

Dolan v. City of Tigard—S.Ct., 1994

Issue: What “is the required degree of connection between the exactions imposed by the city and the projected impacts of the proposed development”?

Holding: “We think a term such as ‘rough proportionality’ best encapsulates what we hold to be the requirement of the Fifth Amendment.  No precise mathematical calculation is required, but the city must make some sort of individualized determination that the required dedication is related both in nature and extent to the impact of the proposed development.”-90

Rule: “Variances are granted only where it can be shown that, owing to special circumstances related to a specific piece of land, the literal interpretation of the applicable zoning provisions would cause ‘an undue or unnecessary hardship’ unless the variance is granted.”-83

“Under the well settled doctrine of ‘unconstitutional conditions,’ the government may not require a person to give up a constitutional right … in exchange for a discretionary benefit conferred by the government where the property sought has little or no relationship to the benefit.”-86
Presbytery of Seattle v. King County—S.Ct. of Wa., 1990

Issue: “Does a land use regulation which prohibits development of a portion of an undivided parcel of property constitute a ‘taking’ of the portion which must remain undeveloped”? YES

Rule: “If a regulation does not infringe upon a fundamental attribute of ownership, and if it protects the public from one of the foregoing listed harms, then no constitutional ‘taking’ requiring just compensation exists.”-621

“However, even if the regulation protects the public from harm, and does not deny the owners a fundamental attribute of ownership (and is thus insulated from a ‘takings’ challenge), it still must withstand the due process test of reasonableness.  The inquiry here must be whether the police power (rather than the eminent domain power) has exceeded its constitutional limits.  To determine whether the regulation violates due process, the court should engage in the classic 3-prong due process test and ask: (1) whether the regulation is aimed at achieving a legitimate public purpose; (2) whether it uses means that are reasonably necessary to achieve that purpose; and (3) whether it is unduly oppressive on the land owner.”-622

“The ‘taking’ analysis requires that the court first ask whether the regulation substantially advances legitimate state interests.  If it does not, then it constitutes a ‘taking.’  If it does substantially advance a legitimate state interest, then it becomes necessary to look further and see if the challenge to the regulation is a facial challenge or one involving application of the regulation to specific property.”-623

“If the case is a facial challenge, then the landowner must show that the regulation denies all economically viable use of any parcel of regulated property in order to constitute a taking.”-623

“If the challenge involves an application of the regulation to specific property, then the court should consider: (1) the economic impact of the regulation on the property; (2) the extent of the regulation’s interference with investment-backed expectations; and (3) the character of the government action.”-624

“just compensation must be paid for the period during which the taking is effective.”-625

IX. Public property: Acquisition, Ownership and Use

A. Purchase, dedication, and gift

Watson v. Albuquerque—S.Ct. of N.M., 1966

Issue: Whether “there was a common law dedication of the street”? NO

Rule: “At common law, there must be both an offer of dedication by the owner and an acceptance by the city to constitute a complete dedication….  It is well settled that an owner of property cannot, simply by making a plat, impose the burden of dedication upon a municipality.”-627

“The city’s liability by acceptance arises only when it has done some act which unequivocally shows an intent to assume jurisdiction over the property dedicated.”-627

B. Limitations on use and disposition

1. Constitutional limitations

2. Disposition

Taylor v. Carpenter—S.Ct. of Ohio, 1976

Issue: Whether the city’s vacation of an alley is sufficient to grant a fee simple interest in one half of the alley in each of two lot owners whose property abuts the alley? YES

Rule: “where a street is vacated by a city, the land of which it was comprised passes in equal halves to the abutting lot owners, subject only to such rights as other such owners may have in the street as a necessary means of access to their properties.”-633

“upon vacation of an alley by a city, abutting lot owners, as to that portion of the alley abutting their properties, are vested with a fee simple interest in one-half of the width of the strip of land which formerly comprised the alley, irrespective of the fact that the original owner and dedicator of the land was not the predecessor in title to all such abutting lot owners; subject, however, to those rights which other owners may have in the alley as a necessary means of access to the properties.”-634

C. Eminent domain

1. “The power of eminent domain is an attribute of sovereignty.  It is an inherent power of the state; not derived from, but limited by, the fundamental principles of the constitution.”-634

2. De facto takings

a. “the term ‘inverse condemnation’ simply serves to reflect the fact that in a formal exercise of eminent domain, the condemning government is the initiating party, even though a de facto claim (time of taking) may be asserted there by the defendant property owner.”-635

b. “In ‘inverse’ cases, the property owner is the plaintiff seeking to be compensated for a taking by a government defendant that has the eminent domain power and should have used it, but did not.”-635

Martin v. Port of Seattle—S.Ct. of Wa., 1964

Issue: Whether the trial court erred in holding that the Ps stated a claim for relief where their suit was based on a taking theory for the Ds’ flights over or near their homes? NO

Holding: “We hold that no overflight or direct physical invasion of the airspace over the land is necessary in order to maintain an action under the ‘taking or damaging’ provision of the state constitution.”-638

Rule: “When the land of an individual is diminished in value for the public benefit, then justice, and the constitution, require that the public pay.”-638

3. Interests subject to eminent domain

a. “all interests that qualify as ‘property rights,’ in a broad sense, may be subject to condemnation and compensation claims.”-640

b. “Dominant estates in land created by private restrictions, covenants, easements or other servitudes may be compensable depending upon (a) state property law; and (b) the extent of statutory modification of such interests.”-640

4. Public use or purpose

Hawaii Housing Authority v. Midkiff—S.Ct., 1984

Issue: Whether “the Public Use Clause of [the Fifth Amendment], made applicable to the States through the Fourteenth Amendment, prohibits the State of Hawaii from taking, with just compensation, title in real property from lessors and transferring it to lessees in order to reduce the concentration of ownership of fees simple in the State”? NO

Holding: “Redistribution of fees simple to correct deficiencies in the market determined by the state legislature to be attributable to land oligopoly is a rational exercise of the eminent domain power.  Therefore, the Hawaii statute must pass the scrutiny of the Public Use Clause.”-645

Rule: “where the exercise of the eminent domain power is rationally related to a conceivable public purpose, the Court has never held a compensated taking to be proscribed by the Public Use Clause.”-644

“the [constitutional requirement] is satisfied if … the … [state] Legislature rationally could have believed that the [Act] would promote its objective.  When the legislature’s purpose is legitimate and its means are not irrational, our cases make clear that empirical debates over the wisdom of takings—no less than debates over the wisdom of other kinds of socioeconomic legislation—are not to be carried out in the federal courts.”-645

a. Notes

1. Public use—“The concept of ‘public use’ has had an uneven development.  Two broad views developed on the general test.  ‘Under one rule, an ‘actual use’ by the public is required.  To the courts adopting the other rule, a ‘beneficial use’ to the public is sufficient.  However, in the cases relying on the ‘beneficial use’ theory, the courts have held that elimination of blight was the controlling purpose and, although there was a possibility of resale or lease of the land to private persons, this was still a part of the public use, in cases relying upon the ‘actual use’ theory, primary emphasis is placed on the fact that the area in question was to be acquired by the public and used by it.  Sale of the land to private redevelopers after clearance was deemed proper because the public should not retain title to land for which it no longer has any use.”-647

5. Excess and advance condemnation

State Ex Rel. State Hwy. Dep’t v. 9.88 Acres of Land—S.Ct. of Del., 1969

Issue: Whether the “recoupment theory” is recognized in Delaware as a justification for taking more property than the State requires in order to “recoup” the cost of compensating the landowner by selling the excess land? NO

Rule: The recoupment theory, which is NOT recognized in Delaware, “seeks to diminish the over-all cost of a particular public improvement by the condemnation of other abutting or adjacent property not actually needed for the particular improvement, with the ability ultimately to sell such excess property.”-651

a. Notes

1. “The reasoning behind the ‘remnant theory,’ is that fragments of lots would remain of such shape and size as to render them separately valueless, with the result that the city would be required to pay for the whole, although it took only a part, and with the further result that because of the lack of such value, the city would thereafter be deprived of collecting taxes on these remnants.”-652

6. Just compensation

a. “Most—perhaps ninety-eight percent—of the land acquired by eminent domain is obtained without litigation, by private negotiation.”-653

Pokorny v. Local 310—Ct. of App. of Ohio, 1973

 Rule: “In determining fair market value [for compensating property owners], there are three recognized methods of appraisal: (1) cost of reproducing property less depreciation, (2) market data approach utilizing recent sales of comparable property, and (3) income or economic approach based upon capitalization of net income.”-654

Pokorny v. Local 310 II—S.Ct. of Ohio, 1974

Issue: Whether the trial court erred in failing to take “discounting” into account as a method of determining the value of the property? YES

Rule: “Discounting is the determination of the present value of future income or benefits.”-655

Hetland v. Capaldi—S.Ct. of R.I., 1968

Issue: Whether “evidence of the loss of privacy or seclusion may properly be considered in a determination of the fair market value of the land remaining after the taking”? YES

Rule: “It is well settled that the measure of damages applicable in a case involving a partial taking is the value of the land taken at the time it is taken, together with any special or peculiar damages which result to the remaining land, or, to put it otherwise, the owner of such land is entitled to full compensation for such damages as he sustains by reason of the taking.”-657

“where there has been a partial taking that results in a loss of seclusion with respect to the remaining land, such loss of seclusion is an element that may be considered in establishing the amount of damages to which the owner is entitled….”-658

Gradison v. State—S.Ct. of Ind., 1973

 Rule: “In determining the amount of damages in a condemnation case, the jury must find the fair market value of the property at the time of the taking.”-658

“In eminent domain proceedings the rule is that all facts which an ordinarily prudent man would take into account before forming a judgment as to the market value of property he contemplates purchasing is relevant and material.”-659

“where benefits to the residue are deductible from the compensation allowable for damages thereto, the benefits must be special to the property in question.”-659

“if the value of the appellees’ residual land is enhanced because the location of the new highway has made it desirable for purposes other than farming, such enhanced value is a special benefit to them, although other landowners along the highway may be similarly benefited.”-659

b. Notes

1. Value standards—“As the above cases illustrate, property value may be established on the basis of market data, investment return potential (i.e., determining capital value from the net income it may produce), or replacement value.”-660

2. Market standards—“The majority of jurisdictions employ a market value standard which contemplates valuation of the highest and best use to which the property is adaptable.”-661

3. The effect of land use controls—“Zoning plays [an] important part in ascertaining the market value of property in condemnation proceedings.  The doctrine of reasonable probability of rezoning has been adopted in all jurisdictions where the issue has been presented, and its effect is still growing.”-661

4. Consequential damages—“It is clear … that the compensability of consequential damage claims, such as lost rentals, revenue potential of improvements, fixtures, equipment, removal costs, and loss of patronage or good will, must be appraised according to the governing case and statute law in each jurisdiction.”-662

7. Intergovernmental condemnations

United States v. 50 Acres of Land—S.Ct., 1984

Issue: Whether “a public condemnee is entitled to compensation measured by the cost of acquiring a substitute facility if it has a duty to replace the condemned facility”? NO

Holding: “We hold that this measure of compensation is not required when the market value of the condemned property is ascertainable.”-663

Rule: “it is most reasonable to construe the reference to ‘private property’ in the Takings Clause of the Fifth Amendment as encompassing the property of state and local governments when it is condemned by the United States.  Under this construction, the same principles of just compensation presumptively apply to both private and public condemnees.”-664

a. Notes

1. “the supremacy clause authorizes federal taking of state and local government property, but such property is deemed private and compensable under the Fifth Amendment.”-665

Village of Arlington Heights v. Metro. Housing Develop. Corp.—S.Ct., 1977

Issue: Whether the racially discriminatory impact of the denial of a zoning request is sufficient, in and of itself, to constitute an equal protection violation? NO
Rule: “Absent a pattern as stark as that in Gomillion or Yick Wo, impact alone is not determinative, and the Court must look to other evidence.”-622

There must be a discriminatory purpose behind a decision in order to render it invalid under the 14th Amendment.

Southern Burlington County NAACP v. Township of Mt. Laurel—S.Ct. of N.J., 1975

Issue: Whether “a developing municipality like Mount Laurel may validly, by a system of land use regulation, make it physically and economically impossible to provide low and moderate income housing in the municipality for the various categories of persons who need and want it and thereby, as Mount Laurel has, exclude such people from living within its confines because of the limited extent of their income and resources”? NO

Rule: “We conclude that every … municipality must, by its land use regulations, presumptively make realistically possible an appropriate variety and choice of housing.  More specifically, presumptively it cannot foreclose the opportunity of the classes of people mentioned for low and moderate income housing and in its regulations must affirmatively afford that opportunity, at least to the extent of the municipality’s fair share of the present and prospective regional need therefor.  These obligations must be met unless the particular municipality can sustain the heavy burden of demonstrating peculiar circumstances which dictate that it should not be required so to do.”-10

