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Prof. Resp. Outline

I. Introduction to Legal Ethics

A. “Ethics” and “Legal Ethics”

1. “The first meaning [of ethics] is ‘the study of the general nature of morals and of the specific moral choices to be made by the individual in his relationship with others; the philosophy of morals.  Also called ‘moral philosophy.’’  A second meaning is ‘the rules or standards governing the conduct of the members of a profession.’”-4

2. With respect to the codified rules governing the conduct of lawyers, 5 conclusions should be reached:

a. “Some of the rules promulgated by the organized bar do not concern ethics issues.”-4

b. “Most of the rules that do concern ethics issues provide answers to questions that could not be answered by common sense or by consulting one’s personal creed of moral behavior.”-4

c. “The rules of legal ethics are silent on many ethics issues that commonly face members of the legal profession.”-4

d. “Even when you can find a legal ethics rule on point, many of them are ‘open textured,’ or (to put it less gently) ‘highly ambiguous,’ either deliberately or as a result of ‘muddled thinking.’”-5

e. “On occasion you may conclude that a rule of legal ethics permits, or even requires, conduct that offends your common sense and personal moral creed.”-5

B. Utilitarianism—Mill 

1. “The creed which accepts as the foundation of morals, Utility, or the Greatest Happiness Principle, holds that actions are right in proportion as they tend to promote happiness, wrong as they tend to produce the reverse of happiness.  By happiness is intended pleasure, and the absence of pain; by unhappiness, pain, and the privation of pleasure.”-7

2. “According to the Greatest Happiness Principle, as above explained, the ultimate end, with reference to and for the sake of which all other things are desirable (whether we are considering our own good or that of other people), is an existence exempt as far as possible from pain, and as rich as possible in enjoyments, both in point of quantity and quality; the test of quality, and the rule for measuring it against quantity, being the preference felt by those who in their opportunities of experience, to which must be added their habits of self-consciousness and self-observation, are best furnished with the means of comparison.  This, being according to the utilitarian opinion, the end of human action, is necessarily also the standard of morality; which may accordingly be defined, the rules and precepts for human conduct, by the observance of which an existence such as has been described might be, to the greatest extent possible, secured to all mankind; and not to them only, but, so far as the nature of things admits, to the whole sentient creation.”-7

3. “As between his own happiness and that of others, utilitarianism requires him to be as strictly impartial as a disinterested and benevolent spectator.”-7

4. “In the golden rule of Jesus of Nazareth, . . . To do as you would be done by, and to love your neighbor as yourself, constitute the ideal perfection of utilitarian morality . . . .  [U]tility would enjoin, first, that laws and social arrangements should place the happiness, or . . . the interest, of every individual, as nearly as possible in harmony with the interest of the whole; and secondly, that education and opinion, which have so vast a power over human character, should so use that power as to establish in the mind of every individual an indissoluble association between his own happiness and the good of the whole; especially between his own happiness and the practice of such modes of conduct, negative and positive, as regard for the universal happiness prescribes; so that not only he may be unable to conceive the possibility of happiness to himself, consistently with conduct opposed to the general good, but also that a direct impulse to promote the general good may be in every individual one of the habitual motives of action, and the sentiments connected therewith may fill a large and prominent place in every human being’s sentient existence.”-8

5. “[E]ven this rule, sacred as it is, admits of possible exceptions, as acknowledged by all moralists; the chief of which is when the withholding of some fact (as of information from a malefactor, or of bad news from a person dangerously ill) would save an individual (especially an individual other than oneself) from great and unmerited evil, and when the withholding can only be effected by denial.  But in order that the exception may not extend itself beyond the need, and may have the least possible effect in weakening reliance on veracity, it ought to be recognized, and, if possible, its limits defined; and if the principle of utility is good for anything, it must be good for weighing these conflicting utilities against one another, and marking out the region within which one or the other preponderates.”-9

C. The debate over utilitarianism—Rachels 

1. “Classical Utilitarianism . . . can be summarized in three propositions: First, actions are to be judged right or wrong solely in virtue of their consequences.  Nothing else matters.  Right actions are, simply, those that have the best consequences.  Second, in assessing consequences, the only thing that matters is the amount of happiness or unhappiness that is caused.  Everything else is irrelevant.  Thus right actions are those that produce the greatest balance of happiness over unhappiness.  Third, in calculating the happiness over unhappiness that will be caused, no one’s happiness is to be counted as more important than anyone else’s.  Each person’s welfare is equally important.”-10

2. “The idea that happiness is the ultimate good . . . is known as Hedonism . . . . It has always been an attractive theory because of its beautiful simplicity, and because it expresses the intuitively plausible notion that things are good or bad only on account of the way they make us feel.”-11

3. In some circumstances, “[t]he best consequences would be achieved by lying; therefore, according to Utilitarianism, lying is the thing to do.  But, the argument continues, it would be wrong to bring about the execution of an innocent man.  Therefore, Utilitarianism, which implies it would be right, must be incorrect.”-12

4. “The moral to be drawn . . . is that Utilitarianism is at odds with the idea that people have rights that may not be trampled on merely because one anticipates good results.”-13

5. “Utilitarianism is vulnerable to criticism because it looks only to future consequences . . . . Utilitarianism makes the past irrelevant, and so it seems deficient for just that reason.”

6. There are 3 main defenses offered by Utilitarians:

a. “The first line of defense is to point out that the examples used in the antiutilitarian arguments are unrealistic and do not describe situations that come up in the real world.”-14

b. “The second line of defense . . . proposes to save Utilitarianism by giving it a new formulation . . . . [T]he new version of Utilitarianism modifies the theory so that individual actions will no longer be judged by the Principle of Utility.  Instead, rules will be established by reference to the principle, and individual acts will then be judged right or wrong by reference to the rules.  This new version of the theory is called Rule-Utilitarianism, to contrast it with the original theory, now commonly called Act-Utilitarianism.”-15

c. “Finally, . . . [the third line of defense asks] [w]hy should we simply assume that our feelings are always correct?  And why should we reject a plausible, rational theory of ethics such as Utilitarianism simply because it conflicts with those feelings?  Perhaps it is the feelings, not the theory, that should be discarded.”-16

7. “The strength of Utilitarianism is that it firmly resists ‘corruption’ by possibly irrational elements.  By sticking to the Principle of Utility as the only standard for judging right and wrong, it avoids all danger of incorporating into moral theory prejudices, feelings, and ‘intuitions’ that have no rational basis.”-17

8. “If in fact people have the power to choose their own actions, in such a way that they are responsible for those actions and what results from them, then acknowledging their deserts is just a way of acknowledging their standing as autonomous individuals.  In treating them as they deserve to be treated, we are responding to the way they have freely chosen to behave.  Thus in some instances we will not treat everyone alike, because people are not just members of an undifferentiated crowd.  Instead, they are individuals who, by their own choices, show themselves to deserve different kinds of responses.”-17

9. “Utilitarianism is not itself a fully adequate theory because there is at least one important matter-individual desert-that escapes its net.”-17

D. Roots of the Golden Rule

1. As indicated by Mill, the golden rule is based on the biblical standards that one should do to others as they would have others do to them, and that they should love their neighbors as they love themselves.

2. “[T]he golden rule gives us a method or procedure for determining whether a particular act is right or wrong.”-19

3. “The inversion states: ‘Do unto others as they would have you do unto them.’  The inversion would lead to absurd consequences.”-19

E. The Categorical Imperative—Kant 

1. “The pre-eminent good which we call moral can . . . consist in nothing else than the conception of law in itself, which certainly is only possible in a rational being, in so far as this conception, and not the expected effect, determines the will.”-20

2. “The shortest way . . . and an unerring one, to discover the answer to this question whether a lying promise is consistent with duty, is to ask myself, ‘should I be content that my maxim (to extricate myself from difficulty by a false promise) should hold good as a universal law, for myself as well as for others?”-20

3. “I only ask myself: Canst thou also will that thy maxim should be a universal law?  If not, then it must be rejected, and that not because of a disadvantage accruing from it to myself or even to others, but because it cannot enter as a principle into a possible universal legislation, and reason extorts from me immediate respect for such legislation.”-21

4. “If then there is a supreme practical principle or, in respect of the human will, a categorical imperative, it must be one which, being drawn from the conception of that which is necessarily an end for everyone because it is an end in itself, constitutes an objective principle of will, and can therefore serve as a universal practical law.  The foundation of this principle is: rational nature exists as an end in itself.”-22

F. Commentary on Kant’s Theory—O’Neill

1. “The primary focus of Kantian ethics is . . . on action rather than either results, as in utilitarian thinking, or entitlements, as in theories that make human rights their fundamental category.”-23

2. “When we want to work out whether a proposed act or policy is morally required we should . . . see whether the act or policy is required by, or ruled out by, or merely compatible with maxims that avoid using others as mere means and maxims that treat others as ends in themselves.”-24

3. “We use others as mere means if what we do reflects some maxim to which they could not in principle consent.”-24

4. “To avoid unjust action it is not enough to observe the outward forms of free agreement and cooperation; it is also essential to see that the weaker party to any agreement has a genuine option to refuse the fundamental character of the proposal.”-25

5. “Hence Kantian principles requires us not only to act justly, that is in accordance with maxims that don’t coerce or deceive others, but also to avoid manipulation and to lend some support to others’ plans and activities.”-26 

II. Sources and Application of Legal Ethics Rules

A. ABA Model Rules of Professional Conduct

Rule 5.5—Unauthorized Practice of Law


A lawyer shall not:

(a) practice law in a jurisdiction where doing so violates the regulation of the legal profession in that jurisdiction; or 

(b) assist a person who is not a member of the bar in the performance of activity that constitutes the unauthorized practice of law.

Rule 8.1—Bar Admission and Disciplinary Matters


An applicant for admission to the bar, or a lawyer in connection with a bar admission application or in connection with a disciplinary matter, shall not:

(a) knowingly make a false statement of material fact; or

(b) fail to disclose a fact necessary to correct a misapprehension known by the person to have arise in the matter, or knowingly fail to respond to a lawful demand for information from an admission or disciplinary authority, except that this rule does not require disclosure of information otherwise protected by rule 1.6.

Rule 8.2—Judicial and Legal Officials

(a) A lawyer shall not make a statement that the lawyer knows to be false or with reckless disregard as to its truth or falsity concerning the qualifications or integrity of a judge, adjudicatory officer or public legal officer, or of a candidate for election or appointment to judicial or legal office.

(b) A lawyer who is a candidate for judicial office shall comply with the applicable provisions of the code of judicial conduct.

Rule 8.3—Reporting Professional Misconduct

(a) A lawyer having knowledge that another lawyer has committed a violation of the rules of professional conduct that raises a substantial question as to that lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects, shall inform the appropriate professional authority.

(b) A lawyer having knowledge that a judge has committed a violation of applicable rules of judicial conduct that raises a substantial question as to the judge’s fitness for office shall inform the appropriate authority.

(c) This rule does not require disclosure of information otherwise protected by Rule 1.6 or information gained by a lawyer or judge while serving as a member of an approved lawyers assistance program to the extent that such information would be confidential if it were communicated subject to the attorney-client privilege.

Rule 8.4—Misconduct


It is professional misconduct for a lawyer to:

(a) violate or attempt to violate the rules of professional conduct, knowingly assist or induce another to do so, or do so through the acts of another;

(b) commit a criminal act that reflects adversely on the lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects;

(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;

(d) engage in conduct that is prejudicial to the administration of justice;

(e) state or imply an ability to influence improperly a government agency or official; or

(f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of judicial conduct or other law.

Rule 8.5—Disciplinary Authority; Choice of Law

(a) Disciplinary Authority.  A lawyer admitted to practice in this jurisdiction is subject to the disciplinary authority of this jurisdiction, regardless of where the lawyer’s conduct occurs.  A lawyer may be subject to the disciplinary authority of both this jurisdiction and another jurisdiction where the lawyer is admitted for the same conduct.

(b) Choice of Law.  In any exercise of the disciplinary authority of this jurisdiction, the rules of professional conduct to be applied shall be as follows:

(1) for conduct in connection with a proceeding in a court before which a lawyer has been admitted to practice (either generally or for purposes of that proceeding), the rules to be applied shall be the rules of the jurisdiction in which the court sits, unless the rules of the court provide otherwise; and

(2) for any other conduct,

(i) if the lawyer is licensed to practice only in this jurisdiction, the rules to be applied shall be the rules of this jurisdiction, and

(ii) if the lawyer is licensed to practice in this and another jurisdiction, the rules to be applied shall be the rules of the admitting jurisdiction in which the lawyer principally practices; provided, however, that if particular conduct clearly has its predominant effect in another jurisdiction in which the lawyer is licensed to practice, the rules of that jurisdiction shall be applied to that conduct.

B. The Organization of the Bar

1. “In the United States, admission to the bar and lawyer discipline has traditionally been a matter of state concern.”-30

2. Admission to practice in the courts of a state—“In most states, admission to practice law is gained by graduating from law school, passing the state’s bar examination, and demonstrating that you possess good moral character.”-30

a. Residency requirements

(i) “In the past, many states imposed residency requirements, but, since 1985, the Supreme Court has repeatedly struck down such requirements.  In . . . Supreme Court of New Hampshire v. Piper, . . . the Court held that the New Hampshire Supreme Court’s refusal to swear in a Vermont resident who had passed the state’s bar examination violated the Constitution’s privileges and immunities clause.  The Court established a narrow exception if a state can demonstrate ‘substantial’ reasons for discriminating against nonresidents and can show that the difference in treatment bears a close relation to those reasons.”-30

(ii) In Supreme Court of Virginia v. Friedman, the Supreme Court “struck down a Virginia rule that let permanent Virginia residents licensed out of state waive into the Virginia bar, but required non-Virginia residents to take the state bar examination.”-31

(iii) In Barnard v. Thorstenn, the Supreme Court, “found none of the reasons [put forth] substantial enough to justify excluding nonresidents from the Virgin Islands bar . . . . In Barnard, the Court decided that requiring nonresident lawyers to meet th[e] burden [of representing indigent criminal defendants] personally ‘is too heavy a burden on the privileges of nonresidents and bears no substantial relation to the [Virgin Islands’] objective.’”-31

(iv) “Because the Supreme Court’s decisions now require equality in treatment between in-state and out-of-state applicants to the bar, residence-based waivers are no longer allowed.  These states must either allow any nonresident admission upon waiver on the same basis as residents, or abolish the waiver privilege.”-31

b. Character requirements

(i) “All states require that an applicant for admission to the bar possess ‘good moral character,’ although enforcement of this requirement is uneven and sporadic . . . . The elements of good moral character remain vague, but there is general agreement that they include honesty, respect for law and respect for the rights of others.”-32

(ii) “In Konigsberg v. State Bar, . . . the Supreme Court rejected mere membership in the Communist Party as proof that an applicant lacked good moral character.”-32

In Re DeBartolo—S. Ct. of Ill., 1986

Issue: Whether the Committee on Character and Fitness for the First Judicial District erred in failing to certify that the petitioner possessed the good moral character and general fitness necessary for the practice of law? NO

Rule: “An applicant for admission to the bar must show that he possesses the good moral character and general fitness necessary for the practice of law . . . . ”-34

C. Admission to Practice in Other States and the Federal Courts

1. “An attorney who has been admitted in one state and who wants to represent a particular client in a court of another state may also petition that court to appear pro hac vice, i.e., ‘for this turn only.’  There is no right to appear pro hac vice . . . and each case requires a separate petition.  In some jurisdictions, the attorney must enlist a local attorney as co-counsel.  This requirement is to assure compliance with local procedure and provide accountability to the court, although some argue that it is really an economic device to protect the local bar.”-35

2. “A majority of the states have reciprocity arrangements that allow an attorney who has practiced in one state for a set number of years to gain full admission to practice in another state simply by filing a petition.  But these arrangements are of no help to a lawyer from a state that does not reciprocate.”-35

3. “An attorney who wants to practice in a federal court must be separately admitted to the bar of that court, because each federal court maintains its own separate bar.  Typically, admission is granted upon motion by an attorney who is already a member of that court’s bar and who can affirm that the applicant is a person of good moral character.  Admission to a federal district court typically requires that the applicant be admitted in the state in which the federal court sits.  Admission to a federal court of appeal requires that the applicant be admitted in the courts of any state.  Admission to the United States Supreme Court requires that the applicant have practiced before the courts of a state for at least three years.”-35

D. Lawyer Associations

1. “ABA Code EC 9-6 . . . provides that every lawyer owes a solemn duty to cooperate with other lawyers in ‘supporting the organized bar through the devotion of time, efforts, and financial support.”-35

2. “In the United States, lawyers have organized themselves into different kinds of groups according to geography, . . . age, . . . ancestry, . . . gender, . . . and areas of legal interest.”-36

3. Nationwide Organizations

a. “[T]he National Bar Association was organized in 1925 in response to discrimination against Black lawyers by other nationwide lawyer groups.”-36

b. “[T]he National Lawyer’s Guild [was] formed in 1936 to work for social reform . . . . Its present activities involve labor and immigration law, race relations, women’s rights, disarmament, and prisoner rights.”-36

c. “[T]he American Law Institute [has] members [who] are judges and lawyers from across the country, and its most well-known project is the Restatement of the Law.”

4. The American Bar Association

a. “The largest of the nationwide bar organizations is the American Bar Association . . . . [I]t was organized in 1878, it now has a membership of over 360,000—about half the lawyers in the country.  The ABA holds itself out as the national voice of the legal profession.”-36

b. “Another ABA function is to accredit law schools.  Most states specify that only graduates of ABA-accredited law schools may take the bar examination, and ABA-accredited law schools accept transfer students only from other ABA-accredited schools.  The ABA sets both quantitative and qualitative standards for accreditation.”

5. State Bar Associations

a. “Each state has a statewide bar association, organized like the American Bar Association, although not so elaborately structured nor involved in so many activities.  A significant distinction between the national organizations and many state bar associations is compulsory membership.”-37

b. “[M]any states require that all lawyers practicing in the state belong to the state bar association.  The lawyer’s license to practice law is membership in the state bar, which must be renewed annually by payment of dues.  This form of compulsory membership is usually described as a mandatory or integrated bar.”-37

c. “In 1961, in Lathrop v. Donohue, the Supreme Court rejected a constitutional challenge to the Wisconsin bar’s membership requirement, and by the 1980’s a majority of the states had unified bars.”-38

d. In Keller v. State Bar of California, “[m]embers of the California state bar sued the bar claiming it was using their mandatory membership dues to advance ideological  and political activities to which they were opposed in violation of their first amendment rights . . . . [T]he Court held the state bar could constitutionally fund activities ‘germane’ to ‘regulating the legal profession and improving the quality of legal services’ from the mandatory dues of all members.  ‘It may not, however, in such manner fund activities of an ideological nature which fall outside of those areas of activity.”-39

6. Local Bar Associations

a. “Bar associations organized on the local level, such as county or city, are voluntary in membership . . . . These organizations provide continuing professional education, act as a public voice on legal issues, serve as a medium for new lawyers to become acquainted with other practitioners, and function as social groups.”-39

E. Sources of Guidance on Legal Ethics

1. State Rules, Statutes, and Rules of Court

a. “Each state has a set of ethics rules that govern the lawyers in that state.  In addition, some states have special statutes that govern the conduct of lawyers, and most courts have local rules that apply to all lawyers who appear before them.”-40

2. ABA Model Code of Professional Responsibility

a. “In 1969, the American Bar Association promulgated the ABA Model Code of Professional Responsibility (the ‘ABA Code’) as a model for the various states to follow in adopting their own sets of legal ethics rules.  It was widely accepted, and within a few years almost all of the states had adopted ethics rules patterned closely on the ABA Code.”-40

3. ABA Model Rules of Professional Conduct

a. “In 1977, the ABA began work on the ABA Model Rules of Professional Conduct (the ‘ABA Model Rules’).  The ABA Model Rules were designed to replace the ABA Code—that is, to become a new model for the states to follow.”-40

b. “As of 1996, thirty-six states and the District of Columbia have adopted new legal ethics rules patterned on the ABA Model Rules, but most of those have made significant changes in important rules such as those concerning confidentiality of client information and solicitation of clients.”-40

4. ABA Code of Judicial Conduct

a. “In 1972, the American Bar Association promulgated the ABA Code of Judicial Conduct (the ‘CJC’) as a model for the various states to follow in adopting their own sets of rules for judges.  Most of the states adopted rules patterned closely on the CJC.  In 1990 the ABA House of Delegates adopted a new Model Code of Judicial Conduct to replace the 1972 Code.  Roughly half the states have now adopted the new model.  In addition, each state has statutes concerning judicial appointment, compensation, disqualification, and discipline.”-41

5. Advisory Opinions of Ethics Committees

a. “The ABA and many state and local bar associations have ethics committees—groups of lawyers who meet to consider, debate, and write opinions about questions of legal ethics.”-41

6. Ethics Hot Lines

a. “Some state and local bar associations are willing to provide quick, rudimentary ethics advice by telephone.”-41

F. Discipline

1. “’Discipline’ refers to the punishment or penalties imposed by a disciplining agency on an attorney who has breached a rule of professional ethics for which such action can be taken.”-42

2. “Three types of discipline or sanctions are common: disbarment, suspension and reprimand (either public or private).”-42

3. “The mildest form of discipline is the reprimand, which is mild in the sense that such discipline does not limit the attorney’s right to practice law.  A private reprimand is an unpublished or private communication between the disciplining agency and the wrongdoing attorney and stating that certain conduct has been improper.  A public reprimand is published, usually in a legal newspaper, a bar association newsletter or a bar journal and identifies the attorney as well as describes the improper conduct.”-42

4. “Suspension is a more stringent level of punishment because the attorney is prohibited from practicing law for the term of the suspension, which can range from several months to several years.  Moreover, suspension may include the requirement that the attorney take and pass the legal ethics bar examination before being readmitted to active practice.”-42

5. “The most serious type of discipline is disbarment.  Although disbarment typically means permanent removal from the practice of law, in some states a disbarred attorney may subsequently petition for readmission.”-42

6. “[A]n attorney can be disciplined for committing an illegal act that involves ‘moral turpitude.’  Moral turpitude is an imprecise term, but it certainly refers to the attorney’s trustworthiness in the eyes of clients, the courts, other attorneys, and the public.  The act which involves moral turpitude need not be committed in one’s role as an attorney, but can be totally unrelated to the practice of law.”-42

7. “Discipline can also be imposed for specific statutory violations—for example statutes containing the attorney’s oath, which provides that an attorney must support the Constitution and laws of the United States, maintain respect due to the courts, tell the truth, and not reject for any personal reason the cause of the defenseless or the oppressed.”-43

8. “The ABA Code and the ABA Model Rules do not prescribe specific disciplinary procedures and sanctions.  These are contained in two separate documents, Model Rules for Lawyer Disciplinary Enforcement (1989) (procedure) and Standards for Imposing Lawyer Sanctions (1986) (sanctions), both produced by the American Bar Association and intended as models for the states to follow.”-43

9. “Most disciplinary agencies keep careful records of all complaints about lawyers.  A case history on a lawyer’s professional life is thus established.”-44

In Re Mountain—S. Ct. of Ks., 1986
Issue: Whether the disciplinary panel’s conclusion that the respondent be disbarred is appropriate where the respondent knowingly represented two parties with conflicting interests; made false statements to both clients and an attorney; served as a procurer of a baby for adoption, and; collected an excessive fee from the second client? YES

Holding: “We conclude the panel’s recommendation that respondent be disbarred is appropriate.”-46

In Re Holmay—S. Ct. of Minn., 1987

Issue: Whether an attorney who knowingly forged or procured the forging of his client’s signature on documents which he falsely notarized, submitted to a court, and served on the opposing party is subject to disciplinary action? YES

Holding: “Respondent is suspended from the practice of law for a period of 30 days.”-47

a. Note on discipline in the federal courts

(i) “Discipline in the federal courts, like admission to practice, is handled separately by the particular district court, court of appeals or Supreme Court involved.  Lawyers disciplined by a state court will not automatically receive federal court discipline [and vice versa].”-47

(ii) “The federal courts exercise their power to discipline lawyers admitted to practice before the court based on their ‘inherent authority to suspend or disbar lawyers.  This inherent power derives from the lawyer’s role as an officer of the court which granted admission.’  Rule 46(b) of the Federal Rules of Appellate Procedure provides a uniform rule for the courts of appeals.  It subjects members of the federal court bar to suspension or disbarment by the court when a member ‘has been suspended or disbarred from practice in any other court of record, or has been guilty of conduct unbecoming a member of the bar of the court.’”-47

(iii) “The Supreme Court’s Rule 8 is similar in substance.  There is no uniform discipline rule in the federal district courts, and recent efforts to develop such a rule have stalled.”-47

(iv) “The Snyder case defined ‘conduct unbecoming a member of the bar’ as ‘conduct contrary to professional standards that shows an unfitness to discharge continuing obligations to clients or to the courts, or conduct inimical to the administration of justice.”-47

(v) “In Snyder, the Court reversed lawyer Robert Snyder’s six-month suspension from practice in the Eighth Circuit.  Snyder had written a ‘harsh’ letter to the Chief Judge of the Eighth Circuit that was highly critical of fees for court appointments.  The Supreme Court found Snyder’s conduct did not rise to the level of ‘conduct unbecoming a member of the bar’ warranting suspension from practice.”-48

III. Beginning and Ending the Lawyer Client-Relationship

A. ABA Model Rules of Professional Conduct

Rule 1.16—Declining or Terminating Representation

(a) Except as stated in paragraph (c), a lawyer shall not represent a client or, where representation has commenced, shall withdraw from the representation of a client if:

(1) the representation will result in violation of the rules of professional conduct or other law;

(2) the lawyer’s physical or mental condition materially impairs the lawyer’s ability to represent the client; or 

(3) the lawyer is discharged.

(b) Except as stated in paragraph (c), a lawyer may withdraw from representing a client if withdrawal can be accomplished without material adverse effect on the interests of the client, or if:

(1) the client persists in a course of action involving the lawyer’s services that the lawyer reasonably believes is criminal or fraudulent.;

(2) the client has used the lawyer’s services to perpetrate a crime or fraud;

(3) a client insists upon pursuing an objective that the lawyer considers repugnant or imprudent;

(4) the client fails substantially to fulfill an obligation to the lawyer regarding the lawyer’s services and has been given reasonable warning that the lawyer will withdraw unless the obligation is fulfilled;

(5) the representation will result in an unreasonable financial burden on the lawyer or has been rendered unreasonably difficult by the client; or

(6) other good cause for withdrawal exists.

(c) When ordered to do so by a tribunal, a lawyer shall continue representation notwithstanding good cause for terminating the representation.

(d) Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to protect a client’s interests, such as giving reasonable notice to the client, allowing time for employment of other counsel, surrendering papers and property to which the client is entitled and refunding any advance payment of fee that has not been earned.  The lawyer may retain papers relating to the client to the extent permitted by other law.

Rule 3.1—Meritorious Claims and Contentions

A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis for doing so that is not frivolous, which includes a good faith argument for an extension, modification or reversal of existing law.  A lawyer for the defendant in a criminal proceeding, or the respondent in a proceeding that could result in incarceration, may nevertheless so defend the proceeding as to require that every element of the case be established.

Rule 6.1—Voluntary Pro Bono Publico Service


A lawyer should aspire to render at least (50) hours of pro bono publico legal services per year.  In fulfilling this responsibility, the lawyer should: 

(a) provide a substantial majority of the (50) hours of legal services without fee or expectation of fee to:

(1) persons of limited means or

(2) charitable, religious, civic, community, governmental and educational organizations in matters which are designed primarily to address the needs of persons of limited means; and

(b) provide any additional services through:

(1) delivery of legal services at no fee or substantially reduced fee to individuals, groups or organizations seeking to secure or protect civil rights, civil liberties or public rights, or charitable, religious, civic, community, governmental and educational organizations in matters in furtherance of their organizational purposes, where the payment of standard legal fees would significantly deplete the organization’s economic resources or would be otherwise inappropriate;

(2) delivery of legal services at a substantially reduced fee to persons of limited means; or

(3) participation in activities for improving the law, the legal system or the legal profession.

In addition, a lawyer should voluntarily contribute financial support to organizations that provide legal services to persons of limited means.

Rule 6.2—Accepting Appointments


A lawyer shall not seek to avoid appointment by a tribunal to represent a person except for good cause, such as:

(a) representing the client is likely to result in violation of the rules of professional conduct or other law;

(b) representing the client is likely to result in an unreasonable financial burden on the lawyer; or

(c) the client or the cause is so repugnant to the lawyer as to be likely to impair the client-lawyer relationship or the lawyer’s ability to represent the client.

B. Beginning the Lawyer-Client Relationship

1. Duty to take some kinds of cases

a. General rule: lawyers are not public utilities

(i) “In EC 2-26 the ABA Code states the general American rule: A lawyer is under no obligation to act as advisor or advocate for every person who may wish to become a client; but in furtherance of the objective of the bar to make legal services fully available, a lawyer should not lightly decline proffered legal employment . . . . Absent special circumstances, you are free to decide whom you will represent (assuming they want you) and whom you will not represent.”-54

b. Exceptions to the General rule—The Attorney’s Oath

(i) “When you are admitted to law practice, you will take an oath, as required by state law.”-55

c. Who should pay when the client cannot?

(i) “Mandatory pro bono proposals are under consideration in some form in several states, but as of 1995, only Nevada had made pro bono service mandatory.”-56

(ii) “In criminal matters, public funds are generally available to provide modest compensation to private lawyers who represent indigent criminal defendants.  But public funds are generally not available to compensate private lawyers who represent indigent persons in civil matters.”-56

Bothwell v. Republic Tobacco Co.—U.S.D.C. for the D. of Neb., 1995

Issue: Whether a federal district court possesses the inherent power to compel an unwilling attorney to accept a civil appointment? YES

Whether a federal district court possesses the power to compel an unwilling attorney to accept a civil appointment where the client has access to alternative legal counsel, the nature of the suit generally involves payment on a contingent fee basis, the likelihood of settlement is very low, and the time and cost required to pursue the suit are very high? NO 

Holding: “I am convinced that a federal district court does possess the inherent power to compel an unwilling attorney to accept a civil appointment.”-58 

Rule: “[W]hen indigency is the principal reason for disparate access to the civil justice system in an individual case, a federal court does possess the inherent authority to bring about a fair and just adjudicative process by conscripting an unwilling lawyer to represent the indigent party.”-60

“[W]hile this court possesses the inherent power to compel representation of an indigent plaintiff, the power should be exercised only where reasonably necessary for the administration of justice.  In other words, the appointment of counsel must be necessary to bring about a fair and just adjudicative process.”-65

“In determining whether counsel should be appointed for an indigent plaintiff, the court should consider such factors as (1) the factual complexity of the case, (2) the ability of the plaintiff to investigate the facts, (3) the existence of conflicting testimony, (4) the plaintiff’s ability to present his claims and (5) the complexity of the legal issues.”-65

“A plaintiff, before seeking appointment of counsel by the court, must diligently seek out private representation.”-65

d. Outlook for the Future

(i) “[I]n Cunningham v. Superior Court of Ventura County, . . . [the California Appellate Court] concluded that an attorney ordered to represent an indigent defendant in a paternity action without compensation was denied equal protection of the law.  Cunningham may be flawed as a constitutional equal protection case.  In Madden v. Township of Delran, . . . the New Jersey Supreme Court decided these same constitutional claims against a lawyer assigned by the court to represent an indigent criminal defendant without pay.  Nevertheless, Cunningham and Madden both express the courts’ reluctance to find lawyers duty-bound to represent indigent clients without compensation.”

(ii) In Mallard v. U.S. Dist. Court for Southern Dist. of Iowa, the Supreme Court held that “§ 1915(d) ‘does not authorize coercive appointments of counsel,’ but limited its decision to the specific language of § 1915(d) . . . . Accordingly, the Court left open the possibility that a court may have inherent power to require a lawyer to represent any indigent party without compensation.”-68

Ruskin v. Rodgers—App. Ct. of Ill., 1979

Issue: Whether the trial court erred in denying a request for a continuance and substitution of the D’s attorneys two days before trial? NO

Rule: “[T]he trial court possesses broad discretion in allowing or denying a motion for continuance.  Denial of such a motion will not be disturbed on appeal unless there has been a manifest abuse of discretion or a palpable injustice . . . . [E]specially grave reasons for granting a continuance must be given once a case has reached the trial stage.”-69

There is no absolute right to substitute counsel during or shortly before trial.

Rosenberg v. Levin—S. Ct. of Fla., 1982

Issue: “[W]hether the terms of an attorney employment contract limit the attorney’s quantum meruit recovery to the fee set out in the contract”? YES

“[W]hether in Florida quantum meruit is an appropriate basis for compensation of attorneys discharged by their clients without cause where there is a specific employment contract”? YES

Rule: “[W]e hold that an attorney employed under a valid contract who is discharged without cause before the contingency has occurred or before the client’s matters have concluded can recover only the reasonable value of his services rendered prior to discharge, limited by the maximum contract fee.”-73

“In computing the reasonable value of the discharged attorney’s services, the trial court can consider the totality of the circumstances surrounding the professional relationship between the attorney and client.  Factors such as time, the recovery sought, the skill demanded, the results obtained, and the attorney-client contract itself will necessarily be relevant considerations.”-74
Homes v. Y.J.A. Realty Corp.—S. Ct. of N.Y., App. Div., 1987

Issue: Whether an attorney who has not been paid despite repeated requests and the client’s ability to pay, is required to continue as the client’s legal counsel? NO

Holding: “The motion to withdraw is granted.”-75

Rule: “Where a client repudiates a reasonable fee arrangement there is no obligation on the part of counsel to finance the litigation or render gratuitous services.”-75

Kriegsman v. Kriegsman—Super. Ct. of N.J., App. Div. 1977

Issue: Whether a law firm may relieve itself as counsel for a client who has only paid a part of the required bill, and where the client would be prejudiced as a result of the substitution? NO

Holding: “Since the Rose firm undertook to represent the plaintiff and demanded and was paid a retainer of $2000, they should continue to represent plaintiff through the completion of trial.”-76

Rule: “When a firm accepts a retainer to conduct a legal proceeding, it impliedly agrees to prosecute the matter to a conclusion.  The firm is not at liberty to abandon the case without justifiable or reasonable cause, or the consent of its client.”-76

e. Frivolous Claims

(i) “Aside from professional discipline, what might happen to an attorney who pursues a frivolous claim on behalf of a client?  One possibility is a suit against the attorney and client by the adversary for malicious prosecution.  That tort requires the adversary to prove four elements: (1) the initiation or continuation of the underlying action; (2) lack of probable cause; (3) malice; and (4) favorable termination of the underlying action.”-77

(ii) “Another possibility is the imposition of sanctions in the underlying action against the offending attorney, or the client, or both.  In recent years Rule 11 of the Fed. R. Civ. P. has become a popular device for imposing sanctions in civil actions in the federal courts.”-77

(iii) “From 1983 through 1993 sanctions for a violation of Rule 11 were mandatory; since 1993 they are once again discretionary, must be no more than necessary for deterrence, and should not result in shifting attorney fee expenses between the parties.”-78

(iv) “In Chambers v. NASCO, Inc. . . . the Supreme Court ruled that federal courts have the inherent power to sanction bad faith conduct by lawyers and parties whether the conduct at issue is covered by one of the other sanctioning provisions or not.”-78

IV. Advertising and Solicitation

A. ABA Model Rules of Professional Conduct

Rule 7.1—Communications Concerning a Lawyer’s Services


A lawyer shall not make a false or misleading communication about the lawyer or the lawyer’s services.  A communication is false or misleading if it:

(a) contains a material misrepresentation of fact or law, or omits a fact necessary to make the statement considered as a whole not materially misleading;

(b) is likely to create an unjustified expectation about results the lawyer can achieve, or states or implies that the lawyer can achieve results by means that violate the rules of professional conduct or other law; or

(c) compare the lawyer’s services with other lawyers’ services, unless the comparison can be factually substantiated.

Rule 7.2—Advertising

(a) Subject to the requirements of rule 7.1 and 7.3, a lawyer may advertise services through public media, such as a telephone directory, legal directory, newspaper or other periodical, outdoor advertising, radio or television, or through written or recorded communication.

(b) A copy or recording of an advertisement or written communication shall be kept for two years after its last dissemination along with a record of when and where it was used.

(c) A lawyer shall not give anything of value to a person for recommending the lawyer’s services, except that a lawyer may 

(1) pay the reasonable costs of advertisements or communications permitted by this Rule;

(2) pay the usual charges of a not-for-profit lawyer referral service or legal service organization; and

(3) pay for a law practice in accordance with Rule 1.17.

(d) Any communication made pursuant to this rule shall include the name of at least one lawyer responsible for its content.

Rule 7.3—Direct Contact With Prospective Clients

(a) A lawyer shall not by in-person or live telephone contact solicit professional employment from a prospective client with whom the lawyer has no family or prior professional relationship when a significant motive for the lawyer’s doing so is the lawyer’s pecuniary gain.

(b) A lawyer shall not solicit professional employment from a prospective client by written or recorded communication or by in-person or telephone contact even when not otherwise prohibited by paragraph (a), if: 

(1) The prospective client has made known to the lawyer a desire not to be solicited by the lawyer; or

(2) The solicitation involves coercion, duress or harassment.

(c) Every written or recorded communication from a lawyer soliciting professional employment from a prospective client known to be in need of legal services in a particular matter, and with whom the lawyer has no family or prior professional relationship, shall include the words ‘Advertising Material’ on the outside envelope and at the beginning and ending of any recorded communication.

(d) Notwithstanding the prohibitions in paragraph (a), a lawyer may participate with a prepaid or group legal service plan operated by an organization not owned or directed by the lawyer which uses in-person or telephone contact to solicit memberships or subscriptions for the plan from persons who are not known to need legal services in a particular matter covered by the plan.

Rule 7.4—Communications of Fields of Practice


A lawyer may communicate the fact that the lawyer does or does not practice in particular fields of law.  A lawyer shall not state or imply that the lawyer is a specialist in a particular field of law except as follows:

(a) a lawyer admitted to engage in patent practice before the United States Patent and Trademark Office may use the designation ‘Patent Attorney’ or a substantially similar designation;

(b) a lawyer engaged in admiralty practice may use the designation ‘Admiralty,’ ‘Proctor in Admiralty’ or a substantially similar designation; and

(c) [for jurisdictions where there is a regulatory authority granting certification or approving organizations that grant certification] a lawyer may communicate the fact that the lawyer has been certified as a specialist in a field of law by a named organization or authority, but only if:

(1) such certification is granted by the appropriate regulatory authority or by an organization which has been approved by the appropriate regulatory authority to grant such certification; or

(2) such certification is granted by an organization that has not yet been approved by, or has been denied the approval available from, the appropriate regulatory authority, and the absence or denial of approval is clearly stated in the communication, and in any advertisement subject to Rule 7.2, such statement appears in the same sentence that communicates the certification.

(c) [for jurisdictions where there is no procedure either for certification of specialties or for approval of organizations granting certification] a lawyer may communicate the fact that the lawyer has been certified as a specialist in a field of law by a named organization, provided that the communication clearly states that there is no procedure in this jurisdiction for approving certifying organizations.  If, however, the named organization has been accredited by the American Bar Association to certify lawyers as specialists in a particular field of law, the communication need not contain such a statement.

Rule 7.5—Firm Names and Letterheads

(a) A lawyer shall not use a firm name, letterhead or other professional designation that violates rule 7.1.  A trade name may be used by a lawyer in private practice if it does not imply a connection with a government agency or with a public or charitable legal services organization and is not otherwise in violation of rule 7.1.

(b) A law firm with offices in more than one jurisdiction may use the same name in each jurisdiction, but identification of the lawyers in an office of the firm shall indicate the jurisdictional limitations on those not licensed to practice in the jurisdiction where the office is located.

(c) The name of a lawyer holding a public office shall not be used in the name of a law firm, or in communications on its behalf, during any substantial period in which the lawyer is not actively and regularly practicing with the firm.

(d) Lawyers may state or imply that they practice in an partnership or other organization only when that is the fact.

B. Historical Summary

2. Solicitation

f. “Client-getting activity that involves personal contact (either face-to-face contact or live telephone contact) which is initiated by a lawyer (or the lawyer’s agent) and a specific potential client is called ‘solicitation,’ to distinguish it from ‘advertising,’ which is general communication with the public at large.”-86

g. “Solicitation has traditionally been punished more harshly than advertising, and for better reason.  The bar and courts are concerned with the effect of solicitation on those solicited—especially unsophisticated lay people, when under stress and unable to exercise careful, informed judgment about the hiring of a lawyer.”-87

3. The Forces of Change—Antitrust and the First Amendment

a. Based on the restrictions on lawyer advertising, “The United States Justice Department . . . sued the American Bar Association as a conspiracy in restraint of trade.”-87

4. The Bates Case

a. “Bates v. State Bar of Arizona, . . . concerned two Arizona lawyers who violated Arizona’s ban on lawyer advertising.  The U.S. Supreme Court ruled that the advertising ban was immune from attack under the Sherman Antitrust Act because the ban had been promulgated by an arm of the state government, the Arizona Supreme Court.  However, Bates holds that the First Amendment commercial speech doctrine protects attorney advertising that is truthful and not misleading.”-87

Bates v. State Bar of Arizona—S. Ct. 1977

Issue: Whether “lawyers . . . may constitutionally advertise the prices at which certain routine services will be performed” in print media? YES 

Holding: “In holding that advertising by attorneys may not be subjected to blanket suppression, and that the advertisement at issue is protected, we, of course, do not hold that advertising by attorneys may not be regulated in any way.”-94

“We rule simply that the flow of such information may not be restrained, and we therefore hold the present application of the disciplinary rule against appellants to be violative of the First Amendment.”

Rule: “Advertising that is false, deceptive, or misleading of course is subject to restraint.”-94

“As with other varieties of speech, it follows as well that there may be reasonable restrictions on the time, place, and manner of advertising . . . . Advertising concerning transactions that are themselves illegal obviously may be suppressed . . . . And the special problems of advertising on the electronic broadcast media will warrant special consideration.”-95

C. Historical Summary Continued

1. ABA Code Amendments After Bates

a. “Eventually, in the early 1980’s, the ABA adopted the ABA Model Rules, which take a much more liberal approach to advertising and solicitation.”-96

2. The Ohralik and Primus Cases—Solicitation

a. “In Ohralik v. Ohio State Bar Association, . . . the Court approved indefinite suspension from law practice for an old fashioned ambulance chaser . . . . The U.S. Supreme Court affirmed the disciplinary order, rejecting Ohralik’s claim that the First Amendment protected his conduct.  Unlike the advertisements approved in Bates, the Court said, in-person solicitation of fee-paying legal business poses significant dangers for the lay person who gets solicited.  The lay person can be subjected to a high pressure sales pitch that demands immediate response and gives no opportunity for counter-information by the organized bar, or others who might offer calmer advice . . . . [The Court held] that a state may adopt prophylactic rules that forbid in-person solicitation of fee-generating legal business under circumstances that are likely to produce fraud, undue influence, or similar evils.  Further, such a rule could be applied against Ohralik because he approached the girls when they were especially vulnerable, he urged his services upon them, he used a concealed tape recorder, and he refused to withdraw when asked to do so.”-97

b. The case of In re Primus “offers a sharp contrast to the ambulance-chasing in Ohralik.”-97

c. In Primus, South Carolina reprimanded Primus for solicitation for sending letters to potential litigants informing them that the ACLU would represent them free of charge.  “In overturning the South Carolina reprimand, the U.S. Supreme Court distinguished Primus’s conduct from Ohralik’s conduct, saying that Primus had not been guilty of ‘in-person solicitation for pecuniary gain,’ but had simply conveyed an offer of free legal help by a recognized civil rights group . . . . Civil rights cases such as NAACP v. Button . . . establish that the First Amendment protects collective activity undertaken to gain meaningful access to courts and that the government can regulate such activity only with narrow specificity.  The ACLU was seeking to use the sterilization litigation as a vehicle for political expression and association, as well as a means of communicating useful information to the public.  That kind of speech is more precious than the commercial speech in Ohralik.  Accordingly, the states may not regulate it without showing actual abuse.”-98

3. The Adoption of the ABA Model Rules

a. In “In re R.M.J., . . . a unanimous Court ruled that under the commercial speech doctrine a state may flatly prohibit a lawyer advertising that is false or misleading, and that a state may regulate advertising that is not misleading if the state can demonstrate that the regulation serves a substantial state interest, and that the regulation is no more extensive than is necessary to serve that interest.”-98

4. The Peel Case—Claims of Specialization

a. “Unlike the medical profession, the organized bar has been slow to recognize specialization.”-99

b. “Peel v. Attorney Reg. & Disciplinary Com’n . . . involved a lawyer who had been certified as a specialist in trial advocacy, not by the bar of his state, but rather by the National Board of Trial Advocacy, a private organization that uses high, rigorously-enforced standards for certifying trial advocates.  Peel establishes that a lawyer who is certified under those circumstances may call himself a certified specialist, provided that he identifies the organization that certified him and takes related steps to avoid misleading the public.”-99

5. The Zauderer, Shapero, and Went For It Cases—The Shadowland Between Advertising and Solicitation

a. “Zauderer v. Office of Disciplinary Counsel of the Supreme Court of Ohio . . . involved a lawyer who placed a newspaper ad that was aimed at a narrow audience—users of the Dalkon Shield, an intrauterine contraceptive device that allegedly injured many women.  A divided Court held that Zauderer could not be disciplined simply for placing an ad that concerned a specific legal problem and that was designed to lure a narrow group of potential clients.”-99

b. In Shapero v. Kentucky Bar Ass’n, . . . Lawyer Shapero wanted to mail solicitation letters (which were assumed to be truthful and not misleading) to people he knew were facing foreclosure on their homes for failure to pay their debts.  A slim majority of the Supreme Court held in Shapero’s favor.  The majority said the solicitation letters were more analogous to the targeted newspaper ads in Zauderer than they were to the in-person solicitation in Ohralik . . . . Thus, a state cannot ban solicitation letters outright, but it can impose reasonable regulations on their use.”-99

Florida Bar v. Went For It, Inc.—S. Ct. 1995

Issue: Whether a Florida State Bar rule prohibiting targeted direct-mail solicitations to victims and their relatives for 30 days following an accident or disaster violates either the First or Fourteenth Amendment of the U.S. Constitution? NO

Holding: “We believe that the Florida Bar’s 30-day restriction on targeted direct-mail solicitation of accident victims and their relatives withstands scrutiny under the three-part Central Hudson test that we have devised for this context.”-105

Rule: We “engage in ‘intermediate’ scrutiny of restrictions on commercial speech.”-101

“Commercial speech that falls into neither [unlawful or misleading] categories, like the advertising at issue here, may be regulated if the government satisfies a test consisting of three related prongs: first, the government must assert a substantial interest in support of its regulation; second, the government must demonstrate that the restriction on commercial speech directly and materially advances that interest; and third, the regulation must be ‘narrowly drawn.’”-101
V. Attorney Fees and Fiduciary Duties

A. ABA Model Rules of Professional Conduct

Rule 1.5—Fees

(a) A lawyer’s fee shall be reasonable.  The factors to be considered in determining the reasonableness of a fee include the following:

(1) the time and labor required, the novelty and difficulty of the questions involved, and the skill requisite to perform the legal service properly;

(2) the likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the lawyer;

(3) the fee customarily charged in the locality for similar legal services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the circumstances;

(6) the nature and length of the professional relationship with the client;

(7) the experience, reputation, and ability of the lawyer or lawyers performing the services; and

(8) whether the fee is fixed or contingent.

(b) When the lawyer has not regularly represented the client, the basis or rate of the fee shall be communicated to the client, preferably in writing, before or within a reasonable time after commencing the representation. 

(c) A fee may be contingent on the outcome of the matter for which the service is rendered, except in a matter in which a contingent fee agreement shall be in writing and shall state the method by which the fee is to be determined, including the percentage or percentages that shall accrue to the lawyer in the event of settlement, trial or appeal, litigation and other expenses to be deducted from the recovery, and whether such expenses are to be deducted before or after the contingent fee is calculated.  Upon conclusion of a contingent fee matter, the lawyer shall provide the client with a written statement stating the outcome of the matter and, if there is a recovery, showing the remittance to the client and the method of its determination.

(d) A lawyer shall not enter into an arrangement for, charge, or collect:

(1) any fee in a domestic relations matter, the payment or amount of which is contingent upon the securing of a divorce or upon the amount of alimony or support, or property settlement in lieu thereof; or

(2) a contingent fee for representing a defendant in a criminal case.

(e) A division of fee between lawyers who are not in the same firm may be made only if:

(1) the division is in proportion to the services performed by each lawyer or, by written agreement with the client, each lawyer assumes joint responsibility for the representation;

(2) the client is advised of and does not object to the participation of all the lawyers involved; and

(3) the total fee is reasonable. 

Rule 1.8(e)—Conflict of Interest: Prohibited Transactions

(e) A lawyer shall not provide financial assistance to a client in connection with pending or contemplated litigation, except that:

(1) a lawyer may advance court costs and expenses of litigation, the repayment of which may be contingent on the outcome of the matter; and

(2) a lawyer representing an indigent client may pay the court costs and expenses of litigation on behalf of the client.

Rule 1.15—Safekeeping Property

(a) A lawyer shall hold property of clients or third persons that is in a lawyer’s possession in connection with a representation separate from the lawyer’s own property.  Funds shall be kept in a separate account maintained in the state where the lawyer’s office is situated, or elsewhere with the consent of the client or third person.  Other property shall be identified as such and appropriately safeguarded.  Complete records of such account funds and other property shall be kept by the lawyer and shall be preserved for a period of [five years] after termination of the representation.

(b) Upon receiving funds or other property in which a client or third persons has an interest, a lawyer shall promptly notify the client or third person.  Except as stated in this rule or otherwise permitted by law or by agreement with the client, a lawyer shall promptly deliver to the client or third person any funds or other property that the client or third person is entitled to receive and, upon request by the client or third person, shall promptly render a full accounting regarding such property.

(c) When in the course of representation a lawyer is in possession of property in which both the lawyer and another person claim interests, the property shall be kept separate by the lawyer until there is an accounting and severance of their interest.  If a dispute arises concerning their representative interests, the portion in dispute shall be kept separate by the lawyer until the dispute is resolved.

Rule 3.8(f)—Special Responsibilities of a Prosecutor


(f) The prosecutor in a criminal case shall: not subpoena a lawyer in a grand jury or other criminal proceeding to present evidence about a past or present client unless:

(i) The prosecutor reasonably believes:

(1) the information sought is not protected from disclosure by any applicable privilege;

(2) the evidence sought is essential to the successful completion of an ongoing investigation or prosecution;

(3) there is no other feasible alternative to obtain the information.

B. Setting Fees

1. Excessive Fees

Robert L. Wheeler, Inc. v. Scott—S. Ct. of Okla., 1989

Issue: Whether, “after summary judgment was entered against Robert L. Scott . . . in a mortgage foreclosure proceeding, and after the trial court subsequently reduced the fee charged by Scott’s attorney from $140,116.87 to $125,723.00, the fee was still excessive”? YES

Holding: “Here it is obvious that much of the time expended was unnecessary by any reasonable standard.  Under our detailed analysis of the guidelines—particularly the excessive time spent, the relative simplicity of the issues (except where they were needlessly multiplied and complicated by counsel), the very average lawyering skill required, the nonpreclusion of other employment, the entry of summary judgment, the customary fee, the absence of restrictive time limitations, and the inexperience of the lawyer who did the bulk of the work—we find that the fee allowed by the trial court is excessive.”-118

Rule: “Fees cannot be awarded on the basis of time alone—the use of time as the sole standard is of dubious value.”-115

“[I]f a lawyer takes on a case in an area in which he or she is totally unfamiliar or inexperienced, the client should not have to pay for every minute of the lawyer’s preparation.”-115

“In short, a reasonable attorney’s fee in a given case does not necessarily result from simply multiplication of the hours spent times a fixed hourly rate.”-115

“The intricacy and difficulty of the questions involved, and not necessarily the amount of manual legal work exhibited by the number of papers in the file of the case must control.”-115

“The fact that the employment for which compensation is sought deprived the attorney of the opportunity to secure other employment is another element of some significance in determining a reasonable fee.”-116

“If the amount implicated, even though large in denomination, neither increases measurably the work nor enlarges the principles of law, it cannot be the deciding factor in setting a very high fee.”-117

“The attorney’s standing in the profession for learning, ability, skill, and integrity is recognized as a proper matter for consideration in assessing the value of the services provided and can be a basis for a higher award.”-117

“Clients who do not routinely employ the attorney should not expect the lower legal fees normally negotiated with clients who regularly hire or retain counsel.”-117

a. ABA Formal Opinion 93-379

(i) “Consistent with the Model Rules of Professional Conduct, a lawyer must disclose to a client the basis on which the client is to be billed for both professional time and any other charges.  Absent a contrary understanding, any invoice for professional services should fairly reflect the basis on which the client’s charges have been determined.  In matters where the client has agreed to have the fee determined with reference to the time expended by the lawyer, a lawyer may not bill more time than she actually spends on a matter, except to the extent that she rounds up to minimum time periods (such as one-quarter or one-tenth of an hour).  A lawyer may not charge a client for overhead expenses generally associated with properly maintaining, staffing and equipping an office; however, the lawyer may recoup expenses reasonably incurred in connection with the client’s matter for services performed in-house, such as photocopying, long distance telephone calls, computer research, special deliveries, secretarial overtime, and other similar services, so long as the charge reasonably reflects the lawyer’s actual cost for the services rendered.  A lawyer may not charge a client more than her disbursements for services provided by third parties like court reporters, travel agents or expert witnesses, except to the extent that the lawyer incurs costs additional to the direct cost of the third party services.”-119

(ii) Disclosure of the Bases of the Amounts to be Charged—“At the outset of the representation the lawyer should make disclosure of the basis for the fee and any other charges to the client.  This is a two-fold duty, including not only an explanation at the beginning of engagement of the basis on which fees and other charges will be billed, but also a sufficient explanation in the statement so that the client may reasonably be expected to understand what fees and other charges the client is actually being billed.”-121

A. “It is clear under Model Rule 7.1 that in offering to perform services for prospective clients it is critical that lawyers avoid making any statements about fees that are not complete.”-122

B. “A corollary of the obligation to disclose the basis for future billing is the duty to render statements to the client that adequately apprise the client as to how that basis for billing has been applied.”-122

(iii) Professional Obligations Regarding the Reasonableness of Fees—“The goal should be solely to compensate the lawyer fully for time reasonably expended, an approach that if followed will not take advantage of the client.”-122

A. “A lawyer who spends four hours of time on behalf of three clients has not earned twelve billable hours.  A lawyer who flies for six hours for one client, while working for five hours on behalf of another, has not earned eleven billable hours.  A lawyer who is able to reuse old work product has not re-earned the hours previously billed and compensated when the work product was first generated.”123

B. “The practice of billing several clients for the same time or work product, since it results in the earning of an unreasonable fee, . . . is contrary to the mandate of the Model Rules.”-124

C. “Moreover, continuous toil on or overstaffing a project for the purpose of churning out hours is also not properly considered ‘earning’ one’s fees.”-124

D. “A lawyer should take as much time as is reasonably required to complete a project, and should certainly never be motivated by anything other than the best interests of the client when determining how to staff or how much time to spend on any particular project.”-124

E. “[I]f a matter turns out to be more difficult to accomplish than first anticipated and more hours are required than were originally estimated, the lawyer is fully entitled (though not required) to bill those hours unless the client agreement turned the original estimate into a cap on the fees to be charged.”-124

(iv) Charges Other than Professional Fees—“In addition to charging clients fees for professional services, lawyers typically charge their clients for certain additional items which are often referred to variously as disbursements, out-of-pocket expenses or additional charges.”-124

(v) General Overhead—“In the absence of disclosure to the client in advance of the engagement to the contrary, the client should reasonably expect that the lawyer’s cost in maintaining a library, securing malpractice insurance, renting of office space, purchasing utilities and the like would be subsumed within the charges the lawyer is making for professional services.”-125

(vi) Disbursements—“At the beginning of the engagement lawyers typically tell their clients that they will be charged for disbursements.  When that term is used clients justifiably should expect that the lawyer will be passing on to the client those actual payments of funds made by the lawyer on the client’s behalf.”-125

(vii) In House Provision of Services—“[T]he lawyer is obligated to charge the client no more than the direct cost associated with the service (i.e., the actual cost of making a copy on the photocopying machine) plus a reasonable allocation of overhead expenses directly associated with the provision of the service (e.g., the salary of a photocopy machine operator).”-126

A. “[I]n the absence of an agreement to the contrary, it is impermissible for a lawyer to create an additional source of profit for the law firm beyond that which is contained in the provision of professional services themselves.”-126

b. ABA Formal Opinion 94-389

(i) “It is ethical to charge contingent fees as long as the fee is appropriate and reasonable and the client has been fully informed of the availability of alternative billing arrangements.  The fact that a client can afford to compensate the lawyer on another basis does not render a contingent fee arrangement for such a client unethical.  Nor is it unethical to charge a contingent fee when liability is clear and some recovery is anticipated.  If the lawyer and client so contract, a lawyer is entitled to a full contingent fee on the total recovery by the client, including that portion of the recovery that was the subject of an early settlement offer that was rejected by the client.  Finally, if the lawyer and client agree, it is ethical for the lawyer to charge a different contingent fee at different stages of a matter, and to increase the percentage taken as a fee as the amount of the recovery or savings to the client increases.”

(ii) Introduction—“[T]he charging of a contingent fee, in personal injury and in all other permissible types of litigation, as well as in numerous non-litigation matters, does not violate ethical standards as long as the fee is appropriate in the circumstances and reasonable in amount, and as long as the client has been fully advised of the availability of alternative fee arrangements.”-128

(iii) Contingent Fees are Employed in Multiple Situations

(iv) The Decision by the Client to Enter into a Contingent Fee Agreement Must be an Informed One—“[W]hen there is any doubt whether a contingent fee is consistent with the client’s best interest,’ and the client is able to pay a reasonable fixed fee, the lawyer ‘must offer the client the opportunity to engage counsel on a reasonable fixed fee basis before entering into a contingent fee arrangement.’”-130

(v) Contingent Fees May Be Appropriate when the Client Can Afford to Pay on Another Basis—“[T]here is nothing in the Model Rules to prevent a lawyer from entering into a contingent fee agreement with any client, regardless of the client’s means, so long as the client’s decision to enter into the arrangement is an informed one.”-131

(vi) In a Case in Which Liability is Clear and Some Recovery is Certain, a Fee Based on a Percentage of the Recovery Can be Ethically Proper—“[N]either the Model Rules nor the Model Code mention any requirements regarding solicitation of early settlement offers and there is no valid basis for inferring such a requirement.”-133

A. “Given the foregoing, the Committee concludes that as a general proposition contingent fees are appropriate and ethical in situations where liability is certain and some recovery is likely.”-134

(vii) Following an Early Settlement Offer Which the Client Rejects, It is Ethical for a Lawyer to Collect a Contingent Fee Based on the Entire Recovery, Including That Portion Which Was the Subject of an Early Settlement Offer

(viii) There is No Ethical Requirement for a Plaintiff’s Lawyer Whose Compensation Agreement is Contingent on the Recovery to Solicit an Early Settlement Offer from the Defendant—“An inquirer has asked whether, as an ethical matter, the plaintiff’s lawyer must solicit an early offer of settlement.  The Committee concludes that there is no such ethical requirement.”-136

(ix) The Contingent Fee Arrangement Must be Reasonable—“[A] lawyer who always charges the same percentage of recovery regardless of the particulars of a case should consider whether he is charging a fee that is, in an ethical context, a reasonable one.  One standard fee for all cases may have the effect, given the difference among cases, of both over- and under-compensating the lawyer.”-137

(x) The Percentage of a Contingent Fee May as an Ethical Matter Be Increased on the Basis of How Far the Lawyer Must Proceed in Prosecuting the Case—“[I]t is the Committee’s opinion that [a contingent fee agreement providing for higher fees after specific benchmarks] is ethical as long as the overall fee is appropriate and reasonable.”-139

(xi) The Percentage of a Contingent Fee May Increase with the Amount of the Recovery—“[A]s a matter of ethics, the Committee is of the view that a percentage that increases with the amount of the recovery can be permissible.”-139

C.   Fee Forfeiture and Related Issues

1. “The so-called War on Drugs, which commenced in the 1980s, produced a variety of statutes and prosecutorial practices that alter the professional relationship between criminal defendants and their defense counsel, not just in drug cases, but in all kinds of cases.”-140

a. “First, in the 1980s criminal prosecutors started subpoenaing criminal defense lawyers to testify before grand juries about their fees, the source of their fees, and their knowledge of unlawful activities by their clients.  In response, some jurisdictions adopted legal ethics rules that restrict the practice.  One example is ABA Model Rule 3.8(f).”-140

b. “Second, Congress amended the tax law to require cash transactions of $10,000 or more to be reported to the Internal Revenue Service, along with the payor’s name, address, and tax identification number. . . . The IRS has refused to exempt lawyers from reporting legal fees paid in cash, even if the person who pays the fee wants to remain anonymous.”-140

c. “Third, 18 U.S.C. § 1957 (1994) makes it a felony to engage knowingly in a ‘monetary transaction in criminally derived property that is of a value greater than $10,000,’ and that is derived from certain kinds of unlawful activity.”-141

d. “Fourth, the Comprehensive Forfeiture Act of 1984 amended the Continuing Criminal Enterprise statute (CCE) . . . and the Racketeer Influenced and Corrupt Organization Act (RICO) . . . to provide that property and income derived from various illegal acts are subject to forfeiture to the government at the time the acts are committed.”-141

e. In United States v. Monsanto, “Defendant Monsanto allegedly directed a heroin ring and was indicted under both RICO and CCE.  The government obtained a restraining order freezing his house, apartment, and $35,000 in cash, pending trial.  Monsanto sought to vacate the order so he could use the assets to pay his defense counsel.  The Supreme Court held that the plain language of the forfeiture statute did not exempt attorney fees and that the restraining order was unconstitutional.”

f. In Caplin & Drysdale v. United States, “the Court considered whether forfeiture of assets needed for attorney fees was consistent with the Fifth and Sixth Amendments. . . . The Court held that the Sixth Amendment guarantees an indigent only the right to adequate representation, not the right to counsel of his choice.  Further, the government gains title to all proceeds of illegal activity, and it has a compelling interest in abating the economic power of criminal enterprises.”-141

g. “The teachings of the two cases [above] have . . . been extended to criminal defendants and civil forfeiture statutes.”-142

h. “In United States v. Unimex, Inc., . . . . [t]he Ninth Circuit held that the government had deprived Unimex of its right to effective assistance of counsel by taking away all its assets, denying it a chance to show cause that some of the assets were nonforfeitable, and then forcing it to go to trial without counsel.”-142

i. “The Supreme Court has never decided whether the government must provide a defendant an adversarial hearing on the forfeitability of assets before placing them beyond a defendant’s reach.”-142

D.   Client Trust Accounts

1. “ABA Model Rule 1.15 requires attorneys to keep clients’ money and property separate from their own, to maintain adequate records, to notify clients promptly when money or property is received on their behalf, and to deliver promptly any money or property that belongs to clients.”-142

2. “When a client turns over a relatively large sum to a lawyer to be held for a relatively long period, the lawyer should make a specific agreement with the client about how the sum is to be handled.  Absent a specific agreement, the lawyer should put the sum into a separate, interest-bearing trust bank account.”-143

3. “At present, most states require lawyers to use special interest-bearing accounts (called IOLTA, ‘Interest on Lawyers’ Trust Accounts’) for small sums that are to be held for relatively brief periods.  The interest on these accounts is paid directly to the state bar which then uses it to fund legal service programs for the poor.”-143

4. “ABA Model Rule 1.15 requires you to deposit advances for costs and expenses in the client trust account.”-144

5. “Neither ABA Model Rule 1.15, nor ABA Code DR 9-102 offers specific guidance, and the law varies from state to state concerning the proper disposition of fee advances.”-144

6. “At reasonable intervals, the attorney should provide the client an accounting of the number of hours expended and the amount that the attorney proposes to deduct from the advance.”-146

7. “ABA Model Rule 1.15 requires an attorney to keep ‘complete records’ of all clients’ money or property that comes into the attorney’s possession, and to render appropriate accountings to the clients.”-146

8. “The bar associations of some states have established ‘client security funds,’ a source of money that can be used to reimburse the hapless clients of dishonest lawyers.  In some states, all lawyers are required to make a small annual contribution to the fund; in other states, the contributions are voluntary.”-146

VI. Competence, Diligence, and Unauthorized Practice

A. ABA Model Rules of Professional Conduct

Rule 1.1—Competence

A lawyer shall provide competent representation to a client.  Competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.

Rule 1.2—Scope of Representation

(a) A lawyer shall abide by a client’s decisions concerning the objectives of representation, subject to paragraphs (c), (d) and (e), and shall consult with the client as to the means by which they are to be pursued.  A lawyer shall abide by a client’s decision whether to accept an offer of settlement of a matter.  In a criminal case, the lawyer shall abide by the client’s decision, after consultation with the lawyer, as to the plea to be entered, whether to waive jury trial and whether the client will testify.

(b) A lawyer’s representation of a client, including representation by appointment, does not constitute an endorsement of the client’s political, economic, social or moral views or activities.

(c) A lawyer may limit the objectives of the representation if the client consents after consultation.

(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any proposed course of conduct with a client and may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning or application of the law.

(e) When a lawyer knows that a client expects assistance not permitted by the rules of professional conduct or other law, the lawyer shall consult with the client regarding the relevant limitations on the lawyer’s conduct. 

Rule 1.3—Diligence

A lawyer shall act with reasonable diligence and promptness in representing a client.

Rule 1.4—Communication

(a) A lawyer shall keep a client reasonably informed about the status of a matter and promptly comply with reasonable requests for information.

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation.

Rule 1.8(h)—Conflict of Interest: Prohibited Transactions


(h) A lawyer shall not make an agreement prospectively limiting the lawyer’s liability to a client for malpractice unless permitted by law and the client is independently represented in making the agreement, or settle a claim for such liability with an unrepresented client or former client without first advising that person in writing that independent representation is appropriate in connection therewith.

Rule 5.3—Responsibilities Regarding Nonlawyer Assistants


With respect to a nonlawyer employed or retained by or associated with a lawyer: 

(a) a partner in a law firm shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that the person’s conduct is compatible with the professional obligations of the lawyer;

(b) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts to ensure that the person’s conduct is compatible with the professional obligations of the lawyer; and

(c) a lawyer shall be responsible for conduct of such a person that would be a violation of the rules of professional conduct if engaged in by a lawyer if:

(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies the conduct involved; or

(2) the lawyer is a partner in the law firm in which the person is employed, or has direct supervisory authority over the person, and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action.

Rule 5.4—Professional Independence of a Lawyer

(a) A lawyer or law firm shall not share legal fees with a nonlawyer, except that:

(1) an agreement by a lawyer with the lawyer’s firm, partner, or associate may provide for the payment of money, over a reasonable period of time after the lawyer’s death, to the lawyer’s estate or to one or more specified persons; 

(2) a lawyer who purchases the practice of a deceased, disabled, or disappeared lawyer may, pursuant to the provisions of Rule 1.17, pay to the estate or other representative of that lawyer the agreed-upon purchase price; and

(3) a lawyer or law firm may include nonlawyer employees in a compensation or retirement plan, even though the plan is based in whole or in part on a profit-sharing arrangement.

(b) A lawyer shall not form a partnership with a nonlawyer if any of the activities of the partnership consist of the practice of law.

(c) A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render legal services for another to direct or regulate the lawyer’s professional judgment in rendering such legal services.  

(d) A lawyer shall not practice with or in the form of a professional corporation or association authorized to practice law for a profit, if:

(1) a nonlawyer owns any interest therein, except that a fiduciary representative of the estate of a lawyer may hold the stock or interest of the lawyer for a reasonable time during administration;

(2) a nonlawyer is a corporate director or officer thereof; or

(3) a nonlawyer has the right to direct or control the professional judgment of a lawyer.

Rule 5.5—Unauthorized Practice of Law


A lawyer shall not:

(a) practice law in a jurisdiction where doing so violates the regulation of the legal profession in that jurisdiction; or 

(b) assist a person who is not a member of the bar in the performance of activity that constitutes the unauthorized practice of law.

C. Legal Malpractice

1. The Relationship Between Legal Malpractice and Discipline by the Bar

a. “As used here, the term ‘legal malpractice’ refers to the attorney’s civil liability to a client or other injured person for professional misconduct or negligence.  Malpractice actions differ from disciplinary actions.  First, the forum for a malpractice action is a civil court, not a disciplinary hearing.  Second, in a malpractice action the attorney’s adversary is an injured person, not a disciplinary authority.  Third, the purpose of a malpractice action is to obtain compensation for the injured person, not necessarily to punish the attorney nor to protect the public.”-155

2. Theories of Legal Malpractice Liability

a. “A number of legal theories are available to the plaintiff in a legal malpractice case, and the choice of theory may be important because of differences in the measure of damages and the applicable statutes of limitations.

b. “One possible theory is intentional tort.  For instance, an attorney can be sued for misuse of funds, or abuse of process, or misrepresentation.”

c. “A second possible theory is breach of general fiduciary duties.”-156

d. “A third possible theory is breach of contract.”-156

e. “The fourth and most common theory is unintentional tort—ordinary negligence.”

(i) The duty of care

A. “In a legal malpractice action there can be two points of dispute about the element of duty.  First, to whom does an attorney owe a duty of care?  Second, what is the appropriate standard of care?

B. “Obviously, an attorney owes a duty of care to a client.”-156

C. “The modern trend of authority holds that an attorney owes a duty of care to third parties whom the client intended to benefit from the attorney’s rendition of legal services.”-156

D. “But courts have not expanded an attorney’s liability for negligence (as distinct from intentional wrong) to third parties that were not intended to benefit from the attorney’s services.”

E. “If the attorney defendant is a general practitioner, then the standard of care is the skill and knowledge ordinarily possessed by attorneys under similar circumstances. . . . If the attorney purports to be an expert or specialist in a field of law, then the standard of care is the skill and knowledge ordinarily possessed by experts or specialists in that field. . . . The relevant geographic area for measuring the standard of care is the jurisdiction in which the defendant attorney is admitted to practice.”-157

(ii) Breach of the duty of care

A. In Hodges v. Carter, the court said: “An attorney who acts in good faith and in an honest belief that his advice and acts are well-founded and in the best interest of his client is not answerable for a mere error of judgment or for a mistake in a point of law which has not been settled by the court of last resort in his state and on which reasonable doubt may be entertained by well-informed lawyers.”-157

B. “If a principle of law is unsettled and open to debate, the attorney is expected to do reasonable research and to ‘make an informed decision as to a course of conduct based upon an intelligent assessment of the problem.’”-157

C. “An attorney can . . . be held liable for failing to conduct a reasonable fact investigation, or failing to find and interview key witnesses, or failing to consult with appropriate experts, or failing to discover pertinent statutes, regulations, and the like.”

(iii) Actual cause

A. “As in ordinary negligence litigation, a malpractice plaintiff must prove actual cause—that the injury would not have happened but for the defendant’s negligent act.”-157

(iv) Proximate cause

A. “Again as in ordinary negligence litigation, a malpractice plaintiff must prove, not just actual cause, but proximate cause—that it is fair to hold defendant liable for unexpected injuries or for expected injuries that happen in unexpected ways.”-158

(v) Damages

A. “A malpractice plaintiff must prove damages—for example, the value of a lost cause of action, or the value of property lost through a defect in title.  The plaintiff can recover for loss that flows directly from the attorney’s wrong, and also for loss that flows indirectly, but foreseeably, from the attorney’s wrong.”

3. Vicarious Liability

a. “Under ordinary principles of respondeat superior, an attorney is liable for injuries caused by employees acting within the scope of their employment.  Thus, an attorney is responsible for her secretary’s negligence in failing to transmit an important message or for the negligence of an attorney employed by her to assist in the trial of a case.”-158

4. Malpractice Insurance

a. “Neither the ABA Code nor the ABA Model Rules requires lawyers to carry malpractice insurance as an essential, albeit expensive, part of law practice.”-159

b. “At present, a lawyer can obtain only a ‘claims made’ policy, which covers the lawyer for unforeseen claims made during the policy period, no matter when the act or omission occurred.  If the lawyer has changed jobs or changed insurance companies, she may need supplemental ‘prior acts’ coverage, to prevent gaps in her insurance coverage.”-159

c. “Liability policies generally require the insurer to defend the lawyer against covered claims.  Most policies give the insurer the right to select defense counsel, but others allow the insured lawyer to participate in the selection.”-159

d. “All policies contain exclusions, and the number and breadth of exclusions will affect the cost of the insurance.  Typical exclusions are for claims of dishonest, fraudulent, or criminal conduct, claims arising from incidental legal service provided to a business owned by the insured, claims arising out of the insured’s conduct as an officer or director of a business, claims of sexual harassment or illegal discrimination, and claims that the insured knew or should have known about at the time he or she bought the policy.”-160

B. The Ethics of Second-Rate Legal Service

1. The ABA Code and ABA Model Rules

a. “The ABA Code requires a lawyer to represent a client ‘competently’ [ABA Code DR6-101 and EC 6-1] and ‘zealously within the bounds of the law.’  [Id. DR 7-101(A) and EC 7-1.]  Similarly, the ABA Model Rules require a  lawyer to represent a client ‘competently’ [ABA Model Rule 1.1], but in place of ‘zealous’ representation, the Model Rules call for the lawyer to act ‘with reasonable diligence and promptness in representing a client.’”-161

b. “[W]hen the client seeks the lawyer’s service, but the client insists on a budget too low to let the lawyer provide the service competently and diligently, the lawyer must decline the representation.”-162

2. The Restatement of the Law Governing Lawyers

a. “The Restatement of the Law Governing Lawyers, . . . . [s]ection 30[,] states that (subject to limits stated elsewhere in the Restatement) a client and lawyer may agree to limit a duty that a lawyer would otherwise owe to a client if the limitation is reasonable, and if the client is adequately informed and gives consent.”-163

b. “The commentary to § 30 suggests that a reasonable agreement to limit the lawyer’s duty would not violate the general rule that prohibits a lawyer from trying to escape malpractice liability by prospective contract with the client.”-163

c. “[S]uppose that the client issues an express instruction about something that is clearly within the lawyer’s zone of decision.  If the instruction calls for the lawyer to act unethically or illegally, the lawyer should explain the situation and the risks to the client and seek to be relieved of the instruction.  If the client will not relent, the lawyer must withdraw . . . .”-164

d. “Suppose that the client instructs the lawyer to do something that is neither unlawful nor unethical, but that the lawyer believes is foolhardy or obnoxious.  Once again, the lawyer should explain the situation and the risks to the client and seek to be relieved of the instruction. . . . If the client will not relent, the lawyer may withdraw (after obtaining the court’s permission if that is required).”-164

e. “Suppose that the client instructs the lawyer to do something that is not unlawful, nor unethical, nor foolhardy, nor obnoxious, but that the lawyer thinks is plain bad judgment and is likely to backfire on the client.  Suppose that the lawyer carefully explains the situation and the risks to the client and seeks to be relieved of the instruction, but that the client will not relent.  The lawyer then does as the client has instructed.  Just as the lawyer feared, the action turns out to harm the client.  Can the client now recover from the lawyer for malpractice?  No, answers the Restatement, not if the lawyer adequately explained the risks to the client.”-164

VII. Confidential Information

A. ABA Model Rules of Professional Conduct

Rule 1.2(d)—Scope of Representation

(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any proposed course of conduct with a client and may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning or application of the law.

Rule 1.6—Confidentiality of Information

(a) A lawyer shall not reveal information relating to representation of a client unless the client consents after consultation, except for disclosures that are impliedly authorized in order to carry out the representation, and except as stated in paragraph (b).

(b) A lawyer may reveal such information to the extent the lawyer reasonably believes necessary:

(1) to prevent the client from committing a criminal act that the lawyer believes is likely to result in imminent death or substantial bodily harm; or

(2) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved, or to respond to allegations in any proceeding concerning the lawyer’s representation of the client.

Rule 1.8(b)—Conflict of Interest: Prohibited Transactions

(b) A lawyer shall not use information relating to representation of a client to the disadvantage of the client unless the client consents after consultation, except as permitted or required by Rule 1.6 or Rule 3.3.

Rule 1.9(b)—Conflict of Interest: Former Client

(b) A lawyer shall not knowingly represent a person in the same or a substantially related matter in which a firm with which the lawyer formerly was associated had previously represented a client,

(1) whose interests are materially adverse to that person; and

(2) about whom the lawyer had acquired information protected by Rules 1.6 and 1.9(c) that is material to the matter;

unless the former client consents after consultation.

Rule 3.3—Candor Toward the Tribunal

(a) A lawyer shall not knowingly

(1) Make a false statement of material fact or law to a tribunal; 

(2) Fail to disclose a material fact to a tribunal when disclosure is necessary to avoid assisting a criminal or fraudulent act by the client;

(3) Fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel; or

(4) Offer evidence that the lawyer knows to be false.  If a lawyer has offered material evidence and comes to know of its falsity, the lawyer shall take reasonable remedial measures.

(b) The duties stated in paragraph (a) continue to the conclusion of the proceeding, and apply even if compliance requires disclosure of information otherwise protected by rule 1.6.

(c) A lawyer may refuse to offer evidence that the lawyer reasonably believes is false.

(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer which will enable the tribunal to make an informed decision, whether or not the facts are adverse.

Rule 3.4(a)—Fairness to Opposing Party and Counsel


A lawyer shall not:

(a) Unlawfully obstruct another party’s access to evidence or unlawfully alter, destroy or conceal a document or other material having potential evidentiary value.  A lawyer shall not counsel or assist another person to do any such act. 

Rule 4.1—Truthfulness in Statements to Others


In the course of representing a client a lawyer shall not knowingly: 

(a) make a false statement of material fact or law to a third person; or

(b) fail to disclose a material fact to a third person when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by rule 1.6.

D. Comparison of the Ethical Duty and the Attorney-Client Privilege

Washington v. Olwell—S. Ct. of Wa., 1964
Issue: Whether “an attorney [may] refuse to produce, at a coroner’s inquest, material evidence of a crime by asserting the attorney-client privilege or by claiming the privilege against self-incrimination on behalf of his client?” YES

Holding: “On the basis of the attorney-client privilege, the subpoena duces tecum issued by the coroner is defective on its face because it requires the attorney to give testimony concerning information received by him from his client in the course of the conferences.”-175

“We, therefore, hold that appellant’s refusal to testify at the inquest for the first reason stated by him was not contemptuous.”-176

“We do not, however, by so holding, mean to imply that evidence can be permanently withheld by the attorney under the claim of the attorney-client privilege.”-176

“We . . . do not agree that the privilege warrants the attorney, as an officer of the court, from withholding it after being properly requested to produce the same.”-176

“Because the subpoena duces tecum in this case is invalid, since it required the attorney to testify without the client’s consent regarding matters arising out of the attorney-client relationship, the order of the trial court finding appellant to be in contempt and punishing him therefore is hereby reversed with directions to dismiss the proceeding.”-176

Rule: “To be protected as a privileged communication, information or objects acquired by an attorney must have been communicated or delivered to him by the client, and not merely obtained by the attorney while acting in that capacity for the client.”-175

“Further, communications concerning an alleged crime or fraud, which are made by a client to the attorney after the crime or the fraudulent transaction has been completed, are within the attorney-client privilege, as long as the relationship of attorney and client has been established.”-175

“It follows that the attorney, after a reasonable period, should, as an officer of the court, on his own motion turn the same over to the prosecution.”-176

“If the attorney is given such evidence by his client, he should not be able to assert the privilege against self-incrimination which is personal to the client and must be claimed by the client alone.  The attorney can aid in its preservation by informing the client of his right to claim the privilege against self-incrimination.”-176

People v. Meredith—S. Ct. of Ca., 1981

Issue: Whether “the California attorney-client privilege . . . extends to observations which are the product of privilege communications”? YES

Whether “that privileged status is lost when defense conduct may have frustrated prosecution discovery”? YES
Holding: “[T]he attorney-client privilege is not strictly limited to communications, but extends to protect observations made as a consequence of protected communications.”-182

“[C]ourts must craft an exception to the protection extended by the attorney-client privilege in cases in which counsel has removed or altered evidence.”-183

“[W]e hold that the trial court did not err in admitting the investigator’s testimony concerning the location of the wallet.”-184
Rule: California law provides that “the client . . . has a privilege to refuse to disclose and to prevent another from disclosing, a confidential communication between client and lawyer.”-180

“[W]henever defense counsel removes or alters evidence, the statutory privilege does not bar revelation of the original location or condition of the evidence in question. . . . If defense counsel leaves the evidence where he discovers it, his observations derived from privileged communications are insulated from revelation.  If, however, counsel chooses to remove evidence to examine or test it, the original location and condition of that evidence loses the protection of the privilege.”-184

E. Exceptions to the Ethical Duty of Confidentiality

1. Self-Defense

2. Future Crimes

a. “[T]he attorney-client privilege . . . does not protect communications in which the client seeks the lawyer’s services to aid in the planning or commission of an ongoing or future crime or fraud.”-185

b. “ABA Model Rule 1.6(b) covers only future crimes that will cause imminent death or substantial bodily injury.”-185

c. “Only ten states accepted the ABA Model Rules position, which allows the lawyer to reveal only those future crimes that will cause imminent death or substantial bodily injury. . . . Close to twenty-states allow the lawyer to reveal future crimes that will cause imminent death, substantial bodily injury, or substantial financial injury. . . . Several states created their own variations.  For example, some permit revelation of crimes that will cause financial injury, but require revelation of crimes that will cause imminent death or substantial bodily injury. . . . A few states require the revelation of both kinds of crimes.”-185

3. Noisy Withdrawal

a. The Restatement Position

(i) “[T]he Restatement of the Law Governing Lawyers . . . permits a lawyer to reveal or use a client’s confidential information: (a) if doing so will advance the client’s interests, or (b) if the client consents, or (c) if required by law, or (d) if needed in the lawyer’s self-defense, or (e) if needed in a compensation dispute, or (f) if needed to prevent death or serious bodily injury, whether caused by a crime or something else, and (g) if needed to prevent future substantial financial loss (or to remedy past financial loss) as the result of the client’s crime or fraud in the commission of which the lawyer’s services were or are being employed.”-187

b. ABA Formal Opinion 92-366

(i) “A lawyer who knows or with reason believes that her services or work product are being used or are intended to be used by a client to perpetrate a fraud must withdraw from further representation of the client, and may disaffirm documents prepared in the course of the representation that are being, or will be, used in furtherance of the fraud, even though such a ‘noisy’ withdrawal may have the collateral effect of inferentially revealing client confidences.”-187

(ii) “When a lawyer’s services have been used in the past by a client to perpetrate a fraud, but the fraud has ceased, the lawyer may but is not required to withdraw from further representation of the client; in these circumstances, a ‘noisy’ withdrawal is not permitted.”-187

(iii) “First, the lawyer must withdraw from any representation of the client that, directly or indirectly, would have the effect of assisting the client’s continuing or intended future fraud.”-188

(iv) “Second, the lawyer may withdraw from all representation of the client, and must withdraw from all representation if the fact of such representation is likely to be known to and relied upon by third persons to whom the continuing fraud is directed, and the representation is therefore likely to assist in the fraud.”-188

(v) “Third, the lawyer may disavow any of her work product to prevent its use in the client’s continuing or intended future fraud, even though this may have the collateral effect of disclosing inferentially client confidences obtained during the representation.  In some circumstances, such a disavowal of work product (commonly referred to as a ‘noisy’ withdrawal) may be necessary in order to effectuate the lawyer’s withdrawal from representation by the client.”-188

(vi) “Fourth and finally, if the fraud is completed, and the lawyer does know or reasonably believe that the client intends to continue the fraud or commit a future fraud by use of the lawyer’s services or work product, the lawyer may withdraw from representation of the client but may not disavow any work product.”-188

VIII. Candor in Litigation

A. ABA Model Rules of Professional Conduct

Rule 1.6—Confidentiality of Information

(a) A lawyer shall not reveal information relating to representation of a client unless the client consents after consultation, except for disclosures that are impliedly authorized in order to carry out the representation, and except as stated in paragraph (b).

(b) A lawyer may reveal such information to the extent the lawyer reasonably believes necessary:

(1) to prevent the client from committing a criminal act that the lawyer believes is likely to result in imminent death or substantial bodily harm; or

(2) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved, or to respond to allegations in any proceeding concerning the lawyer’s representation of the client.

Rule 3.3—Candor Toward the Tribunal

(a) A lawyer shall not knowingly

(1) Make a false statement of material fact or law to a tribunal; 

(2) Fail to disclose a material fact to a tribunal when disclosure is necessary to avoid assisting a criminal or fraudulent act by the client;

(3) Fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel; or

(4) Offer evidence that the lawyer knows to be false.  If a lawyer has offered material evidence and comes to know of its falsity, the lawyer shall take reasonable remedial measures.

(b) The duties stated in paragraph (a) continue to the conclusion of the proceeding, and apply even if compliance requires disclosure of information otherwise protected by rule 1.6.

(c) A lawyer may refuse to offer evidence that the lawyer reasonably believes is false.

(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer which will enable the tribunal to make an informed decision, whether or not the facts are adverse.

Rule 4.1—Truthfulness in Statements to Others


In the course of representing a client a lawyer shall not knowingly: 

(a)  make a false statement of material fact or law to a third person; or

(b) fail to disclose a material fact to a third person when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by rule 1.6.

B. The Trilemma: Trust, Confidentiality, and Candor

1. “If a dilemma is a beast with two horns, then perhaps a trilemma has three:

a. Horn One: We are told to seek the client’s trust and to find out everything the client knows about the case.

b. Horn Two: We are told to preserve our client’s confidential information (except in very limited situations).

c. Horn Three: We are told to act with candor, to refrain from presenting evidence we know is false, and (in some situations) to reveal our client’s frauds.”-206

2. “In Nix v. Whiteside, . . . Chief Justice Burger (writing for himself and four others) traveled well out of his way to put a judicial stamp of approval on the procedure envisioned in ABA Model Rule 3.3.  Defendant Whiteside was charged with murdering a marijuana dealer.  Attorney Robinson was appointed to represent him.  At first, Whiteside told Robinson that he stabbed the victim just as the victim was ‘pulling a pistol from underneath the pillow on the bed.’ . . . Whiteside said he had not actually seen a gun, but he was convinced that the victim had one.  No gun was found at the scene.  Robinson advised Whiteside that the existence of an actual gun was not critical to a claim of self-defense, and that a reasonable belief that there was a gun would suffice.”-209

a. “About a week before trial, Whiteside told Robinson for the first time that he had seen something ‘metallic’ in the victim’s hand. . . . Robinson again explained that a reasonable belief would suffice, but Whiteside insisted on testifying that he had seen ‘something metallic.’  At that point, Robinson told Whiteside that if Whiteside testified to that story, it would be Robinson’s duty to ‘advise the Court of what he was doing,’ and Robinson said he would also ‘probably be allowed to impeach that particular testimony.  Robinson also indicated that he would try to withdraw if Whiteside insisted on testifying falsely.”-209

b. “After exhausting his appeals, he claimed on federal habeas corpus that Robinson’s refusal to let him testify as he wished was a denial of the effective assistance of counsel guaranteed by the Sixth Amendment. . . . The Court held that Whiteside was not deprived of the effective assistance of counsel—Robinson’s conduct fell within the wide range of acceptable responses to proposed client perjury.  The Chief Justice explained that an ineffective assistance claim requires (a) serious error by the lawyer, and (b) prejudice to the defendant.  Robinson did not make a serious error.  A criminal defense attorney must be loyal to the client, but only within the bounds of lawful conduct.  The attorney must not assist the client in presenting false evidence. . . . Moreover, Whiteside was not prejudiced.  He ended up testifying truthfully at the trial.  Perhaps he was deprived of counsel’s help in presenting perjury, but the Constitution does not guarantee the right to have counsel’s help in presenting perjury.”-210

3. ABA Formal Opinion 87-353

a. “If, prior to the conclusion of the proceedings, a lawyer learns that the client has given testimony the lawyer knows is false, and the lawyer cannot persuade the client to rectify the perjury, the lawyer must disclose the client’s perjury to the tribunal, notwithstanding the fact that the information to be disclosed is information relating to the representation.  If the lawyer learns that the client intends to testify falsely before a tribunal, the lawyer must advise the client against such course of action, including the lawyer’s duty of disclosure to the tribunal.  Ordinarily, the lawyer can reasonably believe that such advice will dissuade the client in the normal manner.  However, if the lawyer knows, from the client’s clearly stated intention, that the client will testify falsely, and the lawyer cannot effectively withdraw from the representation, the lawyer must either limit the examination of the client to subjects on which the lawyer believes the client will testify truthfully; or, if there are none, not permit the client to testify; or, if this is not feasible, disclose the client’s intention to testify falsely to the tribunal.”

b. “[N]either the adversary system nor the ethical rules permit the lawyer to participate in the corruption of the judicial process by assisting the client in the introduction of evidence the lawyer knows is false.  A defendant does not have the right, as part of the right to a fair trial and zealous representation of counsel, to commit perjury. . . . On the contrary, the lawyer, as an officer of the court, has a duty to prevent the perjury, and if the perjury has already been committed, to prevent its playing any part in the judgment of the court.”-216

c. “In the unusual case where the lawyer does know, on the basis of the client’s clearly stated intention, that the client will testify falsely at trial, and the lawyer is unable to effectively withdraw from the representation, the lawyer cannot examine the client in the usual manner.”-217

4. Other Views About the Trilemma

a. “Most jurisdictions have accepted the ABA’s approach to the trilemma issue, but it has been rejected in some jurisdictions that do a big part of the nation’s legal business.  New York, for instance, has kept is version of ABA Code DR 7-102(B)(1), which obliges a lawyer to reveal a client’s fraud on a tribunal except when the lawyer learns about it through a confidence or secret.”-218

b. “Lawyers in California get no guidance at all, aside from an unqualified promise in the Attorney’s Oath to protect the client’s secrets and confidences at all costs, coupled with a smattering of case law that condones a narrative approach similar to ABA Standard for the Defense Function 4-7.7.”-218

c. “The District of Columbia has written a variation on the narrative approach into its ethics rules, as follows: ‘If the lawyer is unable to dissuade the client or to withdraw without seriously harming the client, the lawyer may put the client on the stand to testify in a narrative fashion, but the lawyer shall not examine the client in such manner as to elicit testimony which the lawyer knows to be false, and shall not argue the probative value of the client’s testimony in closing argument.”-219

d. “The National Association of Criminal Defense Lawyers has rejected both the ABA’s approach and the narrative approach. . . . The narrative approach is unworkable because it signals the judge and jury what is going on.”-219

5. ABA Formal Opinion 93-376

a. “A lawyer in a civil case who discovers that her client has lied in responding to discovery requests must take all reasonable steps to rectify the fraud, which may include disclosure to the court.  In this context, the normal duty of confidentiality in Rule 1.6 is explicitly superseded by the obligation of candor toward the tribunal in Rule 3.3.  The lawyer must first attempt to persuade the client to rectify the situation or, if that proves impossible, must herself take whatever steps are necessary to ensure that a fraud is not perpetrated on the tribunal.  In some cases this may be accomplished by a withdrawal from the representation; in others it may be enough to disaffirm the work product; still others may require disclosure to opposing counsel; finally, if all else fails, direct disclosure to the court may prove to be the only effective remedial measure for client fraud most likely to be encountered in pretrial proceedings.”-220

IX. Fairness in Litigation

A. ABA Model Rules of Professional Conduct

Rule 3.1—Meritorious Claims and Contentions

A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis for doing so that is not frivolous, which includes a good faith argument for an extension, modification or reversal of existing law.  A lawyer for the defendant in a criminal proceeding, or the respondent in a proceeding that could result in incarceration, may nevertheless so defend the proceeding as to require that every element of the case be established.

Rule 3.2—Expediting Litigation


A lawyer shall make reasonable efforts to expedite litigation consistent with the interests of the client.

Rule 3.3—Candor Toward the Tribunal

(a) A lawyer shall not knowingly

(1) Make a false statement of material fact or law to a tribunal; 

(2) Fail to disclose a material fact to a tribunal when disclosure is necessary to avoid assisting a criminal or fraudulent act by the client;

(3) Fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel; or

(4) Offer evidence that the lawyer knows to be false.  If a lawyer has offered material evidence and comes to know of its falsity, the lawyer shall take reasonable remedial measures.

(b) The duties stated in paragraph (a) continue to the conclusion of the proceeding, and apply even if compliance requires disclosure of information otherwise protected by rule 1.6.

(c) A lawyer may refuse to offer evidence that the lawyer reasonably believes is false.

(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer which will enable the tribunal to make an informed decision, whether or not the facts are adverse.

Rule 3.4—Fairness to Opposing Party and Counsel


A lawyer shall not:

(a) Unlawfully obstruct another party’s access to evidence or unlawfully alter, destroy or conceal a document or other material having potential evidentiary value.  A lawyer shall not counsel or assist another person to do any such act;

(b) Falsify evidence, counsel or assist a witness that is prohibited by law; 

(c) Knowingly disobey an obligation under the rules of a tribunal except for an open refusal based on an assertion that no valid obligation exists;

(d) In pretrial procedure, make a frivolous discovery request or fail to make reasonably diligent effort to comply with a legally proper discovery request by an opposing party;

(e) In trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will not be supported by admissible evidence, assert personal knowledge of facts in issue except when testifying as a witness, or state a personal opinion as to the justness of a cause, the credibility of a witness, the culpability of a civil litigant or the guilt or innocence of an accused; or

(f) Request a person other than a client to refrain from voluntarily giving relevant information to another party unless:

(1) the person is a relative or an employee or other agent of a client; and

(2) the lawyer reasonably believes that the person’s interests will not be adversely affected by refraining from giving such information.

Rule 3.5—Impartiality and Decorum of the Tribunal


A lawyer shall not:


(a) seek to influence a judge, juror, prospective juror or other official by means prohibited by law;

(b) communicate ex parte with such a person except as permitted by law; or

(c) engage in conduct intended to disrupt a tribunal.

Rule 3.6—Trial Publicity

(a) A lawyer who is participating or has participated in the investigation or litigation of a matter shall not make an extrajudicial statement that a reasonable person would expect to be disseminated by means of public communication if the lawyer knows or reasonably should know that it will have a substantial likelihood of materially prejudicing an adjudicative proceeding in the matter.

(b) Notwithstanding paragraph (a), a lawyer may state:

(1) the claim, offense or defense involved and, except when prohibited by law, the identity of the persons involved;

(2) information contained in a public record;

(3) that an investigation of a matter is in progress;

(4) the scheduling or result of any step in litigation;

(5) a request for assistance in obtaining evidence and information necessary thereto;

(6) a warning of danger concerning the behavior of a person involved, when there is reason to believe that there exists the likelihood of substantial harm to an individual or to the public interest; and

(7) in a criminal case, in addition to subparagraphs (1) through (6):

(i) the identity, residence, occupation and family status of the accused;

(ii) if the accused has not been apprehended, information necessary to aid in apprehension of that person;

(iii) the fact, time and place of arrest; and

(iv) the identity of investigating and arresting officers and agencies and the length of the investigation.

(c) Notwithstanding paragraph (a), a lawyer may make a statement that a reasonable lawyer would believe is required to protect a client from the substantial undue prejudicial effect of recent publicity not initiated by the lawyer or the lawyer’s client.  A statement made pursuant to this paragraph shall be limited to such information as is necessary to mitigate recent adverse publicity.

(d) No lawyer associated in a firm or government agency with a lawyer subject to paragraph (a) shall make a statement prohibited by paragraph (a).

Rule 3.7—Lawyer as a Witness

(a) A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary witness except where:

(1) the testimony relates to an uncontested issue;

(2) the testimony relates to the nature and value of legal services rendered in the case; or

(3) disqualification of a the lawyer would work substantial hardship on the client.

(b) A lawyer may act as advocate in a trial in which another lawyer in the lawyer’s firm is likely to be called as a witness unless precluded from doing so by rule 1.7 or rule 1.9.

Rule 3.8—Special Responsibilities of a Prosecutor


The prosecutor in a criminal case shall:

(a) refrain from prosecuting a charge that the prosecutor knows is not supported by probable cause;

(b) make reasonable efforts to assure that the accused has been advised of the right to, and the procedure for obtaining, counsel and has been given reasonable opportunity to obtain counsel;

(c) not seek to obtain from an unrepresented accused a waiver of important pretrial rights, such as the right to a preliminary hearing;

(d) make timely disclosure to the defense of all evidence or information known to the prosecutor that tends to negate the guilt of the accused or mitigates the offense, and, in connection with sentencing, disclose to the defense and the tribunal all unprivileged mitigating information known to the prosecutor, except when the prosecutor is relieved of this responsibility by a protective order of the tribunal; and

(e) exercise reasonable care to prevent investigators, law enforcement personnel, employees or other persons assisting or associated with the prosecutor in a criminal case from making an extrajudicial statement that the prosecutor would be prohibited from making under rule 3.6.

(f) not subpoena a lawyer in a grand jury or other criminal proceeding to present evidence about a past or present client unless: 

(i) the prosecutor reasonably believes:

(1) the information sought is not protected from disclosure by any applicable privilege;

(2) the evidence sought is essential to the successful completion of an ongoing investigation or prosecution; 

(3) there is no other feasible alternative to obtain the information.

(g) except for statements that are necessary to inform the public of the nature and extent of the prosecutor’s action and that serve a legitimate law enforcement purpose, refrain from making extrajudicial comments that have a substantial likelihood of heightening public condemnation of the accused.

Rule 3.9—Advocate in Nonadjudicative Proceedings


A lawyer representing a client before a legislative or administrative tribunal in a nonadjudicative proceeding shall disclose that the appearance is in a representative capacity and shall conform to the provisions of rules 3.3(a) through (c), 3.4(a) through (c), and 3.5.

In re Warlick—S. Ct. of S.C., 1985

Facts: Respondent hired a private investigator to conduct an investigation of the potential jurors in a personal injury trial.  The investigator referred Respondent to the Court’s decision prohibiting such contact in Matter of Two Anonymous Members of South Carolina Bar.  Respondent advised the P.I. to continue personal contacts.  Respondent then selected a jury with 3 of the investigated jurors.  The case was settled.  Respondent was convicted of contempt of court.  Respondent was disbarred, but on petition for rehearing, the discipline was reduced to indefinite suspension of the right to practice law.  Respondent’s law partner received a public reprimand.

B. Colorado Bar Association Opinion 70

1. “After a verdict has been returned, it is improper for an attorney who has participated in the trial to tell the jury about information that was not presented in the trial, if such information is disclosed to the jury with the intention of or in the spirit of criticizing the jury’s decision, influencing the actions of jurors in future jury service, harassing the jury, or otherwise behaving improperly toward jurors in any manner prohibited by the Code of Professional Responsibility.  This rule applies whether the information not presented was suppressed or inadmissible pursuant to a ruling by the judge in the case.”-234

2. “Since it is vital to the functioning of the jury system that jurors not be influenced in their deliberations by fears that they subsequently will be harassed by lawyers or others who wish to learn what transpired in the jury room, neither defense counsel nor the prosecutor should discuss a case with jurors after trial in a way that is critical of the verdict.”-235

C. Public Comments About Pending Litigation

1. Background

a. “Although the idea of public and media access to trials is firmly rooted in American jurisprudence—indeed, the right to a public trial is part of the Sixth Amendment protection for the criminally accused—excessive publicity may also interfere with the equally important right to a fair trial.”-236

b. “Historically, the First Amendment has required a showing of ‘actual prejudice or a substantial and imminent threat to fair trial’ . . . in order to restrict press coverage during a criminal trial, but has allowed trial courts to restrain lawyers’ speech before and during trial on a significantly lower showing.  See Sheppard v. Maxwell, 384 U.S. 333 (1966).”-237

2. The ABA Enters the Fray

a. “[I]n 1966, the Judicial Conference of the United States authorized a special subcommittee to study whether further guidelines needed to be laid down to implement Sheppard.  The result of that report was the ‘reasonable likelihood of prejudicing a fair trial’ test used in the ABA 1969 Model Code.”-237

b. “Ten years later, when the ABA amended its guidelines, the ABA changed the test from ‘reasonable likelihood’ to ‘clear and present danger.’”-237

c. “The MRPC adopted yet another test, the ‘substantial likelihood of material prejudice’ test.  As of 1991, 32 states adopted either wholly or with minor variations ABA Model Rule 3.6.  Eleven states adopted DR 7-107’s milder ‘reasonable likelihood of prejudice’ test.  Only Virginia explicitly adopted the ‘clear and present danger’ standard, and four other states have adopted arguably similar standards.”-237

3. The Gentile Case

a. “In Gentile v. State Bar of Nevada, . . . the Supreme Court directly addressed whether state-imposed limitations on extrajudicial statements in criminal cases violated the right of free speech.  Gentile, a Nevada lawyer, represented Sanders in a criminal trial.  The defendant was charged with stealing drugs and money used in an undercover operation conducted by the Las Vegas police.  The trial attracted a great deal of publicity.  During pretrial press conference, Gentile made several inflammatory statements, accusing a detective of actually stealing the drugs and travelers’ checks and framing Sanders.  Six months later, a jury acquitted Sanders on all counts.  The State Bar of Nevada filed a complaint against Gentile for violating Nevada Supreme Court Rule 177 (almost identical to ABA Model Rule of Professional Conduct 3.6).  The rule prohibits attorneys from making any ‘extrajudicial statement’ that a reasonable person would expect to be spread among the public and materially prejudice the proceedings.  The disciplinary board found Gentile guilty of violating the bar rule.  In a 5 to 4 decision, the Supreme Court reversed.  In an opinion by Justice Rehnquist, the Court stated that ‘the regulation of attorneys’ speech is limited.’ . . . [T]he Court upheld the ‘substantial likelihood of materially prejudicing that proceeding’ test.  However, the Court struck down parts of the Nevada rule which specified that an attorney could make ‘general’ statements about the defense without ‘elaboration.’”-238

4. Current Rules

a. “In 1994, the ABA House of Delegates amended Model Rule 3.6 and 3.8 to reflect the Gentile decision.  The amended rule 3.6 moved the portion of the rule which delineated what kind of comments would be held to be prejudicial to the comments section.”-238

Matter of Vincenti—S. Ct. of N.J., ,1983

Facts: Attorney Vincenti represented the defendant in a child abuse/neglect case involving the defendant’s 4 children.  After the trial, a 22-count ethics complaint was filed against Vincenti for various actions including: disrespecting the judge, other attorneys, witnesses, unnecessarily subpoenaing individuals, intimidating witnesses, etc.

Holding: Vincenti was ordered suspended from the practice of law for one year.

Rule: “From a profession charged with such responsibilities there must be exacted those qualities of truth-speaking, of a high sense of honor, of granite discretion, of the strictest observance of fiduciary responsibility, that have, through the centuries, been compendiously described as ‘moral character.’”
X. The Trial Lawyer as Truth-Seeker

A. ABA Model Rules of Professional Conduct

1. Model Rules 3.1-3.9 (see Outline Part 9).

B. Courts On Trial—Jerome Frank

1. “In short, the lawyer aims at victory, at winning in the fight, not at aiding the court to discover the facts.  He does not want the trial court to reach a sound educated guess, if it is likely to be contrary to his client’s interests.  Our present trial method is thus the equivalent of throwing pepper in the eyes of a surgeon when he is performing an operation.”-254

C. Ethics in the Practice of Law—Geoffrey Hazard

1. “As the situation stands, the advocate is supposed to be both the champion of his client and a gatekeeper having a duty to prevent his client from contaminating the courtroom.  In principle, these responsibilities are compatible.  The duty to the court simply limits the ways in which a lawyer can champion his client’s cause.  In practice, however, the duties have come to be in perhaps uncontrollable conflict.”-257

2. “So long as the advocate in the American system is supposed to be at once a champion in forensic roughhouse and a guardian of the temple of justice, he can fulfill his responsibilities only if he combines extraordinary technical skill with an unusually disciplined sense of probity.  That seems to be asking too much of any profession.”-259

D. Note On Witness Coaching—Professor Wydick

1. “Grade One witness coaching is where the lawyer knowingly and overtly induces a witness to testify to something the lawyer knows is false.  ‘Overtly’ is used to mean that the lawyer’s conduct is ‘openly’ or ‘on its face’ an inducement to testify falsely.”-262

2. “Grade Two witness coaching is the same as Grade One, except that the lawyer acts covertly.  Thus, Grade Two is where the lawyer knowingly but covertly induces a witness to testify to something the lawyer knows is false.  ‘Covertly’ is used to mean that the lawyer’s inducement is masked.”-262

3. “Grade Three witness coaching is where the lawyer does not knowingly induce the witness to testify to something the lawyer knows is false, but the lawyer’s conversation with the witness nevertheless alters the witness’s story.”-262

E. The Prosecutor’s Special Duties

1. “Prosecutors have the unique power to bring criminal prosecutions on behalf of the government. . . . Ethical consideration 7-13 of the ABA Code states this special role this way: ‘The responsibility of a public prosecutor differs from that of the usual advocate; his duty is to seek justice, not merely to convict.’ . . . But the prosecutor is also an advocate in the adversary system of criminal litigation.  Thus the prosecutor is asked to assume a dual role as a partisan advocate and a quasi-judicial officer—a role difficult to achieve in practice.”-263

2. “The special ethical responsibilities of the prosecutor include restraint in prosecuting charges without probable cause; protecting the accused’s right to counsel and other important pretrial rights; disclosing evidence that negates guilt or mitigates the offense or sentence; and exercising restraint in litigation tactics and out of court statements.”-263

3. “An important feature of the prosecutor’s special duty is the obligation to disclose evidence that may assist the defense.”-263

4. “As explained in United States v. Bagley [construing Brady v. Maryland], the due process clause requires a prosecutor to disclose evidence that favors the defendant with respect to guilt on the merits, or impeachment of prosecution witnesses, or punishment for the offense.  Five Justices agreed that the duty to disclose applies when a failure to disclose ‘undermines confidence in the outcome of the trial,’ and thus ‘deprives the defendant of a fair trial.’  This standard is met if there is a ‘reasonable probability’ that, had the evidence been disclosed, ‘the result of the proceeding would have been different.’”-263

5. “In [Read v. Virginia State Bar], an eye-witness had identified the defendant from photographs and at a pretrial lineup.  But, after observing the defendant during the first day of trial, the eye witness changed his story and told the prosecutor’s office that he was certain that the defendant was not the person he saw at the scene of the crime. . . . Prosecutor Read did not call the eye witness during the prosecution case in chief.  When the eye witness learned that he would not be called as a prosecution witness, he voluntarily informed the defense lawyers about his changed story. . . . Prosecutor Read closed the prosecution case in chief without mentioning the eye witness.  Only when it became apparent that the defense would call the eye witness did Read attempt a hasty disclosure of the change of story.”-264

a. “The Virginia State Bar Disciplinary Board recommended that Read be disbarred because he was apparently willing to see the defendant convicted of arson and murder without permitting the jury to consider the eye witness’s changed story.  The Virginia Supreme Court refused to follow the Board’s recommendation, holding that the Brady due process standard was satisfied because defense counsel eventually got the exculpatory information in time to use it at trial.”-264

F. The Duties of the Criminal Defense Lawyer

1. “A lawyer who represents a client accused of a criminal offense also has duties that diverge from the general rules for litigating lawyers. . . . Model Rule 3.1 contains a special exemption from the prohibition against making frivolous claims: ‘A lawyer for the defendant in a criminal proceeding, . . . may nevertheless so defend the proceeding as to require that every element of the case be established.’  Thus the criminal defense lawyer may require the prosecution to put on its proof even if there is no non-frivolous defense.  Exceptions such as these are necessary to preserve the presumption that a criminal defendant is innocent until proven guilty.”

People v. Tyler—Ca. Ct. of App., 1991

Issue: Whether the trial court erred in telling the jury on more than one occasion that the defense counsel cannot provide his opinion that the defendant is innocent after the defense counsel noted that there is a presumption that the defendant is innocent? YES, but the error did not prejudice the defendant.

Holding: “In the present case, . . . we agree that defense counsel’s remarks were not objectionable.  They were in the form of argument, urging the jury to find defendant innocent, rather than expressions of a personal belief.  Nevertheless, we perceive no harm resulting from the trial court’s comments.”-266

Rule: “It is well established that a prosecutor may not express a personal opinion as to the defendant’s guilt because of the danger that jurors will interpret the opinion as being based on facts at the prosecutor’s command which were not adduced at trial. . . . [W]e find no reason why defense counsel are not equally barred from expressing their personal beliefs.”-266

XI. Conflicts of Interest – Lawyers, Clients, and Third Parties

A. ABA Model Rules of Professional Conduct

Rule 1.2—Scope of Representation

(a) A lawyer shall abide by a client’s decisions concerning the objectives of representation, subject to paragraphs (c), (d) and (e), and shall consult with the client as to the means by which they are to be pursued.  A lawyer shall abide by a client’s decision whether to accept an offer of settlement of a matter.  In a criminal case, the lawyer shall abide by the client’s decision, after consultation with the lawyer, as to the plea to be entered, whether to waive jury trial and whether the client will testify.

(b) A lawyer’s representation of a client, including representation by appointment, does not constitute an endorsement of the client’s political, economic, social or moral views or activities.

(c) A lawyer may limit the objectives of the representation if the client consents after consultation.

(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any proposed course of conduct with a client and may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning or application of the law.

(e) When a lawyer knows that a client expects assistance not permitted by the rules of professional conduct or other law, the lawyer shall consult with the client regarding the relevant limitations on the lawyer’s conduct. 

Rule 1.7 – Conflict of Interest: General Rule

(a) A lawyer shall not represent a client if the representation of that client will be directly adverse to another client, unless:

(1) the lawyer reasonably believes the representation will not adversely affect the relationship with the other client; and

(2) each client consents after consultation.

(b) A lawyer shall not represent a client if the representation of that client may be materially limited by the lawyer’s responsibilities to another client or to a third person, or by the lawyer’s own interests, unless:

(1) the lawyer reasonably believes the representation will not be adversely affected; and

(2) the client consents after consultation.  When representation of multiple clients in a single matter is undertaken, the consultation shall include explanation of the implications of the common representation and the advantages and risks involved.

Rule 1.8 – Conflict of Interest: Prohibited Transactions

(a) A lawyer shall not enter into a business transaction with a client or knowingly acquire an ownership, possessory, security or other pecuniary interest adverse to a client unless:

(1) the transaction and terms on which the lawyer acquires the interest are fair and reasonable to the client and are fully disclosed and transmitted in writing to the client in a manner which can be reasonably understood by the client;

(2) the client is given a reasonable opportunity to seek the advice of independent counsel in the transaction; and

(3) the client consents in writing thereto.

(b) A lawyer shall not use information relating to representation of a client to the disadvantage of the client unless the client consents after consultation, except as permitted or required by Rule 1.6 or Rule 3.3.

(c) A lawyer shall not prepare an instrument giving the lawyer or a person related to the lawyer as parent, child, sibling, or spouse any substantial gift from a client, including a testamentary gift, except where the client is related to the donee.

(d) Prior to the conclusion of representation of a client, a lawyer shall not make or negotiate an agreement giving the lawyer literary or media rights to a portrayal or account based in substantial part on information relating to the representation.

(e) A lawyer shall not provide assistance to a client in connection with pending or contemplated litigation, except that: 

(1) a lawyer may advance court costs and expenses of litigation, the repayment of which may be contingent on the outcome of the matter; and

(2) a lawyer representing an indigent client may pay court costs and expenses of litigation on behalf of the client.

(f) A lawyer shall not accept compensation for representing a client from one other than the client unless: 

(1) the client consents after consultation;

(2) there is no interference with the lawyer’s independence of professional judgment or with the client-lawyer relationship; and

(3) information relating to representation of a client is protected as required by rule 1.6.

(g) A lawyer who represents two or more clients shall not participate in making an aggregate settlement of the claims of or against the clients, or in a criminal case an aggregated agreement as to guilty or nolo contendere pleas, unless each client consents after consultation, including disclosure of the existence and nature of all the claims or pleas involved and of the participation of each person in the settlement.

(h) A lawyer shall not make an agreement prospectively limiting the lawyer’s liability to a client for malpractice unless permitted by law and the client is independently represented in making the agreement, or settle a claim for such liability with an unrepresented client or former client without first advising that person in writing that independent representation is appropriate in connection therewith.

(i) A lawyer related to another lawyer as parent, child, sibling or spouse shall not represent a client in a representation directly adverse to a person who the lawyer knows is represented by the other lawyer except upon consent by the client after consultation regarding the relationship.

(j) A lawyer shall not acquire a proprietary interest in the cause of action or subject matter of litigation the lawyer is conducting for a client, except that the lawyer may:

(1) acquire a lien granted by law to secure the lawyer’s fee or expenses; and

(2) contract with a client for a reasonable contingent fee in a civil case.

Rule 1.10 – Imputed Disqualification: General Rule

(a) While lawyers are associated in a firm, none of them shall knowingly represent a client when any one of them practicing alone would be prohibited from doing so by Rules 1.7, 1.8(c), 1.9, or 2.2.

(b) When a lawyer has terminated an association with a firm, the firm is not prohibited from thereafter representing a person with interests materially adverse to those of a client represented by the formerly associated lawyer and not currently represented by the firm, unless:

(1) the matter is the same or substantially related to that in which the formerly associated lawyer represented the client; and

(2) any lawyer remaining in the firm has information protected by Rules 1.6 and 1.9(c) that is material to the matter.

(c) A disqualification prescribed by this rule may be waived by the affected client under the conditions stated in Rule 1.7.

Rule 1.13 – Organization as Client

(a) A lawyer employed or retained by an organization represents the organization acting through its duly authorized constituents.

(b) If a lawyer for an organization knows that an officer, employee or other person associated with the organization is engaged in action, intends to act or refuses to act in a matter related to the representation that is a violation of a legal obligation to the organization, or a violation of law which reasonably might be imputed to the organization, the lawyer shall proceed as is reasonably necessary in the best interest of the organization.  In determining how to proceed, the lawyer shall give due consideration to the seriousness of the violation and its consequences, the scope and nature of the lawyer’s representation, the responsibility in the organization and the apparent motivation of the person involved, the policies of the organization concerning such matters and any other relevant considerations.  Any measures taken shall be designed to minimize disruption of the organization and the risk of revealing information relating to the representation to persons outside the organization.  Such measures may include among others: 

(1) asking reconsideration of the matter; 

(2) advising that a separate legal opinion on the matter be sought for presentation to appropriate authority in the organization; and

(3) referring the matter to higher authority in the organization, including, if warranted by the seriousness of the matter, referral to the highest authority that can act in behalf of the organization as determined by applicable law.

(c) If, despite the lawyer’s efforts in accordance with paragraph (b), the highest authority that can act on behalf of the organization insists upon action, or a refusal to act, that is clearly a violation of law and is likely to result in substantial injury to the organization, the lawyer may resign in accordance with rule 1.16.

(d) In dealing with an organization’s directors, officers, employees, members, shareholders or other constituents, a lawyer shall explain the identity of the client when it is apparent that the organization’s interests are adverse to those of the constituents with whom the lawyer is dealing.

(e) A lawyer representing an organization may also represent any of its directors, officers, employees, members, shareholders or other constituents, subject to the provisions of rule 1.7.  If the organization’s consent to the dual representation is required by rule 1.7, the consent shall be given by an appropriate official of the organization other than the individual who is to be represented, or by the shareholders.

Rule 1.14 – Client Under a Disability

(a) When a client’s ability to make adequately considered decisions in connection with the representation is impaired, whether because of minority, mental disability or for some other reason, the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer relationship with the client.

(b) A lawyer may seek the appointment of a guardian or take other protective action with respect to a client, only when the lawyer reasonably believes that the client cannot adequately act in the client’s own interest.

Rule 2.1 – Advisor


In representing a client, a lawyer shall exercise independent professional judgment and render candid advice.  In rendering advice, a lawyer may refer not only to law but to other considerations such as moral, economic, social, and political factors, that may be relevant to the client’s situation.

Rule 3.7—Lawyer as a Witness

(a) A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary witness except where:

(1) the testimony relates to an uncontested issue;

(2) the testimony relates to the nature and value of legal services rendered in the case; or

(3) disqualification of the lawyer would work substantial hardship on the client.

(b) A lawyer may act as advocate in a trial in which another lawyer in the lawyer’s firm is likely to be called as a witness unless precluded from doing so by rule 1.7 or rule 1.9.

Rule 5.4(c)—Professional Independence of a Lawyer

(c) A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render legal services for another to direct or regulate the lawyer’s professional judgment in rendering such legal services.  

B. Allocating Decisionmaking Between Lawyer and Client

1. “The respective roles of lawyer and client are easy to state, but difficult to apply.  The primary relationship is that of agent and principal, but the lawyer-agent’s professional obligations require adjustment of the conventional agency relationship.”-282

2. “A reading of the cases and authorities reveals that when courts refer to ‘substantial rights,’ they mean important or ‘essential’ rights, rights ‘affecting the merits of the cause’ or ‘serious steps’ in the litigation.  For example, the decision to settle or dismiss a cause of action affects a ‘substantial right,’ and an attorney must obtain the client’s consent before taking either action.  Similarly, because a ‘substantial right’ is affected, an attorney has no independent authority to waive the right to appeal, to eliminate an essential defense, to dispose of a client’s property, or to stipulate to a finding of negligence irrespective of the record.”-283

3. “When no substantial right is implicated, an attorney must be free to act independently. . . . This authority ‘allows the lawyer-professional to apply his technical expertise.’ . . . It also protects the lawyer’s professional reputation and preserves the lawyer’s role as an officer of the court.”-283

4. “Routine and technical matters, including those ordinary matters which arise in the course of litigation, may be handled independently by the attorney as a necessary aspect of the professional management of the case.  On the other hand, decisions which affect ‘substantial rights,’ whether they be denominated ‘procedural’ or ‘substantive,’ must involve the client.”-283

Beckwith Machinery Co. v. Travelers Indem. Co.—U.S.D.C., W.D. Penn., 1986
Issue: Whether an insurance company is precluded from avoiding liability in a lawsuit against its insured where it failed to withdraw from representation of the insured for 13 months following the initiation of the suit, and explicitly declined to represent or otherwise indemnify the insured for punitive damages assessed against it? YES
Rule: “In consideration of the insured’s payment of premiums, the insurer becomes contractually obligated to defend its insured.  This obligation arises whenever allegations against the insured state a claim which is potentially within the scope of the policy’s coverage, even if such allegations are ‘groundless, false, or fraudulent.’”-285

“It is well settled that an insurer’s obligation to defend is separate and distinct from its duty to indemnify; the insurer’s duty to defend is broader than its obligation to indemnify the insured.”-285

“However, once a third party has raised allegations against an insured which potentially fall within the coverage provided, the insurer is obligated to defend its insured fully until it can confine the possibility or recovery to claims outside the coverage of the policy.”

“Conversely, there is no principle of Pennsylvania law that the duty to defend automatically attaches at the outset of the litigation and cannot afterwards terminate. . . . However, if coverage (indemnification) depends upon the existence or nonexistence of facts outside of the complaint that have yet to be determined, the insurer must provide a defense until such time as the facts are determined, and the claim is narrowed to one patently outside of coverage.”-286

“It is hornbook law that if an insurer assumes the insured’s defense without sending the insured a reservation of rights letter or bringing a declaratory relief action, the insurer will later be precluded from denying coverage. . . . Moreover, if the insurer affords representation without some understanding with its insured, the carrier may later be estopped from asserting an otherwise valid coverage defense.”-286

C. Ethics in the Practice of Law

1. “For the lawyer retained by an organization such as a corporation or government agency, identifying the client is much more complicated.  Client identity is ambiguous, continuously problematic, and requires resolution by conscious choice.”-288

2. The Code of Responsibility provides: “A lawyer employed or retained by a corporation or similar entity owes his allegiance to the entity and not to a stockholder, director, officer, employee, representative, or other person connected with the entity.”-288

3. “The counterpart rule for government lawyers says it is the government that is the client.”-288

4. “The unanswered question for the lawyer is: What individual should I treat as representing the organization so I can know whom to represent?  Or, conversely: Whom should I decide to represent so I can know what individual to treat as the organization?”

5. “The problem is difficult both morally and legally.  The question has a moral aspect because the lawyer is faced with subordinating and perhaps seriously injuring the interest of a person who has trusted him in the past.”-289

6. “In terms of the lawyer’s legal obligations, the situation is equally complex.  When the corporate officer begins talking, the lawyer must be mindful that a lawyer-client relationship is in the making.  At this point, if the lawyer treats the corporate officer as the client, and if he learns things that may subject the officer to criminal or civil liability, the lawyer is bound by the rule of confidentiality not to disclose the matters to others, for example to the board of directors.  But the lawyer’s general retainer, if we may call it that, is to the corporation.  The board will consider that it ‘is’ the corporate client, and expect the lawyer eventually to advise the board what to do, including advice about the possibility of proceeding against the executive.”-289

7. “If the lawyer does not disclose to the board that he knows, and the board ‘is’ the corporation, then he is holding out on his client.  If he does disclose, he may have betrayed what the executive thought was a confidence.  Furthermore, when he takes the matter to the board he implicates the board members in the problem, because their responsibility and potential legal liability is affected by the extent of their knowledge.”

Phillips v. Carson—S. Ct. of Kansas, 1987

Issue: Whether an attorney who obtains personal loans from a client of his firm and fails to instruct such client that she may or should retain independent counsel with respect to the loans has breached his professional duty to the client? YES

Rule: “The relationship of an attorney to his client is fiduciary in character, binding the attorney to the highest degree of fidelity and good faith to his client on account of the trust and confidence imposed.  A fiduciary relation does not depend upon some technical relation created by, or defined in, law.  It may exist under a variety of circumstances, and does exist in cases where there has been a special confidence reposed in one who, in equity and good conscience, is bound to act in good faith and with due regard to the interests of the one reposing the confidence.”-293

AAA Plumbing Pottery Corp. v. St. Paul Insurance Co. of Ill.—N.D. Ill., 1995

Issue: Whether an attorney who may be compelled to provide testimony that could be prejudicial to his own client must be disqualified from representing such client? YES

Rule: “If a lawyer knows or reasonably should know that the lawyer may be called as a witness other than on behalf of the client, the lawyer may act as an advocate in a trial or evidentiary proceeding unless the lawyer knows or reasonably should know that the lawyer’s testimony is or may be prejudicial to the client.”-297

“The court has the discretion to determine whether an attorney acting as an advocate may appear as a witness without withdrawing from the case. . . . In addition, the court may decide whether to permit an attorney to be called as a witness, and may forbid it ‘where evidence is easily available from other sources and absent ‘extraordinary circumstances’ or ‘compelling reasons.’”-298

XII. Conflicts of Interest – Conflicts Between Two Clients

A. ABA Model Rules of Professional Conduct

Rule 1.7 – Conflict of Interest: General Rule

(a) A lawyer shall not represent a client if the representation of that client will be directly adverse to another client, unless:

(1) the lawyer reasonably believes the representation will not adversely affect the relationship with the other client; and

(2) each client consents after consultation.

(b) A lawyer shall not represent a client if the representation of that client may be materially limited by the lawyer’s responsibilities to another client or to a third person, or by the lawyer’s own interests, unless:

(1) the lawyer reasonably believes the representation will not be adversely affected; and

(2) the client consents after consultation.  When representation of multiple clients in a single matter is undertaken, the consultation shall include explanation of the implications of the common representation and the advantages and risks involved.

Rule 1.8 – Conflict of Interest: Prohibited Transactions

(a) A lawyer shall not enter into a business transaction with a client or knowingly acquire an ownership, possessory, security or other pecuniary interest adverse to a client unless:

(1) the transaction and terms on which the lawyer acquires the interest are fair and reasonable to the client and are fully disclosed and transmitted in writing to the client in a manner which can be reasonably understood by the client;

(2) the client is given a reasonable opportunity to seek the advice of independent counsel in the transaction; and

(3) the client consents in writing thereto.

(b) A lawyer shall not use information relating to representation of a client to the disadvantage of the client unless the client consents after consultation, except as permitted or required by Rule 1.6 or Rule 3.3.

(c) A lawyer shall not prepare an instrument giving the lawyer or a person related to the lawyer as parent, child, sibling, or spouse any substantial gift from a client, including a testamentary gift, except where the client is related to the donee.

(d) Prior to the conclusion of representation of a client, a lawyer shall not make or negotiate an agreement giving the lawyer literary or media rights to a portrayal or account based in substantial part on information relating to the representation.

(e) A lawyer shall not provide assistance to a client in connection with pending or contemplated litigation, except that: 

(1) a lawyer may advance court costs and expenses of litigation, the repayment of which may be contingent on the outcome of the matter; and

(2) a lawyer representing an indigent client may pay court costs and expenses of litigation on behalf of the client.

(f) A lawyer shall not accept compensation for representing a client from one other than the client unless: 

(1) the client consents after consultation;

(2) there is no interference with the lawyer’s independence of professional judgment or with the client-lawyer relationship; and

(3) information relating to representation of a client is protected as required by rule 1.6.

(g) A lawyer who represents two or more clients shall not participate in making an aggregate settlement of the claims of or against the clients, or in a criminal case an aggregated agreement as to guilty or nolo contendere pleas, unless each client consents after consultation, including disclosure of the existence and nature of all the claims or pleas involved and of the participation of each person in the settlement.

(h) A lawyer shall not make an agreement prospectively limiting the lawyer’s liability to a client for malpractice unless permitted by law and the client is independently represented in making the agreement, or settle a claim for such liability with an unrepresented client or former client without first advising that person in writing that independent representation is appropriate in connection therewith.

(i) A lawyer related to another lawyer as parent, child, sibling or spouse shall not represent a client in a representation directly adverse to a person who the lawyer knows is represented by the other lawyer except upon consent by the client after consultation regarding the relationship.

(j) A lawyer shall not acquire a proprietary interest in the cause of action or subject matter of litigation the lawyer is conducting for a client, except that the lawyer may:

(1) acquire a lien granted by law to secure the lawyer’s fee or expenses; and

(2) contract with a client for a reasonable contingent fee in a civil case.

Rule 1.9 – Conflict of Interest: Former Client

(a) A lawyer who has formerly represented a client in a matter shall not thereafter represent another person in the same or a substantially related matter in which that person’s interests are materially adverse to the interests of the former client unless the former client consents after consultation.

(b) A lawyer shall not knowingly represent a person in the same or a substantially related matter in which a firm with which the lawyer formerly was associated had previously represented a client,

(1) whose interests are materially adverse to that person; and

(2) about whom the lawyer had acquired information protected by Rules 1.6 and 1.9(c) that is material to the matter; 

unless the former client consents after consultation.

(c) A lawyer who has formerly represented a client in a matter or whose present or former firm has formerly represented a client in a matter shall not thereafter:

(1) use information relating to the representation to the disadvantage of the former client except as Rule 1.6 or Rule 3.3 would permit or require with respect to a client, or when the information has become generally known; or

(2) reveal information relating to the representation except as Rule 1.6 or Rule 3.3 would permit or require with respect to a client.

Rule 1.10 – Imputed Disqualification: General Rule

(a) While lawyers are associated in a firm, none of them shall knowingly represent a client when any one of them practicing alone would be prohibited from doing so by Rules 1.7, 1.8(c), 1.9, or 2.2.

(b) When a lawyer has terminated an association with a firm, the firm is not prohibited from thereafter representing a person with interests materially adverse to those of a client represented by the formerly associated lawyer and not currently represented by the firm, unless:

(1) the matter is the same or substantially related to that in which the formerly associated lawyer represented the client; and

(2) any lawyer remaining in the firm has information protected by Rules 1.6 and 1.9(c) that is material to the matter.

(c) A disqualification prescribed by this rule may be waived by the affected client under the conditions stated in Rule 1.7.

Rule 1.11 – Successive Government and Private Employment

(a) Except as law may otherwise expressly permit, a lawyer shall not represent a private client in connection with a matter in which the lawyer participated personally and substantially as a public officer or employee, unless the appropriate government agency consents after consultation.  No lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter unless:

(1) the disqualified lawyer is screened from any participation in the matter and is apportioned no part of the fee therefrom; and

(2) written notice is promptly given to the appropriate government agency to enable it to ascertain compliance with the provisions of this rule.

(b) Except as law may otherwise expressly permit, a lawyer having information that the lawyer knows is confidential government information about a person acquired when the lawyer was a public officer or employee, may not represent a private client whose interests are adverse to that person in a matter in which the information could be used to the material disadvantage of that person.  A firm with which that lawyer is associated may undertake or continue representation in the matter only if the disqualified lawyer is screened from any participation in the matter and is apportioned no part of the fee therefrom. 

(c) Except as law may otherwise expressly permit, a lawyer serving as a public officer or employee shall not:

(1) participate in a matter in which the lawyer participated personally and substantially while in private practice or nongovernmental employment, unless under applicable law no one is, or by lawful delegation may be, authorized to act in the lawyer’s stead in the matter; or

(2) negotiate for private employment with any person who is involved as a party or as attorney for a party in a matter in which the lawyer is participating personally and substantially, except that a lawyer serving as a law clerk to a judge, other adjudicative officer or arbitrator may negotiate for private employment as permitted by Rule 1.12(b) and subject to the conditions stated in Rule 1.12(b).

(d) As used in this rule, the term ‘matter’ includes:

(1) any judicial or other proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties; and

(2) any other matter covered by the conflict of interest rules of the appropriate governmental agency.

(e) As used in this rule, the term ‘confidential government information’ means information which has been obtained under governmental authority and which, at the time this rule is applied, the government is prohibited by law from disclosing to the public or has a legal privilege not to disclose, and which is not otherwise available to the public.

Rule 1.12 – Former Judge or Arbitrator

(a) Except as stated in paragraph (d), a lawyer shall not represent anyone in connection with a matter in which the lawyer participated personally and substantially as a judge or other adjudicative officer, arbitrator or law clerk to such a person, unless all parties to the proceeding consent after consultation.

(b) A lawyer shall not negotiate for employment with any person who is involved as a party or as attorney for a party in a matter in which the lawyer is participating personally and substantially as a judge or other adjudicative officer, or arbitrator.  A lawyer serving as a law clerk to a judge, other adjudicative officer or arbitrator may negotiate for employment with a party or attorney involved in a matter in which the clerk is participating personally and substantially, but only after the lawyer has notified the judge, other adjudicative officer or arbitrator.

(c) If a lawyer is disqualified by paragraph (a), no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in the matter unless: 

(1) the disqualified lawyer is screened from any participation in the matter and is apportioned no part of the fee therefrom; and

(2) written notice is promptly given to the appropriate tribunal to enable it to ascertain compliance with the provisions of this rule.

(d) An arbitrator selected as a partisan of a party in a multi-member arbitration panel is not prohibited from subsequently representing that party.

Rule 6.3 – Membership in Legal Services Organization


A lawyer may serve as a director, officer or member of a legal services organization, apart from the law firm in which the lawyer practices, notwithstanding that the organization serves persons having interests adverse to a client of the lawyer.  The lawyer shall not knowingly participate in a decision or action of the organization:


(a) if participating in the decision or action would be incompatible with the lawyer’s obligation to a client under rule 1.7; or

(b) where the decision or action could have a material adverse effect on the representation of a client of the organization whose interests are adverse to a client of the lawyer.

State Farm Mutual Auto. Ins. Co. v. KAW—S. Ct. of Fla., 1991

Issue: Whether one party may seek the disqualification of another party’s counsel on the ground that the counsel became privy to confidential information when representing the party on a separate claim, and that party subsequently switched sides, but the confidential information may be prejudicial to the party seeking disqualification? YES

Rule: “[W]here a conflict ‘is such as clearly to call in question the fair or efficient administration of justice, opposing counsel may properly raise the question.’”-309

“[O]ne seeking to disqualify opposing counsel was required to show that (1) an attorney-client relationship existed, thereby giving rise to an irrefutable presumption that confidences were disclosed during the relationship, and (2) the matter in which the law firm subsequently represented the interest adverse to the former client was the same or substantially related to the matter in which it represented the former client.”-310

Haagen-Dazs Co., Inc. v. Perche No! Gelato, Inc.— N.D. Cal.

Issue: Whether an attorney who once worked as general counsel at a company should be precluded from representing a competitor of the same company in litigation that is only indirectly related to the litigation that the attorney worked on at the original company? YES

Whether an attorney’s law firm should be precluded from representing a competitor of a company for which the attorney worked prior to joining the firm, where the litigation is only indirectly related to the litigation that the attorney worked on at the original company? YES

Whether an affiliated firm must be precluded from representing the competitor company? NO

Rule: “Rule 1.9(a) of the ABA Models Rules of Professional Conduct . . . provide that: ‘A lawyer who has formerly represented a client in a matter shall not thereafter: (a) represent another person in the same or a substantially related matter in which that person’s interests are materially adverse to the interests of the former client unless the former client consents after consultation.’”-313

“The Ninth Circuit . . . elaborated on the standard by stating that the test is met if the factual contexts of the two representations are similar or related, regardless of ‘whether confidences were in fact imparted to the lawyer by the client’ in the prior representation.”-313

“[I]t is the possibility of the breach of confidence, not the fact of the breach, that triggers disqualification. . . . If there is a reasonable probability that confidences were disclosed which could be used against the client, adverse representation, a substantial relation between the two cases is presumed.”-314

“Disciplinary Rule 5-105(D) of the Model Code states: ‘if a lawyer is required to decline employment or to withdraw from employment under a Disciplinary Rule, no partner, or associate, or any other lawyer affiliated with him or his firm, may accept or continue such employment.”-315

Poly Software International, Inc. v. Su and Datamost Corp.—D. Utah, 1995

Issue: Whether an attorney who was interviewed by one client in an effort to determine whether the client wished to retain the attorney, and who subsequently works for the adverse party, should be disqualified because she was privy to confidential information in her interview with the first client? NO

Whether an attorney who served as a mediator in an unrelated dispute involving both parties to the current litigation and another party, should be disqualified from representing one of the parties because he was privy to confidential information in the prior proceeding? YES

Rule: “Rule 1.9 of the Utah Rules of Professional Conduct . . . forbids an attorney who has formerly represented a client from: (a) Representing another person in the same or a substantially factually related matter in which that person’s interests are materially adverse to the interests of the former client unless the former client consents after consultation; or (b) using information related to the representation to the disadvantage of the former client except as Rule 1.6 would permit with respect to a client or when the information has become generally known.”-319

“Hence, a party wishing to disqualify opposing counsel under Rule 1.9 must demonstrate three factors: (1) that a previous attorney-client relationship arose with the moving party; (2) that the present litigation is ‘substantially factually related’ to the previous representation; and (3) that the attorney’s present client’s interests are materially adverse to the movant.”-319

“Where a mediator has received confidential information in the course of mediation, that mediator should not thereafter represent anyone in connection with the same or a substantially factually related matter unless all parties to the mediation proceeding consent after disclosure.”-324
B. Imputed Disqualification and Screening

1. “Legal ethics rules and case law begin with the assumption that lawyers working together in a single firm share each other’s, and their clients’, secrets and confidences.”-326

2. “One consequence of this assumption is that lawyers within a firm must also share each other’s disqualifications for conflicts of interest; one lawyer’s conflicts are imputed to all other lawyers in the firm.”-326

3. “There is no automatic disqualification for all lawyers with whom a departing lawyer has been associated [Rule 1.10(b).]  Most imputed disqualifications can be cured by informed client consents. [Rule 1.10(c)].”-326

4. “The proposed favored solution from the bar is to protect the new firm by screening off the tainted lawyer.  Such devices are sometimes referred to as ‘Chinese walls’ or ‘ethical walls.’  Their approval in the courts has been decidedly mixed and largely limited to former government lawyers moving to private practices.”-326

5. “The Model Rules do not formally accept the device in private firm to private firm moves.  However, after intense debate, the ALI in section 204 of its Proposed Final Draft No.1 of the Restatement of the Law Governing Lawyers recently approved using screening to remove imputed disqualification in the purely private setting.”-326

6. “Despite the movement toward accepting screening, prominent commentators such as Professor Wolfram remain skeptical that the ‘screening lawyer foxes will carefully guard the screened lawyer chickens.’  The Courts have found screening adequate only in limited factual contexts, often involving dilatory disqualification of counsel motions in litigation.”-327

XIII. Judicial Conduct

A. ABA Model Rules of Professional Conduct

Rule 1.12 – Former Judge or Arbitrator

(a) Except as stated in paragraph (d), a lawyer shall not represent anyone in connection with a matter in which the lawyer participated personally and substantially as a judge or other adjudicative officer, arbitrator or law clerk to such a person, unless all parties to the proceeding consent after consultation.

(b) A lawyer shall not negotiate for employment with any person who is involved as a party or as attorney for a party in a matter in which the lawyer is participating personally and substantially as a judge or other adjudicative officer, or arbitrator.  A lawyer serving as a law clerk to a judge, other adjudicative officer or arbitrator may negotiate for employment with a party or attorney involved in a matter in which the clerk is participating personally and substantially, but only after the lawyer has notified the judge, other adjudicative officer or arbitrator.

(c) If a lawyer is disqualified by paragraph (a), no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in the matter unless: 

(1) the disqualified lawyer is screened from any participation in the matter and is apportioned no part of the fee therefrom; and

(2) written notice is promptly given to the appropriate tribunal to enable it to ascertain compliance with the provisions of this rule.

(d) An arbitrator selected as a partisan of a party in a multi-member arbitration panel is not prohibited from subsequently representing that party.

Rule 3.5—Impartiality and Decorum of the Tribunal


A lawyer shall not:


(a) seek to influence a judge, juror, prospective juror or other official by means prohibited by law;

(b) communicate ex parte with such a person except as permitted by law; or

(c) engage in conduct intended to disrupt a tribunal.

Rule 8.3—Reporting Professional Misconduct

(a) A lawyer having knowledge that another lawyer has committed a violation of the rules of professional conduct that raises a substantial question as to that lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects, shall inform the appropriate professional authority.

(b) A lawyer having knowledge that a judge has committed a violation of applicable rules of judicial conduct that raises a substantial question as to the judge’s fitness for office shall inform the appropriate authority.

(c) This rule does not require disclosure of information otherwise protected by Rule 1.6 or information gained by a lawyer or judge while serving as a member of an approved lawyers assistance program to the extent that such information would be confidential if it were communicated subject to the attorney-client privilege.

Rule 8.4—Misconduct


It is professional misconduct for a lawyer to:

(a) violate or attempt to violate the rules of professional conduct, knowingly assist or induce another to do so, or do so through the acts of another;

(b) commit a criminal act that reflects adversely on the lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects;

(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;

(d) engage in conduct that is prejudicial to the administration of justice;

(e) state or imply an ability to influence improperly a government agency or official; or

(f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of judicial conduct or other law.

B. Judicial Standards and Discipline

1. “The ABA Model Code of Judicial Conduct . . . was adopted by the ABA House of Delegates in 1990.  It is intended to be used as a model for the various states to follow in promulgating their own codes of conduct for judges.  Thus far about half of the states have adopted codes based on the 1990 CJC; most of the other states’ codes are based on an earlier ABA model.”-362

2. “All 50 states and the District of Columbia have adopted procedures for disciplining judges.  Federal judges in Article III courts hold office ‘during good behavior’ and can be removed from office only by impeachment for ‘treason, bribery, or other high crimes or misdemeanors.’  Impeachment is a long, tedious procedure and is seldom used.  In 1980, Congress established a procedure that allows a panel of federal judges to discipline a fellow judge by censure and other sanctions short of removal from office.”-363

McCullough v. Commission on Judicial Performance—S. Ct. of Cal., 1989

Issue: Whether a judge has engaged in wilful misconduct where he instructs a jury in a criminal trial to return a verdict of guilty? YES

Whether a judge has engaged in wilful misconduct where he continues a criminal case involving a close personal friend over 20 times and then without explanation dismisses the case? YES

Whether a judge has engaged in wilful misconduct where he permits a trial to proceed despite the absence of the defendant or her attorney? YES

Whether a judge has engaged in persistent failure to perform judicial duties where he neglects to sign a judgment in a case pending for over 6 years, even after being publicly censured for failure to resolve the case after 4 years? YES 

Rule: “When disciplining a member of the judiciary, we undertaken an independent evaluation of the record in order to determine whether clear and convincing evidence supports the Commission’s recommendation.  In so doing, we give special weight both to the factual findings of the special masters, because of the masters’ ability to evaluate the credibility of the witnesses at the hearing, and to the conclusions of the Commission, because of its expertise in matters of judicial conduct.”-364

“We may censure or remove a judge for engaging in ‘wilful misconduct in office, persistent failure or inability to perform the judge’s duties, habitual intemperance in the use of intoxicants or drugs, or conduct prejudicial to the administration of justice that brings the judicial office into disrepute.’ . . . Wilful misconduct, the most serious charge, occurs when a judge commits acts (1) which he knows, or should know, are beyond his authority (2) for reasons other than the faithful discharge of his duties.  Though a judge must act in bad faith in order to commit wilful misconduct, he need not necessarily seek to harm a particular litigant or attorney; disregard for the legal system in general will suffice.  Unlike wilful misconduct, the charge of prejudicial conduct does not require the presence of bad faith.  It occurs when a judge, though acting in good faith, engages in conduct which adversely affects public opinion of the judiciary.  Though ‘less grave’ than wilful misconduct, prejudicial conduct may nevertheless, by itself, justify removal.  Persistent failure, also an independent ground for removal, focuses on a judge’s legal and administrative competence and omissions.”-364

Order: “We order that Judge Bernard P. McCullough, justice court judge of the San Benito Judicial District, San Benito County, be removed from office.”-368

Perpich v. Cleveland Cliffs Iron Co.--U.S.D.C., E.D. Mich. 1996

Issue: Whether a judge may be disqualified from presiding at a trial where she or her relatives had a pecuniary interest in one of the parties, but after learning of the interest, divested herself or directed her relatives to divest themselves of that interest before proceeding? NO

Rule: The statutes at issue requiring that a judge recuse him or herself before presiding at a trial in which he or she has, or whose relatives have, a pecuniary interest in a party, require only that the judge or judge’s relatives have no present interest.  Thus, divesting oneself of one’s pecuniary interest, or directing one’s relatives to do the same, is sufficient to satisfy the statute’s mandate.

“The Sixth Circuit standard in disqualification motions under § 455(a) is that a district judge is required to recuse himself ‘only if a reasonable person with knowledge of all the facts would conclude that the judge’s impartiality might reasonably be questioned.”-374

