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Property Outline Complete

Competing Claims to Original Acquisition and Allocation of Property Rights

§ 1.1—Property in Context; § 1.1.1—Property Relations; § 1.1.1.1—Types of Property Rights

I. Property rights

A. “Relations among people regarding control of valued resources”—3

1. “No property right is absolute; each right that accompanies ownership of property is limited by the rights of others.”—4 

B. Most important property rights

1. Liberty to use—Right to use any way as long as it doesn’t violate others’ rights.

2. Right to exclude—“power to exclude nonowners”—4

3. Power to transfer—“right to determine when and to whom to sell or give property.”—4

4. Power to devise or bequeath—“right to leave their property to whomever they wish when they die, subject to inheritance taxes.”—5

5. Immunity from damage—“right to prevent others from taking their property against their will.”—5 

§ 1.1.1.2--Distribution of Property

I. Distribution of Property

A. “Property rights are the legal form of wealth.”—5 

1. “any legal entitlements that benefit the right holder may be viewed as a species of property.” (right to have debts paid; jobs; seniority, etc.)—5  

§ 1.1.1.3—Social Contexts in Which Property is Acquired

I. How property is acquired

A. “By definition, a property right involves legal protection for a particular interest.  Legal protection, in turn, entails the use of state power to protect individual or group rights.” 

§ 1.1.2—Theories of Property

§ 1.1.2.1—Traditional American Indian Conceptions of Property

I. American Indian conceptions of property

A. “Land is regarded as spiritual: All parts of the material universe have a direct relationship with the spirit world or with the Creator.”  Land cannot be owned.—11

B. “[S]ome tribes’ cultures were based on promoting sharing and distribution rather than individual accumulation.”—12 

§ 1.1.2.2—First Possession and Labor

I. Two main historical conceptions of property

A. First possession or occupancy

B. “Possessory claims relate to labor in the sense that the work of enclosing or possessing is usually thought to be accompanied by some specific use of the land.”—13

1. John Locke—Second Treatise of Government—“Whatsoever when he removes out of the state that nature has provided and left it in, he has mixed his labor with, and joined to it something that is his own, and thereby makes it his property.”—13

a. “Lockean Proviso”—Hard work is rewarded through property rights, but only to the extent that “there is enough and as good left in common for others.”—14 

§ 1.1.2.3—Positivism and Legal Realism 

§ 1.1.2.4—Rights, Social Contract, and Human Flourishing

I. Rights Theory

A. “attempt to identify individual interests that are so important from a moral point of view that they not only deserve legal protection but may count as ‘trumps’ that override more general considerations of public policy by which competing interests are balanced against each other.  Such individual rights cannot legitimately be sacrificed for the good of the community.”—17 

§ 1.1.2.5—Consequentialism, Utilitarianism, and Efficiency

I. Utilitarianism

A. “reject[s] the notion of rights or contractarianism as unduly vague and too heavily reliant on controversial value choices.  They instead focus on the consequences of alternative legal rules on behavior.”—19—Compare costs/benefits and thus social utility.

§ 1.1.2.6—Social Relations Approaches

I. Social relations approaches

A. “analyze property rights as relations among persons regarding control of valued resources.”—20—critical race theory, feminist theory, law and society

§ 1.2—Conquest and Government Distribution of Land

Johnson v. M’Intosh

Facts: Johnson obtained property through Indians, claims property; U.S. also was deeded land by England.

Rule of Law: “[D]iscovery g[ives] an exclusive right to extinguish the Indian title of occupancy, either by purchase or by conquest; and g[ives] also a right to such a degree of sovereignty, as the circumstances of the people would allow them to exercise.”

“The person who purchases lands from the Indians, within their territory, incorporates himself with them, so far as respects the property purchased; holds their title under their protection, and subject to their laws.  If they annul the grant, we know of no tribunal which can revise and set aside the proceeding.”

§ 1.2.1.2—Forced Seizures of Property from American Indian Nations

Tee-Hit-Ton Indians v. United States

Facts: Alaskan Indians claim right to land (particularly profit from sale of timber) after Russia gave land to the U.S. in a treaty.

Rule of Law: “[D]iscovery and conquest gave the conquerors sovereignty over and ownership of the lands thus obtained.”  Johnson v. M’Intosh.
“Indian occupancy, not specifically recognized as ownership by action authorized by Congress, may be extinguished by the Government without compensation.”

§ 1.2.2—Distribution of Public Lands; Promoting Development, Dispersing Ownership, and Satisfying Needs

§ 1.2.2.1—Homestead Acts and Land Grants

I. Distribution of American land

A. Given away to settlers, railroads, squatters, etc.

1. Reason was to promote “the basic postulate of American social structure.”—43 

B. Sold for high prices beginning in 1796

C. General law in 1841 gave option of buying for low price if land was “improved.”—43 

D. Homestead Act of 1861—Most heads of family 21 years old or older, except for Confederates or sympathizers, could enter land and own it after 5 years, or purchase it before that time for minimum price ($1.25 per acre.)

§ 1.2.2.2—Squatters

I. Squatters

A. Many set up unions and took control of land, and were often successful.--44

§ 1.2.2.3—Freed Slaves

I. Freed slaves

A. Generally were denied land on which they had worked, as it was returned to prior owners.—46, 47

§ 1.3—Labor, Investment, and Possession

§ 1.3.1—Wild Animals

Pierson v. Post

Facts: P fox hunting; D killed fox and took it knowing that P was hunting.

Rule of Law: Mere pursuit of a wild animal is not sufficient to constitute occupancy, which may only be achieved through the physical restraint of the animal, or perhaps the wounding of the animal.

§ 1.3.2—Oil and Gas

Elliff v. Texon Drilling Co.

Facts: D negligently caused P to lose gas and other minerals in common reservoir.

Rule of Law: “[T]he landowner is regarded as having absolute title in severalty to the oil and gas in place beneath his land.  The only qualification of that rule of ownership is that it must be considered in connection with the law of capture and is subject to police regulations.  The oil and gas beneath the soil are considered a part of the realty.”

The law of capture “is that the owner of a tract of land acquires title to the oil or gas which he produces from wells on his land, though part of the oil or gas may have migrated from adjoining lands.”

“Each owner whose land overlies the basin has a like interest, and each must of necessity exercise his right with some regard to the rights of others.  No owner should be permitted to carry on his operations in reckless or lawless irresponsibility, but must submit to such limitations as are necessary to enable each to get his own.”
Vandevelde—The New Property of the Nineteenth Century

I. Conceptions of migratory minerals

A. Started out like wild animals.  “oil and gas would be considered the property of the owner of the superadjacent land as long as they were in his possession.”—62 

B. Usufruct—Right to use and enjoy property vested in another

C. Eventually, the rule changed to mean that “the taking of gas from the pool had to be reasonable.”—62—This was an abandonment of usufruct in oil and gas.

§ 1.3.3—Water

§ 1.3.3.1--Groundwater

I. Groundwater

A. Most jurisdictions allow freedom to extract as much groundwater as people want, as long as it doesn’t waste it.

B. Reasonable use test—each user must accommodate the interests of neighbors

C. Correlative Rights test—use is based on percentage of water under your land

D. Prior Appropriation test—rights vested in original owner/user of water--64

§ 1.3.3.2—Streams

I. Streams

A. Riparian owners—property owners whose land borders streams

B. Most often use reasonable use test

§ 1.3.4—News

International News Service v. Associated Press

Facts: D competitor was using P’s news that P collected and distributed for sale.

Rule of Law: “When the rights or privileges of the one are liable to conflict with those of the other, each party is under a duty so to conduct its own business as not unnecessarily or unfairly to injure that of the other.”

The news is not necessarily property, as it is not copywritten, and is not the creation of the writer, but “the history of the day.”

§ 1.3.5—Human Genes

Moore v. Regents of the University of California

Facts: Ds used P’s genes in production of medical products for profit without consent.

Rule of Law: “Human cell lines are patentable because ‘long term adaptation and growth of human tissues and cells in culture is difficult—often considered an art…,’ and the probability of success is low.”  “Moore’s allegations that he owns the cell line and the products derived from it are inconsistent with the patent, which constitutes an authoritative determination that the cell line is the product of invention.”

§ 1.4—Family, Labor, and Need

In re Marriage of King

Facts: Couple got divorced; court provided wife with more property than husband; considered importance of children in its decision.

Rule of Law: “Equitable apportionment is the guideline under any or all of the many factors which apply.”

“The court is neither required to divide each asset 50-50, nor to sell all the parties’ property and divide the proceeds 50-50.”

Charrier v. Bell

Facts: P sought and recovered Indian artifacts on land not belonging to him.

Rule of Law: The placement of objects in the graves of the deceased does not constitute an abandonment of such objects.

In order to support the doctrine of unjust enrichment, or an actio de in rem verso, there must be “an enrichment … an impoverishment … a connection between the enrichment and resulting impoverishment … an absence of justification or cause for the enrichment and impoverishment, and … no other remedy at law available to the plaintiff.”

I. Lost, mislaid, and abandoned property

A. Lost property—“when the owner accidentally misplaced it”—119

B. Mislaid property—“when the owner intentionally left it somewhere—and then forgets where she put it”—119

C. Abandoned property—“when the owner forms an intent to relinquish all rights in the property.”—119 

D. True owner retains right to property unless it is abandoned.

E. If the owner does not claim the property, even if lost or mislaid, finder has the right to property over third parties.—120 

§ 1.5—Reliance, Possession, Use, and Title

§ 1.5.1—Relativity of Title

I. Relativity of Title

A. “[A]lthough A may prevail over B, O would prevail in a dispute with A.  A’s title is not absolute but relative; it may be good as against one person but not as against another who has a better claim.  The question is which of the competing claimants has the better claim.”—121 

Tapscott v. Lessee of Cobbs

Facts: P is the heir of the original owner, but the owner never paid the full price for the land; D attempted to take possession by getting a patent from the surveyor.

Rule of Law: “I am disposed to follow those decisions which uphold a peaceable possession for the protection as well of a plaintiff as of a defendant in ejectment, rather than those which invite disorderly scrambles for the possession, and clothe a mere trespasser with the means of maintaining his wrong, by showing defects, however slight, in the title of him on whose peaceable possession he has intruded without shadow of authority or title.”—123

Schleisner Co., Inc. v. Birchett

Facts: P left her fur coat in a closet as directed by the manager of the store she worked at; coat was stolen; P sued store; store claimed P assumed the risk.

Rule of Law: “The bailee [is] under a duty to use ordinary care and diligence in safeguarding the bailor’s property, and subject to liability for any failure to perform that duty.”—3/364—General Refining Co. v. International Harvester. 

“[U]pon proof of facts giving rise to a bailment for hire or for mutual benefit, the burden of proof is upon the bailee to account for the property, and where a demand and an unexplained failure to deliver is proven, a prima facie case of negligence is made out.”-3/365

II. Bona fide purchasers and stolen property

A. “You can convey to someone else only what you own.”—125 

B. “A thief ordinarily has no right to transfer title to a third party.”—125 

III. Voidable title

A. “Under certain circumstances, although the true owner would be able to recover the property from the thief herself, the true owner would not be able to recover the property from a bona fide purchaser.  Because the thief has the power to vest title in a bona fide purchaser, we say the thief has something called ‘voidable title,’ that is, the power to divest the true owner of title and transfer title to the bona fide purchaser.”—126 

§ 1.5.2—The Improving Trespasser

§1.5.2.1—Removal of Encroaching Structure: Relative Hardship

I. Encroaching structures

A. “Many courts, especially in older cases, hold that the property owner has an absolute right to an injunction ordering an encroaching structure removed, no matter what the cost involved or the relative value of the properties or the extent of the encroachment.”—127, 128

B. The majority of states, however, use the relative hardship doctrine, which states that “if the encroachment is innocent … the harm minimal, the interference in the true owner’s property interests small, and the costs of removal substantial, the courts often refuse to grant an injunction ordering removal of the structure; instead, they merely order the trespasser to pay the true owner the fair market value of what was lost.”—128   

C. Judicial discretion is significant in these cases.

§1.5.2.2—Unjust Enrichment versus Forced Sale

Somerville v. Jacobs

Facts: P built a warehouse on D’s land without knowledge thereof; D wants to keep warehouse; P wants either payment for warehouse or option to buy D’s land.

Rule of Law: “[T]he courts of this country, without either imputing fraud or requiring proof of it, hold it inequitable to allow one to be enriched under such circumstances by the labor and expenditures of another who acted in good faith and in ignorance of any adverse claim or title.  Applying this doctrine of ‘unjust enrichment,’ a court of equity will, on the principle that he who seeks equity must do equity, refuse its assistance to the rightful owner of land as against an occupant thereof unless he makes compensation for permanent and beneficial improvements, made by the latter without notice of the defect in his title.”—131—Section 625, Ch. II, Vol. 2, Tiffany Real Property, Third Edition.

I. Bad faith improver

A. “one who deliberately builds on someone else’s property – will not be granted a right to compensation and will ordinarily be required to remove the encroaching structure.”—135 

§1.5.3—Adverse Possession

I. Trespass

A. “An unprivileged entry on property possessed by another is trespass.”—135 

II. Adverse possession

A. “If possession lasts for more than the period defined by the relevant statute of limitations, the owner is barred from bringing an action in ejectment against the possessor.”—136 

Nome 2000 v. Fagerstrom

Facts: D and his family were frequent visitors to P’s land; D built a cabin; fished; picked berries; picked up litter; built outhouse; fish rack, etc.

1. Rule of Law: “In order to acquire title by adverse possession, the claimant must prove, by clear and convincing evidence, … that for the statutory period ‘his use of the land was continuous, open and notorious, exclusive and hostile to the true owner.’”—Smith v. Krebs—138, 139 

2. “Whether a claimant’s physical acts upon the land are sufficiently continuous, notorious and exclusive does not necessarily depend on the existence of significant improvements, substantial activity or absolute exclusivity.”—149 

3. “Hostility is … determined by application of an objective test which simply asks whether the possessor ‘acted toward the land as if he owned it,’ without the permission of one with legal authority to give possession.”—140 

4. “The Fagerstroms’ use of the trails and picking up of litter, although perhaps indicative of adverse use, would not provide the reasonably diligent owner with visible evidence of another’s exercise of dominion and control.”—141

§1.5.3.2—Border Disputes

Brown v. Gobble

Facts: Two foot tract of land; D thought he owned it; predecessors in title thought they owned it; P really owned it as shown by a survey.

Rule of Law: “[T]he law in West Virginia is that where a person, acting under a mistake as to the true boundary lines between his or her land and that of another, takes possession of land believing it to be his or her own, up to the mistaken line, claims a prescriptive right to it and so holds, the holding is adverse, and, if continued for the requisite period may ripen into adverse possession.  The fact that the one who takes possession under these circumstances had no intention of taking what did not belong to him or her, does not effect the operation of this rule.  In all cases, the intention and not the mistake is the test by which the character of the possession is determined.”—145 (note 11).

Based on the evidence presented, the Blevins obtained adverse possession of the tract, and conveyed the tract to the Fletchers, who in turn conveyed it to the Ds.  Thus, “It is only if a determination is made that the Blevins did not establish adverse possession that the defendants’ period of ownership becomes relevant for tacking on the time period of the Fletchers.”—146 (note 11).

§ 1.5.3.3—Elements of Adverse Possession

I. Adverse possession

A. “In ejectment lawsuits, the record owner claims that the adverse possessor is wrongfully occupying her property and seeks a court order ejecting the adverse possessor from the property.”—149 

B. Actual possession

1. “The adverse possessor’s acts must be such as to assert general ownership of the strip of land or parcel in question.  This may be done by enclosing the property or by accepting a deed that mistakenly describes the parcel as belonging to the adverse possessor.”—149 

2. Easements—“Limited rights to use the property of another.”—149

a. Positive—rights to use property

b. Negative—Limitations on rights to use property

C. Open and Notorious

1. “Courts generally agree that possessory acts must be sufficiently visible and obvious to put a reasonable owner on notice that her property is being occupied by a nonowner with the intent of claiming possessory rights.”—150

D. Exclusive

1. “Exclusivity generally means that the use ‘is of a type that would be expected of a true owner of the land in question’ and that ‘the adverse claimant’s possession cannot be shared with the true owner.”—Smith v. Tippett—151 

E. Continuous

1. “the adverse possessor must exercise control over the property in the ways customarily pursued by owners of that type of property.”—152 

F. Adverse or hostile

1. “It is generally agreed that the adverseness requirement means that the use be nonpermissive.”—152 

a. “The overwhelming majority of states simply require that the possession be without the true owner’s permission.”—152 

b. “Most courts hold that a use that starts off as permissive cannot become adverse without either an explicit revocation of permission by the true owner or an explicit statement by the adverse possessor to the true owner that he intends to oust the true owner from his property.” 

c. Some states require an intentional dispossession attempt, while others require that the dispossession be in good faith only, without intent.

d. “Most courts apparently have adopted the … presumption [that]: Possession of another’s property is presumed nonpermissive.”—155 

G. For the statutory period

1. Statutory periods vary from state to state, though many states only toll a statute from when the owner is not disabled in some way.

H. Under color of title

1. “Some states require adverse possessors to show that they purchased the property pursuant to a deed that mistakenly failed to describe accurately the boundaries of the property adversely possessed and that they possessed a substantial portion of the property described in the deed in the good faith belief that they owned the whole area described in the deed.”—156 

I. Claims against the Government

1. “Courts generally hold that adverse possession claims cannot prevail against government property.”

2. Some states, however, do permit adverse possession of government land, either by statute or by common law.

§ 1.5.3.4—Hohfeldian Terminology

Jural Relations and Their Classification—Corbin

The Legal Rights Debate in Analytical Jurisprudence from Benthem to Hohfeld—Singer

I. Hohfeld identifies four primary entitlements

A. Rights—“claims, enforceable by state power, that others act in a certain manner in relation to the right holder.”—158 

B. Privileges—“permissions to act in a certain manner without being liable for damages to others and without others being able to summon state power to prevent those acts.”—158 

C. Powers—“state enforced abilities to change legal entitlements held by oneself or others.”—158 

D. Immunities—“security from having one’s own entitlements changed by others.”—158 

II. 4 negations or opposites to the primary legal entitlements

A. No-right—“one does not have the power to summon the aid of the state to alter or control the behavior of others.”—158 

B. Duties—“the absence of permission to act in a certain manner.”—158 

C. Disabilities—“absence of power to alter legal entitlements.”—158

D. Liabilities—“absence of immunity from having one’s own entitlements changed by others.”—158 

III. Relationship between property right holders and others

A. “Any time the state confers an advantage on some citizen, it necessarily simultaneously creates a vulnerability on the part of others.”—159 

1. “[I]f X has a right against Y that he shall stay off the former’s land, the correlative (and equivalent) is that Y is under a duty toward X to stay off the place.”—159

IV. Adverse possession and Hohfeldian terminology

A. “If a trespass is continuing and amounts to an occupation of the property, the record owner may sue for ejectment rather than trespass.”—161 

B. “Because ‘possession is nine-tenths of the law,’ those who occupy or ‘possess’ property have a right to exclude everyone from the property except the true owner.”—161 

C. “Adverse possession doctrine not only makes the adverse possessor’s use privileged but also makes the true owner’s use unprivileged.”—162 

§ 1.5.3.5—Justifications for Adverse Possession: “Roots Which We Should Not Disturb” or “Land Piracy”?

I. Traditional policy justifications for adverse possession

A. “providing a degree of certainty of ownership to possessors of land by eliminating the possibility of stale claims to land title.”—162 

B. “encouraging maximum utilization of land.”—162 

C. “Another moral basis for adverse possession lies in ‘the reliance interests that the possessor may have developed through longstanding possession of the property.”—165 

III. Land pirates

A. 3 arguments for justifying protection to the land pirate.

1. Difficult to prove good faith

2. Failure of owner to object may be understood as effective abandonment

3. It is wrong for the victim to wait an unreasonable time to bring suit

§ 1.5.4—Prescriptive Easements

Community Feed Store, Inc. v. Northeastern Culvert Corp.

Facts: P brought suit for prescriptive easement after using D’s property for suppliers/customers to turn around in since 1929; D erected barricade after survey.

Rule of Law: “[W]here a claimant adduces enough evidence to prove those general outlines with reasonable certainty, it has met its burden on that issue.”—172 

“The general rule is that open and notorious use will be presumed to be adverse.”—172

I. Negative prescriptive easements

A. Not permitted in the U.S.!!!

1. Negative easements would restrict one’s right to use their own land in the way they like, though it might cause a slight inconvenience to the P, such as a hotel claiming D’s building cut off its light on the pool

§ 1.5.5—Other Informal Ways to Transfer Title to Real Property

§ 1.5.5.1—Dedication

A.  “transfer of real property from a private owner to a government entity such as a city.”—177 

§1.5.5.2—Oral Agreement

I. May be sufficient if:

A. Both parties were uncertain as to the true boundaries

B. Proof of existence of an agreement

C. Parties take/relinquish possession to agreed upon new boundaries

§ 1.5.5.3—Acquiescence

I. “Even without an oral agreement, the courts may nonetheless recognize long standing acquiescence by both neighbors in a common boundary.”—178 

§ 1.5.5.4—Estoppel

A boundary established by estoppel occurs when the owner misrepresents the boundary to the nonowner and the nonowner acts in reliance on the representation.

§1.5.6—Adverse Possession of Personal Property

I. Thieves

A. Cannot ever obtain title, and will always lose against true owner

II—Land Use Regulation

§ 2.1—Trespass

§ 2.1.1—Public Policy Limits on the Right to Exclude

I. Right to exclude

A. Not absolute

1. Nonowners may get right of access to the property

B. More that an owner opens property to public, more likely they will find public rights of access

C. Nonowners may enter an owner’s property to save a human life

D. Tenants often have rights to visitors because the owner has allowed them to possess all or part of their property

E. Property opened to the public (shopping malls) cannot discriminate

State v. Shack

Facts: Ds were charged with criminal trespass by owner when trying to visit migrant farmworkers who lived and worked on the Complainant’s land.

Rule of Law: “[W]e are satisfied that under our State law the ownership of real property does not include the right to bar access to governmental services available to migrant workers and hence there was no trespass within the meaning of the penal statute.”—188

“[R]epresentatives of these agencies and organizations may enter upon the premises to seek out the worker at his living quarters.  So, too, the migrant worker must be allowed to receive visitors there of his own choice, so long as there is no behavior hurtful to others, and members of the press may not be denied reasonable access to workers who do not object to seeing them.”—191

Trespass doctrine

I. Definition

A. “A trespass is an intentional intrusion on property possessed by another.”-194

1. Intent is met when D engages in voluntary act of entering P’s land

2. Intrusion is met when D enters the property

3. Trespass may be above or below the surface of property

II. Exceptions or defenses to a trespass claim

A. Consent of the owner

B. Entry is necessary to prevent more serious harm to others

C. Entry is otherwise supported by public policy

III. Trespass remedies

A. Damages

1. Nominal

2. Compensatory—if damage is done to property

B. Injunction

1. Order restricting trespasser from entering P’s land

2. Ejectment to permanently remove a possessor

C. Declaratory judgment

1. Statement of legal rights 

§ 2.1.2—Right of Reasonable Access to Property Open to the Public

Uston v. Resorts International Hotel, Inc.

Facts: Uston was restricted from using Resort’s blackjack table because he allegedly used an unfair strategy.

Rule of Law: “Schmid recognizes implicitly that when property owners open their premises to the general public in the pursuit of their own property interests, they have no right to exclude people unreasonably.  On the contrary, they have a duty not to act in an arbitrary or discriminatory manner toward persons who come on their premises.”—198 

Notes

I. Right of reasonable access

A. “Most states, however, retain the traditional absolute right to exclude without cause and limit the right of reasonable access to innkeepers and common carriers.

B. Madden v. Queens County Jockey Club, Inc.

1. Most cited case with regard to right of reasonable access

a. “The court concluded that the common law right of reasonable access applied only to innkeepers and common carriers, not to places of amusement and resort, which enjoyed ‘an absolute power to serve whom they pleased.’”—201 

§ 2.2—Public Accommodations Statutes and Antidiscrimination Policy

§ 2.2.1.1—Federal Law
Civil Rights Act of 1964, Title II, 42 U.S.C. §§ 2000a to 2000-6

I. Provisions

A. § 2000a—Equal access to all restaurants/all public accommodations

B. Subsection (e)—Exception is that it does not apply to private clubs or other private establishments not open to the public.

II. Notes

A. Directly addressed discrimination in public accommodations

B. Passage was followed by widespread resistance

C. Plaintiff only entitled to declaratory or injunctive relief (no damages)

§ 2.2.1.2—State Laws

United States Jaycees v. McClure

Facts: Two chapters of the national Jaycees sued for sexual discrimination by national..

Rule of Law: “[A]n organization engaged in the business of seeking to advance its members and to add to their ranks by assiduously selling memberships in this State is a ‘public business facility.’”—215

Frank v. Ivy Club

Facts: P sued 3 selective dining clubs for sexual discrimination at Princeton.

Rule of Law: “Where a place of public accommodation and an organization that deems itself private share a symbiotic relationship, particularly where the allegedly ‘private’ entity supplies an essential service which is not provided by the public accommodation, the servicing entity loses its private character and becomes subject to laws against discrimination.”—220

Notes

I. Federal versus state statutes

A. “State statutes that are inconsistent with federal statutes are ‘preempted’ by federal law and are unenforceable; state statutes not inconsistent with federal law are enforceable.  State statutes and constitutional provisions may go further than federal law in protecting individual rights.”—221

B. “Even when the wording in state and federal statutes is identical, the state statute may be interpreted by a state court to grant more protection against discrimination than does federal law.”—221

§ 2.3—Free Speech Rights of Access to Private Property

Lloyd Corp., Ltd. v. Tanner

Facts: Ps were denied access to D mall to distribute handbills in protest of Vietnam war. 

Rule of Law: “[T]his Court has never held that a trespasser or an uninvited guest may exercise general rights of free speech on property privately owned and used nondiscriminatorily for private purposes only.”—240

§2.3.2—State Constitutions: The Right to Speak Freely

New Jersey Coalition Against War in the Middle East v. J.M.B. Realty Corp.

Facts: P sued the D shopping malls for injunctive relief to distribute leaflets pertaining to stopping military action in the middle east on the premises.

Rule of Law: “’Taken together, these … relevant considerations’ of the ‘multi-faceted’ standard set forth in Schmid lead to the conclusion that these regional and community shopping centers must ‘be required to permit, subject to suitable restrictions, the reasonable exercise by individuals of the constitutional freedoms of speech and assembly,’ here the leafleting sought by plaintiff.”—250

I. Statutory vs. Constitutional law

A. “Judicial decisions construing constitutional provisions have consequences different from those that interpret statutes such as the public accommodations laws.  Statutes may be repealed or amended by the legislatures that passed them.  In contrast, constitutions are much harder to amend since amendment generally requires a vote by the people rather than merely by the legislature.”

B. “Constitutions limit state power to act in ways that interfere with individual rights.”—255

C. “states are entitled to provide more protection for free speech rights than that mandated by the federal constitution.”—255 

D. “Shopping center owners have also claimed that allowing rights of access for free speech purposes interferes with their property rights—specifically, the right to exclude.”—255 
Hannah v. Peel

Facts: P found a brooch in the D’s home, but D did not know of it and never occupied the home; P claimed title, but D already sold it to a jeweler, who sold it again.

Rule of Law: “The general principle is that the first finder of a thing has a good title to it against all but the true owner, even though the thing is found on the property of another person.  This principle, however, is subject to important exceptions, in which, owing to the special circumstances of the case, the better right is in him on whose property the thing is found.  (1) When he on whose property the thing is found is already in possession not merely of the property, but of the thing itself; as in certain circumstances, even without specific knowledge, he undoubtedly may be … (2) if anyone finds a thing as the servant or agent of another, he finds it not for himself, but for his employer … (3) A third case in which a finder obtains no title is that in which he gets possession only through a trespass or other act of wrongdoing.”—7

Ganter v. Kapiloff

Facts: Ps owned stamps; stamps were sold when accidentally placed in old dresser; D found stamps, claimed title, Ps wanted stamps back after seeing ad placed by D.

Rule of Law: “the law of Maryland has been that he who finds lost personal property holds it against all the world except the rightful owner.”—101

Bemis v. The RMS Lusitania

Facts: P claims title and or salvage rights to cargo and personal effects on the wreck.

Rule of Law: In order to establish title in a chain of title, the property in consideration must have been transferred, and the prior possessor must have had possession.

The law of finds expresses “the ancient and honorable principle of ‘finders, keepers.”  “recent trends suggest applying the law of finds when there has been a finding that the sunken property has been abandoned by its previous owners.”   “Lapse of time and nonuse by the owner may give rise to an inference of an intent to abandon.” –16  “To justify an award of title … the law of finds requires a finder to demonstrate not only the intent to acquire the property involved, but also possession of that property, that is, a high degree of control over it.”—22

“Three elements must be established in order to assert a salvage claim.  First, the property rescued must be in marine peril…. Next, the salvage service must be voluntary.  Finally, the salvage must be successful, in whole or in part.”—23

Zweig v. Schartz

Facts: P sued D third party after it sold a diamond ring to a woman who misrepresented her identity; question as to transfer of title in a conditional sale agreement.

Rule of Law: “where a vendor of personal property intends to sell his goods to the person with whom he deals, title passes even though he is deceived as to the buyer’s identity and responsibility.”—3  On the other hand, while title does not pass under a conditional sales agreement, “the conditional vendee has an interest greater than a mere possession.”—5

Class Notes

I. Johnson v. M’Intosh

A. Operative principle is “Discovery Principle”

B. Can a possessor grant or allow someone else to occupy property?

C. M’Intosh is the grantee of property rights from the U.S.

D. Relativity of Title

1. Even unlawful prior possessors have more rights to the land than a third party without any claim at all

2. Possessors can only sell/sue for what they have

a. if possessors do not hold title, they cannot convey it to others

II. Pierson v. Post

A. It is difficult to prove possession alone.

1. There must be some element of control

2. The judicial goal is to maintain peace and order

B. Possession alone is not sufficient to establish ownership

1. Possession is a legal conclusion as well as an observable fact

2. Elements of possession

a. exercise control over the thing

b. intend to possess the property

c. intend to exclude others from possession/use of the property

III. Elliff v. Texon Drilling Co.

A. Correlative rights

1. The court concluded that all have an equal right to the minerals under the land, but you must exercise care in extracting it, so as not to prejudice your neighbor

B. The issue is liability

C. Non liability rule—similar to the holding in Pierson; goal is to promote certainty, stability and an end to unnecessary litigation

1. Encourages people to ‘remove the fox’ without fear of continuous litigation, unless the ‘fox’ is removed through negligence or fraud

2. Attempts to reward people for putting work into their property (Locke)

D. General rule about mineral rights

1. When you buy land, you buy everything on, above, or under the ground

E. License

1. A privilege, not a right, it is revocable

F. Expectations can be legally protected as property

G. Abandonment is an intention

IV. Charrier v. Bell

A. P tried to argue that he was a finder; finders generally claim a right to abandoned property

B. Possession can be actual or constructive

C. P was trying to get equity, but in order to get equity one must do equity, “polluted hands may not touch the fountain of justice”

D. Lost, mislaid, or abandoned are all states of mind

E. On occasion, courts will treat possession as title, e.g. Armory v. Delamirie—finder has title good against all but the true owner or a prior finder or lawful possessor

F. Generally, if property is lost in someone’s home, the person whose home it is gets to keep it because the assumption is that the true owner will return to the home to get it if they want it

G. Limited purpose rule—if something is found on my property I get to keep it, if the finder is there for a limited purpose only

V. INS v. IP

A. Like Elliff, this case is about competition

B. Court tried to permit reasonable competition, but if the competition is not reasonable, then the injured party should have a right to compensation

C. The news is “quasi-property” in the sense that it has value, but is not real property

D. Due to technology, the potential for unfairness in competition increases

E. In order for the public to benefit, there must be a way to regulate conduct so it is more likely that we will get the news than not

F. Blackstone—“One should not use one’s property to injure the economic interests of another”

G. The link between Cambridge and INS is the interference with contractual relations

H. Constructive trust—court creates this to impose a fiduciary duty (highest duty)

I. Anderson Rule—a wrongful taker has an actionable cause against a subsequent wrongful taker—“One who has acquired the possession of property, whether by finding, bailment, or mere tort, has a right to retain that possession against a mere wrongdoer who is a stranger to the property.  Any other rule would lead to an endless series of unlawful seizures and reprisals in every case where property has once passed out of the possession of the wrongful taker.”

VI. Bailment

A. Involuntary bailment—someone lower in the chain of title must give property to someone higher in the chain

B. Voluntary bailment—rightful or lawful possession of goods by one who is not the true owner

C. Bailee—receives the item and has an absolute duty to return goods on demand or under the terms of the contract

D. Bailor—gives the items to the bailee

E. Generally—A bailment occurs when the bailor or somebody similar delivers something to the bailee, and it is for a particular purpose; at the end of the bailment, the property must be returned via the contract; in the absence of a contract, the court will construct one so parties’ subjective intent is irrelevant; bailee must have physical control over the property; bailee must therefore know of the thing and must intend to exercise control and to exclude all strangers; if the bailment is solely for the benefit of the bailor, bailee is liable only for gross negligence (intentional failure to perform a manifest duty in reckless disregard of the consequences as affecting the property of another); Gross negligence is conscious and voluntary act or omission which is likely to result in grave injury when in the face of a clear and present danger of which the alleged tortfeasor (bailee) is aware; if the benefit is solely for the bailee, the bailee is liable for even the slightest negligence (failure to exercise great care—absence of that degree of care and vigilance which persons of extraordinary prudence and foresight are accustomed to using; the standard of ordinary care is increasingly becoming the primary standard for all categories; if bailee refuses to return the goods, the bailee is liable for conversion; a conversion action will only lie if the bailee has wrongfully failed to return the goods, or delivered the goods to the wrong party; if the bailed goods are lost, damaged, or destroyed, the bailor would bring a c/a for negligence; in such a case, the bailor has the initial burden of proof, after which point the bailor has made out a prima facie case and the burden shifts to the bailee; if a third party interferes, the bailee has a c/a against the third party; the third party cannot defeat the bailee’s claim by showing that the title is owned by some other person; Winkfield Rule—if a third party steals or destroys bailed goods, bailee can recover against the third party, but if the bailor sues the third party, the third party can raise the defense that it already paid the full damages to the bailee, and the bailor must sue the bailee—only deals with voluntary bailments, not involuntary ones; if bailee does not return goods because they were sold to a third party, the third party would be a bona fide purchaser—an innocent person who buys goods without notice in good faith and for valuable consideration—if you know that the goods were stolen you cannot be a bona fide purchaser

VII. Sony v. Walt Disney

A. If the court followed Disney’s argument, it would impinge on other people’s rights who want the public to record their shows

VIII. Moore v. Regents of the University of California

A. Court attempted to protect the interests of both researchers and patients by making doctors inform their patients as to what they would do, in addition to the researchers’ right to use body parts

B. Dower interest (1/3 property interest in husband’s property) through a woman’s life; if the husband sold the property, he would need the wife’s permission

C. Devisees take property

D. Legatees take money

E. Heirs exist only in the ABSENCE of a will

IX. Tapscott v. Lessee of Cobbs

A. Court prefers peaceable possession as opposed to hostile or wrongful takers

B. Cobbs’ defective title is irrelevant; court tried to “construct” possession

C. If you have permission to be on land, you are a licensee

D. Color of title—you believe that you own property but don’t because of a mistake in your deed

E. Adverse possession

1. adverse and hostile

2. open and notorious

3. exclusive and continuous

4. statutory period

F. Adverse use—contains all of the same elements, except that with regard to exclusivity; other people’s use of the property will not defeat your own use because you make your own claim

G. If you use X amount of land, you are not entitled to Y even though it is adjacent to X, but if Y is a forest and you use it as a reasonable person, you will probably get the forest too

H. Statutory period requirement can be defeated if permission is obtained

I. If you are somehow debilitated at the time someone tries to assert adverse possession, the clock will not start to run until you recover

J. Tacking lets you add time in adverse possession if you had contractual privity with the prior possessor (exchange of title)

K. Tacking can also occur through a will, a note, or other means of putting the first owner in privity with the second

L. Acquiescence—you do not need permission of the true owner if the true owner did not object to the trespasser’s use of the property

M. A license can be revoked at any time, but if you have a license coupled with an interest, you have some right to the property and cannot be prevented from using the property (for example if your car is on the land of another)

N. Equitable easement—courts will allow somebody to have at least a temporary right to use property if there were representations, they were reasonably relied upon, and the other party has substantially changed their economic position

O. Affirmative easements—give you the right to do something on the property of another by contract (statute of frauds attaches); runs with the land and becomes part of the deed, thus precluding B from objecting to A’s easement

P. “Where prescriptive use is claimed, our law requires proof similar to that needed to establish adverse possession under claim of right.”  

Q. If you release an interest in an easement, it must be in writing in order to conform to the statute of frauds, or it can be abandoned or purchased, or if there is an oral agreement and the owner relies on the agreement that A will give up rights to an easement, then B might be able to get his land back

X. Community Feed Store, Inc. v. Northeastern Culvert Corp.

A. The clear path used in an easement will be included in the easement, but slight deviations from the path will not defeat an easement

B. The deviation must substantially change the scope and burden in order to affect the easement

C. Adverse possessors are only entitled to the topsoil, not mineral rights

D. Negative easements are not permitted, unless they are purchased

XI. State v. Shack

A. Court made up the rule, since not one statute or case is cited by the court

B. The right to exclude was modified, not destroyed

C. The court did not want to give the migrant workers the same rights as tenants because then they would never have been able to get rid of them

Public Regulation of Private Arrangements Restricting Use or Ownership of Land

§ 4.1—Contracts or Grants Restricting Use or Ownership

§ 4.1.1—Servitudes and Future Interests

I. Law of servitudes


A. “Regulates use restrictions such as promises to use the land for a specific purpose”—376 

II. Law of estates and future interests

A. “Regulates restrictions on ownership such as provisions forfeiting ownership if the use restriction is violated, as well as provisions limiting ownership to life.”—376 

§4.1.2—The Law of Servitudes

§ 4.1.2.1—Doctrinal Categories

I. Land use agreements

A. Affirmative—“authorize a nonowner to enter property owned by someone else for specific purpose (affirmative easements), or they require an owner to perform some act on her own land (affirmative covenants).”—377

B. Negative—“allow some property owners to restrict the use of property owned by someone else (negative easements or restrictive covenants).”—377

C. Servitudes—include licenses, easements, profits, real covenants, and equitable servitudes

1. License—“a revocable permission to enter real property possessed by another; it is the most common form of property interest.”—377  “Licenses can be revoked at will, with some important exceptions.  They are not transferable (except for theatre tickets, which are a special case) and cannot be inherited or devised by will.”—378 

2. Easements—“irrevocable and usually permanent rights to enter or control property possessed by another.”—378   “generally transferable both during life and upon death by will or inheritance.”—378 

3. Servient estate or tenement—“property burdened by an easement (the parcel over which the right of way passes or whose use is restricted).”

4. Dominant estate or tenement—“property benefited by the easement (the property owner who has the right to use the right of way or to restrict the neighbor’s property use).”—378

5. Profits or profits a prendre—“rights to remove objects from real property, such as timber or minerals, including coal, gas, oil, gravel, and sand.  Profits constitute a subset of the class of affirmative easements.”—378 

6. Real covenants and equitable servitudes—“promises made my one landowner to another to use or not to use one’s own land in particular ways that are enforceable not only against the owner who made the promise or by the owner to whom the promise was made but by and against succeeding owners as well.”—378 

§4.1.2.2—Central Issues

I. Five main issues in the law of land use agreements

A. Creating servitudes: formality versus informality—“although a written document is ordinarily necessary to create most interests in real property, including easements and covenants, courts will enforce oral promises, representations in advertising, and long-standing informal arrangements under certain circumstances.”—379 

B. Interpreting ambiguities in written agreements—“A second issue is how to interpret what the parties meant when they wrote an agreement whose specific terms are unclear.  One major goal here is to effectuate the intent of the grantor.  When the intent … is uncertain, the courts sometimes adopt presumptions to adjudicate the dispute.”—379

C. Compulsory terms or illegality—“Some agreements violate strong public policies, such as the policies of preventing racial discrimination or promoting competition.  Such restrictions are void and unenforceable.”379 

D. Running with the land—“Under certain circumstances, land use agreements restricting or regulating the use of a parcel of land will be treated as if they are attached to the land and will be binding on all future owners of the land regardless of whether the owners personally agree to those restrictions.”—380 

E. Terminating agreements—“A final issue is whether a property interest validly created by a land use agreement is terminated at some point because circumstances have changed or because the property rights have been forfeited in some way.”—380

§4.2—Licenses

§ 4.2.1—Revocable Licenses

I. Licenses

A. “No writing is required to create a license, and many licenses are implied by the circumstances.”—380

B. “Licenses cannot be freely revoked in at least four circumstances.”—381 

1. When a license is coupled with an interest

2. Easements by estoppel

3. Constructive trusts

4. Theatre tickets are revocable but can be transferred and the theatre can be sued for breach of contract

§ 4.2.2—Easements by Estoppel (Irrevocable Licenses)

I. Estoppel

A. “Courts may prevent a real property owner from revoking a license if the owner grants the licensee the right to invest in improving the property or otherwise induces the licensee to act in reasonable reliance on the license.”381

B. Doctrine of Easement by estoppel—“effectively converts a revocable license into an irrevocable easement.”—381 

C. Inter vivos conveyance—“Transfer of a property interest during one’s lifetime.”—380

D. Devise—“When an owner leaves real property by will, we say the testator (male) or testatrix (female) devises the real property to the devisees.”—380

E. Bequeath—“Personal property is bequeathed.”—381

F. Legatees—recipients of property that has been bequeathed.

G. Intestate—The state of dying without a will

H. Heirs—Recipients of property distributed through a state intestacy statute381 

Holbrook v. Taylor

Facts: Whether the continuous use of a road with the permission of the true owner, and the non-owner’s substantial reliance on the use of such road is sufficient to estop the true owner from restricting the non-owners’ right to use the road?

Rule of Law: “[W]e have long recognized that a right to the use of a roadway over the lands of another may be established by estoppel.”—382

“[I]t is the established rule in this state that where a license is not a bare, naked right of entry, but includes the right to erect structures and acquire an interest in the land in the nature of an easement by the construction of improvements thereon, the licensor may not revoke the license and restore his premises to their former condition after the licensee has exercised the privilege given by the license and erected the improvements at considerable expense.”—382 –Lashley Telephone Co. v. Durbin.

§ 4.2.3—Constructive Trusts

I. Trust

A. “property arrangement in which an owner, called the settlor, transfers property to another person, called the trustee, with instructions to manage the property for benefit of a third party, called the beneficiary.  The trustee is said to have legal title to the property, while the beneficiary has equitable or beneficial title.”—384 

B. “Most trusts are created expressly by a trust document or a will.  However, the courts sometimes treat a property arrangement as if the grantor had created a trust arrangement, regardless of the grantor’s intent.  The courts call these arrangements constructive trusts.  A constructive trust is ‘one which is found to exist by operation of law or by ‘construction’ of the court, regardless of any lack of express agreement between or intent on the part of the parties.  When one party has been wrongfully deprived either by mistake, fraud, or some other breach of faith or confidence, of some right, benefit, or title to the property, a court may impose upon the present holder of legal title a constructive trust for the benefit of that party.  Thus in order to prevent unjust enrichment of the legal holder, such person is deemed to hold the property as a trustee for the beneficial use of that party which has been wrongfully deprived of its rights.’”—384, 385 

Rase v. Castle Mountain Ranch, Inc.

Facts: Whether the nature of the agreements entered into by Tavenner and the Ps, both oral and written, express and implied, were sufficient to establish a constructive trust between the parties?

Rule of Law: When parties engage in a course of conduct in which a licensee is given assurance that it may remain on the premises indefinitely, and subsequently relies on that assurance such that it has substantially invested in the property, which was openly recognized by the licensor, a constructive trust will be established to equitably resolve a dispute with a subsequent licensor.

Notes

I. Statute of frauds

A. “Easements are considered substantial property interests covered by the statute; the courts therefore hold that a writing is generally required to create an easement.”—391 

B. Easements by estoppel may be recognized in two different contexts

1. Oral easements—“In [Rase], recognition of an easement by estoppel enforces the presumed intent of the parties despite their failure to comply with formal requirements.”—392 

2. Irrevocable licenses—“Rather than relaxing formalities, [Holbrook and Rase] involve protecting the interests of the licensee in relying on a relationship with the owner who granted continuing rights of access to the property.”—392 

C. Grantor’s right to exclude vs. grantee’s reliance interest

1. “courts must choose between implementing the grantor’s interest and protecting the grantee’s interest in relying on continued access.”—392

2. “The law of adverse possession treats permission by the grantor as a defense to claims of rights of access by others.”—392 

3. “Adverse possession doctrine is based on the premise that an owner should not lose her power to exclude others merely because she exercised her right to invite them in temporarily.”—393 

4. “When nonowners expend resources or labor in reasonable reliance on permitted access, the owner may be held to have waived the legal power to revoke that access.”—393 

D. Arguments for and against the doctrine

1. “The large majority of courts in the United States have adopted the doctrine of easement by estoppel.”—393

2. Stone v. Zucker

a. “The recognized principle … is that where a licensee has entered under a parol license and has expended money, or its equivalent in labor, in the execution of the license, the license becomes irrevocable; the licensee will have a right of entry upon the lands of the licensor for the purpose of maintaining his structures or, in general, his rights under his license, and the license will continue for so long a time as the nature of it calls for.”—394 

§ 4.3.1—Prescriptive Easements

§ 4.3.2—Implied Easements

I. Express easements

A. “created by explicit agreement of the parties.”—395 

II. Implicit easements

A. “are recognized in particular kinds of relationships despite the absence of express contract to create an easement.”—396 

III. Two kinds of implied easements
A. Easements implied from prior use or “quasi-easements”

1. “may be recognized when an owner divides her property and sells one parcel, retaining the other for herself.  If the grantor intends to retain an easement over the property conveyed to the buyer, the property burdened by the easement (the servient estate) is subject to an easement by reservation (because the seller reserved for herself an easement across the property being conveyed).  If, however, the grantor intends to grant the buyer an easement over the property retained by the grantor, then the property benefited by the easement (the dominant estate) is attached to an easement by grant (because the buyer has been granted an easement benefiting the land he has purchased.)”—405 

2. “Easements implied from prior use are granted only if (a) two parcels were previously owned by a common grantor, (b) one parcel was previously used for the benefit of the other parcel in a manner that was visible and continuous, and (c) the use is ‘reasonably necessary’ for enjoyment of the dominant estate.”—405 

3. “The courts seem to agree that absolute necessity is not required for an easement implied from a preexisting use, while absolute necessity is required for an easement by necessity.”—405 

B. Easements by necessity

1. “An easement by necessity may be granted to the owner of a landlocked parcel over remaining lands of the grantor to obtain access to the parcel.  The policies underlying the doctrine of easement by necessity are (a) to effectuate the intent of the parties and (b) to promote the efficient utilization of property.”—406 

2. “Courts split … on what to do when these policies conflict.”—407

IV. Statutory regulation of landlocked parcels



A. “Some states have enacted statutes empowering the owner of a landlocked parcel to obtain an easement over neighboring land for access to a public road by application to a public official and payment of compensation to the landowner whose property is burdened by the easement.”—408 

§ 4.3.2.1—Easements Implied from Prior Use

Granite Properties Limited Partnership v. Manns

Facts: Whether a grantor can retain an implied easement over property subsequently deeded to a grantee if the original property was held in common ownership by the grantor and is reasonably necessary for the continued benefit of the grantor’s use of the property?

Rule of Law: “[A]n easement implied from a preexisting use is established by proof of three elements: first, common ownership of the claimed dominant and servient parcels and a subsequent conveyance or transfer separating that ownership; second, before the conveyance or transfer severing the unity of title, the common owner used part of the united parcel for the benefit of another part, and this use was apparent and obvious, continuous, and permanent; and third, the claimed easement is necessary and beneficial to the enjoyment of the parcel conveyed or retained by the grantor or transferor.”—400

Where, because of a continuous and apparent previous use, the test of necessity becomes that of reasonable necessity, it is said that a use is reasonably necessary when it is reasonably convenient to the use of the land benefited. 

§4.3.2.2—Easements by Necessity

Finn v. Williams

Facts: Whether the owners of a tract of land without a means of ingress or egress, who had previously used a means of ingress and egress over the defendant’s property, are entitled to an easement by necessity?

Rule of Law: “Where an owner of land conveys a parcel thereof which has no outlet to a highway except over the remaining lands of the grantor or over the land of strangers, a way by necessity exists over the remaining lands of the grantor.  If, at one time, there has been unity of title … the right to a way by necessity may lay dormant through several transfers of title and yet pass with each transfer as appurtenant to the dominant estate and be exercised at any time by the holder of the title thereto.”—405

§4.3.3—Express Easements 

§ 4.3.3.2—Formal Requirements to Create

(a) Writing

I. Writing in express easements

A. “Express easements are created by agreement of the parties; the owner of the burdened land grants to another an easement in the grantor’s property.  With the exceptions of prescriptive easements, easements by estoppel, implication, and necessity, and constructive trusts, easements must be in writing to be enforceable under the statute of frauds.”—409 

B. “The transfer of an easement is analogous to the sale of a piece of property; it is treated as a grant of an interest in real property.”—410

(b) Rule Against Reserving an Easement in a Third Party

I. “Many states hold that a grantor, O, may not sell a parcel of property to A while reserving an easement over A’s property in B.”—410

§ 4.3.3.3—Substantive Limitations on the Kinds of Easements That Can Be Created

(a) Limits on Negative Easements

I. “Courts traditionally limited the number of negative easements to several kinds: the right to lateral support of land, rights to prevent both light and air from being blocked by construction on neighboring land, and the right to prevent interference with the flow of an artificial stream such as an aqueduct.”—411  

(b) No Affirmative Easements to Act on One’s Own Land

I. “Affirmative easements are rights to do something on someone else’s land.  The traditional law of easements did not allow creation of an affirmative duty to do something on someone’s own land such as a duty to build a structure or pay a monthly fee to a condominium association.”—413 

§ 4.3.3.4—Running With the Land

(a) Requirement for the Burden to Run with the Land

I. “An easement that runs with the land is treated as if it were attached to that parcel so that any future owner of the parcel is benefited or burdened by the easement.”—413 

A. “Easements run with the land to burden future owners of the servient estate if (1) the easement is in writing, (2) the original grantor who created the easement intended the easement to run with the land, and (3) subsequent owners of the servient estate had notice of the easement at the time of purchase of the servient estate.”—413 

II. Writing

A. “The required writing is the original writing creating the easement.  The easement does not have to be included in subsequent deeds.”—413

III. Intent

A. “Easements bind future owners of the servient estate only if the grantor intends them to be bound.”—414 

IV. Notice

A. “Easements are binding on subsequent owners only if they have notice of them.”—414

B. Three kinds of notice

1. “if the subsequent owners in fact know about the existence, they have actual notice.”—414

2. “if there are visible signs of use by nonowners, such as telephone poles, above-ground utility lines, or a path across the property, the owner may be put on inquiry notice.  This means that a reasonable buyer would do further investigation to discover whether an easement exists.”—414

3. “if the deed conveying the easement is recorded in the proper registry of deeds in the proper place, and if the deed is in the chain of title—meaning that a title search of prior owners of the property would lead to discovery of the deed—then subsequent owners are deemed to be on constructive notice.  This means that, whether they actually knew or did not know about the easement, they should have known.”—414 

(b) Requirements for the Benefit to Run with the Land (Appurtenant versus In Gross)

I. “If the benefit runs with the land, it is treated as if it were attached to that particular parcel of land and is called an appurtenant easement.  If it does not run with the parcel of land, it is not attached to a particular parcel of land and there is no dominant estate; such easements are called easements in gross.  The test for distinguishing appurtenant easements from easements in gross is the intent of the grantor.”—415 

Green v. Lupo

Facts: Whether “parol evidence is admissible to construe an easement as personal to the grantees where the easement is agreed in writing to be for ingress and egress for road and utilities purposes but the writing does not expressly characterize the easement as either personal or appurtenant?”

Rule of Law: “Where the language is unambiguous other matters may not be considered; but where the language is ambiguous the court may consider the situation of the property and of the parties, and the surrounding circumstances at the time the instrument was executed.”—417
“An easement is not in gross when there is anything in the deed or the situation of the property which indicates that it was intended to be appurtenant to land retained or conveyed by the grantor.”—417

“A servient owner is entitled to impose reasonable restraints on a right of way to avoid a greater burden on the servient owner’s estate than that originally contemplated in the easement grant, so long as such restraints do not unreasonably interfere with the dominant owner’s use.”—418

Notes

I. Severability from the land

A. “Easements owned separately from ownership of other land are called easements in gross.”  “They are also sometimes referred to as personal easements, as in Green v. Lupo.  This terminology is somewhat confusing since some courts have further subdivided easements in gross into two categories: (1) commercial easements used for business purposes, such as a right of way for utility lines, and (2) personal easements used for individual convenience or pleasure, such as a right to swim in a private lake.”—418 

II. Appurtenant easements

A. “Ownership of appurtenant easements is intended to go along with ownership or possession of the land benefited by that easement.  The easement cannot be sold separately from the land; thus, when the land is sold, the new owner will also own the easement so long as the requirements are met for easements to run with the land.”—419

III. Easements in gross

A. “When an easement is in gross, it belongs personally to the grantee, not in connection with his ownership or use of any specific parcel of land. …  These easements are generally owned by utility companies that may own no property in the immediate vicinity of the easement.  Unlike appurtenant easements, the benefit of an easement in gross may be owned and sold separately from particular parcels of land.”—419

IV. Test for distinguishing in gross from appurtenant easements

A. “Clear language in the deed conveying the easement that describes it as appurtenant or in gross will ordinarily answer the question – unless surrounding circumstances show that the grantee was misled or otherwise treated unfairly.”—419

B. “If the easement is one that would be useful separate from ownership of neighboring land, such as a utility easement, the courts are likely to hold that it was intended to be in gross.”—419

C. “If the easement has little or no utility separate from ownership of neighboring land, and is useful to anyone who owns the parcel of land benefited by the easement – such as the right of way in Green v. Lupo – courts are likely to hold that the easement is appurtenant.”—419 

V. Transferability of easements

A. “Appurtenant easements are transferred when the dominant estate is sold so long as the requirements are met for easements running with the land.  Easements in gross are not generally assumed to be transferable.  This is especially true for commercial easements, such as rights of way for utility lines.”—420

§ 4.3.3.5—Interpretation of Ambiguous Easements: Scope and Apportionment

(a) Appurtenant Easements
Cox v. Glenbrook Co.

Facts: Whether the trial court erred in restricting the use of the easement to ingress and egress from the parcel “by a single family in occupancy and their guests?”

Whether the trial court “erred in declaring that the proposed use of the … easement would constitute an unreasonable burden upon the servient estate, in the absence of existing evidence?”

Rule of Law: “As a general rule, the owner of an easement may prepare, maintain, improve or repair the way in a manner and to an extent reasonably calculated to promote the purposes for which it was created.”—424

“When the width is not specified, the conveying instrument must be construed in the light of the facts and circumstances existing at its date and affecting the property, the intention of the parties being the object of the inquiry.”—424

(b) Easements in Gross

Henley v. Continental Cablevision of St. Louis County, Inc.

Facts: Whether the easements granted to the two utilities are exclusive and therefore apportionable to a third party?

Rule of Law: “[W]here the servient owner retains the privilege of sharing the benefit conferred by the easement, it is said to be ‘common’ or non-exclusive and therefore not subject to apportionment by the easement owner.  Conversely, if the rights granted are exclusive of the servient owners’ participation therein, divided utilization of the rights granted are presumptively allowable.”-427 

“The owner of an easement may license or authorize third persons to use its right of way for purposes not inconsistent with the principal use granted.”—427

Notes

I. Scope

A. “Three issues arise in determining whether the owner of an easement is misusing it by going beyond the scope of activities contemplated by the grantor: (a) whether the use is of a kind contemplated by the grantor, (b) whether the use is so heavy that it constitutes an unreasonable burden on the servient estate not contemplated by the grantor, and (c) whether the easement can be subdivided.”—429

II. Kinds of uses encompassed by the easement


A. “Many courts hold that a general right of way may be used for any reasonable purpose.”—429 

B. “Most courts will agree with the result in Henley and interpret easements broadly.”—429 

C. “Grantors retain whatever rights they do not give away, but the question is what rights the grantor gave away when it granted the initial easement?”—430 

III. Unreasonable additional burden

A. “The owner of an easement may be clearly engaged in the kind of activity contemplated by the easement but may still exceed the scope of the easement.”—430

B. “Defining whether an activity constitutes an unreasonable additional burden on the servient estate beyond that contemplated at the time the easement was created depends on the grantor’s intent.”—430 

IV. Divisibility or apportionability

A. “When dealing with easements in gross, the question of divisibility of the easement is referred to as the issue of apportionability.  When an easement in gross is nonexclusive – meaning the grantor, or owner of the servient estate, has reserved for herself the right to use the easement in conjunction with the grantee – the easement is generally held to be nonapportionable; the grantor herself could sell further rights to others so long as those new easements did not interfere with the use of the existing easement by the first grantee.”-431

B. “When, however, the easement is exclusive – meaning the grantor has no right to use the easement in conjunction with the grantee – the easement is generally held to be apportionable.  Since the grantor has no right to grant other easements, the grantee is not interfering with any rights the grantor might have to sell or lease use of the easement to others.”—431 

V. Changing location of the easement

A. Courts appear to be divided on the issue of whether the owner of the servient estate can change the location of the easement.—432 

§4.3.3.6—Terminating Easements

I. “Easements last forever unless they are terminated (1) by agreement in writing (release of the easement by the holder); (2) by their own terms – for example, if the deed conveying the easement expressly states that it is to last for 10 years; (3) by merger, when the holder of the servient estate becomes the owner of the dominant estate; (4) by abandonment, if it can be shown that the owner of the easement, by her conduct, indicated an intent to abandon the easement; or (5) by adverse possession or prescription by the owner of the servient estate or by a third party.”—433

II. “Many states have enacted ‘marketable title acts,’ which may require that easements, along with other encumbrances on property interests, be recorded periodically (generally every 30 to 50 years) to be binding on future purchasers.  The purpose of these statutes is to limit how far back a buyer must look in the chain of title to determine the validity of the seller’s title and the existence of encumbrances on the land.”—433 

Kiler v. Beam

Facts: Whether a bona fide purchaser of land is bound by a prescriptive easement acquired prior to his or her purchase?

Rule of Law: “[A]n easement is not binding on a subsequent bona fide purchaser of the servient estate if he purchases without notice, either actual or constructive, of the easement.”—4
§ 4.5—The Estates System

I. “Landowners may control the future use of property by contract through imposing servitudes, such as easements or covenants, on the property.”—523

A. Owners may designate present owners or possessors, as well as future owners or possessors.

1. “the future holder will obtain the right to possess the property when and if the present interest terminates.”—523

B. “Present and future interests may be created by sale, lease, will, or trust.  A seller may create a future interest in a deed.  A landlord or lessor necessarily creates a future interest either orally or in a written lease because the property will revert to the landlord when the lease term expires.  A testator (one who dies leaving a valid will) may create a future interest by devising or bequeathing property in a will.  A settlor (one who establishes a trust) may create a future interest in a trust document.”—524

1. “The act of leaving real property by a will to a beneficiary is called devising the property; the act of leaving personal property is called bequeathing the property.”—524 

2. “Future interests exist the moment they are created even though the future owner has no right to possess the property until the happening of the triggering event.”—524 

§ 4.5.1.2—Policy Concerns

I. Two main policy questions are raised by future interests

A. Dead hand problem: liberty and efficiency

1. “if many persons are affected by the restraint … the costs of renegotiating the property arrangement may be so high that they interfere with efficient readjustment of property relations.  This is known as the problem of dead hand control of land by prior owners who are long gone.  This problem is handled in the law of covenants and equitable servitudes by the doctrines of changed conditions and undue hardship, which allow covenants to lapse when times have changed such that the costs of enforcement far outweigh the benefits.”—525 

2. “Dead hand control also interferes with liberty by allowing prior generations to impose restrictions on current owners, inhibiting their ability to use their property as they wish.”—526

B. Hierarchy and equality

1. “A second problem associated with the ability to create future interests is the possibility that by imposing restraints on alienation and use, owners will have the wanted or unwanted effect of concentrating ownership in the hands of certain groups and excluding others.  For example, if property ownership could be lawfully conditioned on the property’s not being occupied by a person of a particular race, and if racial discrimination were a widespread social practice, the ability to own property would eventually be conditional on race, as more and more parcels of property were taken out of the general marketplace and limited to members of a particular race.”-526 

a. “As more property becomes tied up by restraints, more people would be excluded from the ability to participate in the market.  Access to property would therefore depend less on current needs and ability than on heredity.”—526 

§ 4.5.2—Historical Background: From Feudalism to the Market 

§ 4.5.2.8—Historical Categories of Current Significance

(a) Freehold and Nonfreehold Interests
I. “The most basic form of regulation limits the number of ways in which current and future interests may be divided.  The particular ways of dividing interests over time are called estates.  The most basic division in types of present interests is the distinction between freehold interests and nonfreehold interests.  Nonfreehold interests are those associated with the landlord-tenant relationship; freehold interests are all other ownership interests.”—534 

A. “Leaseholds fall into three categories.  The first is a term of years; these interests last for specified periods of time …  The second category of leasehold is a periodic tenancy.  Periodic tenancies renew automatically at specified periods unless either the landlord or the tenant chooses to end the relationship. …  Third, a tenancy at will is similar to a periodic tenancy except that it can be ended with no notice by either party.”—535 

(b) Legal and Equitable Interests: Executory Interests and the Development of Trusts

I. “O could convey property to A and his heirs so long as the property is used for church purposes.  The interest in A is called a fee simple determinable since the interest could end, or ‘determine,’ on violation of the condition, and the property revert to O or his heirs.”—536 

§ 4.5.3—Present and Future Interests

§ 4.5.3.1—Fee Simple Interests

(a) Fee Simple Absolute
I. “Property ownership without an associated future interest is called a fee simple or fee simple absolute.  An owner of a fee simple interest in real property has the present right to possess and use the property, the right to sell it or give it away, and the right to devise it by will or leave it to her heirs.”—538 

II. “A conveyance of a fee simple interest can be accomplished by using the following language, ‘O to A; O to A and her heirs; O to A in fee simple.’”—538 

III. “if the seller fails to indicate that he intends to create a future interest, the courts will presume that the grantee (buyer) receives all the ownership rights of the seller, that is, a fee simple interest in the property.”—538 

(b) Defeasible Fees

I. Present interests that terminate at the happening of a specified event, other than the death of the current owner, are called defeasible fees.  The categories of defeasible fees relate to two crucial distinctions: (1) whether the future interest is in the grantor or in a third party, and (2) whether the future interest becomes possessory automatically when the stated event occurs or becomes possessory only if the future interest holder chooses to assert his property rights.”—539 

II. When the future interest belongs to the grantor

A. Automatic transfer

1. “When the future interest reverts automatically to the grantor on the happening of the stated event, the present interest is called a fee simple determinable and the future interest is called a possibility of reverter.”

2. A right of entry is sometimes called a power of termination—539

3. “When a condition in a fee simple determinable is violated or occurs, the possibility of reverter kicks in automatically, giving the holder an immediate right of possession.”—540 

4. “Laches prevents recovery when an unreasonable delay in asserting legal rights unfairly prejudices another.”—540

III. When the future interest belongs to a third party

A. “When the future interest in a defeasible fee belongs to someone other than the grantor, the present interest is called a fee simple subject to executory limitation, and the future interest is called an executory interest.  These interests are identical to the fee simple determinable, with ownership shifting automatically on the occurrence of the contingent event, except that ownership shifts to a third party rather than reverting to the grantor.”—541

B. “Any conveyance that transfers ownership to a third party on the happening of an event other than the current owner’s death is a fee simple subject to an executory limitation.”—541 

§ 4.5.3.2—Life Estates

(a) Reversions and Remainders
I. “Present ownership rights can be held during the life of a designated individual.  A conveyance from O to A for life creates a life estate in A.”—541 

A. “The difference between a life estate and a fee simple is that the owner of a fee simple can choose who will own the property after her death by either writing a will or availing herself of the state intestacy statute.  In contrast, a life estate owner has no right to determine who owns the property on her death since ownership automatically shifts to the reversioner or remainder holder.”—541 

B. “B’s interest is called a life estate for the life of another or a life estate per autre vie.”—541 

(b) Contingent and Vested Remainders

I. “future interests following defeasible fees vest either in the grantor (possibility of reverter or right of entry) or in a third party (executory interest).  Future interests following life estates also may vest either in the grantor (reversion) or in a third party (remainder).  Remainders are further divided into two kinds: contingent remainders and vested remainders.”—542 

II. Contingent remainders

A. “Remainders are contingent if one or both of two conditions are met: (1) if the remainder will take effect only upon the happening of an event that is not certain to happen, or (2) if the remainder will go to a person who cannot be ascertained at the time of the initial conveyance.”—542 

1. “Under the current law in the vast majority of states, contingent remainders are not destructible.”—542 

III. Vested remainders

A. “Vested remainders include any remainders that are not contingent remainders.  They are … remainders to persons who are identifiable at the time of the initial conveyance and for whom there are no conditions precedent (conditions that must occur before they will have the right to control the property) other than the natural termination of the prior life estate when the life estate owner dies.”—543 

1. Absolutely vested remainders

a. “This is a remainder that is not subject to change.”—543

2. Vested remainders subject to open

a. “This is a remainder that may be divided among persons who will be born in the future.”—543 

3. Vested remainders subject to divestment

a. “This is a vested remainder that may be destroyed by an event that occurs after the original conveyance.”—543 

(c) Destructibility of Contingent Remainders

I. “The law formerly provided that contingent remainders were ‘destroyed’ in two circumstances.  

A. First, contingent remainders were destroyed if they did not vest before the preceding life estate ended.”—544 

B. “Second, contingent remainders were destroyed by ‘merger.’

1. “Under traditional doctrine, since the prior estate (the reversion in the original grantor) had terminated by merger with contingent remainders before those contingent remainders became vested, they were destroyed.”—544 

2. “Only a few states follow the traditional rule.  The modern approach holds that contingent remainders were indestructible.”—544 

3. “Contingent remainders likely to vest too far into the future are today regulated by the rule against perpetuities.”—545 

(d) Doctrine of Worthier Title

I. “Many states will interpret a conveyance from ‘O to A for life, remainder in the heirs of O’ as ‘O to A for life, remainder in O.’  The remainder in O’s heirs is converted into a reversion in the grantor.”—545 

II. “restraints on alienation of life estates are usually enforced only when they are not disabling restraints, that is, when someone owns the right to enforce the restraint and may be induced to sell or waive the right.”—545 

(e) Rule in Shelley’s Case

I. “The rule in Shelley’s case is similar to the doctrine of worthier title.  It converts a remainder in the grantee’s heirs into a remainder in the grantee.  Thus, ‘O to A for life, remainder to A’s heirs’ becomes ‘O to A for life, remainder to A.’”—546 

§ 4.5.3.3—Fee Tails

I. “A fee tail is an estate whose purpose is to keep the property in a family dynasty.  The traditional words to create a fee tail are ‘O to A and the heirs of his body.’” 

II. “every fee tail is followed either by a revision or a remainder to take effect when the blood line runs out.  Because of its effect on marketability, the fee tail has been substantially abolished in the United States and is recognized in only four states (Delaware, Maine, Mass., and R.I.).”—546

§ 4.5.3.4—Regulations of Future Interests

I. Three kinds of legal rules regulate future interests

A. Presumption against forfeitures—gives some guidance on how to interpret ambiguous conveyances.

B. “To create an effective temporal division of property rights, ownership interests must be in the form of one of the established estates; a general rule prohibits the creation of new estates.”—547

C. “the legal rules regulate the substance of future interests by preventing the owners from creating certain kinds of future interests.”—547 

§ 4.5.3.5—Trusts

I. “The grantor (the ‘settlor’) conveys property to a trustee to be managed for the benefit of the beneficiaries.  The trustee, as holder of legal title, has the power to sell the property (the trust assets) and reinvest the proceeds in other assets if so doing is in the best interests of the beneficiaries, unless the settlor intended the property not to be sold.”—547 

§ 4.5.3.6—Summary

I. No future interest: fee simple absolute

II. Defeasible fees

A. Future interest in grantor or her heirs

1. Automatic transfer

(a) Current interest: fee simple determinable

(b) Future interest: possibility of reverter

2. Transfer only if future interest owner asserts her interest

(a) Current interest: fee simple subject to condition subsequent

(b) Future interest: right of reentry

B. Future interest in third party

1. Current interest: Fee simple subject to executory limitation

2. Future interest: Executory interest

III. Life estates

A. Current interests: life estate

B. Future interest

1. In grantor: reversion

2. In third party: remainder

(a) vested remainders

(i) absolutely vested remainder

(ii) vested remainder subject to open

(iii) vested remainder subject to divestment

(b) contingent remainders

(i) condition precedent or

(ii) unascertained person

IV. Estates System: Freehold interests

A. Fee Simple absolute

1. “To A” “and her heirs”

B. Fee simple determinable

1. “so long as”; “while”; “during”; “until”; “unless”

2. Possibility of reverter in the grantor

C. Fee simple subject to condition subsequent

1. “provided that”; “on condition”; “but if”

2. Right of entry for condition broken (or power of termination) in grantor

D. Fee simple subject to executory limitation

1. “until (or unless) …, then to …”; “but if …, then to …”

2. Executory interest in a third party

§ 4.5.4—Interpretation of Ambiguous Conveyances

§ 4.5.4.1—Presumption Against Forfeitures and the Grantor’s Intent

I. “In interpreting ambiguous conveyances, two policies are important.”—549

A. “Courts seek to implement the intent of the grantor.  When the grantor’s intent is unclear, courts turn to public policy considerations.”—549 

B. “they attempt to further the free use and alienability of property by a presumption against finding a future interest.”—549 

Wood v. Board of County Commissioners of Fremont County

Facts: Whether the D’s sale of the land and failure to operate a hospital on the property constitutes the occurrence of an event that can divest the D of “its estate in property conditionally conveyed by the appellants”?-NO
Rule of Law:  “Language of conveyance that grants a fee simple estate in land for a special purpose, without stating the special circumstances that could trigger expiration of the estate, is not sufficient to create a fee simple determinable.”—551
Forsgren v. Sollie

Facts: Whether the trial court erred in determining that the deed created a fee simple subject to a condition subsequent?; P sold Sollie some land for a church; he didn’t use it; sold it later to another; P reentered the land after reasonable time.

Rule of Law: No.  The trial court did not err in determining that the deed created a fee simple subject to a condition subsequent.

“A fee simple subject to a condition subsequent is an interest in which, upon the occurrence or nonoccurrence of a stated event, the grantor or his successor has the power, at his option, to terminate the estate and reacquire the property.  This power of termination is sometimes referred to as a right of reentry, though that terminology is not used in the Restatement.  When an estate is conveyed on contingency (condition subsequent or determinable) and no time is specified for the contingency, the law will imply a reasonable time for the event.”—554
“when property is conveyed on condition that it be used only for a particular type of building the grantee has an obligation to build the building within a reasonable time, failing which the grantor has a power of termination.”—556

Notes

I. The presumption against forfeitures

A. “If a grantor does not use traditional language to create one of the estates, or if the grantor uses conflicting language, courts must interpret the conveyance to determine what types of current and future interests were created and who owns the property.  Two rules of interpretation dominate court discussions of this issue.

1.   First, the court should effectuate the grantor’s intent to the extent that it can be discerned from the ambiguous language in the deed or will or, possibly, from the surrounding circumstances.  

2. Second, when the grantor’s intent is ambiguous, the court should presume that the grantor gave away whatever interests he had in the property and did not retain any future interests.”—557 

B. “If the choice is between an enforceable covenant and mere precatory language (a statement of purpose not intended to be legally binding), the presumption is against the covenant.  (‘[t]he general rule is well settled that the mere expression that property is to be used for a particular purpose will not in and of itself suffice to turn a fee simple into a determinable fee’)—Roberts v. Rhode Island, KS Supreme Court … If the choice is either a covenant or a future interest, the presumption is against the future interest and in favor of the enforceable covenant.”—557 

II. Policies behind the presumption against forfeitures

A. “the presumption against forfeitures promotes the interests of current owners in controlling property in their possession, giving them greater freedom to change land uses as economic conditions and social values change; it also promotes social interests in deregulating economic activity to allow property owners the freedom to shift property to more valuable or desired uses.”—558 

§ 4.5.4.2—Trusts and the Cy Pres Doctrine

I. “When a settlor establishes a charitable trust and has a general intent to contribute to some form of charity, and the particular charitable purpose identified by the settlor becomes impracticable or impossible to achieve, courts may apply the cy pres doctrine to carry out the settlor’s charitable intent so far as possible by authorizing that the trust income be used for some other charity.”—559 

§ 4.6—Rules Regulating Restrictions on Use or Ownership to Promote Marketability

I. “The technical rules that regulate both servitudes and future interests are intended to serve the public policies of promoting the marketability of property to serve current social needs, preventing concentration of ownership, and promoting wide dispersal of access to property.  Both servitudes and future interests are unenforceable under the common law if they violate public policy.”—560 

§ 4.6.1—Rule Against Creation of New Estates

I. “The rules underlying the creation of future interests are intended to discourage the social hierarchy characteristic of feudalism and to promote a market system involving wide dispersal of property rights to prevent local monopolies.”—560 

A. “A conveyance that does not fit within any of the established categories … must be interpreted to create the most closely analogous estate.”—561 

§ 4.6.2—Rule Against Unreasonable Restraints on Alienation

I. “The most important set of rules applicable to both servitudes and future interests limits the ability of owners to restrict the future alienability of property.  There is a strong presumption that property owners can transfer their interests, and restrictions on the ability to transfer are strictly regulated and often invalid.  The rules promoting alienability serve a variety of policy goals.  They promote efficiency by allowing property to shift easily to a more valued use; they promote liberty by freeing current owners from undue restrictions imposed by past owners; and they promote equality both by promoting dispersal of ownership and preventing racial restrictions.”—561 

§ 4.6.2.1—Repugnant to the Fee

(a) Direct Restraints on Alienation

Riste v. Eastern Washington Bible Camp, Inc.

Facts: Whether a deed that purports to transfer a fee simple absolute may contain restrictions on the use of the grantee’s property?  No.

Whether a deed that purports to transfer a fee simple absolute may contain restrictions on the sale of the grantee’s property?  No.  Church property; no work on Sunday; etc.

Rule of Law: “The rule in Washington is that a clause in a deed prohibiting the grantee from conveying land to another without the approval of the grantor, when the grantor transferred a fee simple estate to the grantee, is void as repugnant to the nature of an estate in fee.”—562 

“Every provision in a written instrument relating to real property which purports to forbid or restrict the conveyance, encumbrance, occupancy, or lease thereof to individuals of a specified race, creed, color, national origin, or with any sensory, mental, or physical handicap, … which directly or indirectly limits the use or occupancy of real property on the basis of race, creed, color, national origin, or the presence of any sensory, mental, or physical handicap is void.  (2) It is an unfair practice to … honor or attempt to honor such a provision in the chain of title.”—562, 563—Wash. Rev. Code § 49.60.224
Hankins v. Mathews

Facts: Whether the conveyance of property through a will may impose reasonable restraints on alienation for a limited period of time?  

Rule of Law: No. “[W]here land is granted or devised in fee, a provision of any sort that the taker shall not alienate, or shall not have power to alienate, is void, whether amounting to a mere naked prohibition or direction, or expressed or construed to be a condition, or conjoined with a limitation over in the event of alienation or attempt to alienate.”—565  Annotation on Restraint on Alienation—Validity, 42 A.L.R. 2d 1243
(b) Grantor Consent Clauses

Northwest Real Estate Co. v. Serio

Facts: Whether the restraint on alienability is void as repugnant to the granted estate?
Rule of Law: Yes. “The restriction imposed by the deed of the Northwest Real Estate Company upon sales by its grantees and their successors was clearly repugnant to the fee simple title which the deed conveyed.  Its object was to deprive the grantees, until 1932, of the unrestrained power of alienation incident to the absolute ownership which the granting clause created.”—568
§ 4.6.2.2—Void Only if Unreasonable

Horse Pond Fish & Game Club, Inc. v. Cormier

Facts: Horse Pond Club was restrained by a restriction on alienation from selling land without 100% approval of members; D refused; question as to charitable status of P.

Rule of Law: “Because all restraints against alienation are contrary to this policy of freedom of alienation, to be enforceable they must be reasonable in view of the justifiable interests of the parties.  Correspondingly, unreasonable restraints will be held invalid.”

“The rule of ‘reasonable restraints,’ however, generally does not apply in the case of a gift to a charitable corporation.  In other words, an express provision or condition against alienation contained in a gift made to a charitable trust or charitable corporation may constitute a valid restraint.”—571 

“a sale of land owned by a charitable entity may be permitted, despite a valid restraint against alienation, if a court of equity determines that, due to unforeseen circumstances, the sale is necessary and would be in the best interests of the charity.”571

Notes

I. Total restraints on alienation of fee simple interests

A. “Restraints on alienation are covenants or conditions that restrict the ability of the owner of real property to sell or give away the property.  The traditional rules distinguish three types of restraints.”—571 

1. Disabling restraints

a. “A disabling restraint directly forbids the owner from transferring her interest in the property.”—572 

2. Promissory restraints

a. “A promissory restraint is a covenant by which the grantee promises not to alienate his interest in the property.”—572 

3. Forfeiture restraints

a. “A forfeiture restraint provides for a future interest that will vest if the owner attempts to transfer her interest in the property.”—572 

B. Total restraints on alienation of fee simple interests

1. “are uniformly held void and unenforceable.”—572 

2. “The policies underlying the rule against total restraints on alienation of fee simple interests include (1) promoting dispersal of ownership of property and preventing concentration of land in passive family dynasties, (2) encouraging individual autonomy by vesting control of resources in current owners, and (3) promoting social utility and efficiency by allowing property to be transferred to its most valued use.”—572 

3. “Under some market conditions, alienability may actually concentrate ownership in the hands of the wealthy since such corporations or individuals are able to bid higher amounts for property and may thereby induce others to sell.”—573 

C. Formalism; repugnant to the fee

1. “The courts in Riste, Hankins, and Serio argue that an absolute restraint on alienation is ‘repugnant to the nature of a fee simple interest in real property.’”—573 

2. “The reasonableness formulation is the more modern one and is increasingly the rule articulated in the case law, at least as to temporary restraints.  Disabling restraints that cannot be waived by anyone are uniformly held to be void.”—573 

3. “no property rights are in fact absolute—even fee interests.”—573 

4. “Encumbrances that are unacceptable are defined as ‘repugnant’ to the property interest, while those that are acceptable are defined as ‘incidents’ of the property interest.”—574 

D. Partial restraints on alienation of fee simple interests

1. “Courts sometimes uphold partial restraints on alienation both because the policies underlying the rule against such restraints are less clearly served in a particular case and because partial restraints sometimes serve useful interests that compete with the interest in promoting a real estate market.  Partial restraints on alienation (a) last for a limited period of time; (b) limit transfer of property to certain persons or prohibit transfer to certain persons; (c) require approval of sale by the grantor or by neighbors (for example, in a condominium complex); or (d) grant a right of first refusal, or preemptive right, to a particular group or person, giving that person the right to purchase the property in preference to anyone else if she offers fair market value for the property or if she matches any offers made by third parties.”—574 

2. “Conveyances requiring the grantor’s approval of sale are generally held void.”—574 

3. “Rights of first refusal, or preemptive rights, obviously limit the current owner’s power to determine to whom the property will be transferred and may therefore inhibit the alienability of the property considerably.  Most courts, however, find that preemptive rights do not violate the rule against unreasonable restraints on alienation if they are reasonably limited in time and the price set in the agreement granting the preemptive right entitles the owner to obtain the fair market value of the property or requires the holder of the preemptive right to match any bona fide offers made by a third party.”

4. “Partial restraints on alienation may actually increase, rather than decrease, marketability.  If an owner is able to control what is done with property in the future, she may have a greater incentive to part with it; this is one theory underlying the law of servitudes.  So long as the restraint is not permanent and the property eventually can shift to new uses, restraints may encourage alienation rather than discourage it.”—575 

E. Life estates

1. “Most courts uphold total restraints on alienation of life estates when they are in the form of forfeiture or promissory restraints.  Disabling restraints on life estates, however, are generally not enforced, again because a disabling restraint inflexibly refuses to identify anyone who has the power to waive enforcement of the restraint.”—575 
F. Equitable interests

1. “Courts generally uphold restraints on alienation of beneficial or equitable interests in property.  The settlor or trustor may direct, for example, that the beneficiary has no right to alienate her beneficial interest; this arrangement is sometimes called a spendthrift trust because it protects the beneficiary’s right to a continuing stream of income from the trust by limiting the beneficiary’s power to alienate the right to receive that income.”—576 

G. Leaseholds: Limitations on subletting

1. “Courts ordinarily uphold limitations on the transfer of leaseholds.”—576 

H. Indirect restraints on alienation

1. “Some private controls on land use are so severe that they make the property very difficult to sell.  Such restraints are sometimes struck down as ‘indirect’ restraints on alienation, on the theory that the grantor should not be able to do indirectly what he could not do directly.”—576 

§ 4.6.3—Anticompetitive Covenants

I. “Anticompetitive covenants are enforceable under the common law only if they are ‘reasonable.’”—581 

Dunafon v. Delaware McDonald’s Corp.

Facts: Whether a restrictive covenant in a lease agreement is in violation of the Sherman Antitrust Act for prohibiting the shopping mall lessor from leasing space to any direct competitors of the lessee where there are other competitors in the surrounding area, the lessee does not have a substantial share of the market, and the covenant provides substantial pro-competitive benefits?

Rule of Law: Section I of the Sherman Act, 15 U.S.C. § 1, provides in part: “Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade or commerce among the several states, or with foreign nations, is declared to be illegal.”—587 

“Only unreasonable restraints are forbidden.”—587 

§ 4.6.4—Rule Against Perpetuities

§ 4.6.4.1—Traditional Rule

I. “No interest is good unless it must vest, if at all, no later than 21 years after the death of some life in being at the creation of the interest.”—590 

II. Limiting dead hand control: the policy behind the rule against perpetuities

A. “The rule against perpetuities … places some limits on the ability of current owners to create future interests.”—590 

B. “the rule against perpetuities arguably promotes the free transfer of property in the marketplace by limiting the creation of future interests.”—590

C. The rule … represents a compromise between (1) the policy of allowing owners to determine who will own their property in the future and under what circumstances and (2) the policy of freeing owners from control by prior owners so that current owners can control both the use and disposition of their property.”—591 

III. Future interests subject to the rule against perpetuities: executory interests and contingent remainders

A. “All future interests in the grantor are exempt from the rule against perpetuities; these include reversions (following life estates and leaseholds) and possibilities of reverter and rights of entry (following defeasible fees.)”

B. “The only interests in third parties that are similarly exempt from the rule against perpetuities are vested remainders.”—591 

C. “Future interests subject to the rule against perpetuities are executory interests and contingent remainders.  Vested remainders subject to open are also subject to the rule because some of the interests to the class members are vested and some are contingent (those belonging to persons who are not born at the creation of the interest).  All future interests in third parties following defeasible fees (executory interests) are subject to the rule against perpetuities.  Future interests in third parties following life estates (remainders) are subject to the rule only if they are contingent, that is, if there is a condition precedent to their vesting or if they are allocated to persons unascertained at the time of the original conveyance creating them.  Vested remainders subject to open are partially contingent and therefore have traditionally been held subject to the rule.”—591 

D. “Because options are rights to acquire property in the future, they are akin to executory interests and therefore are ordinarily subject to the rule against perpetuities.”—591 

E. “Some courts hold that preemptive rights are not subject to the rule … because they allow the current owner either to obtain the fair market value or to have an offer by a third party matched by the owner of the preemptive right.  Either way, the property is alienable.  Other courts, however, hold that preemptive rights, like options to purchase, are subject to the rule…”—591 

IV. What does it mean to be ‘subject to’ the rule against perpetuities

A. “Executory interests and contingent remainders are ‘subject to’ the rule….  This does not mean that such interests are necessarily void.  Rather, it means that they must be tested to see if they comply with the rule against perpetuities.  If they comply, they are good and will be recognized by the legal system; if they violate the rule, they are void.”—592 

V. Remedy for violating the rule…

A. “The remedy for violating the rule is simply to strike, or cross out, the offending language.”—592 

VI. Definition of terms in the rule against perpetuities

A. “The rule invalidates interests that are not certain to ‘vest’ within 21 years of the death of some ‘life in being’ at the ‘creation of the interest.’  The goal is to determine whether there is any possibility at all that the executory interest or contingent remainder will vest more than 21 years after the death of any person alive at the creation of the interest.”—593

B. Creation of the interest

1. “A future interest is created by conveyance (sale) at the moment of the conveyance.”--593 

C. Vest

1. “The moment of vesting for en executory interest is the moment the contingency occurs. At exactly that moment, the future interest becomes possessory since the executory interest automatically takes effect when the contingency happens.”—593 

2. “The moment of vesting for a contingent remainder is when the condition that makes it a contingent remainder disappears, regardless of whether the remainder becomes possessory at that moment.”—593  

D. Lives in being

1. “The only people to focus on are the persons named in the conveyance or intervening generations.”—593

2. “An alternative way to do the analysis is to look for a ‘validating life,’ someone within whose lifetime (or 21 years afterward) the future interest is certain to vest if it ever vests.  If you cannot identify a validating life, the future interest is void unless it is certain to vest within 21 years of the death of some life in being at the creation of the interest.”—594

E. Applying the rule

1. “Applying the rule against perpetuities requires up to three steps.  First, identify the future interest.  If it is a possibility of reverter, right of entry, reversion, or vested remainder, the rule against perpetuities does not apply.”—594 

2. “Second, if the future interest is either an executory interest or a contingent remainder, apply the rule to find out whether the future interest can vest more than 21 years after the death of the last of the individuals referred to in the conveyance.  If such a possibility exists, the interest violates the rule and is void.  Third, if the future interest violates the rule, strike it out and see what is left.  Whatever is left must comply with the rule as well.”—594 

§ 4.6.4.2—Modern Modifications

I. Two main modifications to the rule of perpetuities exist

A. Wait and see, or second look

1. “Under the traditional rule, a future interest is void if a possibility exists that it will vest outside the perpetuities period; this can be determined on the date of the conveyance. Under the wait and see test, the courts will not hold that a future interest violates the rule until the perpetuities period has passed and they are certain that the future interest has not vested within that period.”—594 

2. “In contrast, under the wait and see test, the courts will wait until 21 years after the death of the last of O, A, and B.  If the property is used for nonresidential purposes before that period has lapsed, the executory interest is good and will be recognized; the property shifts to B.”—595 

3. “the wait and see test in some form has been adopted in the majority of states—in some states in its traditional form and in others by a 90-year waiting period under the Uniform Statutory Rule Against Perpetuities.”—595

B. Equitable Reformation, or Cy Pres
1. “A conveyance may violate the rule against perpetuities because it contains an age limit greater than 21.”—595

2. “Under the cy pres doctrine, a court may reduce the age contingency of 25 to 21 if this will validate the future interest.”—595 

§ 4.6.4.3—Statutory Limits on Future Interests

I. “Many states have passed statutes that codify the rule against perpetuities.”—595 

A. Statutory cut-offs for possibilities of reverter and rights of entry

1. “The rule against perpetuities does not apply to rights of entry or possibilities of reverter.”—596

2. “This is especially true in light of the ability to evade the rule against perpetuities by careful drafting.”—596 

3. “For these reasons, some states have passed statutes that cut off interests in the grantor following defeasible fees if the condition does not occur within a stated time period after the initial conveyance.”—596 

B. Marketable title acts

C. Uniform statutory rule against perpetuities

1. “A fairly recently drafted uniform law, the Uniform Statutory Rule Against Perpetuities, currently adopted in almost half the states, would validate future interests that otherwise violate the traditional rule against perpetuities if the interest vests at any time within 90 years of the date of its creation.”—597 

2. “This test applies the wait and see doctrine for interests that violate the traditional rule but limits the perpetuities period to 90 years rather than to ‘lives in being at the creation of the interest plus 21 years.’”—597 

§ 4.6.4.4—How the Rule is Applied

I. Examples 

A. “O to A for life, then to B in fee simple if B marries C.

1. A has a life estate.

2. B has a contingent remainder because there is a condition precedent to B’s taking the interest.  B’s interest is subject to the rule against perpetuities, but it does not violate the rule.”—598

3. “Under the current majority rule, contingent remainders are indestructible.”—598

B. “O to A for life, then to B, but if B marries C, then the property shall revert to O.

1. A has a life estate.

2. B has a vested remainder subject to divestment (or defeasance) since B is a determined person and there is no condition precedent, but there is a condition subsequent that means B could lose the interest if that event happens; if B loses the interest, O gets it, so O has a reversion.  B’s interest is not subject to the rule and is valid.”—598

C. “O to A for life, then to the children of B.

1. A has a life estate.

2. If B has no children at the time of conveyance, they have a contingent remainder since they are not born yet so they cannot be ascertained; since B may never have children, O has a reversion that will become possessory if A dies before B has children of if B dies without children; if a child is born later, the property will shift to that child, assuming that the property is in a jurisdiction where contingent remainders are indestructible; therefore, O’s reversion is a fee simple subject to an executory limitation, and the child’s interest is a (springing) executory interest.”—599 

D. “O to A for life, then to B for life.

1. A has a life estate.

2. B has a vested remainder for life, which is not subject to the rule.

3. O has a reversion, which is similarly not subject to the rule.”—599 

E. “O to A, but if ever used for rock concerts, O shall have a right of entry for condition broken.

1. A has a fee simple subject to condition subsequent.

2. O has a right of entry, which is not subject to the rule but may be subject to a statutory cut-off.”—600 

F. “O to A so long as used for school purposes, then to B.

1. A has a fee simple subject to an executory limitation.

2. B has an executory interest, which is void under the rule against perpetuities since it could vest a thousand years into the future.  Most courts strike out the offending language, ‘then to B’ and we are left with ‘O to A so long as used for school purposes,’ creating a fee simple determinable in A and a possibility of reverter in O.  O’s possibility of reverter, which is not subject to the rule against perpetuities, is valid but may be subject to a statutory cut-off.  Other courts strike out the entire condition starting with ‘so long as,’ leaving A with a fee simple.”—600

G. “O to A, but if the property should ever cease to be used for school purposes, then to B.

1. A has a fee simple subject to an executory limitation.

2. B has an executory interest subject to the rule against perpetuities.  However, some courts will ask what O would have wanted to occur if B’s interest were void; they may conclude that O would have wanted to retain a possibility of reverter.  B’s executory interest is void since it could vest more than 21 years after O, A, and B die; strike the whole thing, and A has a fee simple absolute.  If A is a corporation or an institution, its life does not count; since the interest in B may vest later than 21 years after the conveyance from O to A, it is similarly void.”—600

H. “O to A for life, remainder to the first son of A to reach 25.

1. A has a life estate.

2. The remainder is contingent since there is a condition precedent and an unascertained person.  The interest is void since a son could be born after the conveyance and not be a life in being and reach the age of 25 more than 21 years after O and A die.  A has a life estate and O has a reversion; O’s reversion is not subject to the rule against perpetuities.  Cy pres doctrine: change age to 21; this makes the interest good since any son of A’s must reach 21, if at all, within 21 years after A’s death.”—601 

I. “O to A for life, remainder to B unless B becomes a republican, then to C.

1. B has a vested remainder subject to divestment, which is not subject to the rule against perpetuities; the interest is good; C has an executory interest.  C’s executory interest is subject to the rule and must vest within 21 years of the death of O, A, B, or C; if the interest vests during any of their lifetimes, the interest is good; if B dies without becoming a republican, then B’s heirs receive the property and C’s interest is destroyed; B is a life in being and must become a republican within her lifetime, so if C is going to get the property at all, it has to be within B’s lifetime so that C’s interest is good.”—602 

§ 4.6.4.5—Options to Purchase

Central Delaware County Authority v. Greyhound Corp.

Facts: Nothing important.

Rule of Law: “A fee simple subject to a condition subsequent arises where the provision is that upon the happening of a certain event, the grantor has the right and power to terminate the conveyed estate.”—603 

“A transaction which is exclusively contractual is not subject to the rule against perpetuities.”  “A transaction is ‘exclusively contractual,’ within the meaning of that term as used in this Restatement, when, and only when, it concerns no specific land or thing other than land.”—605  

“economic development and prosperity depends in important part upon the free alienability of land.  It is for this reason that the rule against perpetuities is a ‘peremptory command of law’ that ‘is to be remorselessly applied.’”—605

Texaco Refining and Marketing, Inc. v. Samowitz

Facts: Whether options in long-term leases fall within the jurisdiction of the rule against perpetuities?--NO

Rule of Law: “[A]n option to purchase contained in a commercial lease, at least if the option must be exercised within the leasehold term, is valid without regard to the rule against perpetuities.”—607

§ 4.6.4.6—Preemptive Rights

Cambridge Co v. East Slope Investment Corp.

Facts: Whether the rule against perpetuities necessarily voids a preemptive right to purchase a condominium unit?—NO

Rule of Law: “A right of preemption … creates a specifically enforceable right to purchase real property whenever, in the future, the owner desires to sell; such a right traditionally has been viewed as a contingent equitable interest in real property subject to the rule against perpetuities.  Therefore, we have held that the rule ‘applies’ to preemptive rights.”—609 

“From Atchison we learn that the rule against perpetuities will be applied to preemptive rights only where the purposes of the rule, such as preventing a practical restraint upon alienation or encouraging improvement of the property, are served.”—610

Notes

I. Options to purchase

A. “Options to purchase are generally subject to the rule against perpetuities.  If no time limit is included, the option violates the traditional rule against perpetuities and is void.  Under the wait and see test, if an option is granted to a corporation, there is no measuring life to use since a corporation cannot die; the time period is therefore 21 years.”—611 

II. Third Restatement

A. “The Restatement (Third) of Property … provides that the rule against perpetuities ‘does not apply to servitudes or powers to create servitudes.”613 

III. Charity to charity exception

A. “When a conveyance is made for charitable purposes, future interests following the present estate are generally held to be immune from the rule against perpetuities if the holder of the future interest is also a charity.”—614 

IV. Preemptive rights

A. “The majority of courts, however, applies [sic] the rule against perpetuities to freestanding preemptive rights not held by condominium or homeowners associations, on the ground that they do impede alienability.”—615 

In Re Houston

Facts: Decedent set up a very complicated will in which he provided for various relatives/non-relatives; question is whether his gift of principal was contingent or vested.

Rule of Law: “[T]he intention of the testator is the polestar in the construction of every will.”—4

“It is now hornbook law (1) that the testator’s intent is the polestar and must prevail; and (2) that his intent must be gathered from a consideration of (a) all the language contained in the four corners of his will and (b) his scheme of distribution and (c) the circumstances surrounding him at the time he made his will and (d) the existing facts; and (3) that technical rules or canons of construction should be resorted to only if the language of the will is ambiguous or conflicting, or the testator’s intent is for any reason uncertain.”—4

“It is not what the Court thinks testator might or should or would have said if he could have foreseen the existing circumstances and conditions, but what he actually did say.”9 

§ 4.7—Rules Regulating  Current Owners to Promote Social Welfare, Equality, and Liberty

§ 4.7.1—Social Welfare and Intergenerational Equity: Waste

Moore v. Phillips

Facts: Whether the Ps, by waiting 11 years until the death of the life tenant before filing any claim or demand against the life tenant for neglect of the farmhouse, are barred by laches or estoppel?  NO.

Rule of Law: “It is the duty of a life tenant to keep the property subject to the life estate in repair so as to preserve the property and to prevent decay or waste.  Stated in another way, the law imposes upon a tenant the obligation to return the premises to the landlord or remaindermen at the end of the term unimpaired by the negligence of the tenant.”618

Notes

I. Voluntary waste “is the result of ‘deliberate affirmative acts of the possessory tenant,’ while permissive waste is the result of ‘the failure of the possessory tenant to perform an affirmative duty imposed on him for the benefit of the owners of future interests in the land.’”—620

A. “What happens if the life tenant’s actions in changing the property increase, rather than decrease, the value or utility of the property?  This is called ameliorating waste and is sometimes, but not always, condoned by the courts.”—620

II. “Property held under a life estate is likely to be marketable only if the life estate holder and remainder holders can agree to a sale of a fee simple interest in the property.”—620

§ 4.7.2—Protection of Equality: Racial Discrimination

I. “A racially restrictive covenant limits the sale, lease, or occupancy of real property to members of a particular race or excludes members of a particular race or races.”—621

A. “Now such covenants are unenforceable under constitutional, statutory, and common law and may even subject those who enter into them to monetary liability under civil rights statutes.”—621

B. “Until the 1948 decision of Shelley v. Kraemer, … the practice of including covenants in deeds restricting ownership, possession, and occupancy of the land to white persons was widespread.”—621 

Shelley v. Kraemer

Facts: Whether the enforcement by state courts of racially restrictive covenants may be deemed to be the acts of the States; and, if so, whether that action has denied these petitioners the equal protection of the laws?

Rule of Law: “That the action of state courts and of judicial officers in their official capacities is to be regarded as action of the State within the meaning of the Fourteenth Amendment, is a proposition which has long been established by decisions of this Court.”

Evans v. Abney

Facts: Whether a charitable trust in a will that provided for the creation of a public park for whites only, and was subsequently used as a public park, can be terminated, with a reversion in the heirs of the testator, on the ground that the intent of the testator cannot be constitutionally effectuated?—YES 

Rule of Law: Where the testator’s clearly expressed intent may not be effectuated under the Constitution, the Court may terminate a charitable trust and permit reversion in the testator’s heirs rather than forcing constitutional compliance.

Notes 

I. “Covenants that prohibit sale or lease of dwellings to, or occupancy by, persons on the basis of race violate federal civil rights statutes, including the federal Fair Housing Act, 72 U.S.C. §§ 3601 et seq. (as amended in 1988), and the Civil Rights Act of 1866, 42 U.S.C. §§ 1981-1982.”

A. “Today it is likely that racially restrictive covenants would be held to violate public policy under the common law in most states.  … most cases since 1948 simply cite to Shelley v. Kraemer and do not address the common law question.”

II. Fourteenth Amendment


A. “regulates the conduct of state government and state officials but not the conduct of private or nongovernmental actors.  Since then, courts have attempted to draw the line between public and private conduct—between those states of affairs legitimately attributable to the state and those for which the state cannot legitimately be held legally responsible.”—639 

B. “By holding that court enforcement of discriminatory contracts constitute state action, Shelley v. Kraemer promotes freedom by guaranteeing to all citizens the right to participate in the housing market on an equal basis.”—639 

III. Charlotte Park and Recreation Commission v. Barringer
A. Barringer and his wife conveyed land to the City of Charlotte for use as a public park “for use by the white race only.”  If the park was ever used by nonwhites, the deed provided that the land would automatically revert back to the grantors.

B. The court held that “the transfer of ownership occurred automatically at the moment the condition was violated and that no state action was therefore involved in transferring ownership from the park commission to the Barringers’ heirs.”—641 

IV. Capitol Federal Savings and Loan Association v. Smith
A. “court refused to enforce a future interest, instead vesting fee simple title in the purchaser.”—641 

B. In that case, the property owners signed an agreement not to sell or lease property to any nonwhites until January 1, 1990.

V. Hermitage Methodist Homes of Virginia, Inc. v. Dominion Trust Co.

A. Testator died leaving a charitable trust providing income to the Prince Edward School “so long as [it] admits to any school, operated or supported by it, only members of the White race.”—643 In case one of the schools did admit nonwhites, then the trust would transfer to another school, which had a similar restriction.

B. The P was the final beneficiary and did not have a racial restriction, and sought to enforce the will so it would get the trust since all of the schools did admit nonwhites.

C. “The trial court held that all ‘racially discriminatory conditions of the Trust are unconstitutional and void’ and determined that Prince Edward School should continue receiving the income from the trust.”—643   The Virginia Supreme Court reversed and granted right to the trust in the P because “the offending language cannot be stricken from the provision without changing the essential nature and quality of the estate.”—644 

§ 4.7.3—Protection of Equality and Liberty: Restraints on Marriage

Lewis v. Searles

Facts: Whether a will that does not explicitly mention any language pertaining to a life estate may be construed as such where the testatrix conveyed to the P the property unless she married, and then to the testatrix’s niece, nephew, and to the P in undivided one third shares?—NO 

Rule of Law: “[A]ll devisees are in fee simple, if (1) no intent is expressed to create a life estate only, and (2) no further devise is made to take effect after the death of the devisee.”—648

Class Notes

I. Adverse possession

A. Shortest statute of limitations is in Montana (5 years)

II. Trespass

A. When trespassers build on the land of others, the trend is to balance the opposing interests, but the majority rule is that the trespasser must remove the structure

V. Dedication 

A. Just because you open your property to the public does not mean that you have dedicated it to the public

B. Dedication can be made through (1) prescription or it can become a public way; (2) putting up road signs or the like; (3) through the owner granting property with a plaque

III. Marsh

A. Still good law in federal issues, but simply because a private owner opens his property to the public, it is not necessarily public property.  There must be something else.

IV. Easements

A. Right; contract; S.O.F.; signature required; also is a deed; can include restrictions; substantial interest in the land of another

B. License is only a privilege, and is usually not in writing

C. Easement holder—dominant tenant and owns the dominant estate

D. Easement grantor—servient tenant and owns the servient estate

V. Holbrook

A. Lost grant is not applicable because the title is clearly marked out, i.e., the owner is known.

B. Lost grant theory is that if the right to use property is so old, there is no need to look to the true owner

VI. Rase

A. Good faith and fair dealing only applies to the parties making the contract

B. Issue is that people were selling/transferring title to the cabins as the deal was being made for the land

C. Cabin owners only should have been given a life estate or some longer term deal—reliance interest is of primary significance

VII. Easements by necessity

A. Unless the parties expressly agreed to be landlocked, courts will permit an easement for ingress/egress

VIII. Express Easements

A. Require writing; grantor’s signature; grantee must be identified in the contract, if he/she does not sign

B. Appurtenant easements—attached to the land

1. Courts prefer these as compared to easements in gross

C. Easements in gross—If they are not appurtenant, then the easements are in gross, and are disfavored by courts

D. To create an easement, there must be a writing; intent for running with the land and touch and concern

IX. Terminating easements 

A. Doctrine of merger—you can’t have an easement on your own property because it will merge with your property

B. Release—you can give up rights to your easement (in writing)

C. Abandonment—person with right to use an easement evidences the intent to relinquish the benefit of the use

D. Laches—means that you waited too long to assert your property rights, and it would be prejudicial to a person who relied on your conduct to now assert your rights

E. If an easement holder does not object to conduct that would evidence the assertion of another easement, he may have waived his right to object because he acquiesced (unilateral)

F. Estoppel—if easement holder says he will not enforce the easement, and you come and use it in reliance on that statement, they will be estopped from objecting (bilateral)

X. Cox

A. Court refused to let the P extend the width of the road because doing so would create an adverse use

B. The property was allowed to be subdivided because public policy supports the maximum utilization of the land

C. If the burden placed on the servient tenant is substantial (from the dominant tenant’s use), the court may restrict the rights of others to use the easement

D. If the servient estate owner wants to move an easement, he must pay the dominant tenant to do so

XI. Henley

A. Deals with technology and its advancement, like INS and Sony
B. In an easement in gross, the easement is not permanent; it is personal and dies with the easement holder; also, it does not attach to the land and does not include a dominant estate; generally, utilities have easements in gross; they can be sold as long as they are consistent with the original grant, e.g., if originally for utilities, it cannot be used for mining or riding motorcycles, etc.

XII. Future interests

A. Fee simple absolute—supreme right, except for modified right to exclude and right to use (nuisance laws)

1. If a conveyance is silent on how A takes the property, then the court presumes that a FSA was conveyed

B. Defeasible means defeatable (can be destroyed if a condition is met or not met)

C. Future interests can reside in either the grantor or a third party

1. Grantor maintains three future interests

a. Possibility of reverter

b. Power of termination or right of reentry

c. Reversion

D. Determinable or subject to condition subsequent

1. FSD = G to A so long as …, but if …, then property shall revert to G or to G’s heirs, assigns, etc.

2. FSDs are DISFAVORED

3. FSSCS = PREFERRED/FAVORED

a. Requires reentry or power of termination

E. Life estates

1. Involve reversion; if G to A for life, and A dies, the property reverts back to G; but, if G to A for life, and A sells to B, when A dies, property reverts from B back to G

2. Two kinds of life estates

a. Legal—G to A for life; No restrictions on A’s use of the land as long as he is alive, and he keeps it until he dies

b. Equitable—G to T (trustee) for use, enjoyment, income of A during A’s life, then to B (B = remainder beneficiary)

i. T must look out for A’s interests; T has a fiduciary duty to these parties; the trustee (T) holds title, not A

3. Remainders

a. Follow the NATURAL termination of a life estate

b. If you have a life estate or a remainder, unless you are the last person in the chain of title, you do NOT have a FSA; but if the property reverts back to the G, he has a FSA

c. Vested—A remainder is vested in A when throughout its continuance, A or A and her heirs have the right to the immediate possession, whenever and however the preceding freehold estate may determine

d. Contingent—A remainder is contingent if in order for it to come into the possession of A, the fulfillment of some condition precedent other than the termination of the preceding freehold estate is necessary (natural termination of the life estate)

i. Alternating contingent remainder follows a prior contingent remainder 

ii. Maryland does NOT destroy contingent remainders

e. Vested remainder subject to open—G to A for life, then to B’s children (assuming B’s first child is living); the grant to the children is considered a class gift; the interest in B’s first child is vested; A, B, and B(1) are all lives in being; each child takes an equal amount of property; B(2)’s interest is “executory” of B(1), who loses half, but it is still subject to open until no more children can be born; all of the children will become tenants in common; courts prefer tenants in common because it promotes marketability of title.
i. Anything subject to open is subject to the rule against perpetuities (21 years = 1 generation).

ii. Rule of convenience—In the hypo above, with the vested remainder subject to open, if A dies, and only B is alive, the court will “close the class” in order to stay away from the RAP and give all of the property to B(1).

4. Examples

a. G to A for life, then to C’s first child = if A dies, but C has no child, then the property reverts back to G, and then to C’s first child if he/she ever has one

b. G to A for life, then if B has married at A’s death, then to B, but if not, then to C = C has a contingent remainder

c. G to A for life, then a lease to B for 10 years, provided that B can exercise an option to purchase at anytime = at death of A, it reverts to G, and is leased by G to B for 10 years; B’s lease is a non-freehold estate; if the lessee is a corporation with an option to purchase, it is not subject to the RAP

5. In all life estates, always think Doctrine of Waste

XIII. Rule against perpetuities

A. All executory interests are subject to the Rule because they are contingent

B. All contingent remainders of any kind are subject to the Rule

1. In an indestructible jurisdiction, in the hypo above, if B had no children yet, then the property would go back to G and would therefore be a springing executory interest to the first child only, but would be closed to the other children.

C. The Rule is not so concerned with the amount of time that passes as such, but rather with preventing too many generations from getting the property

D. G to A for life, then when B reaches his/her 35th birthday, then to B = property goes back to G if B is not 35 when A dies, but when B turns 35, it goes to B

E. Courts prefer to leave property in the hands of the people who have it, rather than transferring it to others

F. “Some life in being” could be construed as one or more than one LIB depending on which one or ones are the measuring lines

XIV. Wood

A. Courts do not like automatic forfeitures, and will enforce them only if they are explicit

B. FSSCS is preferred over FSD because the grantee has the power to terminate

XV. Test for determining the grantor’s intent

A. Grantor’s intent must prevail; 

B. Granting party’s consent must be determined from 

1. the 4 corners of the document; 

2. his or her scheme of distribution

3. the circumstances surrounding him or her at the time they made the will or deed

4. the existing facts and;

C. That technical rules or canons of construction should be resorted to only if the language of the will or deed is ambiguous or conflicting or grantor’s intent is uncertain

XVI. Trusts

A. Cy pres doctrine-if the grantor’s intent is very specific, the court will destroy the trust and move it into heirs or residuary takers, etc.

1. Doctrine is only employed if the settlor’s intent is general

B. Public institutions cannot discriminate, but private individuals can

XVII. The greater the value of the consideration, the more the courts think of a conveyance as an easement, as opposed to a license, which is typified by lower consideration.

XVIII. Examples

A. G to A for life, but if A attempts to sell or sells the estate, then to B = life estate defeasible or subject to executory limitation

XIX. Promissory or forfeiture restraints are almost always enforced

XX. Options to purchase

A. L to T a lease for 10 years, provided that T shall have the right to purchase at anytime = if T leases to T(1) for 1 year, T(1) holds a sublease, and T can reenter and take possession away from T(1) at any time within those 10 years

B. Assignment involves T giving up his right to come back by selling his/her right to the original lease

XXI. Texaco

A. Options to purchase “within the leasehold term” are enforceable

B. Whenever there is a right of preemption, discrimination is possible

C. Waste—also applies to lessors, in addition to life estate holders

1. Reasonable use is permitted

2. A life tenant or tenant for a substantial terms of years is privileged to make extensive alterations and or to demolish or replace structures in order to enable him or her to make reasonable use of the property, provided that such use does not diminish the value of the reversion (in the grantor) or the remainder (in the life estate holder)

3. Permissive waste—absent covenants to the contrary in the instrument, a life tenant is subject to certain duties: 

a. must make repairs

b. pay all or part of carrying charges (property tax, mortgage intent, special assessments (sidewalks/sewer pipes/etc.))

c. IF the life tenant fails to make repairs or payments, such failure constitutes permissive waste

d. However, a life tenant is under no duty to expend more than the income he or she receives from the land in order to discharge these duties and, if the life tenant personally occupies the land (and does not make a profit from the land), he or she is only required to make payments or repairs in relation to the rental value of the property

e. If there is an excess amount of income over and above the cost of maintenance, it must be applied to the carrying charges or any other required payment

4. Ameliorating waste

a. Increases the value of the property

b. “A life tenant has a duty not to change the premises, as to which the estate for life exists, in such a manner that the owner of the estate limited after the estate for life have a reasonable ground for objection thereto.”—Restatement Property Section 140

c. You may not file suit for ameliorating waste unless:

i. a substantial and permanent change in the conditions of the neighborhood in which the land is located has deprived the land of its existent form of reasonable productivity or usefulness;

ii. the proposed alternative or replacement is one which the owner of the estate in fee would normally make;

iii. the owners of the interest limited after the estate for life are either not subject to financial liability or are adequately protected against financial liability arising from the proposed construction operations

iv. All 3 exceptions must be met

XXII. Exploiting natural resources


A. A life tenant may not exploit natural resources except:

1. in reasonable amounts and for repair and maintenance of land;

2. where the right to exploit was expressly provided for in the grant of the life estate;

3. where prior to the agreement, the land was used in exploitation of natural resources;

4. in many states where the land is suitable only for such exploitation, say for example, a mine.

XXIII. Life tenants only pay interest to the extent of the income or profits from the land; any principal is paid by reversion or remainder holders because they have a longer interest than current owners/possessors; life tenants have no duty to insure the property for the benefit of subsequent owners; life tenant is not responsible to holders of the remainder for damage caused by 3rd party influence.

XXIV. Equitable life estate

A. The other kind of life estate (trustee holds title)

B. Property of a trust is called a corpus or a res; trustee has a fiduciary duty to the beneficiary; a life beneficiary may be a trustee too

XXV. Legal life estate

A. If holder cannot afford to keep property, and remainder holder does not cooperate, you must go to court with equity jurisdiction, which has inherent power to order a sale in fee simple with proceeds to be held in a judicially created fund trust for the benefit of all interested parties

1. This only takes place in narrow situations where the legal life estate holder petitions the court, and must show that the sale is necessary for the benefit of all the parties; the income (interest) after the sale goes to the current life estate holder, but it becomes an equitable life estate because the court appoints a trustee to watch over the property and invest it; upon the current life estate holder’s death, the interest will go to the subsequent life estate holder.

XXVI. Waste

A. If you hold a vested remainder in fee simple, you can file suit for waste

B. You can recover compensatory, punitive damages, or even forced forfeiture if the conduct was wanton and unconscionable.

C. Contingent remainder holders, or vested remainders subject to divestment may not sue, unless one suit is filed with EVERY interest holder at the same time

1. If this is done the court will create a fund for the parties

2. Exception is that if there are statutes that account for other causes of action, then those would control

§ 6.1—Varieties of Common Ownership 
§ 6.2.1.1—Tenancy in Common and Joint Tenancy

I. Tenancy in common

A. “Each tenant in common, no matter how small his fractional interest, has the right to possess the entire parcel—unless all the cotenants agree otherwise by contract.  Each cotenant has an ‘undivided interest,’ meaning that each owner has the right to possess the whole property; the fractional amount is important only for such questions as how much the purchase price will be divided when the property is sold.”—709 

B. “When a tenant in common dies, his interest goes to his devisees under his will or to his heirs under the state intestacy statute if he has not left a will or otherwise disposed of the property.”—709 

II. Joint tenancy

A. “Like tenants in common, each joint tenant has the right to possess the entire parcel.  Unlike tenants in common, joint tenants have traditionally been required to possess equal fractional interests in the property.”—709

B. Right of survivorship

1. “The main difference between joint tenancy and tenancy in common is the right of survivorship.  When a joint tenant dies, her property interest is immediately transferred to the remaining joint tenants in equal shares.”709 

2. “If A tries to devise her one third interest, her will would have no effect; she has no right to devise her interest.”—709 

C. Formalities of creation

1. “Certain formalities were traditionally required to create a joint tenancy.  These are often referred to as the unity of time, title, interest, and possession.”—709 

a. Time—“The interest of each joint tenant must be created at the same moment in time.”—709

b. Title—“All joint tenants must acquire title by the same instrument.  Joint tenancy does not ordinarily arise by intestate succession.”—709 

c. Interest—“All joint tenants must possess equal fractional undivided interests in the property and their interest must last the same amount of time.”—709 

d. Possession—“All joint tenants must have the right to possess the entire parcel.  This is the only one of the four unities that applies to both joint tenancy and tenancy in common.  After a joint tenancy is created, however, a joint tenant may agree to give up her right to possess the parcel and give exclusive possession to another joint tenant.”—710 

D. Severance

1. “In a joint tenancy, the right of survivorship is a highly contingent one since a joint tenant who transfers her property interest can destroy the right of survivorship of her fellow owners.”—710 

2. “If A sells her one half divided interest to C, however, the joint tenancy is severed, and B’s right of survivorship is destroyed.  The result is that B and C will own the property as tenants in common.”—710 

3. “Severance occurs only between the selling owner and the remaining owners; it does not change the relations of the remaining owners among themselves.  For example, if A, B, and C own property as joint tenants, and A conveys his interest to D, the result is that D owns a one third interest as a tenant in common with B and C, who each own a one third interest as joint tenants with each other.  When D dies, her one third interest will go to her heirs or devisees.  However, when B dies, his interest goes to C as a surviving joint tenant, who will then own a two thirds interest as a tenant in common with D.”—710

4. “An owner who wants to retain ownership of her interest while destroying her joint tenant’s right of survivorship may use the device of a straw person.  For example, if A and B own as joint tenants, A may convey her interest to a third party who reconveys the interest back to A.  Since this destroys the unity of title and time, A and B will now own the property as tenants in common rather than as joint tenants.”—710

E. Joint tenancy versus dual life estates with alternative contingent remainders

1. “It is possible to create an indestructible right of survivorship if one uses the form of life estates and remainders.  For example: O to A and B as life tenants, with a remainder in A if A survives B, and a remainder in B if B survives A.”—711

F. Interpretation problems and presumptions

1. “The current practice is to interpret the conveyance as a tenancy in common.”—711 (if there is ambiguity).
G. Transferability of cotenancy interests

1. “Joint tenants and tenants in common are free to transfer their interests.  Tenants in common may leave their interests to devisees by will; joint tenants cannot do this because their interests will automatically go to their surviving joint tenants when they die.  Remember however, that when a joint tenant transfers his interest, the right of survivorship is destroyed and the grantee’s interest is held as a tenancy in common with the other owners.”—711 

H. Fiduciary obligations of cotenants or joint tenants to share the benefits and burdens of ownership

1. “Concurrent owners are legally obligated to share certain benefits and burdens of ownership, although they are free to vary these arrangements by contract.”—711 

2. Sharing the benefits of ownership

a. “Each co-owner has the right to possess the entire parcel.”—711

b. “the general rule provides that the tenant in possession has no duty to pay rent to the nonpossessing tenant.”—712 

c. “Joint tenants and tenants in common do have a duty to pay rent to their co-owners if they have ousted them.  Ousters refer to an explicit act by which one co-owner wrongfully excludes other from the jointly owned property.  Many courts also hold that co-owners in possession have a duty to pay rent if the property is too small to be physically occupied by all the co-owners; this situation is sometimes described as ‘constructive ouster’ because the co-owners out of possession have been effectively excluded from the property.  Note that the amount of rent owed is the fractional share of the rental value owned by the co-owners out of possession; a co-owner with a one third interest in possession would have to pay two thirds of the fair rental value of the property to her co-owners out of possession.”—712 

d. “In addition to sharing the right to possess the property, co-owners have the right to share any rents paid by third parties who are possessing the property.  A cotenant also has the right to lease his interest without obtaining the consent of the other cotenants.”—712 

3. Sharing the burdens of ownership

a. “Co-owners generally have a duty to share basic expenses needed to keep the property, including mortgage payments, property taxes and other assessments, and property insurance, in accordance with their respective shares.”—712 

b. “Some courts will hold that co-owners also have a duty to share basic maintenance and necessary repairs of the premises so that it does not become dilapidated.”—712 

c. “Co-owners do seem to be able to obtain a credit for repairs they have performed in calculating their monetary share of partition proceeds.”—713 

d. “In most states a co-owner who exclusively possesses the premises must bear the entire burden of expenses (including taxes, repairs, and mortgage payments) if the value of her occupation of the premises exceeds those payments.”—713 

e. “a tenant in possession can sue her cotenants out of possession only for their share of expenses that exceeds the fair rental value to which they would be entitled if the property were leased out to a third party.”713 

4. Accounting

a. “In many states, co-owners can bring a judicial proceeding for an accounting to require their co-owners to pay their portion of maintenance expenses or to force co-owners to hand over the requisite portion of rents earned from third parties who possessed the commonly held property.”—713 

I. Partition

1. In a suit for judicial partition, “the court may order the property physically divided among the co-owners.  If this is not feasible or appropriate, the court may order the property to be sold and the proceeds divided among the co-owners in proportion to their ownership shares.  Co-owners may also agree among themselves to partition the property, either through physical division or by sale; this is called voluntary partition.  Cotenants sometimes agree among themselves not to partition jointly held property; grantors also sometimes attempt to prevent agreements not to partition by including restrictions against partition in a deed or will.  Such agreements not to partition constitute restraints on alienation and are ordinarily held void.”—713 

J. Adverse possession and ouster

1. “One cotenant cannot obtain adverse possession against another unless the possessing tenant makes clear to the nonpossessory tenant that he is asserting full ownership rights in the property to the exclusion of the other cotenants.”—714 

2. “The courts generally require some affirmative act by which the nonpossessory tenant is put on notice that her co-owner is claiming adversely to the nonpossessory tenant’s interests.”—714 

§ 6.2.1.2—Tenancy by the Entirety

I. Tenancy by the entirety

A. “[A] form of joint tenancy available only to married couples.”—714

B. Similar in form to joint tenancy, except that “(1) the co-owners must be legally married; (2) the property cannot be partitioned except through a divorce proceeding; (3) in most states, the individual interest of each spouse cannot be sold, transferred, or encumbered by a mortgage without the consent of the other spouse, with the result that the right of survivorship cannot be destroyed by transfer of the interest of one party; (4) in most states, creditors cannot attach property held through tenancy by the entirety to satisfy debts of one of the spouses.”—714  

§ 6.2.1.3—Tenancy in Partnership

I. “If two or more persons join forces for the purpose of engaging in business for profit, their rights and obligations toward each other are governed by partnership law rather than the law of tenancy in common or joint tenancy.”—715 

§ 6.2.2—Tenancy in Common and Joint Tenancy

§ 6.2.2.1—Conflicts over Rent and Ouster in the Context of Divorce

Olivas v. Olivas

Facts: Whether a husband who voluntarily chooses to leave the family home for another woman in anticipation of divorce has been constructively ousted by the wife, and is therefore entitled to recover half of the reasonable value of the home?—NO

Rule of Law: “[T]he mere occupation by a tenant of the entire estate does not render him liable to his co-tenant for the use and occupation of any part of the common property.”

“Before a tenant in common can be liable to his cotenants for rent for the use and occupation of the common property, his occupancy must be such as amounts to a denial of the right of his cotenants to occupy the premises jointly with him, or the character of the property must be such as to make such joint occupancy impossible or impracticable.”—716
§ 6.2.2.2—Conflicts over Transfers by One Co-owner

(a) Family Conflicts over Use of Common Property

Carr v. Deking

Facts: Whether a lease entered into by one of two tenants in common requires the assent of the other tenant in common to represent a binding agreement?—NO 

Rule of Law: “[E]ach tenant in common of real property may use, benefit and possess the entire property subject only to the equal rights of cotenants.  Thus, a cotenant may lawfully lease his own interest in the common property to another without the consent of the other tenant and without his joining in the lease.  The nonjoining cotenant is not bound by this lease of the common property to third persons.”—720
(b) Death

Tenhet v. Boswell

Facts: Whether a lease entered into by one of two joint tenants constitutes a severance of the joint tenancy, and renders the parties tenants in common?—NO 

Whether the nonjoining joint tenant may recover the property unencumbered from the lessee?—YES 
Rule of Law: “[A] joint tenant’s right of survivorship is an expectancy that is not irrevocably fixed upon the creation of the estate; it arises only upon success in the ultimate gamble—survival—and then only if the unity of the estate has not theretofore been destroyed by voluntary conveyance, by involuntary alienation under an execution, or by any other action which operates to sever the joint tenancy.”—722

“[A] joint tenant may, during his lifetime, grant certain rights in the joint property without severing the tenancy.  But when such a joint tenant dies his interest dies with him, and any encumbrances placed by him on the property become unenforceable against the surviving joint tenant.”—724
(c) Divorce

Kresha v. Kresha

Facts: Whether the P, “when the entire ownership of the lands was conveyed to her pursuant to the dissolution decree, took the lands subject to the son’s leasehold interest in the father’s former ownership interest”?—YES 

Rule of Law: The general rule is the same as that which is applied where a purchaser acquires property in fee with knowledge of a preexisting leasehold interest.  In such a case, the “purchaser acquires the property subject to the lease.”—726

Notes

VII. Mortgages and the right of survivorship

I. Harms v. Sprague—2 brothers owned real estate; one granted a mortgage in his interest before he died; “The trial court held that the mortgage severed the joint tenancy but the Illinois Supreme Court reversed, holding that a mortgage given by one joint tenant of his interest in the property did not sever joint tenancy.”—728  

J. “Most states describe the borrower who grants the mortgage as the owner or title holder and the bank or lender who takes the mortgage as a ‘lienholder.’”

§ 6.2.3—Tenancy by the Entirety
Sawada v. Endo

Facts: Whether “the interest of one spouse in real property, held in tenancy by the entireties, is subject to levy and execution by his or her individual creditors”?-NO 

Rule of Law: “[A]n estate by the entirety is not subject to the claims of the creditors of one of the spouses during their joint lives….”—732  

Hawaii now accepts the Group III rule, which holds that “under the Married Women’s Property Acts the interest of a husband or a wife in an estate by the entireties is not subject to the claims of his or her individual creditors during the joint lives of the spouses.”—730
Notes

I. Marital property and male privileges

A. Traditional rule that men were given complete control over property interests of the married couple was based on “a judicially decreed recognition of the traditional pattern of married women being forced into a subservient and supportive role that is inherently unequal, patently unfair, and at variance with the concept of equality mandated by contemporary standards of justice.”—733—Robinson v. Trousdale.

B. Kirchberg v. Feenstra—S.Ct. struck down a La. statute giving the husband as “head and master” of property owned jointly with his wife, the unilateral right to dispose of such property without his wife’s consent; “The Court held that the statute violated the equal protection clause of the fourteenth amendment because the classification was not substantially related to achieving an important governmental interest.”—733 
II. Married Women’s Property Acts

A. “Many courts have interpreted their Married Women’s Property statutes to abolish tenancy by the entirety.  Others interpreted them to remove the husband’s rights of control over the jointly owned property.  A small number of states held—until recently—that their Married Women’s Property Acts had no effect on tenancy in the control of the husband as well as allowing future creation of new tenancies by the entirety.”—733 

III. “No state presently allows the marriage of gay or lesbian couples, although Hawaii may soon do so.  Baehr v. Lewin.—734 

Landlord Tenant Relations

§ 7.1—Leasehold Estates

§ 7.1.1.1—Commercial and Residential Tenancies

I. There are 2 main types of tenancies 

D. “Residential tenancies involve renting property for the purpose of establishing a home.”—761  

E. “[C]ommercial tenancies involve any nonresidential use, including operation of a business for profit or operation of a nonprofit institution such as a church, hospital, or university.”--761

F. “In general, courts are more inclined to adopt common law rules regulating the terms of residential leases than of commercial leases, on the assumption that commercial tenants are more likely to have sufficient bargaining power and expertise to shape the contractual arrangement in their best interests, while residential tenants are less likely to bargain for appropriate terms in the contract that reflect their justified expectations.”—762 

§ 7.1.1.2—Categories of Tenancies

I. There are 4 main types of tenancies or leaseholds

F. Term of years—“A term of years lasts for a specified period of time determined by the parties. …  A term of years ends automatically at the agreed upon time, but it may be terminated before the end of the fixed period on the happening of some event or condition stated in the lease agreement.  The future interest retained by the landlord is called a reversion.  If, at the time the lease is signed, the owner provides that the property will shift to a third party at the end of the leasehold, the future interest in the third party is called a remainder.  The death of either party does not terminate the tenancy.”—762 

G. Periodic tenancy—“Periodic tenancies renew automatically at specified periods unless either the landlord or the tenant chooses to end the relationship.”-762

1. Month to month tenancies—“a form of periodic tenancy; they renew automatically each month if neither party notifies the other that he intends to end the relationship.  By statute or common law, notice is required before either party can terminate the relationship and end the periodic tenancy. …  The death of either the landlord or the tenant does not terminate the tenancy.”—762  

H. Tenancy at will—“The tenancy at will is similar to a periodic tenancy except that it can be ended with no notice by either party.  Many states have effectively abolished tenancies at will by requiring notice before a tenancy can be terminated. …  the death of either the landlord or the tenant terminates the tenancy at will. …  Although the landlord still needs to give the statutorily required notice to evict, the landlord may have an absolute right to do so since the tenancy is at an end.  In contrast, the landlord under a periodic tenancy may not be able to terminate the tenancy if the tenant has a defense to eviction, such as violation of the implied warranty of habitability.”—763 

I. Tenancy at sufferance—“A tenant rightfully in possession who wrongfully stays after the leasehold has terminated is called a tenant at sufferance, or a holdover tenant. …  A landlord who accepts rent checks from a holdover tenant may be held to have agreed to a new tenancy calculated by the rental payment schedule (monthly checks creating a month to month tenancy).”-763 

§ 7.1.1.3—Statute of Frauds

I. “Every state has a statute of frauds, which requires that interests in real property be in writing to be enforceable.  Most states require that leases of more than one year be in writing, while leases of one year or less are enforceable whether they are written or oral.  Oral periodic tenancies are generally enforceable under the statute of frauds. … Oral tenancies at will are valid as well.”—763 

§ 7.1.1.4—Regulation of Landlord-Tenant Relationships

I. Procedural regulations

A. “impose formal requirements for creating the landlord-tenant relationship—for example, some require a writing for leases of more than one year.  They also define the procedures required to terminate the relationship; these procedures ordinarily require notice and an eviction proceeding and court judgment to evict the tenant from the property.”—764 

VIII. Substantive regulations—“define the parties’ obligations to each other.”—764 

F. “Common law doctrines, and some statutes, define the circumstances under which a breach of the agreement by each of the parties entitles the other party to end her performance of her contractual obligations.”—764  

G. “Some implied terms are waivable by the parties, who may contract around them by agreeing to different arrangements.  Other implied terms are compulsory or nonwaivable; any contractual term purporting to waive or alter the implied term is void and unenforceable.”—764 

§ 7.1.2—Identifying Landlord-Tenant Relationships: Self-Help Versus Judicial Process

I. “In addition to a right to retain possession in the absence of judicial eviction, tenants may have a right under certain circumstances to continued occupancy over the landlord’s objections.”—764 
Vasquez v. Glassboro Services Association, Inc.

Facts: Whether the farmworker is entitled to notice before dispossession?-YES; farmworker terminated from his job and was immediately told to leave the quarters.

Rule of Law: “[A] dispute concerning the dispossession of a migrant farmworker on termination of his employment, whether instituted by a farm labor service or, as here, by a farmworker, should proceed in a summary manner (judicial proceeding) under R. 4: 67.”—774

Class Notes

XXVII. Restraints on marriage

A. Lewis—in a fee simple determinable, the grantor does not intend to give everything away.

B. Requirements for enforceability of easement are the same as those required for covenants (writing, signature of grantor, consideration.) 

§ 7.2—Conflicts About Rent

§ 7.2.1—Landlord’s Right to Receive Rent

III. Landlords retain three primary rights

C. “the right to receive the agreed upon rent; 

D. the right to have the premises intact and not damaged, subject to normal wear and tear (tenant’s duty not to commit waste); and

E. the landlord’s reversion, or the right to regain possession at the end of the lease term (when the term of years ends or the landlord provides notice that a periodic tenancy or tenancy at will is to be terminated.)”—782 

§ 7.2.1.1—Landlord’s Remedies When Tenant Breaches and Refuses to Leave: Summary Process

I. Possession and back rent

A. “If the tenant wrongfully stops paying rent or breaches other material terms in the lease and continues to occupy the premises, the landlord may sue the tenant for back rent … and for possession….  Tenants may respond to such claims by asserting defenses, such as rights based on the implied warranty of habitability and retaliatory eviction.  The tenant may also argue that the landlord’s attempt to evict the tenant constitutes unlawful discrimination based on family status, disability, race, or gender.”—783 

II. The holdover tenant and the renewal of the tenancy

A. “The landlord may choose to accept a new tenancy relationship with the holdover tenant. Most states hold that the new tenancy is a periodic tenancy based on the rent payment; if the landlord accepts a rent check for one month’s rent, a new month to month tenancy is established.”—783 

B. “The landlord is also free to take the opposite course of action, that is, to treat the tenant as a tenant at sufferance or a holdover tenant and sue for possession.”—783 

III. Self help 

A. “A major issue when the tenant breaches the lease and refuses to leave is whether the landlord is entitled to engage in self help to remove the tenant.  A majority of states now hold that the landlord may NOT use self help, but must evict the tenant through court proceedings.”—784 

B. Berg v. Wiley—Tenant operated a restaurant pursuant to a written lease; lease contained a covenant that tenant could not alter the structure of the building without landlord’s consent; tenant did make changes; landlord changed locks; court found for the tenant, and held that “the only lawful means to dispossess a tenant who continues to occupy the premises and has not voluntarily surrendered her rights under the tenancy is to resort to judicial process.”—784 

IV. Summary process

A. “Most states have statutes providing for summary process.  These proceedings allow relatively fast judicial determination of the landlord’s claim of a right to regain possession of her property.  The statutes are called by a variety of names, including forcible entry and detainer, unlawful detainer, summary proceedings, and summary ejectment.”—784 

B. “These proceedings have become considerably less ‘summary’ in recent years, as they have been interpreted by courts or amended by legislatures to allow tenants to raise an increasingly diverse number of defenses—chief among them the implied warranty of habitability.  Some states, however, still prevent the tenant from raising defenses, such as the landlord’s violation of the implied warranty of habitability, in summary proceedings.  The United States Supreme Court has upheld this practice, holding that treating the ‘undertakings of the tenant and those of the landlord as independent rather than dependent covenants’ is not a fundamentally unfair procedure that would violate the tenant’s rights to due process of law under the Fourteenth Amendment.”—785 

§ 7.2.1.2—Landlord’s Remedies When Tenant Breaches and Leaves

(a) Landlord’s Duty to Mitigate Damages

I. A different set of problems ensues if the tenant breaches the lease for a term of years by ceasing rent payments and moves out before the end of the lease term. …  In this situation, the landlord can choose among three remedies.”—785 


A. Accept tenant’s surrender
1. “The landlord may, if she chooses, ‘accept the tenant’s surrender of the lease.’  This means that the landlord agrees that the tenant will not be legally obligated to pay the future rent.”—785  

2. “The landlord’s acceptance of the tenant’s surrender does NOT mean that the tenant is relieved of all financial liability.  The landlord may still choose to sue the tenant for back rent owed but not paid for the time before the tenant abandoned the premises by moving out.  In addition, the landlord may sue immediately (without waiting until the end of the lease term) for damages for breach of the lease—which is different from the amount of the future rent.”—785 

B. Re-let on the tenant’s account
1. “The landlord may refuse to accept the surrender; instead, the landlord may, after notice to the tenant, actively look for a new tenant and re-let the apartment on the tenant’s account.  When a new tenant is found, the landlord may sue the former tenant for the difference between the old rental price and the new rent received from the new lessee, if the new rent is lower than the original rent.”—786 

2. “In some states, the very act of re-letting the apartment will be taken as evidence that the landlord has accepted the surrender of the leasehold.”786 

C. Wait and see for the rent at the end of the lease term versus mitigate damages

2. “The traditional rule is that the landlord may do nothing, wait for the end of the lease term, and then sue the tenant for the remaining unpaid back rent.”—786 

3. “Many states, however, reject this option.  Instead, they have started to apply the contract doctrine that requires the aggrieved party to mitigate damages.  By sitting around and waiting for the unpaid rent to accumulate, the landlord arguably increases damages that could have been avoided by re-letting the apartment to another tenant.”—787 

4. “The trend is clearly toward requiring mitigation.”-787  
Sommer v. Kridel

Facts: Whether a landlord who has notice of a tenant’s intent to surrender her rights to a lease agreement without ever having taken possession, has a duty to mitigate damages by renting the apartment to a third party?-YES

Rule of Law: “A landlord has a duty to mitigate damages where he seeks to recover rents due from a defaulting tenant.”—791

I. The traditional rule

A. The traditional rule was that landlords do not have to mitigate damages.

1. The Second Restatement of Property adheres to this rule

2. Many states have changed their laws to impose a duty to mitigate-792

IV. Duty to mitigate

A. Not an enforceable obligation in the sense that the landlord MUST re-let the apartment.

B. “The rule simply means that, in a lawsuit against the tenant for back rent, the landlord can recover only the difference between the market rent and the contract rent provided for in the rental agreement with the original tenant, plus the costs of finding a replacement tenant.”—793 

C. “Landlords who want to protect themselves are well advised to attempt to re-let the premises, even in jurisdictions that retain the traditional rule, given the possibility that the law may be changed at any time and be applied retroactively.”—793 

D. “Some scholars argue that the duty to mitigate damages is efficient because it encourages landlords to rent the premises rather than leaving them vacant.”

(b) Regulation of Security Deposits

I. “Many landlords protect themselves from the possibility that tenants may fail to pay rent by requiring a security deposit, often in the amount of one or two months’ rent at the beginning of the leasehold.”—794 

§ 7.3—Conflicts About Tenancy

§ 7.3.1—Landlord’s Duty to Deliver Possession

I. “Under the current majority rule, the landlord has the duty to deliver possession of the rented premises to the tenant at the beginning of the leasehold.”—807 

A. “If a prior tenant wrongfully holds over after his lease term expires, the landlord has an obligation in most jurisdictions to remove the prior tenant within a reasonable period of time by either instituting eviction proceedings or convincing the holdover tenant to leave.”—807 

B. “The tenant who has been shut out may either terminate the lease and recover damages as compensation for having to find another place to live or affirm the lease, withhold rent for the period during which she could not occupy the premises, and recover damages for the cost of temporarily renting alternative housing while the landlord undertakes eviction proceedings to remove the prior tenant.”—807 

I. “A minority of jurisdictions follow the traditional rule, under which the landlord has only the duty to deliver the right to possession but no duty to deliver actual possession.”—807 

A. “The new tenant’s remedy is to go after the holdover tenant for damages.”807 

§ 7.3.2—Tenant’s Right to Leave and Transfer the Leasehold Versus Landlord’s Right to Control Occupancy

§ 7.3.2.1—Transfer of the Landlord’s Reversion

I. “The tenant’s leasehold includes the right to possess the property in exchange for rent, subject to other terms of the agreement between the parties; the landlord’s rights include the reversion—the right to obtain possession when the lease term ends—and the bargained for right to collect rent from the tenant, again subject to other terms of the agreement between the parties.”—808

A. “Either party may transfer her property interest.”—808 

§ 7.3.2.2—Tenant’s Right to Assign or Sublet
(a) When the Lease is Silent

I. Can the tenant transfer her leasehold?

A. “The answer is yes, unless the lease restricts the tenant’s ability to transfer the leasehold.”—808

B. “If the lease agreement does not say anything about assignment or sublease, the general rule is that the tenant is entitled to transfer her possessory interests in the premises by either assignment or sublease.”—808

C.  “under a sublease or sublet the tenant retains some future interest or the right to control the property in the future.  A sublease exists … if a tenant has six months remaining on the lease and sublets the apartment to someone else for four months; since the tenant retains the right to regain possession for the last two months of the term of years, the transfer is a sublease rather than an assignment.  A sublease may also exist if the tenant retains a right of entry that can be exercised if the subtenant violates one or more of the terms of the sublease agreement.”—809 

D. “Traditionally, under an assignment, the new tenant—the assignee—is responsible directly to the landlord for all the undertakings under the original lease.”—809

E. “Courts have traditionally used the concept of privity of estate to explain why the assignee is directly liable to the landlord for the covenants made by the original tenant to the landlord.  The landlord and the assignee are not in privity of contract since they did not reach an agreement with each other.”—809 

F. “In contrast, under a sublease, the lease covenants do not run with the land as real covenants.”—809 

G. “The only exception is when the subtenant expressly promises the tenant to pay the rent to the landlord.  In that case, the landlord may be able to sue the subtenant as a third party beneficiary of the contract made between the tenant and subtenant; in other words, the landlord is the intended beneficiary of the subtenant’s promise to the tenant.”—809 

H. “The courts are likely to find the subtenant on inquiry notice of the covenants in the original lease.”—809 

I. “the assignment does not relieve the tenant of the obligation to pay rent to the landlord.”—809 

J. “However, the landlord may instead choose to sue the assignee directly for the unpaid rent.  Since the covenant to pay rent runs with the land, the assignee is directly liable to the landlord for the unpaid rent.”—810 

K. “if neither the tenant nor the subtenant pays the rent, the landlord can evict the tenant (sue for possession from the tenant) and end the leasehold, thereby terminating the subtenant’s right of possession since the subtenant can possess only what the tenant has a right to possess in the absence of a separate agreement with the landlord.”—810 

L. “Whether the new rent is less or more than the original rent, the tenant remains liable for the original amount only to the landlord.”—810 

(b) When the Lease Requires the Landlord’s Consent

I. “Many leases provide for subletting or assignment only with the landlord’s consent.”—810 

A. “These clauses sometimes use the general term ‘sublet’ when what is really meant is ‘sublet or assign.’  Traditional doctrine held that, in order to promote the alienability of leaseholds, a lease that limits subletting but not assigning will be strictly construed to limit only subletting.  However, the modern trend is to focus on the intent of the parties; since modern usage sometimes employs the term ‘subletting’ to mean any transfers of the leasehold interest, a clause that provides for ‘no subletting without the landlord’s consent’ may very well be interpreted to prohibit subletting or assigning without the landlord’s consent.”—811 

Kendall v. Ernest Pestana, Inc.

Facts: “[W]hether, in the absence of a provision that such consent will not be unreasonably withheld, a lessor may unreasonably and arbitrarily withhold his or her consent to an assignment?—NO 

Rule of Law: “[B]oth the policy against restraints on alienation and the implied contractual duty of good faith and fair dealing militate in favor of adoption of the rule that where a commercial lease provides for assignment only with the prior consent of the lessor, such consent may be withheld only where the lessor has a commercially reasonable objection to the assignee or the proposed use.”
Slavin v. Rent Control Board of Brookline

Facts: “Whether a tenant’s obligation, as specified in a residential lease, to obtain the written consent of a landlord before assigning the lease or subletting or permitting other occupants implies as a mater of law an obligation on the landlord’s part to act reasonably in withholding consent?”—NO 
Rule of Law: “In light of our decision in 68 Beacon St., Inc., and in the absence of a demonstrable trend involving residential leases in other jurisdictions, we are not persuaded that there is such a ‘necessity of reasonable alienation of [residential] building space’ that we ought to impose on residential landlords a reasonableness requirement to which they have not agreed.”—819
I. “In commercial leases, the trend appears to be toward adopting an implied reasonableness term in lease clauses that give the landlord the right to consent to sublet or assignment.”—820

A. Central New Haven Development Corp. v. La Crepe, Inc.—“If a commercial lease imposes a duty of good faith and fair dealing upon a tenant, there is no reason not to impose a similar duty upon a landlord.”—820

B. “we hold that a landlord who contractually retains the discretion to withhold its consent to the assignment of a tenant’s lease must exercise that discretion in a manner consistent with good faith and fair dealing.”—820 

C. In Contrast:

1. First Federal Savings Bank of Indiana v. Key Markets—“Courts are bound to recognize and enforce contracts where the terms and the intentions of the parties can be readily determined from the language in the instrument.  It is not the province of courts to require a party acting pursuant to such a contract to be ‘reasonable,’ ‘fair,’ or show ‘good faith’ cooperation.”—821 

§ 7.3.2.3—Tenant’s Good Faith Duty to Operate

The College Block v. Atlantic Richfield Co.

Facts: “Whether … an implied covenant of continued operation arises because the lease did not fix the rent, but guaranteed a minimum payment plus a percentage based upon the gasoline delivered?”—823—YES 

Rule of Law: “To make a commercial lease mutually profitable when the rent is a minimum plus a percentage, or is based totally on a percentage, a covenant to operate in good faith will be implied into the contract if the minimum rent is not substantial.”—824
“To effectuate the intent of the parties, implied covenants will be found if after examining the contract as a whole it is so obvious that the parties had no reason to state the covenant, the implication arises from the language of the agreement, and there is a legal necessity.”—824

Notes

IX. “Most courts refuse to interpret percentage leases to find an implied covenant to operate a business continuously if the base rent is substantial.  If the base rent is nominal or is much less than the fair rental value of the premises, however, most courts will find such an implied covenant.”—825 

X. Does an anchor tenant have an obligation to continue operation?

A. Columbia East Associates v. Bi-Lo, Inc.—Court held that “the lease contained an implied obligation of good faith and that this encompassed a requirement of continuous operation on an anchor store even in the absence of a percentage rent agreement.  Bi-Lo breached its lease by ceasing operations and by failing to make reasonable efforts to find a subtenant.”—826 

§ 7.3.3—Tenant’s Right to Stay Versus Landlord’s Right to Recover Possession
I. “The landlord is entitled to evict the tenant if the tenant breaches material terms of the lease.”—827 

A. “A tenant with a term of years—a one year lease, for example—cannot be evicted before the end of the term unless the tenant has breached the lease.”—827 

B. “A landlord is entitled to refuse to renew a one year lease for any reason.  Landlords are also entitled to end periodic tenancies, such as month to month tenancies, by giving requisite notice.”—827 

C. Some exceptions to the general rule

1. “federal and state anti-discrimination statutes prohibit landlords from failing to renew leaseholds if the landlord’s motivation is discriminatory.”—827

2. “tenants in units that are subject to statutory or local rent control ordinarily are protected from eviction unless the landlord can show just cause.”—827

3. “some states or localities also regulate eviction for the purpose of converting apartment units into condominiums.”—827 

4. “federal law protects occupants of public housing from eviction without just cause.”—828

5. “tenants are protected from eviction if the landlord’s motivation is to retaliate against them for asserting their right to habitable premises by calling the housing inspector, for example, to report housing code violations.”—828 

D. “New Jersey has adopted a general statute allowing eviction in most private rental housing units only if the landlord can establish one of a number of stated just causes for eviction.”—828

E. Those “just causes” include the following:

1. Failure to pay rent

2. Disorderly conduct

3. Caused or allowed destruction, damage, or injury to the premises

4. Continued breach of the rules and regulations of the landlord, after notice of breach

5. Continued breach of the terms of the  lease, after notice of breach

6. Failure to pay rent after a rent increase and fair notice

7. Landlord seeks to demolish the premises

8. Landlord or owner seeks to retire from the business

9. Landlord proposes new terms of the lease which tenant refuses to accept

10. Conversion to a condominium

11. Tenancy was conditional upon employment as janitor, superintendent, etc.

§ 7.3.3.1—Just Cause Eviction

(a) Private Housing Market

I. “New Jersey and the District of Columbia are the only jurisdictions that have adopted statutes granting tenants a right to continue in possession unless the landlord has just cause to end the tenancy or refuse to renew the leasehold.”—828 

A. 447 Associates v. Miranda—Woman on public assistance; landlord altered the lease in such a way that she could not pay on time; “The court found that the statute prohibited the landlord from making unreasonable ‘changes of substance in the terms and conditions of the lease,’ and that the landlord’s insistence that the rent be paid by the fifth of the month by mail constituted an unreasonable change.”—829

(b) Publicly Subsidized Housing

I. “The federal government subsidizes homeowners by allowing them to deduct the portion of their home mortgage payments attributable to interest from income subject to federal income taxation.  A subsidy is provided to some low income families through a program known as Section 8 housing, by which the federal government pays a significant portion of the tenants’ rent owed to private landlords.”—830

A. In 1981, “the statute was amended to prohibit eviction of tenants in Section 8 housing without ‘good cause.’  The statute now provides, at 42 U.S.C. § 1437f(d)(1)(B):

(d) Required provisions and duration of contracts for assistance payments.

(1) Contracts to make assistance payments entered into by a public housing agency with an owner of existing housing units shall provide (with respect to any unit) that—

(B)(ii) the owner shall not terminate the tenancy except for serious or repeated violation of the terms and conditions of the lease, for violation of applicable Federal, State, or local law, or for other good cause;

(iii) provide that any criminal activity that threatens the health, safety, or right to peaceful enjoyment of the premises by other tenants or any drug-related criminal activity on or near such premises, engaged in by a public housing tenant, any member of the tenant’s household, or any guest or other person under the tenant’s control, shall be cause for termination of tenancy; and

(iv) any termination of tenancy shall be preceded by the owner’s provision of written notice to the tenant specifying the grounds for such action.—830 

B. “Public housing owned and operated by public authorities or governmental agencies is similarly prohibited from evicting tenants in the absence of ‘serious or repeated violation of the terms or conditions of the lease or for other good cause.’”—830

C. Templeton Arms v. Feins—“The court held that the statute prohibited the landlord from withdrawing from the program and evicting the tenant without good cause.  ‘A landlord’s right to discontinue participation in the Section 8 program must be balanced against the tenant’s right to be protected from arbitrary ouster.’”—831 

§ 7.3.3.2—Regulation of Condominium Conversion

“Many municipalities, and some states, regulate the conversion of rental housing to condominiums or cooperatives to protect tenants from eviction.”—831 

§ 7.4—Tenant’s Rights to Habitable Premises

§ 7.4.1—The Covenant of Quiet Enjoyment and Constructive Eviction

Minjak Co. v. Randolph

Facts: Whether a tenant may raise the defense of partial constructive eviction where the lessor was responsible for serious violations of the lease such that the tenant could not reasonably occupy the whole of the premises?-YES

Whether punitive damages may be awarded in an action for the breach of a lease agreement?-YES

Rule of Law: “[A] tenant may assert as a defense to the nonpayment of rent the doctrine of constructive eviction, even if he or she has abandoned only a portion of the demised premises due to the landlord’s acts in making that portion of the premises unusable by the tenant….Indeed ‘compelling considerations of social policy and fairness’ dictate such a result.”—834   

“It has been recognized that punitive damages may be awarded in breach of warranty of habitability cases where the landlord’s actions or inactions were intentional or malicious.”—834

Blackett v. Olanoff

Facts: Whether residential tenants who are forced to leave their apartments due to objectionable noise from a commercial tenant operating a bar/lounge are entitled to the defense of constructive eviction even though the lessor was not responsible for the noise, if the lessor was responsible for the actions of the commercial tenant?-YES
Rule of Law: “The rule of New York appears to be that the landlord may not recover rent if he has had ample notice of the existence of conduct of one tenant which deprives another tenant of the beneficial enjoyment of his premises and the landlord does little or nothing to abate the nuisance.”—836
Notes

IV. Express and implied terms in the landlord-tenant relationship

A. “The landlord tenant relationship is governed partly by the express terms of any written lease.”—837 

B. “The landlord-tenant relationship is also governed by implied terms.  These terms need not be written down or even explicitly discussed to be legally binding. …  One important term implied in every landlord-tenant relationship by common law or statute is the covenant of quiet enjoyment by which the landlord impliedly promises not to disturb the tenant’s quiet enjoyment of the property.”—837 

V. The structure of landlord-tenant litigation

A. “If the tenant can raise a successful defense to the landlord’s claim for back rent, then the tenant may be relieved of the obligation to pay all or part of the rent otherwise owed for the period during which the tenant occupied the property without paying rent.  If the tenant can raise a successful defense to the landlord’s claim for possession, then the tenant may be allowed to continue living in the apartment despite the landlord’s desire to evict the tenant.”—838 

B. “In response to a lawsuit by the landlord, the tenant may also make counterclaims against the landlord if the rules of procedure allow this.”—838

C. “Some courts measure those damages by the reduced value of the leasehold caused by the breach of the implied warranty; they will order a rent abatement (a reduction in rent) owed for the period during the violation.”—838 

VI. Actual eviction

A. “If the landlord breaches the lease by physically barring the tenant from the property, the tenant’s obligation to pay rent ceases entirely.  The placement of new locks on the door constitutes actual eviction.”—838

B. “A partial actual eviction constitutes a breach of the lease and provides the tenant with ample justification to move out before the end of the lease term; the tenant will not be liable for the rent after moving out.”—838

C. “The traditional rule (if the tenant chooses to stay) relieves the tenant of the obligation to pay rent completely even though the tenant continues to occupy the rest of the premises.”—839

D. “the trend seems to be to abate the rent (reduce it) to the fair market value of the property that remains.”—839

VII. Constructive eviction

A. “A constructive eviction occurs when the landlord substantially interferes with the tenant’s quiet enjoyment of the premises.”—839

B. “The theory is that when the landlord allows the conditions in the apartment to deteriorate such that living in the apartment is either impossible or uncomfortable, her actions are functionally equivalent to physically barring the tenant from the premises.”—839 

C. “To establish constructive eviction, the tenant must claim that the landlord’s interference with the tenant’s quiet enjoyment of the premises is so substantial that nobody in his right mind would stay there; the place is uninhabitable and, therefore, the landlord’s actions are equivalent to barring the door.  If, however, the tenant stays, then this can be used as evidence that the interference is not sufficiently serious to justify allowing the tenant to stop paying rent or ending the leasehold.”—839

D. “East Haven Associates, Inc. v. Gurian … held that tenants could establish a defense of partial constructive eviction.”—839 

E. “Minjak illustrates that the remedy for partial constructive eviction for the tenant who wants to stay is likely to be a partial, rather than complete, abatement of rent.”—839 

F. The Restatement (Second) of Property § 6.1 provides that “there is a breach of the landlord’s obligations if, during the period the tenant is entitled to possession of the leased property, the landlord, or someone whose conduct is attributable to him, interferes with a permissible use of the leased property by the tenant.”—840 

G. The Restatement departs from the traditional law in several ways:

1. “it defines constructive eviction as interference that is ‘more than insignificant’ rather than requiring the interference to be ‘substantial.’

2. It adopts the Blackett doctrine, making the landlord liable for the acts of third parties ‘performed on property in which the landlord has an interest, which conduct could be legally controlled by him.’

3. It rejects the traditional requirement that the tenant abandon the premises before taking advantage of the constructive eviction doctrine, on the ground that ‘it makes the law completely unavailable to tenants who for one reason or another cannot move.”—840

VIII. Landlord’s liability for acts of other tenants

A. “The traditional rule, which appears to hold in most states, provides that constructive eviction may be shown only if the landlord has acted in a way that interfered with the tenant’s interest in quiet enjoyment.  Under the traditional rule, the landlord is not responsible for the acts of other tenants unless the lease specifically includes an obligation to control the conduct of other tenants.  The trend appears to be in the direction of the Blackett rule accepted by the second Restatement.”—840 

§ 7.4.2—Implied Warranty of Habitability

§ 7.4.2.1—Doctrinal Development

I. “Before the 1970’s, most courts held that landlords had no implied duty to repair the rented premises and that leaseholds included no implied representations that the apartment was in habitable condition.  The only exception to this principle was that landlords had a duty to fix latent defects known to them and not easily discoverable by the tenant.”—841 

A. “Courts also held that the contractual obligations of the landlord and tenant were independent rather than dependent.”—841 

B. “Thus, the tenant’s obligation to pay rent was enforceable by the landlord even if the landlord herself was violating a covenant to repair the premises.”

Javins v. First National Realty Corp.

Facts: “Whether housing code violations which arise during the term of a lease have any effect upon the tenant’s obligation to pay rent?”-YES

Rule of Law: “[A] warranty of habitability, measured by the standards set out in the Housing Regulations for the District of Columbia, is implied by operation of law into leases of urban dwelling units covered by those Regulations and that breach of this warranty gives rise to the usual remedies for breach of contract.”—842

Notes

I.    Majority rule

A. “The implied warranty of habitability has been adopted in the overwhelming majority of states by statute or common law.…  Some states extend the doctrine to commercial leases … while others do not.”—849 

II.   Judicial role

A. “Allowing the tenant to raise the landlord’s violation of the housing code or analogous failures to provide habitable premises makes eviction proceedings considerably more complicated, drawn out, and expensive.”—849

XI. Remedies

A. “Various remedies are available to vindicate the tenant’s rights under the implied warranty of habitability.  In most states, the remedies available to tenants come from a combination of common law doctrines and specific statutory provisions, some of which may explicitly modify or limit common law remedies.”—849  Among the remedies are:

1. Rescission, or the right to move out before the end of the lease term

2. Rent withholding

a. “tenants would be well advised to notify the landlord of the problem before withholding rent; courts are unlikely to find a violation of the implied warranty unless the landlord has been notified of the problem and then failed to correct it within a reasonable period of time.”—850

3. Rent abatement

a. “The amount of the rent deduction depends on the test used in the jurisdiction.  Some states apply a fair market value test.  The amount of rent owed to the landlord during the period of the violation is based on the fair market value of the premises ‘as is’ or with the defect.  Most states simply reduce the rent by a percentage amount that reflects the seriousness of the violation and the amount of discomfort experienced by the tenant.”—851 

4. Repair and deduct

5. Injunctive relief, or specific performance

6. Administrative remedies

7. Criminal penalties

8. Compensatory damages

IV. “If the implied warranty is nondisclaimable or nonwaivable, it constitutes a compulsory term in the contract that the parties have no power to alter by agreement.  Javins provided that ‘[a]ny private agreement to shift the duties would be illegal and unenforceable.’”—852 

§ 7.4.3—Retaliatory Eviction

Hillview Associates v. Bloomquist

Facts: Whether trailer park tenants may raise the defense of retaliatory eviction once they were served with notices of termination after joining a tenant’s association?-YES

Rule of Law: “In an action by or against the tenant, evidence of a complaint within six months prior to the alleged act of retaliation creates a presumption that the landlord’s conduct was in retaliation.  For the purpose of the statutory subsection ‘presumption’ means the trier of fact must find the existence of the fact presumed unless and until evidence is introduced which could support a finding of its nonexistence.”—864 

“The presumption of retaliatory eviction in Iowa Code § 562B.32 protects legitimate activities of tenant unions or similar organizations.”—865

Imperial Colliery Co. v. Fout

Facts: Whether “a residential tenant who is sued for possession of rental property under W.Va. Code §§ 55-3A-1, may assert retaliation by the landlord as a defense?”-YES

Whether “the retaliation motive must relate to the tenant’s exercise of a right incidental to the tenancy?”-YES

Rule of Law: “[R]etaliation may be asserted as a defense to a summary eviction proceeding under W.Va. Code §§ 55-3A-1, et seq., if the landlord’s conduct is in retaliation for the tenant’s exercise of a right incidental to the tenancy.”—869

Notes

I. Retaliatory eviction

A. Robinson v. Diamond Housing Corp.

1. Landlord originally lost the suit against the tenant when the tenant raised the defense of landlord’s violation of the warranty of habitability.

2. Landlord filed suit again, attempting to end the month-to-month tenancy by providing 30 days’ notice.

3. The court held that the tenant could successfully raise the defense of retaliatory eviction under these circumstances.

4. “the Edwards defense deals with the landlord’s subjective state of mind—that is, with his motive.  If the landlord’s actions are motivated by a desire to punish the tenant for exercising his rights or to chill the exercise of similar rights by other tenants, then they are impermissible.”—871

5. “a landlord who fails to come forward with a substantial business reason for removing a unit from the market—such as, for example, his financial inability to make the necessary repairs—may be presumed to have done so for an illicit reason.”—871 

6. “the landlord’s right to discontinue rental of all his units in no way justifies a partial closing designed to intimidate the remaining tenants.”872 

7. “Since a retaliatory eviction would be unlawful under Edwards and under the housing code, the landlord must choose the only lawful method of compliance—i.e., he must repair the premises.”—872 

§ 7.4.4—Landlord’s Liability to Tenants

§ 7.4.4.1—Consumer Protection Legislation

I. “In recent years, many courts have held that tenants may bring claims against landlords as consumers of housing services.”—874 

A. “First, courts must determine whether tenants are protected by general consumer protection statutes that prohibit ‘unfair’ or ‘deceptive’ trade practices in the sale of ‘goods’ and ‘services’ to consumers.  Courts commonly hold that rental housing constitutes a ‘service’ that is bought by tenants as consumers, thus enabling tenants to sue under these statutes.”—874 

B. “Second, courts must define what kinds of conduct constitute ‘unfair’ or ‘deceptive’ practices.”—874 

C. “Third, courts have addressed the question whether all landlords, or only some landlords, are involved in a ‘trade’ or ‘business’ that makes them subject to consumer protection acts.”—874 

Billings v. Wilson

Facts: Whether a lessor who rents one floor of his home as an apartment has engaged in “trade or commerce,” and is therefore subject to the provisions of Ch. 93 of the Mass. Gen. Laws?—NO 

Rule of Law: In Lantner v. Carson, this court held that “[T]he remedial provisions of Ch. 93A [are] not available against defendants who as private individuals sold the plaintiffs their home, where the transaction was private in nature and in no way undertaken in the ordinary course of trade or business.”—877
Haddad v. Gonzalez

Facts: Whether Mass. Gen. Laws Ch. 93A permits recovery under a claim of intentional infliction of emotional distress?—YES 
Rule of Law: After the 1979 amendment, Ch. 93A, § 9(1) provides: “Any person … who has been injured by another person’s use or employment of any method, act or practice declared to be unlawful by section two … may bring an action … for damages.”-880 

“[I]n appropriate circumstances, tenants may recover multiple damages for the intentional infliction of emotional distress under Ch. 93A.”—881

§ 7.4.4.2—Landlord’s Tort Liability to Tenants: Lead Paint Poisoning

Ankiewicz v. Kinder

Facts: Whether the parents of children who allegedly suffer from lead poisoning may be held liable for contribution by landlords for negligently permitting their children to ingest the paint?—YES 
Rule of Law: “We see no bases in the text or legislative history of the lead poisoning prevention law for the exclusion of contribution actions against parents for negligent supervision.”—885
Notes

I. Negligence

A. “The ordinary remedies for the landlord’s violation of the implied warranty of habitability are rescission (tenant moves out), rent withholding, or rent reduction; also available to the tenant are administrative remedies such as contacting the local housing inspector or bringing a court action for an injunction ordering the landlord to fix the premises.”—888

B. “Under the traditional rule, landlords were immune from liabilty to tenants for injuries arising out of the condition of the premises.”—889

C. “Under the current practice, however, landlords are liable to tenants for injuries arising out of the landlord’s negligence, including negligent failure to comply with housing codes or the implied warranty of habitability.”—889

II. Strict liability 

A. Peterson v. Superior Court

1. Overruled Becker!!!

2. “The prevailing rule is that the landlord is liable for harms to tenants only if she has acted negligently.”—890 

II. Damages for intentional infliction of emotional distress

A. “A number of courts have allowed tenants to recover damages for IIED resulting from a landlord’s violation of statutory duties and the implied warranty of habitability.”—891 

III. Intervening criminal conduct

A. “Courts have increasingly held landlords liable for negligently failing to provide sufficient security in the building, such as functioning locks on the front door to the building, when such failures have allowed intruders to enter the building and rape or otherwise attack a tenant.”—891  

I. Olivas

A. If you are actually ousted, and are not let back in, you have the right to partition or to sue for possession/income.

II. Kresha

A. Forcible entry or detainer is a c/a brought by a landlord to recover possession from someone who is allegedly in unlawful possession.

B. Fraudulent conveyance is a sale of property, the object of which is to defeat a creditor or hinder or delay him or her by putting such property beyond his or her reach.

III. Sawada

A. Group I no longer exists

B. Group II—If the non-debtor spouse outlives the debtor spouse, the creditor gets nothing.

C. Group IV—You can agree to let a creditor levy your interest in property; the creditor can take possession of property and then change a joint tenancy to a tenancy in common and if property is a house, it would have to be sold because it could not be partitioned like land.

D. S.O.F. for leases:

1. Landlord

2. Lessee

3. Signature of Landlord

4. Price

5. Terms

IV. Landlord’s remedies

A. Self-help is not encouraged

B. When contracts are dependent, you can stop paying rent if the landlord fails to meet his or her obligations.

C. When contracts are independent, you must meet all obligations regardless of whether the other party does or does not.

V. Sommer

A. Court required the landlord to exercise reasonable diligence in attempting to re-let the apartment.

VI. Assignments/subleases

A. Contracts are strictly construed against the drafters; thus, if the lessor says no sublease, it does NOT mean no assignments and vice versa.

B. Assignees take over all covenants, including the covenant to pay rent.

VII. Kendall

A. Assignment is usually a sale.

B. A landlord could require an assignee to sign his or her own separate lease in order to insure payment if there is a breach.

Real Estate Transactions

§ 8.1 Structure of the Transaction

I. Steps in a typical real estate transaction

A. Listing agreement between the seller and broker

1. “In most cases … sellers hire real estate brokers (also called agents or realtors) to help sell the property.”-903 

2. 4 main types of broker listing agreements

a. Exclusive right to sell—“This arrangement gives the broker the right to collect the commission if the property is sold to anyone during the period of the contract, even if the sale is to a buyer that the owner found without the broker’s help.

b. Exclusive agency—This entitles the broker to the commission, or a share of the commission, if the property is sold by her efforts or the efforts of any other broker, but not if the property is sold by the owner.

c. Open, or nonexclusive—The broker is entitled to a commission only if she is the first person to procure a buyer who is ready, willing, and able to buy.  If anyone else, including the seller, finds a buyer first, the broker gets no commission.

d. Net listing—Under this arrangement, the seller agrees to accept a set price for the property, and the broker keeps any amount over that price.”-904 

3. “Until the middle of this century, the prevailing rule was that the broker’s commission was indeed earned and due at the time the purchase and sale agreement was signed, regardless of whether the sale was actually completed.”-904

4. “Many courts have changed the traditional rule, holding that the broker’s commission is due only if the sale is completed.”-904

5. Tristram’s Landing v. Wait—“declares that agreements by unsophisticated purchasers to pay a broker’s commission even though the purchaser defaults may be unconscionable or against public policy.”-904

6. Ellsworth Dobbs, Inc. v. Johnson—N.J. Supreme Court held that “because of the ‘substantial inequality of bargaining power’ between sellers and brokers, a clause entitling the broker to the commission upon signing the purchase and sale agreement is ‘so contrary to the common understanding of men, and also so contrary to fairness, as to require a court to condemn it as unconscionable.”-905 

B. Broker’s duties to buyer

1. “courts may impose on the broker certain fiduciary obligations toward the buyer.”-905 

2. Strawn v. Incollingo—“court held that a broker had a duty to warn purchasers of homes in a residential subdivision that they were located next to a 56 acre landfill containing waste that had contaminated nearby lakes and groundwater and that the Environmental Protection Agency had advised against the use of the site for human habitation.”-905 

C. Buyer’s duties to broker

1. “Some courts have held that ‘when a prospective buyer solicits a broker to find or to show him property which he might be interested in buying, and the broker finds property satisfactory to him which the owner agrees to sell at the price offered, and the buyer knows the broker will earn a commission for the sale from the owner, the law will imply a promise on the part of the buyer to complete the transaction with the owner.”-905 

D. Buyer’s brokers

1. “In recent years, it has become increasingly common for some home buyers to hire their own brokers to advise them in purchasing a house.”

E. Purchase and sale agreement

1. “The purchase and sale agreement is a written contract, generally prepared by a lawyer who may work either for the buyer or the seller.”-907

2. “In the purchase and sale agreement, the seller agrees to convey title at a specific date in the future when the closing will take place.”-907

3. “The buyer’s obligations are normally made contingent on (1) the seller’s ability to convey marketable title; (2) the buyer’s ability to get adequate financing for the rest of the purchase price; and (3) inspections of the premises for structural defects, termites, and environmental hazards, such as radon and toxic waste generated by a leaking oil tank.  The seller’s performance is usually conditioned only on the buyer’s paying the purchase price at the closing, but it may also be conditioned on the seller’s finding a new place to live.”-907

F. The executory period

1. Inspections—“First, the buyer will arrange for the various inspections of the premises.  This is generally done by hiring professionals who will examine the property and provide opinions on the condition of the property.”-907

2. Mortgage financing—“Second, the buyer will also attempt to get financing, often by seeking a mortgage loan from a bank or lending institution.”-907

3. Banks are also likely to insist on a mortgage, which is “an agreement by the buyer that if the buyer defaults on the loan payments or other material terms of the mortgage agreement (such as maintaining insurance on the property and keeping it in good repair), the bank will be able to foreclose on the property by arranging for it to be sold, with the proceeds of the sale being used to satisfy the buyer’s debt to the bank.”-908

4. “The bank will also make arrangements to assure itself that the seller has clear title to the house.  It will do this by either (1) searching the title itself in the registry of deeds, (2) requiring the buyer to hire a lawyer to do this and provide evidence of a satisfactory result, or (3) requiring the buyer to buy title insurance from a title insurance company that will research the title and agree to guarantee the seller’s title in return for a fee from the buyer.”-908

5. “If the buyer cannot obtain financing, or the inspection reveals serious defects, or the seller’s title is not ‘marketable,’ the buyer will be excused from the deal.  If, however, all conditions are met, the parties proceed to the closing.”-908 

G. The closing

1. “At the closing, the buyer will pay the rest of the purchase price to the seller in return for a deed to the property delivered by the seller to the buyer.”-909 

H. After the closing

1. “Ordinarily, the deed replaces the purchase and sale agreement at the closing and is treated as the complete contractual arrangement between the parties.”-909   

§ 8.2—Purchase and Sale Agreement

§ 8.2.1—What Constitutes an Agreement: The Statute of Frauds versus Part Performance and Estoppel 
Burns v. McCormick

Facts: Whether part performance of an oral contract to act as the housekeepers of an elderly widower in exchange for the grant of all real and personal property is sufficient to warrant specific performance?--NO

Rule of Law: “There must be performance ‘unequivocally referable’ to the agreement, performance which alone and without the aid of words of promise is unintelligible or at least extraordinary unless as an incident of ownership, assured, if not existing.”-916 

In other words, part performance must be accompanied by some explicit reference to the contract, rather than being susceptible to multiple interpretations. 

Hickey v. Green

Facts: Whether an oral contract for the sale of land may be specifically enforced where the buyer paid a $500 deposit which was not cashed by the seller, and the buyer in reasonable reliance on the offer, sold his house in preparation for the closing?-YES

Rule of Law: “A contract for the transfer of an interest in land may be specifically enforced notwithstanding failure to comply with the Statute of Frauds if it is established that the party seeking enforcement, in reasonable reliance on the contract and on the continuing assent of the party against whom enforcement is sought, has so changed his position that injustice can be avoided only by specific performance.”-919-Restatement of Contracts §129
Gardner v. Gardner

Facts: Whether the part performance of conveying a 2/3 remainder interest in real property to another is sufficient, in the absence of a written contract, to avoid the statute of frauds and introduce evidence of an oral contract?-YES
Rule of Law: “Under our statute of frauds, … a party who partially performs under the agreement may avoid the impact of the statute of frauds and introduce evidence of the oral contract.”-921
J. Part performance

D. “Many states hold that part performance can be established only if the buyer pays the purchase price and takes possession of the property.  A significant number of states, however, will apply estoppel doctrine to bar the seller from denying the oral promise to sell—despite the absence of a writing—if the buyer has taken other steps in reasonable reliance on the seller’s promise and enforcement of the promise is necessary to obtain justice.”-924 

II. What constitutes a writing?

A. “In general, it must do the following with reasonable certainty: (1) identify the parties to the contract and show that a contract has been made by them or offered by the signatory to the other; (2) indicate the nature of the contract and its subject matter; (3) state the essential terms of the promises to be performed under the contract.  Further, the memorandum must be signed by the party against whom enforcement is sought or, as the original statute put it, ‘the party to be charged.’”-924 

§ 8.2.2—What Constitutes a Breach of the Purchase and Sale Agreement?

§ 8.2.2.1—Misrepresentation and Fraudulent Nondisclosure

Johnson v. Davis

Facts: Whether statements made by the seller of a home to the effect that known defects in the roof were not problems is sufficient to constitute fraudulent misrepresentation where the home subsequently had serious water damage due to major defects in the roof?-YES

Rule of Law: “[R]elief for fraudulent misrepresentation may be granted only when the following elements are present: (1) a false statement concerning a material fact; (2) the representor’s knowledge that the representation was false; (3) an intention that the representation induce another to act on it; and, (4) consequent injury by the party acting in reliance on the representation.”-926  

“We hold that where the seller of a home knows of facts materially affecting the value of the property which are not readily observable and are not known to the buyer, the seller is under a duty to disclose them to the buyer.  This duty is equally applicable to all forms of real property, new and used.”-928

Notes

XII. Misrepresentation, suppression, and nondisclosure 

A. “Traditionally, the courts have differentiated misrepresentation, suppression, and nondisclosure as bases for claims of fraud in real estate transactions.”-929

B. Cornelius v. Austin

1. Ps asked if the house had problems, Ds said no; after the conversation, Ds found out that there was water in the crawlspace, and tried to put sand in it to cover it up, but they didn’t tell the Ps; after the Ps took possession, they noticed sewage in the crawl space.

2. Misrepresentation “consists of an affirmative statement by the seller or broker to the buyer (a) that is known to be false, (b) concerns a material fact, (c) is reasonably relied on by the buyer in deciding to purchase, and (d) causes damage as a proximate result.  The court found that the sellers had not made a false statement, even though they told the buyers that the house had no problems, because at the time they made this statement they were unaware of any problems.”-929

3. Statements of opinion are not actionable for fraud.

4. Fraudulent suppression is “the active concealment of a material fact that the seller is under an obligation to reveal so as to prevent the other party from discovering the fact….  Traditionally, there was no duty to share information with anyone else unless the parties shared a ‘confidential relationship….’  The trend is toward finding such obligations in the seller-buyer relationship and rejecting the traditional notion of caveat emptor … under which a seller of real property is under no duty to reveal any information about latent defects in the house.”-930.  The court found that there was no fraudulent suppression, instead following the traditional rule.

5. Fraudulent nondisclosure is “the failure to reveal a material fact, which causes the buyer to rely reasonably on a misimpression about the property to the buyer’s detriment.  The trend … requir[es] sellers and brokers of used residential real estate to reveal material facts about the condition of the property to prospective buyers or face either a tort claim for damages or a contract claim for rescission of the sale.  However, the traditional rule of caveat emptor is still followed in a large number of states.  Thus, the Cornelius court held that the sellers had no duty to reveal any latent defects in the house and were therefore not liable for fraudulently failing to reveal water in the crawl space when the buyers had asked generally about the condition of the house but had not specifically inquired about the plumbing.”-930

XIII. What information must be disclosed?

A. “In general, states that impose liability for nondisclosure require disclosure of nonobvious information that a reasonable buyer would want to know about and that might affect the terms of the transaction—especially the market value of the property—or induce the buyer to back out of the deal.”-931

B. “Many cases imposing liabilty on sellers or brokers for fraudulent nondisclosure concern information about defective conditions that pose a risk of harm and that would not be apparent to a reasonable observer.”-931

XIV. Legislation

A. “Several states have passed legislation requiring sellers to disclose defects in real property to prospective buyers.”-933

XV. Waiver

A. Dannan Realty Corp. v. Harris—The Court held that generally a merger clause stating that the written agreement embodies the whole agreement does not protect the defendant from a claim of fraud.”-933
B. “The Dannan rule continues to be the law in most jurisdictions.”-935
§ 8.2.2.2—Seller’s Failure to Provide Marketable Title
J. “The purchase and sale agreement ordinarily requires the seller to be able to deliver ‘marketable title’ at the date set for the closeing.”-936 

F. “The main defects that make the title unmarketable are encumbrances and chain of title defects.  Encumbrances are property interests in persons other than the grantor that seriously affect the value or usability of the property….  Chain of title defects are mistakes or irregularities in the documents or procedures by which title has been transferred or encumbered over time.  For example, a prior deed may turn out to have been forged, or the present deed may misdescribe the property.”-936 

§ 8.2.2.3—Seller’s Breach of Warranty of Habitability

I. “It is now relatively well established that an implied warranty of habitability exists in the builder’s initial sale of new homes but not in the sale of older homes….  The implied warranty goes by many names, including ‘habitability,’ ‘fitness,’ ‘quality,’ or ‘good workmanship.’”-937

§ 8.2.2.4—Buyer’s Failure to Make Good Faith Efforts to Obtain Financing

§ 8.2.3—Remedies for Breach of the Purchase and Sale Agreement

§ 8.2.3.1—Buyer’s Remedies

J. “A buyer whose seller has breached the purchase and sale agreement has four remedies:

D. Specific performance.  The buyer can obtain an injunction ordering the seller to convey the property to the buyer by transferring title in exchange for the agreed upon contract price.

E. Damages.  The buyer may seek damages, measured in most states by the difference between the parcel’s market value at the time of breach and contract price (expectation or benefit of the bargain damages), return of the deposit, and any additional expenses occasioned by the breach.  A significant number of states, however, follow the English rule in Flureau v. Thornhill … and refuse to give the buyer expectation damages if the seller acted in good faith and believed he had good title at the time he entered the agreement; in these situations, the buyer may recover only the deposit, plus expenses.”-937 

F. Rescission.  The buyer may seek to rescind the deal and recover the down payment or deposit.

G. Vendee’s lien.  Rarely used, this remedy is based on the premise that the seller’s breach of the purchase and sale agreement creates a debt owed by the seller to the buyer, that is, the amount of the deposit, which is secured by a lien on the property.”-938 

§ 8.2.3.2—Seller’s Remedies

I. The seller has 4 remedies where the buyer breached the purchase and sale agreement:

A. Specific performance.

B. Damages

C. Rescission and forfeiture of down payment

D. Vendor’s lien.  “Rarely used, this remedy presumes that the property belongs equitably to the buyer, who is obligated to purchase the property; it also presumes that the seller has a lien on the buyer’s equitable title and that the property can be sold to satisfy the buyer’s obligation to pay the rest of the purchase price to the seller.”-938 

§ 8.2.4—Risk of Loss During the Executory Period: Equitable Conversion

I. “Many courts hold that the risk of loss is on the buyer, under the doctrine of equitable conversion.”-939

A. “This rule, however, has been subject to much criticism.  ‘To say that equity will specifically enforce the contract certainly does not compel one to disregard reality and view the contract as already performed….’  Moreover, this allocation of the risk rarely comports with the parties’ expectations.  In addition, the seller is much more likely to have insurance than the buyer.  Finally, the seller is certainly in a better position to exercise care to avoid the loss.  For these reasons, some courts have begun to reject the doctrine and place the risk of loss during the executory period on the seller, thereby allowing the buyer to get out of the deal.”-939  

B. “In practice, most purchase and sale agreements explicitly place the risk of loss on the vendor, and, in any event, most vendors have homeowner’s insurance.”-939 

§ 8.3—Deeds and Title Protection

§ 8.3.1—Delivery

I. “A deed must be delivered to the grantee to effectuate a transfer of ownership.”-940

A. “Some courts are reluctant to find delivery unless the deed has been physically handed over to the donee or to a third party who has instructions to deliver the deed.”-940

B. “Rather, they adopt a doctrine of constructive delivery and hold that writing a deed and engaging in conduct that demonstrates an intent to transfer ownership is sufficient to constitute delivery.”-940

C. “Many courts hold that delivery of a deed to a third party, such as an attorney, with instructions to hand over the deed to the grantee at the grantor’s death constitutes a delivery of a vested remainder to the grantee, with a life estate retained by the grantor.”-941

§ 8.3.2—Title Covenants

§ 8.3.2.1—Warranties of Title

I. “One form of additional assurance is the title covenant or warranty of title contained in the deed.  Six standard covenants have developed:

A. Present Covenants.  These covenants are breached, if at all, at the time of the conveyance (the closing).  That is when the statute of limitations starts to run.

1. Covenant of seisin.  This covenant is the grantor’s promise that he owns the property interest (the estate) he is purporting to convey to the grantee.

2. Covenant of the right to convey.  This constitutes the grantor’s promise that he has the power to transfer the interest purportedly conveyed to the grantee.

3. Covenant against encumbrances.  This is the grantor’s promise that no mortgages, leases, liens, unpaid property taxes, or easements encumber the property other than those acknowledged in the deed itself.”-941

B. Future covenants.  These covenants are breached, if at all, after the closing, when the disturbance to the grantee’s possession occurs.  The statute of limitations starts to run when the grantee’s possession is disturbed.

4. Covenant of warranty.  By this covenant, the grantor promises to compensate the grantee for any monetary losses occasioned by the grantor’s failure to convey the title promised in the deed.

a. General warranty deed.  A general warranty deed covenants against all defects in title.

b. Special warranty deed.  A special warranty deed limits the covenant to defects in title caused by the grantor’s own acts but not by the acts of prior owners.

c. Quitclaim deed.  This is the name generally used for a deed that contains no warranty (or covenant) of title whatsoever.

5. Covenant of quiet enjoyment.  The grantor promises by this covenant that the grantee’s possession will not be disturbed by any other claimant with a superior lawful title.

6. Covenant for further assurances.  Rarely used, this covenant requires the seller to take further steps to cure defects in the grantor’s title, such as paying an adverse possessor to leave the property or paying the owner of an encumbrance to release the encumbrance.”-942 

§ 8.3.2.2—Remedies for Breach of Warranty of Title

I. “The most widely used covenant is the covenant of warranty.”-942

A. “The damages for breach of the covenants of warranty, seisin, right to convey, and quiet enjoyment are generally measured by the price paid for the property that has been lost.  This price is generally near the fair market value of the property at the time of the closing.”-942

B. “The damages for breach of the covenant against encumbrances is either the cost of removing the encumbrance (that is, paying off the mortgage or buying out the covenant or easement) or the difference between the value of the property without the encumbrance and with it.”-943

§ 8.3.3—Recording Acts

§ 8.3.3.1—The Recording System

I. “The recording system is intended to provide buyers of real property with the security of knowing that they will really own the property interests they are buying.”-943

A. “Submitting a deed to the registry is called recording a deed.”-943

B. “The common law rule existing before the recording system was ‘first in time, first in right.’”-943

C. “In general, a subsequent purchaser who has no notice of a prior conveyance and who records his interest will prevail over any prior unrecorded interest….  In general, a purchaser who has no notice of a prior conveyance and records his deed is protected against any conflicting claimants who record their interests later.”-943 

D. “The function of recording ordinarily is to adjudicate disputes between multiple claimants to the same property by defining priorities.  These priorities define whose interest will prevail in different kinds of disputes.”-944

§ 8.3.3.2—How to Conduct a Title Search

I. “The simplest way to index and research the title is to file information by tract.”-945


A. “The typical recording office uses a grantor-grantee index.”-945

§ 8.3.3.3—Types of Recording Acts 

I. “Generally, recording acts are divided into three basic types: (1) race, (2) notice, and (3) race-notice.”-946

A. Race statutes—“Under a race statute, as between successive purchasers of Blackacre, the person who records first prevails—she has won the race to the registry.”-946

B. Notice statutes—“Under a notice statute, a subsequent purchaser prevails over an earlier purchaser only if the subsequent purchaser did not have notice of the earlier conveyance.”-946 

C. Race-notice statutes—“Under a race-notice statute, a subsequent purchaser prevails over prior unrecorded interests only if she (1) had no notice of the prior conveyance at the time she acquired her interest and (2) records before the prior instrument is recorded.”-947

D. “About half the states have notice statutes, and about half the states have race-notice statutes.”-947 

§ 8.3.3.4—Chain of Title Problems

Sabo v. Horvath

Facts: Whether Lowery had an interest to convey to the Ds?-YES

Whether the Ps can be considered innocent purchasers under the Alaska statute?-YES

Whether the Ps are charged with constructive knowledge of the conveyance?-NO

Rule of Law: “a quitclaim grantee is not precluded from attaining the status of an ‘innocent purchaser.’”-949

“It is an axiom of hornbook law that a purchaser has notice only of recorded instruments that are within his ‘chain of title.’”-949

“as a general rule, requiring title checks beyond the chain of title could add a significant burden as well as uncertainty to real estate purchases.”-949

“The rule in most jurisdictions which have adopted a grantor-grantee index system of recording is that a ‘wild deed’ does not serve as constructive notice to a subsequent purchaser who duly records.”-949
“As a general rule, re-recording an interest once title passes is less of a burden than requiring property purchasers to check indefinitely beyond the chain of title.”-949

Notes

I. Notice

A. “In both notice and race-notice jurisdictions, only subsequent purchasers without notice of the earlier conveyance can prevail over the earlier grantee.”

II. Estoppel by deed

A. An estoppel by deed occurs where “a grantor purports to convey a property interest she does not own to a grantee, and the grantor subsequently comes to own the property interest by receiving the deed, ownership is automatically vested in the grantee.”-950

III. Wild deeds

A. “To make the search manageable, customary practice limits the search to the period between the date the grantor obtained his deed and the date a deed out from that grantor was recorded.”-951 

B. Deeds may be recorded too early or too late.-951

IV. Shelter doctrine

A. “The shelter doctrine allows a bona fide purchaser to convey property to a third party even if the third party is on notice of an earlier conveyance.”-952

B. “The bona fide purchaser who records first obtains full rights in the property over the earliest buyer who did not record.  Any other rule would restrict the bona fide purchaser’s ability to transfer the property.”-952

V. Fraud

A. “Recording acts are intended to protect bona fide purchasers from fraud by assuring them that they will obtain good title to the property even if the seller has previously sold to someone else.”-952 

§ 8.3.3.5—Fraud and Forgery

Martin v. Carter

Facts: Whether “it was an unreasonable delay for appellant to let twenty-three months pass between the time she found a forged contract to convey her property and the time she filed suit, given that she notified the buyer of the property as soon as she learned of the forgery?”-NO
Rule of Law: “Laches, which bars stale claims asserted by the plaintiff, comes into play when two prerequisites have been met: the defendant must have been prejudiced by plaintiff’s delay, and plaintiff’s delay must have been unreasonable.”-955 

“Absent a showing that [one] has specific knowledge of [a bona fide purchaser], [a victim of forgery’s] duty [to inform of the forgery] [goes] no further.”-956
McCoy v. Love

Facts: Whether a legally binding title obtained by fraud is void as a matter of law?-NO

Rule of Law: “A bona fide purchaser has the right to rely on the record title of his grantor, but this protection extends only to those purchasing a legal title.  The recording of a void or forged deed is legally insufficient to create a legal title, and affords no protection to those claiming under it.”-957 

“Where all the essential legal requisites of a deed are present, it conveys legal title.  Fraud in the inducement renders such a legally effective deed voidable in equity.”-958

Notes

I. Void or voidable?

A. “When a deed has been obtained by fraud or forgery, it is classified as either void or voidable.”-958

B. “If the deed is void, then it conveys no title to the grantee and the grantee has no power to convey title to another; the bona fide purchaser is therefore not protected.  If, however, the deed is merely voidable by the true owner, who was the victim of the foul play, then a subsequent bona fide purchaser will be able to obtain good title.  In that case, the victim’s sole remedy will be a suit for damages for fraud or conversion against the wrongdoer.”-958

II. Forgery

A. “Forged deeds are absolutely void and therefore transfer no interest to the grantee; nor can they be the basis of a transfer from the grantee to a subsequent bona fide purchaser even though that purchaser has no knowledge of the forgery.”-958

III. Fraud

A. “In contrast to forged deeds, deeds obtained through fraud are generally voidable rather than void.  They are voidable by the defrauded victim—the one who was fraudulently induced to transfer the property.  Once the property passes to a bona fide purchaser without notice of the fraud however, the conveyance can no longer be rescinded.”-958

§ 8.3.4—Marketable Title Acts
§ 8.3.5—Title Insurance

“The insurance policy will explain that the company promises, in return for a premium, to insure the purchaser against losses occasioned by defects in title to the property.  The policy ordinarily defines the kinds of defects it will cover.  The insurance company may also promise to pay the costs of defending the title through litigation.”-960

§ 8.3.6—Title Registration

“Some jurisdictions have partially adopted a title registration system … [where] [a]n owner who wishes to register his land must file a petition for a judicial or quasi-judicial proceeding that is similar to an action to quiet title.  Notice must be given to all persons having any interest in the land.  The result of the adjudication is a certificate of registration or title.  The official certificate of title states the identity of the property owner and includes descriptions of all encumbrances … affecting the title….  Because the states that have adopted it have allowed owners to register their land on a voluntary basis, most land is still unregistered and governed by the old grantor-grantee record system.”-961

§ 8.4—Real Estate Finance

§ 8.4.1—Mortgages

§ 8.4.1.1—Debtor Protection Legislation

I. “Borrowing money from a bank to finance a real estate purchase entails two separate contracts, although they are sometimes combined.  The first is the note.  This constitutes the borrower’s promise to repay the principle amount of the loan with interest, in the amounts and at the times specified in the note.”-961

A. “The second contract is the mortgage.  To obtain greater security for the repayment of the note, the lender will require Bartok to execute a mortgage on the property Bartok is buying.”-962

B. “The forced sale of the property is called foreclosure or foreclosing the mortgage.  The lender is the mortgagee; the buyer-homeowner is the mortgagor.”-962

C. “The mortgagor’s interest in the property is called the equity of redemption or equity.”-962

D. The title theory is where “the owner-borrower would convey title to the property to the lender with a condition subsequent, allowing the borrower to pay off the debt on a certain day and thereby get the deed back.”-962

E. “Eight states retain [the] title theory of mortgages: Alabama, Georgia, Maine, Maryland, Massachusetts, New Hampshire, Pennsylvania, and Rhode Island.  Most states subscribe to the lien theory, under which the borrower retains title to the property and the lender has merely a lien on the property.  No practical difference remains between the title theory and the lien theory in terms of the legal rights of the parties.”-962

F. In order to help the borrower, “the court used a procedure called strict foreclosure, by which the court would give the borrower extra time to pay off the debt but provide that if the debt remained unpaid by a particular date the mortgagor would automatically lose the property forever.”-963

G. “If the property was worth more than the debt, the mortgagee would have the right to keep the property without paying the excess value back to the mortgagor.  This procedure has been substantially abolished in the United States and is available in only a couple of states and in Connecticut, it is subject to judicial discretion.”-963

H. “Because of the perceived unfairness of strict foreclosure, the courts began to order foreclosure sales.”-963

I. “If the sale does not bring in enough to pay off the debt, in many states the lender may bring an action for a deficiency judgment personally against the mortgagor for the rest of the debt.  Some states prohibit deficiency judgments.”-963

J. “The statutory right of redemption allows the mortgagor to buy back the property for the price bid at the foreclosure sale for a designated period (often a year) after foreclosure.  These statutes generally allow the mortgagor to remain in possession of the property in the meanwhile.”-963

K. “If the mortgagee buys the property for a low price (below its fair market value), the mortgagee may (1) decrease the excess proceeds that must be paid over to the mortgagor, (2) resell the property and retain the proceeds over the amount paid at the foreclosure sale, and (3) be able to file a deficiency judgment against the mortgagor who has other assets.”-964

L. “First, the mortgagor has the right to bid at the foreclosure sale.  This enables the mortgagor to go to another lender, which may be willing to lend the mortgagor the money so long as the property is worth more than the unpaid debt, and the property will constitute the security for its new loan.  If the mortgagee bids too low, the mortgagor may be able to counter with a higher bid, forcing the mortgagee to bid more to get the property.  Second, there must be public notice of the sale so that others can bid on the property.  Third, some states prohibit deficiency judgments….  Fourth, many states allow a mortgagor to sue a mortgagee for unjust enrichment if the mortgagee buys the property at a low price and resells it within a short period of time for a much higher price….  Fifth, many states require a judicially supervised sale….  Some states allow the mortgagor to waive the protection of a judicial sale by granting the mortgagee a power of sale.  In this case, the mortgagee can conduct the public sale itself, after notice to all interested parties, without the need for judicial proceedings.”-964

M. “Another arrangement that bypasses the judicially supervised sale is the deed of trust, which is prevalent in some states.  Under this arrangement, the borrower or trustor conveys title to a third party (called the trustee) as security for the trustor’s payment of its debt obligation to the lender (called the beneficiary).  If the trustor defaults, the trustee can arrange a public nonjudicial sale of the property to satisfy the debt….  Sixth, some states include a statutory right of redemption as a means to encourage market prices to be bid at the foreclosure sale….  Many states, however, do not have to redeem the property for one year after foreclosure will actually decrease the market value of the property at the time of the foreclosure sale since the buyer cannot possess the property immediately and, in fact, has no assurance it will ever be able to possess the property.”-965

N. “Finally, it is important to note that various federal and state laws currently prohibit discrimination in the provision of real estate financing.  In particular, the Fair Housing Act of 1968, 42 U.S.C. §§ 3601 et seq., … makes it unlawful for any person whose business includes financing residential real-estate transactions to discriminate ‘against any person in making available such a transaction, or in terms or conditions of such a transaction, because of race, color, religion, sex, handicap, familial status, or national origin.’”-966

§ 8.4.1.2—Regulating the Foreclosure Process

Central Financial Services, Inc. v. Spears

Facts: Whether “a mortgagee, who purchases the mortgaged property at a foreclosure sale must account to the mortgagor for the surplus arising from a sale of the property by the mortgagee within two weeks for two and one half times the amount bid by the mortgagee at the foreclosure sale?”-YES

Rule of Law: “mere inadequacy of price is not sufficient to set aside a foreclosure sale unless the price is so inadequate as to shock the conscience of the court.”-967 

“We hold that a sale of mortgaged property within twelve days of the foreclosure sale at a price of two and one-half times the bid of the mortgage is so inadequate, it would be ‘impossible to state it to a man of common sense without producing an exclamation at the inequality of it.’”-967

§ 8.4.2—Installment Land Contracts

“An installment land contract is an alternative financing arrangement for purchasing real property.  Under an installment land contract, the buyer makes a down payment to the seller and signs a single contract with the seller, in which the buyer promises to pay the rest of the purchase price to the seller at the times and in the amounts specified in the contract.  At the end of the contract, the seller will convey title to the property to the buyer.”-969

§ 8.4.2.1—Forfeiture 

Stonebraker v. Zinn

Facts: Whether a forfeiture clause in a contract for sale of a home that requires liquidated damages upon abandonment in the amount of a $1500 down payment and the rent already paid is a valid liquidated damages clause?-YES

Rule of Law: “This Court has … held that a clause for damages in a contract is a penalty rather than a liquidated damages provision when the amount is grossly disproportional in comparison to the damages actually incurred.”-971

§ 8.4.2.2—Making Mortgage Protection Nondisclaimable

Sebastian v. Floyd

Facts: Whether a “clause in an installment land sale contract providing for forfeiture of the buyer’s payments upon the buyer’s default may be enforced by the seller?”-NO

Rule of Law: “Where the purchaser of property has given a mortgage and subsequently defaults on his payments, his entire interest in the property is not forfeited.  The mortgagor has the right to redeem the property by paying the full debt plus interest and expenses incurred by the creditor due to default.  In order to cut off the mortgagor’s right to redeem, the mortgagee must request a court to sell the property at public auction.  From the proceeds of the sale, the mortgagee recovers the amount owed him on the mortgage, as well as the expenses of bringing suit; the mortgagor is entitled to the balance, if any…”-973  

This Court has adopted the rule that a seller’s interest in an installment land contract should be treated as a lien in order to protect the buyer from unfair forfeiture.

Notes

I. Universal Mortgage foreclosure protection

A. “installment land contracts are equivalent to mortgages and therefore must be governed by the same rules.  This gives buyers under installment land contracts the full range of protections available to mortgagors, including an equity of redemption (the right to retain the property by paying the rest of the purchase price at or before the foreclosure sale), the procedural protections of the foreclosure statutes (including notice of intent to foreclose and perhaps a judicially supervised public sale), and the right to recover any proceeds of the foreclosure sale in excess of the unpaid debt.”-974

II. Treating some installment land contracts as mortgages

A. “A second approach extends mortgage protections only to some installment land contracts.”-974

III. Forfeiture


A. “Finally, some states hold that the buyer has no right of redemption under installment land contracts; thus, the seller has the right to get the property back on the buyer’s default and to eject the buyer from the property.  The only question in these states is whether the amount of payments already made by the buyer so exceeds the seller’s damages as to constitute an unconscionable forfeiture or penalty.  If it does, the buyer may have a right to be reimbursed for part of the down payment.”-974

§ 8.4.3—Equitable Mortgages

Koenig v. Van Reken

Facts: Whether a deed purporting to transfer property to another should be treated as a mortgage instead of a deed if it appears that the parties did not intend an absolute transfer?-YES

Rule of Law: “the adverse financial condition of the grantor, coupled with the inadequacy of the purchase price for the property, is sufficient to establish a deed absolute on its face to be a mortgage.”-978

Notes“An equitable mortgage is declared when a transfer of a deed was intended merely to provide security for a loan rather than a sale of the property.”-978

Class Notes

I. 42 U.S.C. § 1437 

A. Elements of a fair hearing: Subsection (K)(1) Tenant must be informed of the specific grounds of any proposed adverse housing agency action; (2) tenant must have an opportunity for a hearing before an impartial party upon timely request within any period applicable under subsection 1 of this section; (3) tenant must have an opportunity to examine any document or records or regulations related to the proposed actions; (4) the tenant must be entitled to be represented by another person of his or her choice at any hearing; (5) tenant must be entitled to ask questions of witnesses and have others make statements on his or her behalf; (6) tenant must be entitled to receive a written decision by the public housing agency on the proposed action.

B. Subsection (L): Each public housing agency shall utilize leases which (1) do not contain unreasonable terms and conditions; (2) obligate the public housing agency to maintain the project in a decent, safe, and sanitary condition; (3) require the public housing agency to give adequate written notice of termination of the lease which shall not be less than: (a) a reasonable time but not to exceed 30 days when the health or safety of other tenants or public housing agency employees is threatened; (b) 14 days in the case of nonpayment of rent and (c) 30 days in any other case and (4) requires that the public housing agency may not terminate the tenancy except for serious or repeated violations of the terms or conditions of the lease or for other good cause.

II. Policy implications of making a tenant move out

A. The new place may be more expensive; etc.

III. Landlord’s agents are equivalent to the landlord in terms of what the landlord may be liable for.

Statutes

I. Iowa Code Ann. § 558.41—Notice statute—“No instrument affecting real estate is of any validity against subsequent purchasers for a valuable consideration, without notice, unless filed in the office of the recorder of the county in which the same lies, as hereinafter provided.”

II. Group I—(Mass., Michigan, N.C.)—“the estate is essentially the common law tenancy by the entireties, unaffected by the Married Women’s Property Acts. …  In all three states, as at common law, the husband may convey the entire subject only to the possibility that the wife may become entitled to the whole estate upon surviving him.  As at common law, the obverse as to the wife does not hold true.”—730 

Group II—(Alaska, Ark., N.J., N.Y., Ore.)—“the interest of the debtor spouse in the estate may be sold or levied upon for his or her separate debts, subject to the other spouse’s contingent right of survivorship.”—730 

Group III—(Delaware, D.C., Fl., Ind., Md., Mo., Penn., R.I., Vt., Va., Wy.)—“an attempted conveyance by either spouse is wholly void, and the estate may not be subjected to the separate debts of one spouse only.”—730  

Group IV—(Ky., Tenn.)—“the contingent right of survivorship appertaining to either spouse is separately alienable by him and attachable by his creditors during the marriage.  The use and profits, however, may neither be alienated nor attached during coverture.”

