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Synthesized Contracts Outline

The Nature and History of Contract

In Shaheen v. Knight, although the dr. breached his contractual duty to perform the vasectomy, the dr. cannot be held liable for breach of contract because the plaintiff suffered no damages, since the only result was a healthy child.  A contract requires a promise or promises, for the breach of which the law gives a remedy, or performance of which the law recognizes as a duty.  This case provided a contractual duty, but no remedy.  Res. § 1.

Freedom of Contract and Public Policy

The freedom to contract and its relationship to public policy creates a tension regarding when a contract is or is not permissible under the law.  In Printing and Numerical Registering Co. v. Sampson, it was held that the right to contract should be maintained at all costs.  However, contracts are necessarily void as being against public policy if they involve criminal activities, immoral offenses, or otherwise encourage or induce others to act against the rules of morality.  Res. § 178.  In Stern v. Whitehead, the court held that the right to establish a surrogacy contract is constitutionally protected under the 14th Amendment, and not in violation of any recognized public policies.  On appeal, the court in Whitehead v. Stern reversed the previous decision, and held that the lower court failed to consider various New Jersey public policies and laws, particularly regarding statutes that prohibit the exchange of money in adoptions, the termination of parental rights only after abuse/unfitness, and revocable consent to relinquish parental rights.  The surrogacy contract also violated various public policies regarding the rights of a natural parent, counseling connected to termination of rights, equality of natural parents’ rights, adoption regulation by state, sale of babies, and the potential for exploitation of lower class women.  In Johnson v. Calvert, the court held that surrogacy contracts are permissible under California law, and that the genetic parents are the only legally accepted “natural” parents.  This illustrates the variation in jurisdictional support for the freedom to contract as it relates to public policy, as public policy often grows out of state legislation.  Res. § 179.

Damages for Breach of Contract

The primary, accepted mode of damage relief is based on a nonbreaching party’s expectation.  However, neither consequential or special, nor penal damages may be recovered except as provided for by the UCC or by other rule of law.  UCC § 1-106.  Expectation interest is measured by taking the difference between the anticipated value of a product had it been produced according to the contract, or the services had they been performed according to the contract, including gains prevented and losses sustained, and any other reasonably anticipated consequential damages resulting from the breach, minus any avoided cost.  Hawkins v. McGee; Res. § 347.  On the other hand, a party is not liable for expectation interest damages if such damages resulted from actions arising outside of the original contract.  McGee v. United States Fidelity and Guaranty Co.

Expectation interest damages further include not only consequential damages, but all damages arising from a breach, including those that are incidental.  Nurse v. Barns.

Whenever there is a conflict between two statutes, and one provides a more specific description of damages, preference should be given to the specific statute.  Tongish v. Thomas.  With respect to sales transactions, if a seller breaches by failing to deliver or repudiating the contract, a buyer is entitled to the difference between the market price at the time that the breach was discovered, less expenses saved from the breach.  The market price is to be determined with respect to the place of tender, or in case of rejection after arrival or revocation of acceptance, as of the place of arrival.  UCC § 2-713.  The incidental and consequential damages that a buyer is entitled to are listed in § 2-715.  After a breach has occurred, a buyer MAY “cover” by making a good faith attempt to contract for substitute goods.  In that case, the buyer may only recover the difference between the original contract price and the price for cover.  The failure of the buyer to “cover” does not preclude recovery under any other remedy.  UCC § 2-712.  The buyer retains the right to deduct all or any part of the damages resulting from a breach of contract from any part of the price still owed by the buyer under the contract, upon notification.  UCC § 2-717.

Three Limitations on Damages

Damages are limited in all contracts by the remoteness or foreseeability of harm, certainty of harm, and avoidability of harm.  With regard to remoteness, damages are only recoverable if they naturally arise from the breach, though those damages that are probably consequences of a breach ONLY if both parties fully understand the probability of such consequences at the time of contract formation.  Hadley v. Baxendale; Res. § 351.  Further, in order to be held liable for consequential damages arising from a breach, it must be shown that the party in breach not only had knowledge but at least “tacitly agreed” to assume responsibility.  Morrow v. First National Bank of Hot Springs.  With regard to certainty of harm, damages for profits or expenses that may have been earned/incurred were a contract not breached may only be recovered if there is evidence supporting a reasonable degree of certainty of such profits or expenses.  Chicago Coliseum Club v. Dempsey; Res. § 352.  In support of that rule is the holding in Winston Cigarette Mach. Co. v. Wells-Whitehead Tobacco Co., which said that courts have attempted to limit the damages awarded to those supported by evidence, and rejecting those damages that are not supported.  Assuming that the damages cannot be proven, even if a breach has occurred, a nonbreaching party is only entitled to nominal damages.  Res. § 346.  As an alternative to expectation interest damages, a nonbreaching party has a right to damages based on reliance interest (expenditures made in preparation of performance, less any loss that the party in breach can prove with reasonable certainty that the injured party would have suffered had the contract been performed).  Res. § 349.  In a minority opinion, Anglia Television Ltd. v. Reed held that a party may recover reliance interests incurred both before and after the contract was agreed upon, so long as they were caused by the breach.  In a majority opinion, Mistletoe Express Service v. Locke held that in the case of a losing contract, the nonbreaching party has the option to forego recovery of lost profits (expectation) in exchange for damages based on reliance interest.  

With regard to avoidability of harm, in a contract for performance, the performing party has no right to continue with full performance subsequent to the cancellation of the contract.  Clark v. Marsiglia.  When a contract to employ has been terminated, the employee may recover damages for the amount agreed to in the contract minus the amount of money that the employee has earned or with reasonable effort could have earned from other “comparable or substantially similar employment.”  Parker v. Twentieth Century Fox Film Corp.  When market damages are not sufficient to place the seller in as good a position as he would have been were the contract not breached, in accordance with UCC § 2-708(2), he may recover the profit (including reasonable overhead) which he would have made from full performance, plus any incidental damages included under § 2-710 (any commercially reasonable charges, expenses or commissions incurred in stopping delivery, transportation, care and custody of goods after the breach, return or resale of the goods).  Under UCC § 2-706, the conditions for a seller’s resale of goods is described.  Under § 2-718, liquidated damages are described.  Under that section, liquidated damages may be allowed for in the contract, but they must be reasonable in light of the anticipated or actual harm caused by the breach, difficulties of proof of loss, and inconvenience of otherwise obtaining an adequate remedy.  Also, unreasonably large liquidated damages are void as a penalty.  In Grinnell v. Voorhees, it was held that when it can be determined from the contract what the nonbreaching party would have earned had the contract not been breached, he is entitled to that lost profit.  In contracts for personal services however, the performing party has a duty to mitigate damages in a reasonable fashion.  But, if the contract is for manufacturing or specific work where personal services are not involved, and the subject matter of the contract is not in the possession of the plaintiff, the performing party need not mitigate damages.  Section 350 of the Res. holds that damages may not be recovered for loss that the injured party could have reasonably avoided without undue risk, humiliation, or burden.  However, if the injured party makes a reasonable effort, but does not mitigate damages, they are not precluded from recovery under the first section of § 350.

Contracting Around the Default Rules of Damages

Default rules may be contracted around by inserting an expressed clause allowing for the rule to be contracted around.  The liability for breach of default rules may be expressly expanded or contracted in the terms of the contract.  Liquidated damage clauses act to limit or expand the damages. 

Express Limitations on Consequential and Incidental Damages

Warranty clauses are intended to be the sole remedy for a breach, thereby excluding all other damages for foreseeable losses.  For example, the box top warranty clause on the Lotus software package.  Under UCC § 2-719, parties may establish an agreement that provides for specific damage remedies, or limits or alterations on damages traditionally offered.  Consequential damages may be limited or excluded unless doing so would be unconscionable.  Limitations on damages to the person are prima facie unconscionable, but limitations on damages for commercial loss are not.

Liquidated Damages vs. Penalty Clauses

Under the holding in Kemble v. Farren and UCC § 2-718, a liquidated damages clause within the terms of a contract is invalid if the damages are in actuality based on a penalty.  Under Reliance Insurance Co. v. Utah Department of Transportation and Lake River Corp. v. Carborundum Co., liquidated damages may be assessed if the specified amount is a “reasonable forecast” of “just compensation” arising from the breach and the actual damages are very difficult if not impossible to estimate.  Further, liquidated damages that are unreasonably large, and thus act like a penalty, are void as being against public policy.  Res. § 356 (formerly § 339 of Res. 1st).

Punitive Damages and Arbitration Clauses

Under the State law of New York, it was held in Garrity v. Lyle Stuart, Inc. that arbitrators do not have the authority to award punitive damages, even if the parties agreed to arbitrator imposed punitive damages.  The only time when arbitrators may impose punitive damages is when one party acts with moral culpability and the contract allows for arbitrator imposed punitive damages, or when the judge imposes punitive damages as a result of moral culpability.  Under Willoughby Roofing and Supply Co. v. Kajima International, Inc., the District Court for the N.D. of Alab. held that federal/public policy permits parties to allow arbitrators to award punitive damages within the terms of their contract for fraud in the inducement or performance of a contract, even though this might be contrary to State law or policy.  Section 355 of the Res. maintains that punitive damages are not recoverable for a breach of contract unless the conduct causing the breach is also a tort for which punitive damages are recoverable.

Other Remedies and Causes of Action

Specific Performance and Injunctions

(Book notes)—Money damages represent the traditional, legal relief.  Extraordinary damages (injunctions, etc.) represent equitable relief.  Specific damages/performance is provided only when the legal relief is inadequate, and the inadequacy arises from the uniqueness of the issue.  Land represents such a unique issue.  In contracts for land, specific performance is the norm.  In contracts for goods, legal relief is the norm, though specific performance may be provided where the goods are sufficiently unique.  In such cases, the party seeking specific performance has the burden of showing why such goods are unique.  

Contracts for Land

In Loveless v. Diehl, the court originally held that if monetary damages are sufficient to place the buyer in the position that he would have been in had the contract not been breached, then a court may sua sponte forego the award of specific performance and award only monetary damages.  On rehearing, the court reversed, stating that a court may not sua sponte forego the award of specific performance in a contract for land.  “The remedy of specific performance provides ‘complete and perfect’ relief, and should therefore be awarded ‘as a matter of course.’”

Contracts for Goods

In Cumbest v. Harris, the court held that specific performance may be awarded in a dispute over personal property if (1) there is no adequate remedy at law; (2) the goods are sufficiently peculiar, sentimental or unique in value; and (3) the goods in question are not readily obtainable due to scarcity.  In Scholl v. Hartzell, the court denied specific performance where a car owner decided not to sell even after the buyer provided a down payment.  In that case, it was held that specific performance may only be awarded where the facts clearly establish the plaintiff’s right to the property (replevin), no adequate remedy exists for the breach, and justice requires it.  In another car case, it was held that specific performance may be awarded when the property is sufficiently unique such that no adequate remedy is available and the burden of “covering” would be excessively expensive, troublesome, or time-consuming.  Sedmak v. Charlie’s Chevrolet, Inc.  Under UCC § 2-716(1), specific performance is acceptable where the goods are unique.  Sub-section (2) declares that specific performance may include payment of the price, damage, or other relief the court deems just.  Sub-section (3) provides for a buyer’s right to replevin only when he cannot effect cover, or attempting to effect cover will be unfairly burdensome, or when the goods have been shipped under reservation and satisfaction of the security interest in them has been made or tendered.

Contracts for Personal Services

In The Case of Mary Clark, A Woman of Colour, the court held that specific performance may not be awarded in personal service contracts.  Specifically, indentured service contracts were void within the State of Indiana.  In Lumley v. Wagner, the court held that a court does have the authority to prevent a performing party from performing for a third party as a form of injunctive relief if they breach a personal services contract.  In Ford v. Jermon, the court in essence reversed the rule in Lumley, and held that a performing party who breaches a personal services contract may not be forced, through injunctive relief, to not perform.  In Duff v. Russell, the Supreme Court of N.Y. adopted the Lumley rule in holding that injunctive relief may be awarded to a nonbreaching party, even in the absence of a negative stipulation by which the breaching party promised not to perform for others.  In Dallas Cowboys Football Club v. Harris, it was held that injunctive relief may be granted to restrain a pro. Football player from performing, even though such player is not irreplaceable, if he is “a person of exceptional knowledge, skill and ability in performing the service called for in the contract.”

Class Notes—Rules/Clauses

Default rules can be contracted around (damage rules).  Immutable rules cannot be contracted around (public policy).

Constitutional Background: The Thirteenth Amendment and Contractual Freedom

In Bailey v. State of Alabama, it was held that an Alabama statute that deems a failure to perform a service for which a party originally contracted as a criminal offense to be unconstitutional under the 13th Amendment by enforcing involuntary servitude.  In Lochner v. New York, it was held that a New York statute that restricted employees from working more than 60 hours per week was unconstitutional under the 14th Amendment right of freedom to contract.  These two cases expose an intraconstitutional conflict; 13th Amendment prohibits involuntary servitude, while the 14th allows parties to enter into contracts that may be considered against public policy.

Restitution—Damage Interest and Cause of Action

(Book notes)—Restitution applies in situations where one party has conferred a benefit upon another, without intending such benefit to be a gift.  In addition, restitution may comprise a separate cause of action.  There is a separate Restatement of Restitution, and the cause of action is sometimes called quantum meruit or quasi-contract.

Restitution for Breach of Contract

Generally, nonbreaching parties are entitled to expectation interest damages (market price at the time and place of delivery, even if the market price may have dropped in-between time of contract formation and breach).  However, when the contract has been breached prior to the breaching party’s compliance with the terms of the contract, then the nonbreaching party may opt to receive restitution interest damages, which would prevent unjust enrichment.  Bush v. Canfield.  Section 371 of the Res. defines the measure of restitution interest as the reasonable value of the other party of what he received in terms of what it would have cost him to obtain it from a person in the claimant’s position, or the extent to which the other party’s property has been increased in value or otherwise advanced in interest.  In Res. § 373, the injured party may recover any benefit he conferred on the breaching party by way of part performance or reliance.  However, the injured party may not recover restitution interest if he performed all of his duties under the contract and no other performance by the other remains save for the payment of a definite sum of money for that performance.

Restitution to the Party in Breach

The general rule for labor contracts to be performed for a specified price is that if a laborer breaches then he may not recover for partial performance.  However, if there is no established agreement as to the result of a breach, and the employer derived a benefit from the part performance, then the laborer may recover damages under quantum meruit (compensation for part performance) for partial completion of the contract.  Britton v. Turner; Res. § 374(1).  Under Sub-section (2) of that section, when parties stipulate that performance is to be retained in case of breach, that party may not recover restitution if the value of the performance is reasonable in light of the actual loss sustained due to the breach.

Restitution and Quasi-Contract
In Cotnam v. Wisdom, it was held that in case of an emergency, an implied contract will be created when a doctor performs necessary medical services on an unconscious injured party.  However, the injured party’s ability to pay cannot be taken into account when determining the damages owed to the doctor.  Damages must be based on a reasonable compensation for the services rendered.

Tortious Interference with Contract

The general rule is that only parties to the contract may recover for damages arising out of a breach of that contract.  However, if a third party maliciously interferes with that contract, liability may be established in tort if an injury resulted, the injury arose out of the conduct, and the loss was a direct consequence of the conduct.  Lumley v. Gye; Res. of Torts, § 766.  In Texaco v. Pennzoil, it was held that tortious interference with a contract requires knowledge of the contract’s existence, even if the knowledge is confined to facts without an understanding of the legal recognition of the contract, and the party actively interfered through persuasion to terminate such contract.  With regard to punitive damages, they may be awarded after considering the nature of the wrong, character of the conduct, degree of culpability, situation and sensibilities of parties involved, extent to which the conduct offends a public sense of justice and propriety.

Mutual Assent

Reaching an Agreement

Contracts require two elements; mutual assent of both parties and illustration that the assent is the kind that the law will enforce.

Introduction to Offer and Acceptance

Under Dickinson v. Dodds, a contract results when the two parties are of the “same mind” up until the time of final acceptance.  The offeror may retract his offer at any time prior to final acceptance without providing formal withdrawal if the offeree provided no consideration.  Under the Res. § 17, a contract results when there is a manifestation of mutual assent to the exchange AND a consideration, or when special rules govern the contract formation.  Under Res. § 18, manifestation of mutual assent requires that each party either make or begin to render performance.  The manifestation of mutual assent usually takes the form of an offer followed by an acceptance.  A manifestation of mutual assent can be made even though neither offer nor acceptance has been identified and the moment of formation is not determined.  Res. § 22.  An offer is a manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.  Res. § 24.  An option contract is a promise that meets the requirements for the formation of a contract and limits the promisor’s power to revoke the offer.  Res. § 25.  An offeror provides the offeree with the power to accept the offer at any time before the termination of the offer.  Res. § 35.  An offeror may terminate an offer prior to acceptance by rejecting a counter-offer, lapse of time, revocation, death or incapacity of either the offeror or offeree.  Also, an offeree’s power of acceptance is terminated by his failure to meet any condition set forth in the contract.  Res. § 36.  Under an option contract, the termination of power of acceptance is only made by discharge of a contractual duty.  Res. § 37.  Res. § 42 allows for the offeror to terminate a contract by formally informing the offeree that he intends to revoke the offer.  Res. § 43 sets forth the conditions for an indirect communication of intent not to enter into a contract.  If the offeree is aware of an offeror’s actions inconsistent with an intent to enter into a contract, then his power of acceptance is terminated.  UCC § 2-206 allows for an offer to be communicated through any medium reasonable in the circumstances.  An order to buy goods shall invite acceptance through performance, though goods that don’t conform to the order do not constitute acceptance.  When an offeror is not notified and after a reasonable time has lapsed, the offeror may assume that the offeree has not accepted by rendering performance.  Under the UCC § 2-205, an offer by a merchant to buy or sell goods in a “signed” writing which gives assurance that it will remain open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event shall the period of irrevocability exceed 3 months.

Objective Theory of Assent

In Embry v. Hargadine, McKittrick Dry Goods Co., it was held that a contract is established when an offeror’s words imply the establishment of a contract, even if the offeror’s intention may be to the contrary.  When the words are ambiguous, then it is up to the jury to decide whether a reasonable person may construe the words as establishing a contract.  In Texaco v. Pennzoil II, the court held that the objective manifestation of intent as expressed in words or deeds, rather than a party’s subjective intent, is what will or will not establish the existence of a contract.  In Lucy v. Zehmer, the court held that an outward manifestation of intent, when perceived by the offeree as a sincere representation of the offeror’s intent, is sufficient to constitute an offer.  Under Res. § 17, comment, the term meeting of the minds is discarded, and the term manifestation of mutual assent is used, since a party’s subjective intent is irrelevant when considering contract formation.

In U.S. v. Braunstein, the court held that when a purported acceptance repeats the terms of the offer, the offeree takes responsibility for its own clerical errors in reproducing the terms of the offer.  In Agricultural Insurance Co. v. Constantine, the court held that in the absence of assent to the terms of a contract that limit the liability of the offeror, the offeree (bailor) has not impliedly accepted the terms of the contract.  As a result, the bailee is held to the usual standard of care.

Class Notes

Expectation interest allows for the recovery of lost profits.  Restitution only comes into play when there is unjust enrichment.  A unilateral contract requires a promise for a performance.  A bilateral contract requires a promise for a promise.  A firm offer can only be made by a merchant, and must be in writing and signed.  A nudum pactum is a promise without consideration.  A motion in limine is an attempt to restrict the introduction of inadmissible evidence, or, conversely, to ensure the admissibility of relevant information that you seek to introduce.

What is an Offer?

Preliminary Negotiations

An invitation to trade, though made privately, is not an offer to sell that can be turned into an agreement through acceptance.  Such an invitation is only a preliminary negotiation.  Nebraska Seed Co. v. Harsh; Res. § 26.  An offer is addressed to anyone in whom the offeror has manifested an intent to create a power of acceptance.  Also, an offer may create a power of acceptance, if it be the offeror’s intent, in anyone, or everyone, or specified people or groups of people.  Res. § 29.  However, even when a manifestation of intent is intended to be an offer, if the terms are not reasonably certain, then it cannot be accepted as such.  The terms of a contract are reasonably certain if they provide a basis for determining the existence of a breach and a remedy.  If one or more terms are left open, this may show that the manifestation is not intended to be an offer or acceptance.  Res. § 33.  Section 2-305 of the UCC allows for the establishment of a contract even if the price is left open when nothing has been said with regard to price, or the price is left to be agreed upon at a later date, or the price is fixed in terms of some agreed market or other standard.  When a price is to be fixed by the seller, it must be done in good faith.  When a price to be fixed other than by agreement fails to be fixed through some fault of the parties, the other may consider the contract cancelled.  Where the parties intend to be bound only when the price is fixed, and it is not done, then there is no contract.  Section 2-308 fixes the place for delivery.  Section 2-309 fixes the terms regarding time provisions and termination if performance is not rendered within a reasonable time.  Section 2-310 fixes the terms of payment.

Written Memorial Contemplated

In Sanders v. Pottlitzer Bros. Fruit Co, the court held that an oral or unwritten agreement in which the terms are mutually understood and agreed upon is as valid and binding as a written contract, even if the parties stipulated a need to formally write out the contract.  See also Res. § 27.  In Texaco v. Pennzoil III, the court held that where all substantial terms of a contract are agreed upon, even though the parties plan to write out the document later, then such original contract is binding.

What is an Acceptance?

Acceptance by Correspondence—The “Mailbox Rule”

A contract is binding as soon as a letter of acceptance is mailed, thus barring repudiation prior to delivery, even if the offeree may recover the letter.  Morrison v. Thoelke.  In Lewis v. Browning, the court held???***  Under the Res. § 63, an acceptance takes place as soon as it is out of the offeree’s possession in a medium invited by an offer.  However, acceptance under an option contract is not valid until actually received by the offeror.  Under Res. § 64, acceptance via telephone is governed by the principles of acceptance where the parties are in each other’s presence.  Section 65 of the Res. holds that a mode of acceptance is reasonable if it is the one used by the offeror or is customarily used in similar transactions at the time and place the offer is received.  Further, an acceptance by mail is not valid unless properly addressed and other precautions are taken to insure safe transmission of similar messages.

Acceptance by Silence

In Hobbs v. Massahoit Whip Co., the court held that when two parties have traditionally engaged in a relation where silence may denote acceptance, such conduct constitutes acceptance under the law, regardless of the party’s subjective state of mind.  See also Res. § 69(1)(c).
Acceptance by Performance and “Unilateral”Contracts

In a continuing offer that does require performance, but not notice of acceptance, the offeror can obtain notice of acceptance only through performance.  This form of acceptance is reasonable as long as notice of acceptance is not required and the class of persons covered under the offer is specified.  Carlill v. Carbolic Smoke Ball Co; Res. § 54.  In White v. Corlies & Tifft, the court held that when the performance of an act, in the absence of express notice of acceptance, may be interpreted equally as an acceptance or a rejection, then performance is not sufficient to constitute acceptance.  See also Res. § 19(2).  Under § 30 of the Res, an offer may require an affirmative answer in words, or performance or restraining from performing, or may allow the offeree to select his own terms of acceptance.  Under § 32 of the Res, when an offer is interpreted as inviting either a promise to perform or performance, the offeree may choose which one he wants.

In Crook v. Cowan, the court held that an unconditional offer requires only performance, rather than formal acceptance, to constitute a binding contract.  In Peterson v. Pattberg, the court held that any offer to enter into a unilateral contract may be withdrawn prior to the performance of the act.  In Peterson v. Ray-Hof Agencies, Inc., the court held that if an offer for a unilateral contract is made, and part (or full???) of the consideration has been given or tendered, then the offeror is bound by the contract.***  Also, a contract is made in the last state where the act needed to make the binding contract was completed.  Under § 45 of the Res., an option contract is created as soon as performance is commenced where an offer invites an offeree to accept by rendering performance and does not invite a promissory acceptance.  However, the offeror’s duty of performance under an option contract is conditional on the completion of the invited performance in accordance with the terms of the offer.  Section 50 of the Res. states that an acceptance is a manifestation of assent to the terms of an offer made in a manner invited or required by the offer.  Acceptance by performance requires at least partial performance.  Further, acceptance by promise requires that the offeree complete every act essential to the making of the promise.

Interpreting Assent

Filling Gaps in Assent

Unfilled gaps may be implied in fact (terms actually, though implicitly agreed upon), or may be implied in law (terms though to be imposed on parties without their consent).  The two types of judicially supplied gap-fillers are default rules, which parties may contract around, and immutable rules, which parties may not contract around.

Agreements to Agree

In Sun Printing & Publishing Assn. v. Remington Paper & Power Co., the court held that where two parties leave unfilled gaps, whether by design or inadvertence, and only agree to agree, then there is no binding contract.  Under the Res. § 34, although the parties must select terms in the course of performance, such terms may still be reasonably certain.  Part performance may remove uncertainty and establish an enforceable contract.  Finally, action in reliance on an agreement may create a binding contract even though uncertainty is not removed.  Under Res. § 204, when the parties have not agreed on an essential term of the contract, a reasonable term is inserted by the court.  In Texaco v. Pennzoil IV, a contract is enforceable when the terms of an agreement are ascertainable to a “reasonable degree of certainty.”

Illusory Promises

Under the holding in New York Central Iron Works Co. v. United States Radiator Co., a buyer may not take advantage of an open contract by requesting an unreasonable amount of goods in the circumstances, in order to reap the benefits of an increased market price for the goods.  Good faith and fair dealing must be asserted in every transaction. § 205 of the Res.(only with regard to performance and enforcement, not negotiation); § 1-203 of the UCC.  In Cohen v. Clayton Coal Co. a contract that fails to provide for a specific amount of goods required, while allowing the buyer to increase or decrease demand in accordance with the fluctuation in market prices, is necessarily invalid and unenforceable as lacking mutuality.  In Eastern Air Lines, Inc. v. Gulf Oil Corp., the court held that a requirements contract is not necessarily void for lack of mutuality as long as it was entered into in good faith and fair dealing in accordance with UCC § 2-306(1).  That section of the UCC also requires “best efforts” to supply goods in an exclusive distributor agreement.  In Wood v. Lucy, Lady Duff-Gordon, the court held that a promise to use reasonable efforts may be implied from the entire circumstances of the contract.  Section 205 of the Res.  Good faith, as defined in UCC § 2-103, means that a merchant expresses honesty in fact and the observance of reasonable standards of fair dealing in trade.

Interpreting Assent Subjectively or Objectively

In Raffles v. Wichelhaus, the court held that in the case of an unresolved ambiguity, the parties’ actual, subjective understanding of the ambiguity will be given effect.  Thus, if there is no meeting of the minds, there is no binding contract.  In Oswald v. Allen, the court held that when both parties understand a term of the contract differently, the contract is only valid if one party was aware of the other party’s understanding.  See also Res. § 201(2).  Some of the rules to aid in the interpretation of intent, under Res. § 202, include words and conduct examined in the light of all circumstances, the writing is interpreted as a whole, language is given its plain meaning, technical terms are given their technical meaning, absence of objection to actions, and whenever possible, manifestations of intent are interpreted as consistent with each other.  The same basic factors are included in the UCC § 2-208.  In Weinberg v. Edelstein, the court held that restrictive covenants are construed strictly against the party seeking its enforcement, particularly when the intent of the restriction is ambiguous.  In Frigaliment Importing Co. v. B.N.S. International Sales Corp., a party seeking to construe the language of a contract narrowly has the burden of showing that the narrow meaning is the one understood by the other party.  Also, when one party is not a member of a special trade or other circle, his acceptance of the standard terms or understanding must be proven by the other party who is a member.  In Wadick v. Mace, the court held that specific performance (equity) may only be awarded where the contract is sufficiently clear regarding key stipulations.

Written Manifestations of Assent

Interpreting a Writing—The Parol Evidence Rule

In Thompson v. Libbey, the court held that in the case of a full and complete written instrument, in which the whole engagement was reduced to writing, parol evidence is never admissible to contradict or vary the terms.  In Brown v. Oliver, the court held that parol evidence is admissible in only partially integrated contracts where the contents of the contract do not adequately address an issue.***  Under the Res. § 209, a fully integrated agreement is described as one which incorporates all terms or issues within the body of the contract.  Under Res. § 210, a partially integrated agreement is one that is not fully integrated.  This question is critical in deciding if and when parol evidence may be admissible.  Under Res. § 213, a binding integrated agreement discharges other, inconsistent agreements.  A completely integrated binding agreement discharges other, prior agreements within its scope.  An integrated, non-binding agreement does not discharge a prior agreement, but may be effective in rendering a term inoperative which would have been part of the agreement if it had not been integrated.***  Under Res. § 214, evidence of prior or contemporaneous agreements or negotiations (parol evidence) is admissible to establish whether a writing is or is not integrated, whether the agreement is fully or partially integrated, the meaning of the writing, any invalidating factor, such as illegality, fraud, duress, mistake, etc., or grounds for granting or denying rescission, reformation, specific performance, or other remedy.  Under Res. § 216, a consistent, additional term may be added to an agreement if it is not deemed fully integrated.  Further, an agreement is not deemed to be fully integrated if it omits a consistent additional agreed term that is agreed to for separate consideration, or such terms that may naturally be omitted from the writing.***  Under the UCC § 2-202, although evidence of prior or contemporaneous oral agreements may be used to explain or supplement a fully integrated agreement, they may not be used to contradict the fully integrated contract.  The parol evidence may be used to explain or supplement by course of dealing or usage of trade or be course of performance, and by evidence of consistent additional terms.  In Pacific Gas and Electric Co. v. G.W. Thomas Drayage & Rigging Co., the minority rule is described.  In that case, the court held that parol evidence may be used to interpret any contract that may be susceptible to multiple interpretations.  In Trident Center v. Connecticut General Life Insurance Co., the court simply applies the rule set forth in PG and E above, as it is bound by stare decisis.  Thus, in that court, regardless of how clear or unambiguous a contract is, parol evidence is always admissible.  The majority rule however, is that “extrinsic evidence is inadmissible to interpret, vary or add to the terms of an unambiguous integrated written instrument…”

Reforming a Writing—Mistakes in Integration

In The Travelers Insurance Co. v. Bailey, the court held that a mistake is made in the terms of the agreement subsequent to the establishment of the contract, then the party who is penalized by the error is entitled to reformation as long has there has been no prejudicial change of position by the other party while ignorant of the mistake.  See also Res. §155.

Interpreting Conflicting Writings—The “Battle of the Forms”

In Langellier v. Schaefer, the court held that under the “mirror image” rule, when the parties communicate by letters, an acceptance that introduces new terms to the offer is not an acceptance, but only a counter-offer.  The acceptance must “mirror” the terms of the initial offer.  In Step-Saver Data Systems, Inc. v. WYSE Technology, the court held that additional terms of a contract will not be added, as in a box-top disclaimer, after the contract has already been established and the added term will materially alter the parties’ agreement.  This case incorporated UCC § 2-207, which holds that additional terms in an agreement may be added to an acceptance unless acceptance is expressly made conditional on assent to the additional or different terms.  Under sub-section (2), additional terms are to be considered merely as proposals for addition to the contract if they limit acceptance to the terms of that offer, materially alter the original offer, or notification or objection has already been made to such terms.  UCC § 2-316 states that words or conduct related to the creation of an express warranty or that imply a limit or negation to a warranty shall be construed as consistent wherever reasonable.  However, negation or limitation is not justifiable to the extent that it is unreasonable under the parol evidence rule, as set forth in § 2-202.  Section 2-316 goes on to state that in order to exclude or modify an implied warranty of merchantability, the language must mention merchantability and must be conspicuous.  Language to exclude all implied warranties of fitness is sufficient if it states that “there are no warranties which extend beyond the description on the face hereof.”

Requiring a Writing—The Statute of Frauds

Under § 110 of the Res., the following classes of contracts are subject to the Statute of Frauds, and must be put in writing before they will be enforced: contract of an executor, contract to answer for the duty of another (suretyship), contract for marriage, contract for sale of land, and a contract not to be performed within one year from the making thereof.***  In addition, the UCC traditionally covered contracts for the sale of goods for $500 or more, contracts for the sale of securities, or contracts for the sale of property in excess of $5000.  Further, a writing must be signed by the debtor for an agreement that creates or provides for a security interest in personal property.  No promise is sufficient to take it out of the operation of the Statute of Frauds, unless made in writing signed by the party to be charged.

The Statute and its Exceptions

In Boone v. Coe, the court held that damages may not be recovered for violation of a contract within the statute of frauds.  The exception is related to contracts for personal services in which the defendant already received some benefit from part performance.  Section 125 of the Res. states that contracts or promises to transfer interest in land is always within the statute of frauds.  However, if a transfer of the interest has already been made, then a promise to pay is no longer within the statute of frauds.  Under the Res. § 129, a contract for the transfer of an interest in land may be specifically enforced even if it fails to comply with the statute of frauds if the party seeking enforcement acted in reasonable reliance on the contract and only specific performance can prevent injustice.  Under Res. § 130, when a promise cannot be performed within one year, it falls within the statute of frauds until one party to the contract completes performance.  When one party does complete performance, the one year provision does not restrict enforcement of other promises made by other parties.  In Riley v. Capital Airlines, Inc., a plaintiff is entitled to reliance interest damages if such damages were incurred in the fair endeavor to perform the contract, even if the remaining portion of such contract fell within the statute of frauds.  Under the UCC § 2-201, a contract for the sale of goods in excess of $500 must have a written sales contract, though the writing is sufficient even if it omits terms agreed upon previously.  However, the writing is not sufficient to cover goods not mentioned in the writing.  Between merchants, if within a reasonable time confirmation of a sale is sent, then it is sufficient unless it is objected to within 10 days.  A contract that does not meet the requirement of subsection 1, but which is valid in other respects is enforceable if the goods are specially manufactured and are not suitable for sale to others and the seller began manufacture or commenced the process, or if the party against whom enforcement is sought admits that a contract was made, or with respect to goods for which payment has been made and accepted or which have been received and accepted.  Under the Res. § 139, a promise which the promisor made that was reasonably expected to induce performance on the part of the promisee and performance was commenced, even if it violates the statute of frauds, if justice so requires, a remedy for breach may be permissible.  In order to determine whether injustice can be avoided only through enforcement, the factors to consider are the availability or adequacy of other remedies, the character of the action or forbearance in relation to the remedy sought, the extent to which the action corroborates evidence of the making and terms of the promise, reasonableness of the action or forbearance, and the extent to which the action or forbearance was not foreseeable by the promisor.  Under Res. § 143, the statute of frauds does not make an unenforceable contract inadmissible in evidence for any purpose other than its enforcement in violation of the statute.

Satisfying the Requirement of a Writing

In Schwedes v. Romain, the court held that the mailing of a deed and title report does not satisfy the statute of frauds for a contract for the sale of land that is otherwise wholly oral in nature.  Under Res. § 131, to satisfy the statute of frauds, the writing, signed by or on behalf of the party to be charged, must “reasonably identif[y] the subject matter of the contract,” provides sufficient indication of the formation of a contract, and states the essential terms of the unperformed promises in the contract.  Under Res. § 133 however, a writing that is not sufficient under § 131 is sufficient except for contracts upon consideration of marriage.  In Parma Tile Mosaic & Marble Co. v. Estate of Fred Short, the court held that the signature required on a guarantee may be “any symbol or signature; whether written, printed or stamped; on any part of the document so long as the intent to be bound is demonstrated.”

Multiparty Transactions

Transferring Rights or Duties to Third Parties

Assignment of Contractual Rights

In Kelly Health Care v. The Prudential Insurance Co. of America, the court held that a transfer that is less than absolute is not an assignment.  In order to have an assignment, the obligee must have intended, at the time of transfer, to dispossess himself of an identified interest, and to vest indefeasible title in the transferee.  The conditions for an assignment are set forth in the Res. § 317.  In In Re Nance, the court held that a wage earner may only assign away/discharge present earnings, but not future earnings.***  Under the Res. § 321, assignment of a right not yet within the possession operates only as a promise to assign the right when it arises and as a power to enforce it.  Further, the assignment of an expected right is effective in the same way as an existing right.  In Kendall v. Ernest Pestana, Inc., the court held that where a contract provides for prior consent of the lessor before a lessee may assign his rights, consent to assign a right on the part of a lessor may only be withheld from a lessee if the lessor has a commercially reasonable objection to the assignee or proposed use—Minority Rule.  The Majority Rule is that whenever a lease contains an approval clause, the lessor may withhold consent to assign the rights for any reason, no matter how unreasonable.

(Class Notes)—Assignment of rights vs. delegation of duties.  If one assigns a right, that person exempts himself from liability for a breach on the party of the third party to whom the right was assigned.  On the other hand, if one delegates a duty, that person maintains liability for whatever breach may result from the third party to whom the duty was delegated.  If you assign a right, delegation of duty is not implied, and vice versa.

Delegation of Contractual Duties

In Sally Beauty Co. v. Nexxus Products Co., the court held that a duty of performance in an exclusive distributorship may not be delegated to a competitor in the market place, or the wholly owned subsidiary of a competitor, without the obligee’s consent.  Under the UCC § 2-210, a party may perform his duty through a delegate unless otherwise agreed or unless the other party has a substantial interest in having the original promisor perform the duty.  Delegation of duty does not relieve the delegating party of liability for breach.  All rights of seller or buyer may be assigned except where the assignment would materially change the duty of the other party, or increase the burden or risk imposed on him by contract, or impair his chance of obtaining return performance.  A right to damages for breach or a right arising out of the assignor’s due performance may be assigned despite agreement otherwise.  Unless the circumstances indicate a contrary understanding, a prohibition against assignment of ‘the contract’ is construed as barring only the delegation to the assignee of the assignor’s performance.***  An assignment of ‘the contract’ or ‘all my rights under the contract’ is an assignment of rights unless language exists to the contrary, and is a delegation of performance of the duties of the assignor, and its acceptance by the assignee constitutes a promise to perform those duties.  The other party may treat any assignment which delegates performance as creating reasonable grounds for insecurity, and may demand assurances from the assignee.

Manifesting Assent Through an Agent

According to the Restatement of Agency (Second), § 1, agency is the fiduciary relationship resulting from the manifestation of consent by one person to another that the other shall act on his behalf and subject to his control, and consent by the other so to act.  The actor is the agent, the one for whom action is taken is the principal.  In New England Educational Training Service, Inc., v. Silver Street Partnership, the court held that the retention of an attorney to represent one’s interest in a dispute, even with instructions to conduct settlement negotiations, does not confer implied authority to reach an agreement  binding on the client.  In Sauber v. Northland Insurance Co., the court held that when an employee of a business answers a phone, a presumption arises that such person has authority to act.  This is based on the theory of apparent authority, that a principal is bound by the acts of his agent which he knowingly or negligently permits the agent to assume, or which he holds the agent out as possessing.  In Jennings v. Pittsburgh Mercantile Co., the court held that a transaction of an extraordinary nature creates a duty on a party to investigate the actual authority of any party who they are dealing with.  In International Telemeter Corp. v. Teleprompter Corp., the court held that an attorney does have the authority to bind his client to a settlement agreement if he is acting “within the ambit of his apparent authority” even though a written agreement was never signed and delivered.

Third Party Beneficiaries of a Contract

Intended Beneficiaries

According to Seaver v. Ransom, a third party may enforce a contract made by others that intends a gift to the third party.  Under the Res., § 302, the beneficiary of a promise is an intended beneficiary if recognition of a right to performance in the beneficiary is appropriate to effectuate the intention of the parties and either the performance of the promise will satisfy an obligation of the promisee to pay money to the beneficiary, or the circumstances indicate that the promisee intends to give the beneficiary the benefit of the promised performance.  An incidental beneficiary is not an intended beneficiary.

Distinguishing Intended from Incidental Beneficiaries

In Sisters of St. Joseph of Peace, Health, and Hospital Services v. Russell, the court held that in deciding whether the parties to an agreement intended to benefit a third party, the trier of fact must consider not only the words of the contract, but also the circumstances under which the contract was made.  “[A] third party’s right to enforce a contractual promise in its favor depends on the intention of the parties to the contract.”  According to Res. § 315, an incidental beneficiary acquires by virtue of a promise of incidental benefit no right against the promisor or promisee.***

