Torts Checklist

1. Negligence or intentional tort?

2. If negligence:

3. Duty—Is there a duty, if so, why?

4. Breach—What is the standard of care required (reasonable or ordinary?  Professional?  higher standard due to dangerous instrumentality?  lower due to emergency?  Did D breach that standard?  Res ipsa locquitur?  Custom?

5. Actual cause—Did the injury or damage result from the alleged negligence?  Circumstantial evidence?  Burden shifting?

6. Proximate cause—Were there intervening factors that may defeat the establishment of proximate cause?  Was there foreseeability of some injury or damage from the act?

7. Damages—Are they reasonable in the circumstances?  Comparative?  Apportioned liability?  Equal pro rata shares?  Avoidable consequences?  Joint and several liability?  Hybrid liability?  Threshold comparisons?  Are there phantom tortfeasors?  Is contribution permitted?

8. Defenses—Parental immunity?  Municipal immunity?  Interspousal immunity?  Assumption of risk?  Contributory negligence?  Last clear chance?

9. If intentional:  

10. Battery—Was there contact?  Was there intent to commit a contact or harmful touching?  For a defense, was the defendant justified in committing the battery?

11. Assault—Was there intent to commit a harmful or unwanted touching?  Was there the ability to commit a harmful or unwanted touching?  Was the plaintiff in imminent apprehension of a harmful or unwanted touching?

12. Malicious prosecution—Was the intent for prosecution other than bringing the plaintiff to justice?  Was the plaintiff innocent?  Did the defendant initiate the prosecution?  Was the outcome in favor of the plaintiff?

13. Intentional infliction of emotional distress—Was the conduct outrageous or in reckless disregard for the possibility of causing emotional distress?  Did the plaintiff suffer severe emotional distress?  Did the defendant’s behavior cause the severe emotional distress?

14. Scienter(deceit)—Was the misrepresentation made about the past or present?  Did the plaintiff know it was untrue?  Was the plaintiff prejudiced by relying on the misrepresentation?  Did the plaintiff rely on an unperformed promise?

15. False imprisonment—Were there reasonable grounds to detain the plaintiff?  Was the plaintiff detained for a reasonable amount of time?  Was the plaintiff detained in a reasonable manner?  Was the plaintiff in fact confined?  Was the confinement complete?  Was the plaintiff injured or prevented from leaving the confinement?  Was the plaintiff conscious of the confinement?

16. Battery committed in protection of property—Was the defendant in danger, and therefore justified in committing a battery in self-defense?

17. Interference with a prospective contractual relationship—Was the interference intentional?

18. Intentional corporal punishment—Was the punishment appropriate?  Was it administered in a rational, measured way?  Was it in response to serious acts of misconduct?

