Torts II Checklist

1. Strict liability—natural or non-natural use of land?  Abnormally dangerous activity?  Common carrier?  Wild animals?  NEW home?

2. Product liability—Winterbottom rule requiring privity; inherently dangerous product?  Food product?  Ability to reasonably inspect the product?

3. Express and implied warranties and privity: a correct setting for privity—false representations?  Disclaimer?

4. Strict liability for defective products—product defective?  Contributory/comparative negligence by plaintiff?  Drugs with duty to warn of side effects?

5. Product liability: Rationalization of theories—comparative negligence?  Possibility of contribution due to negligence of a third party?

6. Tortious damage to interests in property (Trespass to property)—actual damages not necessary; structure built on land?  Did damage flow from the trespass though by a third party?

7. Nature of the defendant’s act of entry—MUST BE INTENTIONAL ACT; no need for actual entry, but entry of objects, e.g. asphalt.

8. Defenses—consent to enter?  Common custom and usage?

9. Remedies—no hard and fast rule; general rule is diminution in market value.

10. Trespass to chattels and conversion—intent to destroy, consume, or make use of the property?  Intent to exercise dominion or control over the property?  Mitigating factors?

11. Nuisance (private)—material annoyance or inconvenience?  Smoke, offensive odors, noise, vibrations?  Damages?  Nuisance per se?  Nuisance per accidens?

12. Public nuisance—affect an interest shared by all of society?  Frequency?  Continuity?  Damages?  Duration?

13. Remedies—Injunctive relief?  

14. Defamation—Published?  Lowers plaintiff in sight of others?  Damages?  Innuendo only?  No need for intent to defame; dead cannot be defamed.

15. Publication—To a third party or parties?  To plaintiff only?

16. Malice—Constitutional or actual malice?  Public figure?  Private individual?  Punitive damages require actual malice.

17. Defenses—Justification or truth (facts asserted)?; Fair comment (opinions only?)  Absolute privilege?  Qualified privilege?  Existence of a duty; warranted by situation; made in furtherance of defendant’s interest.

18. Injurious falsehood—Malice is required!

19. Invasion of privacy—Intrusion upon seclusion?  Appropriation of name or likeness?  Publicity placing a person in false light?  Publicity given to private life?  Is intrusion offensive to a reasonable person?  Is person dead?

20. Defenses—Vicarious liability?

21. Constitutional torts—42 U.S.C. § 1983—violation of a federal right?  Defendant acting under color of statute?  Adequate state remedy?

22. Damages—Procedural due process violation equals nominal damages; substantive due process equals compensatory damages; are there actual damages?  Municipality being sued?  Government officials involved?  Absolute or qualified immunity?

