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Torts II Outline

Common Law Strict Liability

Cases

Fletcher v. Rylands

(English Case—1866)

Facts: Reservoir on D’s land broke and caused damage to P’s land, though D did nothing to cause the accident.  Court found for P.

Rule of Law: “[T]he true rule of law is, that the person who for his own purposes brings on his lands and collects and keeps there anything likely to do mischief if it escapes, must keep it in at his peril, and, if he does not do so, is prima facie answerable for all the damage which  is the natural consequence of its escape.  He can excuse himself by showing that the escape was owing to the plaintiff’s default; or perhaps that the escape was the consequence of vis major, or the act of God.”

Rylands v. Fletcher

(English Case—1868)

Facts: Same.

Rule of Law: A party may be liable for injury or damage caused to the person or property of another if such party used his or her land for unnatural purposes, and the result of which caused injury or damage.  However, the injured party has a duty to protect against damages arising from all natural uses of the defendant’s land.

Clark-Aiken Company v. Cromwell-Wright Company

(Mass. Supreme Court—1975)

Facts: Water from D’s dam broke free and damaged P’s property.

Rule of Law: “[I]n order to subject a landowner to strict liability, he must be using his property in an ‘unusual and extraordinary’ way.”

Under Restatement (Second) of Torts § 519, strict liability is reserved for situations involving an “abnormally dangerous activity.”  However, § 520 “cautions against defining a type of activity as ‘abnormally dangerous’ in and of itself … and advocates considering the activity in light of surrounding circumstances or the facts of each case.  This, in essence, shifts the consideration from the nature of the activity to the nature and extent of the risk.”
Klein v. Pyrodyne Corp.

(Supreme Court of Washington, En Banc—1991)

Facts: Fireworks display injured Ps; D claims manufacturer is responsible. 

Rule of Law: “[A] defendant may be held strictly liable for injuries arising from an abnormally dangerous activity even when those injuries were in fact caused by the intervening acts of a third person over whom the defendant had no control.”  However, the intervening acts of a third person will sometimes constitute a defense.

Strict liability is reserved for situations in which the sequence of events is not interrupted by the “intervention of some unexpected, independent cause.”  The superceding causes that may interrupt the sequence of events include acts of God or by a vis major, or the intervening wrongful act of a third person that was not foreseeable in the circumstances.

Pecan Shoppe of Springfield, Missouri, Inc. v. Tri-State Motor Transit Co.

(Missouri Court of Appeals—1978)

Facts: Truck with dynamite was shot at by a striking union employee of the D; Truck blew up, caused damage to the P’s restaurant/service station.

Rule of Law: This court has adopted the majority view as expressed in Pope v. Edward M. Rude Carrier Corp., that “in the absence of negligence on … [the carrier’s] part such carrier is not liable to third persons who are injured by an explosion which occurs during the transportation by it of such explosives but that it is liable for injuries caused by its negligence or where it has so handled a shipment that it has become a nuisance which causes injury.”

Isaacs v. Powell

(Florida Supreme Court—1972)

Facts: Monkey farm; boy had his arm injured by a chimp.

Rule of Law: Strict liability applies to wild animals.  This court has adopted the general rule as set forth in the Restatement (Second) of Torts § 515, that “(1) A plaintiff is not barred from recovery by his failure to exercise reasonable care to observe propinquity of a wild animal or an abnormally dangerous domestic animal or to avoid harm to his person, land or chattels threatened by it.  (2) A plaintiff is barred from recovery by intentionally and unreasonably subjecting himself to the risk that a wild animal or an abnormally dangerous domestic animal will do harm to his person, land or chattels.”

House v. Thornton

(Washington Supreme Court—1969)

Facts: P bought a brand new house, it fell apart due to old foundation/shifting soil.

Rule of Law: “[W]hen a vendor-builder sells a new house to its first intended occupant, he impliedly warrants that the foundations supporting it are firm and secure and that the house is structurally safe for the buyer’s intended purpose of living in it.”

Product Liability

Winterbottom v. Wright

(English Case—1842)

Facts: Mail coach tipped over injuring the P; P was a third party without privity of contract with the D.

Rule of Law: “[W]herever a wrong arises merely out of the breach of a contract, which is the case on the face of this declaration, whether the form in which the action is conceived is ex contractu or ex delicto, the party who made the contract alone can sue.”

Thomas v. Winchester

(New York Court of Appeals—1852)

Facts: P took extract of belladonna instead of extract of dandelion because the jar was mislabeled by the D.

Rule of Law: The manufacturer of an inherently dangerous product owes a duty to third parties to protect against injury that may be caused as a result of its negligence in producing such product.

MacPherson v. Buick Motor Co.

(New York Court of Appeals—1916—Cardozo)

Facts: In the absence of privity, does the manufacturer of a motor vehicle that was shown to be defective, owe a duty to a party who suffered injury while operating said vehicle?-YES

Rule of Law: “If to the element of danger there is added knowledge that the thing will be used by persons other than the purchaser, and used without new tests, then, irrespective of contract, the manufacturer of this thing of danger is under a duty to make it carefully.”

Donoghue v. Stevenson

(English Case—1932)

Facts: Does the manufacturer of a sealed beverage owe a duty of care to ensure that the sealed beverage is free of defects that may cause injury to the consumer when the defects in the product cannot by reasonable inspection be detected by the consumer or intermediate dealer?

Rule of Law: The manufacturer of a food product does owe a duty of care to third party consumers to ensure that the product is free of defects that may cause injury, when defects in the product, through reasonable inspection, cannot be detected.

Express and Implied Warranties and Privity: A Correct Setting for Privity

Baxter v. Ford Motor Co.

(Washington Supreme Court—1932)

Facts: P was injured when a pebble struck his windshield causing glass to shatter and fly into his eye; D sold a car that allegedly had shatter-proof glass.  Does the manufacturer’s misrepresentation of information concerning a product to the purchaser, in the absence of privity, establish liability on the part of the manufacturer toward the purchaser for damages resulting from the misrepresented product in question?-YES

Rule of Law: “The rule applied does not necessitate contractual privity, but only the misrepresentation of a product which cannot be fairly inspected by the purchaser for defects or absence of falsely represented characteristics.”

Henningsen v. Bloomfield Motors, Inc.

(New Jersey Supreme Court—1960)

Facts: Whether an implied warranty of merchantability accompanied the sale of the P’s car when the D expressly limited the warranty and potential liability through small print on a purchase order?-YES

Whether a party who is not a part of the original contract may recover damages after being injured in an auto accident caused by a defect in the car, through an implied warranty of merchantability?-YES

Rule of Law: “[W]hen a manufacturer puts a new automobile in the stream of trade and promotes its purchase by the public, an implied warranty that it is reasonably suitable for use as such accompanies it into the hands of the ultimate purchaser.  Absence of agency between the manufacturer and the dealer who makes the ultimate sale is immaterial.”

“We are convinced that the cause of justice in this area of the law can be served only by recognizing that she is such a person who, in the reasonable contemplation of the parties to the warranty, might be expected to become a user of the automobile.  Accordingly, her lack of privity does not stand in the way of prosecution of the injury suit against the defendant Chrysler.”

UCC

§ 2-318—Third Party Beneficiaries of Warranties Express or Implied

A seller’s warranty whether express or implied extends to any natural person who may reasonably be expected to use, consume or be affected by the goods and who is injured in person by breach of the warranty.  A seller may not exclude or limit the operation of this section.—One of three optional sections to be decided on by the legislature, all of which are essentially the same.

Strict Liability for Defective Products

Greenman v. Yuba Power Products, Inc.

(California Supreme Court—1962)

Facts: P’s wife bought him a “shopsmith” that was defectively made, causing a piece of wood to fly out and hit him in the forehead.  Whether the manufacturer of an allegedly defective product is liable to a third party in the absence of privity, for injures resulting from said defect in the product?-YES

Rule of Law: “A manufacturer is strictly liable in tort when an article he places on the market, knowing that it is to be used without inspection for defects, proves to have a defect that causes injury to a human being. … liability has now been extended to a variety of other products that create as great or greater hazards (than food products) if defective.”

Restatement (Second) of Torts

§402A—Special Liability of Seller of Product for Physical Harm to User or Consumer—most adopted restatement section ever.

(1) One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property, if

(a) the seller is engaged in the business of selling such a product, and

(b) it is expected to and does reach the user or consumer without substantial change in the condition in which it is sold.

(2) The rule stated in Subsection (1) applies although

(a) the seller has exercised all possible care in the preparation and sale of his product, and 

(b) the user or consumer has not bought the product from or entered into any contractual relation with the seller.

West v. Caterpillar Tractor Company

(Florida Supreme Court—1976)

Facts: P run over by a “grader”; alleges it didn’t have adequate warning system when driving in reverse; alleges blind spot in mirror, etc.  Whether a manufacturer may be held liable for strict liability, as distinct from breach of implied warranty of merchantability, for injury to a user of the product or a bystander?-YES

Rule of Law: “[A] manufacturer is strictly liable in tort when an article he places on the market, knowing that it is to be used without inspection for defects, proves to have a defect that causes injury to a human being.  This doctrine of strict liability applies when harm befalls a foreseeable bystander who comes within range of the danger.” –637 

“Contributory or comparative negligence is a defense in a strict liability action if based upon grounds other than the failure of the user to discover the defect in the product or the failure of the user to guard against the possibility of its existence.  The consumer or user is entitled to believe that the product will do the job for which it was built.  On the other hand, the consumer, user, or bystander is required to exercise ordinary care.”—637

Wooderson v. Ortho Pharmaceutical Corp.

(Kansas Supreme Court—1984)

Facts: Whether the manufacturer of a prescription drug has a duty to warn the medical profession of potential side effects, and the resulting breach of such duty warrants strict liability?-YES

Rule of Law: “[T]he manufacturer of an ethical drug has a duty to warn the medical profession of dangerous side effects of its products of which it knows, has reason to know, or should know, based upon its position as an expert in the field, upon its research, upon cases reported to it, and upon scientific development, research, and publications in the field.  This duty is continuing.”—643

Product Liability: Rationalization of Theories

Thibault v. Sears, Roebuck & Co.

(New Hampshire Supreme Court—1978)

Facts: P bought a lawn mower manufactured by the D; was warned against mowing up and down; did not heed warning; fell and blade landed on his foot causing injury  Whether a plaintiff can be contributorily negligent in a strict liability case, and if so, how is the plaintiff to be compensated, if at all?-YES

Rule of Law: “[W]e hold that the trial court … should instruct the jury that it is to compare the causal effect of the defect in the product or design with the affirmative defense of misconduct of the plaintiff and allocate the loss as hereinafter indicated.”-651

“If plaintiff’s proof is sufficient, the jury must weight the plaintiff’s misconduct, if any, and reduce the amount of damages by the percentage that the plaintiff’s misconduct contributed to cause his loss or injury so long as it is not greater than fifty percent.”—651

Skinner v. Reed-Prentice Division

(Illinois Supreme Court—1978)

Facts: P injured by machine made by D; D tried to implead employer for contribution.  Whether a defendant in a strict product liability case may indemnify a third party for contributory negligence?-YES.

Rule of Law: “We are of the opinion that if the manufacturer’s third-party complaint alleges that the employer’s misuse of the product or assumption of the risk of its use contributed to cause plaintiff’s injuries, the manufacturer has stated a cause of action for contribution.”—661 

“We are of the opinion that there is no valid reason for the continued existence of the no-contribution rule (in strict liability cases) and many compelling arguments against it.”—660

Tortious Damage to Interests in Property

The Gravamen of Trespass

Dumont v. Miller

(English 1873)

Facts: D entered P’s land with a pack of beagles in pursuit of a hare; no damage was done to P’s property.  Whether a plaintiff may recover for trespass to property where the defendant’s trespass did not cause damage to the property?-YES

Rule of Law: As long as a trespass is proven, the existence of actual damages are irrelevant for the determination of liability.—672
Hudson v. Nicholson

(English Case—1839)

Facts: D built a supporting structure on the P’s land for his house; P was not the owner when D built the structure.  Whether the erection of unnatural structures on the land of another represents a trespass?-YES

Rule of Law: The erection of unnatural structures on the land of another represents a trespass rather than an action on the case.—673

Garrett v. Sewell

(Alabama Supreme Court—1895)

Facts: D removed a portion of a fence separating his land from P’s; later, livestock from an unknown source entered the P’s land causing damage.  Whether a defendant may be liable for trespass by removing a portion of the plaintiff’s fence, which led to a trespass by livestock of an unknown source when the plaintiff knew of the opening in the fence prior to the livestock’s invasion?-YES

Rule of Law: “The wrongdoer is responsible for the consequences which flow immediately from his wrongful or negligent acts and the responsibility is not relieved by the fact that the consequences of the injurious act could have been prevented by the care or skill of the injured party.”—674
Nature of Defendant’s Act of Entry

Serota v. M. & M. Utilities, Inc.

(N.Y. District Court, Nassau County—1967)

Facts: D delivered oil to the P, but the P did not want it, as he contracted elsewhere; D delivered for the prior owner, who did not terminate the contract. Whether the delivery of oil to a subsequent owner of property that results in spillage and resulting damage constitutes a trespass?-YES

Rule of Law: “In a general sense any invasion of another’s rights is a trespass.  In the law ‘trespass’ has a well ascertained and fixed meaning, which in its general signification embraces every infraction of a legal right; and so the term ‘trespass’ in its broadest sense has been held to mean any misfeasance, transgression, or offense which damages another’s person, health, reputation, or property.”—678—87 C.J.S. Trespass § 1.

“It was not necessary, however, that the trespasser intend to commit a trespass or even that he know that his act will constitute a trespass….  The actor may be innocent of moral fault, but there must be an intent to do the very act which results in the immediate damage.  In other words, trespass requires an intentional act.  Harper on Torts, (1932) § 27”—679
Rushing v. Hooper-McDonald, Inc.

(Alabama Supreme Court—1974)

Facts: P leased land on which there was a fish pond; D had land higher on the hill and dumped asphalt that eventually went into a stream, and into the pond, killing the fish. Whether a trespass is committed by one who discharges asphalt in such a manner that it will in due course invade a neighbor’s realty and thereby cause harm?-YES

Rule of Law: “A trespass may be committed by disturbing the possession of the occupant, though the person committing the trespass does not actually go on the premises, as by throwing water or missiles on the land, or removing a partition fence, though the trespasser does not place his foot on the land.”—681

***”Serota and Rushing are among numbers of cases that can be cited for the general proposition that trespass is an absolute liability tort.”—682 

Defenses

Florida Publishing Co. v. Fletcher

(Florida Supreme Court.—1976)

Facts: P filed suit for invasion of privacy and trespass when media people entered her home after a fire killed her daughter and she found out through the newspaper.  Whether the authorized entry of media personnel in one’s home constitutes trespass and invasion of privacy where common custom and usage permits this practice and nobody objected to their entry?-NO

Rule of Law: The authorized entry of media personnel in one’s home does not constitute trespass and invasion of privacy where common custom and usage permits this practice and nobody objected to their entry.

“The law is well settled in Florida and elsewhere that there is no lawful trespass when peaceable entry is made, without objection, under common custom and usage.”—684

I. “Although the case authority is skimpy, it seems clear that genuine emergencies not of the intruder’s own making will justify an entry against the consent of an owner of land to protect the life and limb of the entrant.”—687 

Remedies

Turner v. Southern Excavation, Inc.

(La. Court of Appeal, 2d Cir.—1975)

Facts: P sued the D’s for mental anguish, humiliation and property damage after they cleared her land of trees when she expressly denied them access to do so.

Rule of Law: “The courts of Louisiana have consistently recognized the right of property owners to recover damages done to the aesthetic value of their property.”—688

“There is no hard and fast rule for measuring damages in a case of willful and wanton trespass and destruction of private property.  The court must adopt an approach in each case that will do substantial justice between the parties.”—689

I. “Dumont v. Miller stands for the universally accepted rule that damages as such are not a necessary element of the plaintiff’s prima facie case.  This emphasizes that the gravamen of the wrong is intrusion onto the right of exclusive possession.”—689 

II. “As noted in Turner, the most commonly accepted measure of actual damages for trespass to property is the diminution of market value caused by the invasion.”—690 

Trespass to Chattels and Conversion

Fouldes v. Willoughby

(English Case—1841)

Facts: Whether the removal of two horses from a ferry, and their subsequent sale, constitutes a conversion when the defendant’s intent was simply to remove the horses’ owner from the ferry?-NO

Rule of Law: “In order to constitute a conversion, it is necessary either that the party taking the goods should intend some use to be made of them, by himself or by those for whom he acts, or that, owing to his act, the goods are destroyed or consumed, to the prejudice of the lawful owner.”—695

Masonite Corporation v. Williamson

(Miss. Supreme Court—1981)

Facts: Whether Hines’ failure to notice that her property did not extend as far as Brown was cutting, and subsequent acceptance of payment for timber belonging to others constitutes a conversion?-YES

Rule of Law: “Conversion results from conduct intended to affect property.  Conversion requires an intent to exercise dominion or control over goods inconsistent with the true owner’s rights.”—697 

“It is well settled that when a trespass is willful, the trespasser is held liable for enhanced damages….”—698 

“[W]e are of opinion that the delivered value of timber is the appropriate measure of damages against one who unknowingly purchased converted timber from a willful trespasser.”—698

I. “Conversion is clearly the more potent tort because of the remedy, in effect a forced sale of the converted chattel to the tortfeasor.”—699

II. “the essential element of the tort are the intentional exercise of dominion over the property of another and the right of immediate possession in the plaintiff vis-à-vis the defendant who violated the plaintiff’s right.”—699 

III. “The typical conversion remedy is to award the value of the thing at the date of conversion.  In addition, many courts award interest from the date of conversion.”—699

IV. Restatement (2d) of Torts, § 222A

(1) Conversion is an intentional exercise of dominion or control over a chattel which so seriously interferes with the right of another to control it that the actor may justly be required to pay the other the full value of the chattel.

(2) In determining the seriousness of the interference and the justice of requiring the actor to pay the full value, the following factors are important:

(a) the extent and duration of the actor’s exercise of dominion or control;

(b) the actor’s intent to assert a right in fact inconsistent with the other’s right of control’

(c) the actor’s good faith;

(d) the extent and duration of the resulting interference with the other’s right of control;

(e) the harm done to the chattel;

(f) the inconvenience and expense caused to the other.

V. With regard to what types of things can be converted, “Courts are now more likely to permit recovery of the value of the intangible asset than they once were.”—700, e.g. stock certificates.

Nuisance

Sic utere two ut alienum non laedas

(A nuisance may be merely a right thing in the wrong place)

The Gravamen of Private Nuisance

Baldwin v. McClendon

(Alabama Supreme Court—1974 )

Facts: Whether the noxious odor arising from an adjoining hog production facility is sufficient to constitute a private nuisance?-YES

Rule of Law: In Grady v. Wolsner, “the court said that anything constructed on a person’s premises which, of itself, or by its intended use, directly injures a neighbor in the proper use and enjoyment of his property, is a nuisance.”—702  

“On several occasions, we have defined a private nuisance as ‘any establishment, erected on the premises of one, though for the purposes of trade or business, lawful in itself, which, from the situation, the inherent qualities of the business, or the manner in which it is conducted, directly causes substantial injury to the property of another, or produces material annoyance and inconvenience to the occupants of adjacent dwellings, rendering them physically uncomfortable, is a nuisance.  In applying this principle, it has been repeatedly held that smoke, offensive odors, noise, or vibrations, when of such degree or extent as to materially interfere with the ordinary comfort of human existence, will constitute a nuisance.”—703
McCarty v. Natural Carbonic Gas Co.

(N.Y. Court of Appeals—1907)

Facts: Whether a manufacturer’s use of soft coal in the production of steam that decreases the rental value of a nearby home constitutes a nuisance?-YES

Rule of Law: “Location, priority of occupation, and the fact that the injury is only occasional, are not conclusive, but are to be considered in connection with all the evidence, and the inference drawn from all the facts proved whether the controlling fact exists that the use is unreasonable.  If that fact is found, a nuisance is established, and the plaintiff is entitled to relief in some form.”—705  

“if the use is such ‘as to produce a tangible and appreciable injury to neighboring property, or such as to render its enjoyment specially uncomfortable or inconvenient,’ it constitutes a nuisance.”—705

I. “In essence, therefore, to establish the presence of a nuisance is to establish only damages.  Still remaining is to establish whether or not the actions of the perpetrator of the nuisance are legally culpable.”—708 

II. “Nuisances fall into two categories—nuisance per se and nuisance per accidens or in fact.  A nuisance per se is an act, instrument, or structure which is a nuisance at all times and under any circumstances.  A nuisances per accidens or nuisance in fact is an act, instrument, or a structure which becomes a nuisance by reason of surrounding circumstances.”—709 

Gravamen of Public Nuisance

Culwell v. Abbot Construction Co.

(Kansas Supreme Court—1973)

Facts: Whether a chalk line that is in place temporarily and is used for the purpose of marking out a construction area constitutes a public nuisance?-NO

Rule of Law: “Today, it is uniformly held that a private individual has no action for the invasion of a purely public right, unless his damage is in some way to be distinguished from that sustained by other members of the general public.”—711, 712

“[O]bstructions of public streets or sidewalks of a temporary nature reasonably necessary for the improvement of private property or incidental to the proper use and enjoyment of the premises are not nuisances.”—712

To be considered public, the nuisance must affect an interest common to the general public, rather than peculiar to one individual or only a few.”—711
Remedies

Helmkamp v. Clark Ready Mix Co.

(Iowa Supreme Court—1974)

Facts: Whether the appropriate damage remedy in the present case should be injunctive relief, monetary damages, or some combination of the two?-Injunctive

Rule of Law: “The court has stated, ‘to justify the abatement of a claimed nuisance the annoyance must be such as would cause physical discomfort or injury to a person of ordinary sensibilities.”—714 

Under the Restatement (2d) of Torts, §936(1), “The appropriateness of injunction against tort depends on a comparative appraisal of all of the factors in the case, including the following primary factors:

(a) the character of the interest to be protected,

(b)  the relative adequacy to the plaintiff of injunction and of other remedies,

(c) plaintiff’s delay in bringing suit,

(d) plaintiff’s misconduct,

(e) the relative hardship likely to result to defendant if injunction is granted and to plaintiff it is denied,

(f) the interests of third persons and of the public, and

the practicality of framing and enforcing the order of judgment.

Environmental Torts

I. “Trespass to land and public nuisance are the common law tort causes of action most helpful in combating pollution of the human environment.”—717 

Defamation

Defamatory Content
Villers v. Monsley

(English Case—1769)

Facts: Whether writing and publishing a statement that a man has the itch and smells of brimstone constitutes libel?-YES

Rule of Law: “[if] any man deliberately or maliciously publishes any thing in writing concerning another which renders him ridiculous, or tends to hinder mankind from associating or having intercourse with him, an action well lies against such publisher.”—796
Salomone v. Macmillan Publishing Co.

(N.Y. Supreme Court—1978)

Facts: Whether a written statement that is part of a humorous book may constitute libel per se if the statement refers to  somebody as a “child molester”?-YES

Rule of Law: “A statement is defamatory on its face if it is clearly damaging to the reputation of the person to whom it relates.”—798 

“The principle is well established that an allegedly libelous statement must be read and understood in the context in which it appears.”—799

“The context of a defamatory imputation includes all parts of the communication which are ordinarily heard or read with it.”—799
Salomone v. Macmillan Publishing Co. II

(N.Y. Supreme Court, Appellate Division—1980)

Facts: Whether the trial court erred in failing to grant a motion to dismiss?-YES

Rule of Law: “[I]t has long been held in this state that [mental anguish] is compensable only when it is concomitant with loss of reputation.”—801

I. “The Restatement (Second) of Torts § 559 (1977) defines a defamatory statement as one that tends to harm an individual’s reputation by ‘lower[ing] him in the estimation of the community or [by] deter[ring] third persons from associating or dealing with him.”—802 

II. Libel is WRITTEN DEFAMATION

III. Slander is SPOKEN DEFAMATION

IV. “A defamatory statement is libel if it is in permanent form and slander if it consists in significant words or gestures.  The practical difference is that libel is actionable per se, but slander is not actionable without proof of special damage, unless it falls within certain exceptional categories.”—803

A. The exceptional categories include:

1. imputation of a criminal offense punishable with imprisonment, not including an offense for which imprisonment may be inflicted on non-payment of a fine which has been imposed;

2. imputation of a contagious or infectious disease likely to prevent other persons from associating with the plaintiff;

3. imputation of unchastity or adultery to any woman or girl—being statutory exception introduced by the Slander of Women Act 1891, which also provides that ‘a plaintiff shall not recover more costs than damages unless the judge shall certify that there were reasonable grounds for bringing the action’;

4. imputation of unfitness, dishonesty or incompetence in any office, profession, calling, trade or business held or carried on by the plaintiff at the time when the slander was published.

V. Libel per quod is “libel [that] does not plainly show on the face of the published words.”—804 

Lewis v. Daily Telegraph Ltd.

(English—1964)

Facts: Whether newspaper articles that appear to imply that the Ps are being investigated for fraud are sufficient to constitute defamation?—NO 

Rule of Law: “It is not … correct to say as a matter of law that a statement of suspicion imputes guilt.”—809 

When the evidence of defamation lies in innuendoes, the judge must direct the jury as to whether the words may or may not have defamatory meanings.   

E. Hulton & Co. v. Jones

(English—1910)

Facts: Whether the party who allegedly published libelous material must have intended to be libelous or intended to defame the P specifically to be liable for libel?—NO 

Rule of Law: Libel “consists in using language which others knowing the circumstances would reasonably think to be defamatory of the person complaining of and injured by it. A person charged with libel cannot defend himself by shewing that he intended in his own breast not to defame, or that he intended not to defame the plaintiff if in fact he did both.”—812

I. “As a rule, courts have been unwilling to permit juries to determine that any particular person has been defamed when the plaintiff is merely one member of a fairly sizeable group, but the smaller the group and the more universal the attribution the more likely the action will be permitted.”—814 

II. “Defamation is a wrong to reputation.  Dead people cannot be defamed, and many jurisdictions hold that only natural persons can be defamed. …  Some jurisdictions do permit defamation actions by non-natural persons.”—814

Publication

Collerton v. MacLean

(English—1962)

Facts: Ds made libelous statements in a requisition to Executive Committee where P was secretary and responsible for providing it to the committee.

Rule of Law: “A defamatory statement is a statement which is calculated to lower the plaintiff in the estimation of right thinking men, or cause him to be shunned or avoided or expose him to hatred, contempt or ridicule, or one which is calculated to convey an imputation disparaging to him in his business or office or calling.”—815     

“It is stated … that by publication is meant the making known of the defamatory matter after it has been written, to some person other than the person of whom it is written.  If the statement is sent straight to the person of whom it is written, there is no publication of it.”—817

I. “Defamation has always been a strict liability tort, having been recognized as such as early as the seventeenth century in Mercer v. Sparks.”—819 

II. “whether or not the defendant was reasonable in his belief in the truth of a defamatory statement that was in fact false is simply irrelevant in the common law of defamation.  Nevertheless, as is suggested in Collerton, the common law did require either an intention to publish the defamation to someone other than the defamed person or negligent publication.”—819 

Malice
New York Times Co. v. Sullivan

(S.Ct.—1964)

Facts: Whether the Constitutional protections of free speech and press may limit a State’s power to award damages for libel to a public official who brought suit against his critics for official conduct?-YES

Rule of Law: “The constitutional guarantees require, we think, a federal rule that prohibits a public official from recovering damages for a defamatory falsehood relating to his official conduct unless he proves that the statement was made with ‘actual malice’—that is, with knowledge that it was false or with reckless disregard of whether it was false or not.”—821 

“[T]he Constitution delimits a State’s power to award damages for libel in actions brought by public officials against critics of their official conduct.”—822
Gertz v. Robert Welch, Inc.

(S.Ct. 1974)

Facts: What is the proper standard of liability for a publisher or broadcaster of defamatory statements toward a private individual?

Whether States may permit the recovery of presumed or punitive damages in an action for defamation?

Whether the P may be deemed a public figure, and thus may not recover because he “invite[d] attention and comment”?

Rule of Law: “[W]e hold that the States may not permit recovery of presumed or punitive damages, at least when liability is not based on a showing of knowledge of falsity or reckless disregard for the truth.”—828 

No.  “Absent clear evidence of general fame or notoriety in the community, and pervasive involvement in the affairs of society, an individual should not be deemed a public personality for all aspects of his life.  It is preferable to reduce the public-figure question to a more meaningful context by looking to the nature and extent of an individual’s participation in the particular controversy giving rise to the defamation.”-829

In short, the private defamation plaintiff who establishes liability under a less demanding standard than that stated by New York Times may recover only such damages as are sufficient to compensate him for actual injury.”—829 

Damages
Gertz Dissent of Justice White

Reasoning: “The Court rejects the judgment of experience that some publications are so inherently capable of injury, and actual injury so difficult to prove, that the risk of falsehood should be borne by the publisher, not the victim.”—835

“While a jury award in any type of civil case may certainly be unpredictable, trial and appellate courts have been increasingly vigilant in ensuring that the jury’s result is ‘based upon a rational consideration of the evidence and the proper application of the law.”—836

Defenses

Justification

Truth (N.Z.) Ltd. v. Avery

(New Zealand Case—1959)

Facts: Whether the defendant was entitled to have the jury instructed that there could be no action for defamatory comment if the comment was true or if it was “fair” even if not true?

Whether a judge can instruct a jury to decide whether published words constitute fact or comment?.

Rule of Law: “The defense of fair comment is, of its nature, concerned with comment only: ‘the defense of fair comment is concerned with expressions of opinion as distinguished from assertions of fact’; and its purpose is to protect the comment, not on the ground that it is true in the sense of being correct but on the ground that, even though untrue, it should nevertheless be protected as an honest expression of opinion on a matter of public interest.”—840 

“It cannot be questioned that it is the duty of the Judge to leave all doubtful statements to the jury to decide to which class they belong.”—840

Fair Comment

Lane v. Random House, Inc.

(U.S. District Court for D.C.—1995)

Facts: Whether the fair comment privilege applies to a case where the defendant has stated that the plaintiff is “guilty of misleading the American public”?—YES 

Whether the First Amendment protects a defendant’s right to state that the plaintiff is “guilty of misleading the American public”?—YES 

Rule of Law: “The common law privilege of fair comment applies where the reader is aware of the factual foundation for a comment and can therefore judge independently whether the comment is reasonable.  Fair comments are not actionable in defamation ‘[b]ecause the reader understands that such supported opinions represent the writer’s interpretation of the facts presented, and because the reader is free to draw his or her own conclusions based upon those facts.. . .”  In the District of Columbia, the fair comment privilege can be invoked even if the underlying facts are not included with the comment.”—844 

“To be defamatory, a statement must be ‘objectively verifiable’ as true or false.  To insure room for ‘imaginative expression’ and ‘rhetorical hyperbole,’ statements are only actionable if they have an explicit or implicit factual foundation.  Full constitutional protection exists for rhetoric that, due to its loose, figurative tone cannot reasonably be interpreted as stating actual facts about an individual, and for imprecise statements that are not susceptible of being proved true or false.”—844

“In addition to the defense of ‘fair comment,’ which applies generally to critical evaluations of performances and writings, many courts have acknowledged a qualified privilege to make a fair and accurate report of judicial proceedings, including, in some jurisdictions, information recorded in police blotters.”—847 

Absolute Privilege

Barr v. Matteo

(S.Ct. 1959)

Facts: Whether a defendant’s claim of absolute privilege, when the alleged libelous act took place in the course of the defendant’s official governmental duties, is a bar to the maintenance of a suit in spite of allegations of malice?—YES 

Rule of Law: “[A] publicly expressed statement of the position of [an] agency head, announcing personnel action which he planned to take in reference to the charges so widely disseminated to the public, was an appropriate exercise of the discretion which an officer of that rank must possess if the public is to function effectively.”—851

I. “Although the authorities split, many courts afford local governmental legislative and executive officials an absolute privilege for statements made within the scope of official proceedings.”

Qualified Privilege

Watt v. Longsdon

(English Case—1930)

Facts: Whether, as to each of the letters published, there was a duty to communicate on the part of the publisher, and a corresponding interest on the part of the recipient?  D received/sent letters regarding the P’s alleged infidelity in a corporate context.

Rule of Law: “In general, an action lies for the malicious publication of statements which are false in fact, and injurious to the character of another (within the well-known limits as to verbal slander), and the law considers such publication as malicious, unless it is fairly made by a person in the discharge of some public or private duty, whether legal or moral, or in the conduct of his own affairs, in matters where his interest is concerned.”—855 

However, the publisher may lose his or her privilege “by going beyond the limits of the duty or interest, or they may be published with express malice, so that the occasion is not being legitimately used, but abused.”—855 

For application of the privilege, there must be (1) “a public or private duty to communicate, whether legal or moral; (2) that the communication should be ‘fairly warranted by any reasonable occasion or exigency’; (3) or a statement in the conduct of his own affairs where his interest is concerned.”-855

Injurious Falsehood

Whildin v. Kovacs

(Illinois Appellate Court—1980)

Facts: Whether a complaint alleging slander of title or injurious falsehood must explicitly allege malice?—YES 

Rule of Law: “Slander of title is a false and malicious publication, oral or written, of words which disparage a person’s title to property resulting in special damages.”—860

“The act of maliciously recording a document which casts a cloud upon another’s title to real estate is actionable as slander of title.”—860 

“However, if the party who records the document has reasonable grounds to believe that he has title or a claim to the property, he has not acted with malice.”—860 

The allegation of malice is “essential in order to state a cause of action for slander of title.”—861

Chapter 20--Invasion of Privacy

Warren & Brandeis; “The Right to Privacy”

I. General rules of the right of privacy

A. “The right to privacy does not prohibit any publication of matter which is of public or general interest.

B. The right to privacy does not prohibit the communication of any matter, though in its nature private, when the publication is made under circumstances which would render it a privileged communication according to the law of slander and libel.

C. The law would probably not grant any redress for the invasion of privacy by oral publication in the absence of special damage.

D. The right of privacy ceases upon the publication of the facts by the individual, or with his consent.

E. The truth of the matter published does not afford a defense.  Obviously, this branch of the law should have no concern with the truth or falsehood of the matters published.  It is not for injury to the individual’s character that redress or prevention is sought, but for injury to the right of privacy.

F. The absence of malice in the publisher does not afford a defense.

1. Viewed as a wrong to the individual, this rule is the same pervading the whole law of torts, by which one is held responsible for his intentional acts, even though they are committed with no sinister intent; and viewed as a wrong to society, it is the same principle adopted in a large category of statutory offenses.”—865 

Protected Interests

Froelich v Adair

(Kansas Supreme Court—1973)

Facts: Whether the manner in which privileged matter has been obtained may be considered in a claim of invasion of privacy by intrusion?-YES; woman wanting divorce sued by husband after she said he was gay; tried to obtain hair from his alleged lover.

Rule of Law: Invasion of privacy “is a cause of action based upon injury to plaintiff’s emotions and his mental suffering….  Invasion of privacy torts which require publication and defamation torts share the common defense of privileged communications which grant immunity to otherwise actionable publication.  Judicial proceedings are absolutely privileged communications, and statements in the course of litigation otherwise constituting an action for slander, libel, or one of the invasion of privacy torts involving publication, are immune from such actions.”—869

HOWEVER, “Conclusions of law based upon the immunities of privileged communications are not relevant to charges of invasion of privacy by intrusion since intrusion does not require publication to be actionable.”—869

The court laid out several types of invasion of privacy in the restatement.  Those include: § 652B-Intrusion upon seclusion.  This requires an invasion of the plaintiff’s solitude or seclusion, physically or otherwise, if the intrusion would be highly offensive to a reasonable man; § 652C-Appropriation of name or likeness; § 652D-Publicity given to private life.  This requires that the defendant appropriated for his own use or benefit the name or likeness of another; and §652E-Publicity placing a person in false light.  This requires that the plaintiff must have been placed in a false light, before the public, in a way that is highly offensive to a reasonable man.

Aquino v. Bulletin Co.

(Penn. Superior Court—1959)

Facts: Whether “an article using a privileged newsworthy event as a basis, [can] be so presented that it will constitute an unwarranted invasion of the right of privacy of a person involved in such event”?-YES; Divorce proceeding printed in newspapers; article had an illustration and was critical of the parties to the divorce.

Rule of Law: “a bare recital of the facts would be no unwarranted invasion of the right of privacy where the recital relates to matters of public interest.  However, it is possible for a writer or an illustrator to so color or slant his work, even though it relates to a matter of common and public interest, as to picture the persons who are the subjects of his work in a derogatory or humiliating or embarrassing light.  A bald recitation of facts already known or readily available to the public gives no right of action.  Liability … exists only if the published account or the illustration accompanying it is such that the publisher should realize that it would be offensive to persons of ordinary sensibility, that it goes beyond, in other words, the limits of decency.”—874—Quoting jury instructions.
Lugosi v. Universal Pictures

(Cal. Supreme Court—1979)

Facts: Whether “Bela Lugosi had granted to [Universal] in his contracts with [Universal] merchandising rights in his movies portrayal of Count Dracula, the nature of such rights, and whether any rights, if retained by Bela Lugosi, descended to the [plaintiffs]?”-NO

Whether “the right to exploit name and likeness can be assigned because it is a ‘property’ right?”-NO

Rule of Law: “After [one’s] death, his name [is] in the public domain.  Anyone … could use it for a legitimate commercial purpose.”—878 

“[T]he right to exploit name and likeness is personal to the artist and must be exercised, if at all, by him during his lifetime.”—879

Defenses

Cantrell v. Forest City Publishing Co.

(S.Ct.—1974)

Facts: Whether a magazine publisher can be held vicariously liable for the knowing falsehoods contained in an article written by a staff writer?-YES

Rule of Law: A magazine publisher can be held vicariously liable for the knowing falsehoods contained in an article written by a staff writer.

Chapter 21—Constitutional Torts

“Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or Territory or the District of Columbia, subjects or causes to be subjected, any citizen of the United States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured in an action at law, suit in equity, or other proper proceeding for redress.  For the purposes of this section, any Act of Congress applicable exclusively to the District of Columbia shall be considered to be a statute of the District of Columbia.—42 U.S.C. § 1983

Barnier v. Szentmiklosi

(U.S. D.C. for E.D. of Michigan 1983)

Facts: Whether the process provided by the State of Michigan after the alleged deprivation of Due Process occurred comports with Constitutional requirements?-YES

Whether the alleged victim of a § 1983 violation may recover under that statute if adequate remedies exist through state law?-NO

Rule of Law: “[W]hen no practical way to provide a predeprivation hearing exists, a postdeprivation hearing at a ‘meaningful time and in a meaningful manner’ will suffice.”—894 

“[W]here the state is prepared to adequately remedy the loss of an interest protected by the Fourteenth Amendment, no Constitutional deprivation is alleged.  In other words, if there is no lack of due process, there is no cause of action under § 1983 for deprivation of due process.”—896

“A § 1983 claim has two elements.  First, the plaintiff must show that some person has deprived him of a federal right, either statutory or Constitutional.  Second, the plaintiff must prove that that person acted under color of state or territorial law.”—891
Who Owes the Duty?

I. Every person

A. “The statute imposes liability upon ‘every person’ who violates its provisions.  Case law makes it abundantly clear that any natural person, including a governmental official, is subsumed within that term as are most non-natural persons such as corporations.”—897

II. Color of State Law

A. “The purpose of § 1983 is to supply statutory remedies to enforce … restraints upon actions which fall within the ‘under color of statute, ordinance, regulation, custom, or usage’ language of the statute. …  the color of law criterion eliminates all purely private acts from the scope of the statutory wrong.”—898 

Breach of Duty

I. Constitution

A. “[T]he United States Constitution creates rights of several classes.  As far as § 1983 violations are concerned, the most straightforward actions involve express constitutional guarantees, such as the ex post facto and Bill of Attainder provisions of Article I, §10.”—899 

B. “Although some doubt may be raised about the point, it appears that violations of express constitutional provisions are actionable per se, somewhat similar to common law defamation per se actions, thereby permitting the award of general damages without any proof of actual damages.”—899 

Causation

Damages

Carey v. Piphus

(S.Ct.-1978)

Facts: Whether actual injury must be proved to substantiate a claim of violation of due process pursuant to 42 U.S.C. § 1983?—YES 

Rule of Law: “[N]either the likelihood of … injury nor the difficulty of proving it is so great as to justify awarding compensatory damages without proof that such injury actually was caused.”—905 

“[S]ubstantial damages should be awarded only to compensate actual injury or, in the case of exemplary or punitive damages, to deter or punish malicious deprivations of rights.”—905

City of Newport v. Fact Concerts, Inc.(notes)

(S.Ct.-1981)

Rule of Law/Reasoning: “[A]n award of punitive damages against a municipality ‘punishes’ only the taxpayers, who took no part in the commission of the tort.  These damages are assessed over and above the amount necessary to compensate the injured party.  Thus, there is no question here of equitably distributing the losses resulting from official misconduct.  Indeed, punitive damages imposed on a municipality are in effect a windfall to a fully compensated plaintiff.”—906 

“In sum, we find that considerations of history and policy do not support exposing a municipality to punitive damages for the bad faith actions of its officials.”—907 

Harlow v. Fitzgerald

(S.Ct.-1982)

Facts: Whether executive officials acting in the scope of their official duties maintain absolute immunity in tort actions?-NO

Whether executive officials acting in the scope of their official duties maintain qualified immunity in tort actions?-YES

Rule of Law: “In order to establish entitlement to absolute immunity a Presidential aide first must show that the responsibilities of his office embraced a function so sensitive as to require a total shield from liability.  He then must demonstrate that he was discharging the protected function when performing the act for which liability is asserted.”—910   

“[B]are allegations of malice should not suffice to subject government officials either to the costs of trial or to the burdens of broad-reaching discovery.  We therefore hold that government officials performing discretionary functions generally are shielded from liability for civil damages insofar as their conduct does not violate clearly established statutory or constitutional rights of which a reasonable person would have known.”—912

Class Notes

I. Product liability

A. When injured by a product, you can usually recover under three causes of action

1. Strict product liability

2. Negligence

3. Contract

B. Winterbottom v. Wright

1. Privity of contract is required for third parties to recover

2. Issue of sovereign immunity may have been a factor since the owner of the carriage was the Postmaster General

C. Thomas v. Winchester

1. D raised the argument that there was no privity; Court declared that dangerous articles impose liability with or without privity

D. Henningsen

1. Implied warranty of reasonable fitness accompanies cars even if there is an express limitation to the contrary

II. Strict liability

A. There must be a defect in the product

1. The defect could be in:

a. The production

b. The design

c. “Condition” defect (nothing wrong with the product per se, but something happens as a result of the normal use of the product, e.g., Ortho.)

B. West

1. Strict liability complements negligence and breach of warranty

2. Strict liability is not negligence per se because fault is not a consideration as it is in negligence

3. There was a design defect and there were foreseeable bystanders

4. “Strict liability means negligence as a matter of law or negligence per se, the effect of which is to remove the burden from the user of proving specific acts of negligence.”—635—WRONG—BAD OPINION

5. “An action under the strict liability doctrine eliminates the notice requirement, restricts the effectiveness of disclaimers to situations where it can be reasonably said that the consumer has freely assumed the risk, and abolishes the privity requirement.  The doctrine of strict liability does not introduce a notion of ‘defective condition unreasonably dangerous to the user or consumer or to his property’ which is different from the notion of ‘unmerchantability’ as applied in warranty law.”—634

C. Wooderson

1. No defect in the product

2. Policy argument—you want manufacturers to test and avoid the possibility of injury to users of drugs.  Thus, a manufacturer has a duty to warn of known or foreseeable side effects/injury.

III. Trespass to Property

A. Florida Publishing

1. Court used consent of the emergency people as a justification, not consent of the homeowners (BAD JUDGE!!!)

2. Although emergency people have authority to be in the house, do they have the authority to authorize the entry of newspeople???

IV. Nuisance

A. Nuisance is easier to prove than negligence because negligence requires proof of all 5 elements, as opposed to the strict liability standard of nuisance

V. Tortious interference with contractual relations

A. Focuses on the nature of the bad behavior, not whether you know there was a contract

VI. Defamation

A. Some jurisdictions presume malice if there is a defamatory statement and publication

B. Simplest example is a defamatory statement, publication, malice, and damages

C. Whether a statement may be considered defamatory is a question of law

D. Whether a statement has in fact defamed a plaintiff is a question of fact

E. Salomone II

1. Did not reverse the first opinion; simply stated that there were no damages

F. Libel per quod = not per se

1. Libel is that which is reduced to a permanent form, such as a recording/movie/book

G. Slander

1. Damages must be shown

H. Lewis

1. Court did not conclusively decide the case, but remanded so the jury could get new instructions and decide on the factual issues of defamation

I. E. Hulton

1. Whether a statement is libelous or not is always a question for the jury

