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Enforceability

The Bargain Theory of Consideration

Restatement (Second) of Contracts—Summary of Enforceability

(1) A contract is an enforceable promise (§§ 1 and 2);

(2) With some exceptions (§ 17(2)), to be enforceable a promise must be supported by a consideration (§ 17(1));

(3) A promise is supported by a consideration if it is bargained for (§ 71(1));

(4) A promise is bargained for “if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.”  (§ 71(2))

Distinguishing Bargains from Gratuitous Promises

Johnson v. Otterbein University—Supreme Court of Ohio—1885

Facts: D promised to pay P $100 to offset part of the University’s debt, but no consideration was given.

Rule of Law: “It is an elementary principle that an executory contract to give is without consideration, and that a promise to pay money as a gift may be revoked at any time before payment.”

A promise to apply a sum of money to an outstanding debt is not sufficient to constitute a consideration.

In order to constitute a legal consideration, the promise made by the promisee must be to the advantage of the promisor or the detriment of the promisee.  Also, a promise to apply a sum of money to an outstanding debt is not sufficient to constitute a consideration.

Class Notes: Debt owed by the D is not valid consideration because it already existed; modern theory of consideration has abandoned the idea of benefit or detriment.

Hamer v. Sidway—Court of Appeals of New York—1891

Facts: Willie Sr. promised to pay Willie Jr. (nephew) $5000 if he did not use tobacco, alcohol, etc.; Willie Sr. died before he could give the money; Jr. sues.

Rule of Law: According to Pollock, in his work on contracts, page 166, “Consideration means not so much that one party is profiting as that the other abandons some legal right in the present or limits his legal freedom of action in the future as an inducement for the promise of the first.”

A promise to refrain from engaging in legally protected activities is sufficient to constitute a legal consideration.

Hamer v. Sidway II—Supreme Court, General Term, Fourth Dept.—1890

Facts: Willie Sr. promised to pay Willie Jr. (nephew) $5000 if he did not use tobacco, alcohol, etc.; Willie Sr. died before he could give the money; Jr. sues.

Rule of Law: A promise to refrain from engaging in legally protected activities is not sufficient to constitute a legal consideration.

Class Notes: Moral consideration is only valid if the D gained a material benefit from the actions of the P.
Restatement (Second) of Contracts

§ 24—Offer Defined

Comment

b. Proposal of Contingent Gift.  A proposal of a gift is not an offer within the present definition; there must be an element of exchange.  Whether or not a proposal is a promise, it is not an offer unless it specifies a promise or performance by the offeree as the price or consideration to be given by him.  It is not enough that there is a promise performable on a certain contingency.

§ 71—Requirement of Exchange; Types of Exchange

(1) To constitute consideration, a performance or a return promise must be bargained for.

(2) A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.

(3) The performance may consist of

(a) an act other than a promise, or

(b) a forbearance, or

(c) the creation, modification, or destruction of a legal relation.

(4) The performance or return promise may be given to the promisor or to some other person.  It may be given by the promisee or by some other person.

Comment

(a) In part: “consideration refers to an element of exchange which is sufficient to satisfy the legal requirement; the word ‘sufficient’ would be redundant and is not used.”

(b) In part: “Here, as in the matter of mutual assent, the law is concerned with the external manifestation rather than the undisclosed mental state: it is enough that one party manifests an intention to induce the other’s response and to be induced by it and that the other responds in accordance with the inducement … But it is not enough that the promise induces the conduct of the promisee or that the conduct of the promisee induces the making of the promise; both elements must be present, or there is no bargain.”

§ 81—Consideration as Motive or Inducing Cause

(1) The fact that what is bargained for does not of itself induce the making of a promise does not prevent it from being consideration for the promise.

(2) The fact that a promise does not in itself induce a performance or return promise does not prevent the performance or return promise from being consideration for the promise.

Past Consideration

Moore v. Elmer—Supreme Judicial Court of Mass.—1901

Facts: D promised to pay off P’s mortgage note, allegedly in exchange for the past consideration of clairvoyant “sittings” that were freely given by the P.

Rule of Law: “The modern authorities which speak of services rendered upon request as supporting a promise must be confined to cases where the request implies an undertaking to pay, and do not mean that what was done as a mere favor can be turned into a consideration at a later time by the fact that it was asked for.”

Past consideration made without relation to the present contract is not sufficient legal consideration.
Moral Consideration

Mills v. Wyman— Supreme Judicial Court of Mass.—1825

Facts: Decedent sailor was taken care of by P; D father of decedent offered to pay for his son’s care; then refused to pay; no consideration was given.

Rule of Law: “A deliberate promise, in writing, made freely and without any mistake, one which may lead the party to whom it is made into contracts and expenses, cannot be broken without a violation of moral duty.  But if there was nothing paid or promised for it, the law, perhaps wisely, leaves the execution of it to the conscience of him who makes it.  It is only when the party making the promise gains something, or he to whom it is made loses something, that the law gives the promise validity.”

A moral obligation is not sufficient as the only manifestation of a legal consideration for an express promise.

Webb v. McGowin—Court of Appeals of Alabama—1935

Facts: P injured when he tried to avoid hitting D on the head with a pine block; D offered to pay $15 every two weeks for life; stopped payment after D died; P sued.

Rule of Law: “It is well settled that a moral obligation is a sufficient consideration to support a subsequent promise to pay where the promisor has received a material benefit, although there was no original duty or liability resting on the promisor.”

Webb v. McGowin II—Supreme Court of Alabama—1936—Cert. denied

Facts: P injured when he tried to avoid hitting D on the head with a pine block; D offered to pay $15 every two weeks for life; stopped payment after D died; P sued.

Rule of Law: “The opinion of the Court of Appeals here under consideration recognizes and applies the distinction between a supposed moral obligation of the promisor, based upon some refined sense of ethical duty, without material benefit to him, and one in which such a benefit did in fact occur.  We agree with that court that if the benefit be material and substantial, and was to the person of the promisor rather than to his estate, it is within the class of material benefits which he has the privilege of recognizing and compensating either by an executed payment or an executory promise to pay.”

§ 86—Promise for Benefit Received

(1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.

(2) A promise is not binding under Subsection (1)

(a) if the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or

(b) to the extent that its value is disproportionate to the benefit.

Action Not Taken in Response

Glover v. Jewish War Veterans of the United States—Municipal Court of Appeals for DC—1949

Facts: Murdered pharmacist; reward offered by D; P helped find murderer, but had no knowledge of the reward at the time; also, P was approached by police, not vice versa.

Rule of Law: “In the nature of the case, it is impossible for an offeree actually to assent to an offer unless he knows of its existence.”  1 Williston, Contracts (rev. ed.), § 33.

Glover v. District of Columbia.— Municipal Court of Appeals for DC—1951

Facts: Murdered pharmacist; reward offered by D; P helped find murderer, but had no knowledge of the reward at the time; also, P was approached by police, not vice versa.

Rule of Law: “[O]ne giving information leading to the arrest of a criminal without knowledge that a reward had been offered for such information is not entitled to collect the reward.”

§ 23—Necessity That Manifestations Have Reference to Each Other

It is essential to a bargain that each party manifest assent with reference to the manifestation of the other.

Contract Modification and the Preexisting Duty Rule

Stilk v. Myrick—English Case—1809

Facts: P agreed to be a sailor for 5£ a month; two men deserted; captain promised men additional wages as a result; when time to pay, men were only allowed 5£.

Rule of Law: A contract for personal services may not be modified during the course of performance without consideration.  (Sailors already agreed to do all work in case of emergency).

Alaska Packers’ Assn. v. Domenico—Ninth Cir.—1902

Facts: Ps were hired at $50 or $60 plus two cents for each fish caught; upon arriving in Alaska, men demanded $100; representative of D agreed, but was without authority.

Rule of Law: A valid contract may not be modified without the addition of new consideration.

Brian Construction and Development Co. v. Brighenti—Supr. Court of Conn.—1978

Facts: D was subcontractor who found rubble that would require additional work; P agreed to pay, but not in writing; D stopped work; P had to finish to its detriment.

Rule of Law: “Where a contract must be performed under burdensome conditions not anticipated, and not within the contemplation of the parties at the time when the contract was made, and the promisee measures up to the right standard of honesty and fair dealing, and agrees, in view of the changed conditions, to pay what is then reasonable, just, and fair, such new contract is not without consideration within the meaning of that term, either in law or in equity.”  Blakeslee v. Board of Water Commissioners—Same court.

Unanticipated developments permit the modification of an existing contract if such developments necessitate additional work or consideration.

§ 89—Modification of Executory Contract

A promise modifying a duty under a contract not fully performed on either side is binding

(a) if the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made; or

(b) to the extent provided by statute; or

(c) to the extent that justice requires enforcement in view of material change of position in reliance on the promise.

UCC

§ 2-209—Modification, Rescission, and Waiver

(1) An agreement modifying a contract within this Article needs no consideration to be binding…

Official Comment

“Subsection (1) provides that an agreement modifying a sales contract needs no consideration to be binding.

However, modifications made thereunder must meet the test of good faith imposed by this Act.  The effective use of bad faith to escape performance on the original contract is barred, and the extortion of a ‘modification’ without legitimate commercial reason is ineffective as a violation of the duty of good faith.  Nor can a mere technical consideration support the modification in bad faith.”

United States v. Stump Home Specialties Manufacturing, Inc.—7th Cir.—1990

Rule/Reasoning: “The black-letter rule is indeed that a contract may not be modified without consideration. … The U.C.C. abrogates the rule for the sales of goods.”

“The requirement of consideration has, however, a distinct function in the modification setting – although one it does not perform well – and that is to prevent coercive modifications.”

Adequacy of Consideration

Hardesty v. Smith—Supreme Court of Indiana—1851

Facts: Lamp invention assigned to D; question as to value of the invention since it served as consideration.

Rule of Law: A court will not consider the value of a consideration in relation to the contract in order to determine whether said consideration is sufficient.
“[W]here one person examines an invention to the use of which another has the exclusive right, and, upon his own judgment, uninfluenced by fraud or warranty, or mistake of facts, agrees to give a certain sum for the conveyance of that right to him, such conveyance forms a valid consideration for such agreement.”

Class Notes: A contract is unconscionable if it “shocks the conscience.”

§ 79—Adequacy of Consideration; Mutuality of Obligation

If the requirement of consideration is met, there is no additional requirement of

(a) a gain, advantage, or benefit to the promisor or a loss, disadvantage, or detriment to the promisee; or 

(b) equivalence in the values exchanged; or

(c) “mutuality of obligation.”

Comment

d. Pretended Exchange.  Disparity in value, with or without other circumstances, sometimes indicates that the purported consideration was not in fact bargained for but was a mere formality or pretense.  Such a sham or ‘nominal’ consideration does not satisfy the requirement of § 71.  Promises are enforced in such cases, if at all, either as promises binding by virtue of their formal characteristics under § 6.  See, for example, §§ 95-109 on contracts under seal.

§ 364—Effect of Unfairness

(1) Specific performance or an injunction will be refused if such relief would be unfair because...

(c) the exchange is grossly inadequate or the terms of the contract are otherwise unfair.

Newman & Snell’s State Bank v. Hunter—Supreme Court of Michigan—1928

Facts: P gave up a note to the D.

Rule of Law: The surrender of a worthless piece of paper, which imparts no value to the receiving party, and creates no loss for the giving party, is not sufficient consideration.

Class Notes: Something of no value at all cannot serve as consideration for a promise.

The Doctrine of Promissory Estoppel

The Development of Promissory Estoppel as a Substitute for Consideration—(Goal is to enforce the contract)

Family Promises

Ricketts v. Scothorn—Supreme Court of Nebraska—1898

Facts: P was a bookkeeper when her grandfather offered her $2000 at 6% per year; in reliance P quit her job; after grandfather died, D executor refused to pay.

Rule of Law: “Where a note … is based on a promise to give for the support of the objects referred to, it may still be open to this defense [want of consideration], unless it shall appear that the donee has, prior to any revocation, entered into engagements or made expenditures based on such promise, so that he must suffer loss or injury if the note is not paid.  This is based on the equitable principle that, after allowing the donee to incur obligations on the faith that the note would be paid, the donor would be estopped from pleading want of consideration.”

Promises to Convey Land

Greiner v. Greiner—Supreme Court of Kansas—1930

Facts: Mom gave son some land; son acted in reliance on the promise and moved onto land; mom tried to take land away and sued.

Rule of Law: “A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such action or forbearance, is binding if injustice can be avoided only by enforcement of the promise.”  Section 90 of the Restatement (Second) of Contracts.

A promise to give land may be sufficient to form a binding contract without consideration if the promisee acted in reliance on that promise.

Charitable Subscriptions

Allegheny College v. National Chautauqua County Bank of Jamestown—Court of Appeals of New York (Cardozo)(1927)

Facts: P college tried to raise money; D promised to give $5000 in return for a scholarship in her name; D revoked the promise; P tried to recover.

Rule of Law: With regard to the law of charitable subscriptions, “We have held that a promise of that order is unenforceable like any other if made without consideration….  On the other hand, though professing to apply to such subscriptions the general law of contract, we have found consideration present where the general law of contract, at least as then declared, would have said that it was absent.”—817

Class Notes: Original offer was only an ad or circular, and is therefore not a valid offer.

Promises of a Pension

Feinberg v. Pfeiffer Co.—St. Louis Court of Appeals—1959 

Facts: D company promised to pay P a retirement income; P retired and relied on the income; D tried to nullify the offer since it was without consideration.

Rule of Law: “A promise which the promisor would reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such action of forbearance is binding if injustice can be avoided only by enforcement of the promise.”—828  Doctrine of Promissory Estoppel—Section 90 of the Restatement.

Continued employment, though without an obligation to do so, may not be sufficient consideration for a promise to pay a retirement income.

Reliance on a promise, though without consideration, is sufficient to substitute for consideration if the promisee acted to his detriment.

Construction Bids

James Baird Co. v. Gimbel Bros., Inc.—2d Cir.—1933 –No longer good law
Facts: D miscalculated amount of linoleum needed for a building; found out after it submitted bid; tried to revoke; P already submitted bid.

Rule of Law: “[A]n offer for an exchange is not meant to become a promise until a consideration has been received, either a counter-promise or whatever else is stipulated.  

A subcontract bid that is based on a miscalculation, and is subsequently withdrawn after the general contract bid is placed in reasonable reliance on it, may be revoked if the subcontract bid required an acceptance.

Drennan v. Star Paving Company—Supreme Court of Cal. En Banc-1958 –Good law
Facts: D made a mistake in calculation of bid for paving after it submitted it to P; P submitted its bid in reliance; got contract; forced to pay more for another company.

Rule of Law: “A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the party of the promisee and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.”—836—Section 90 of the Restatement First.

Reliance on a subcontractor bid makes such bid irrevocable.

§ 87—Option Contract

(2) An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice.
Promissory Estoppel as an Alternative to Breach of Contract—(Goal is to get reliance interest, not expectation)

Goodman v. Dicker—D.C. Cir.—1948 

Facts: Ps applied for a franchise from D based on its representations; spent money in reliance on the representations.—P.E. used as alternative to breach of K.
Rule of Law: “Justice and fair dealing require that one who acts to his detriment on the faith of conduct of the kind revealed here should be protected by estopping the party who has brought about the situation from alleging anything the party who has brought about the situation from alleging anything in opposition to the natural consequence of his own course of conduct.”—845

Reliance on representations that a franchise would be granted effectively precludes those parties making the representations from revoking the franchise grant.

Hoffman v. Red Owl Stores, Inc.—Supreme Court of Wis.—1965 

Facts: Ps tried to buy a D franchise for $18000, but D kept increasing the cost; Ps acted in reliance; sold bakery, moved, etc.—P.E. used as alternative to breach of K.
Rule of Law: In order to constitute a cause of action for promissory estoppel, the promise must have been “one which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee,” the promise must have induced such action or forbearance, and injustice can only be avoided by enforcement of the promise.—854 

§ 90 of the Restatement “does not impose the requirement that the promise giving rise to the cause of action must be so comprehensive in scope as to meet the requirement of an offer that would ripen into a contract if accepted by the promisee.”—854

The promise necessary to sustain a c/a for promissory estoppel need not include all essential details of a proposed transaction so as to be the equivalent of an offer that would result in a binding contract if the promisee were to accept.

§ 90—Promise Reasonably Inducing Action or Forbearance

(1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach may be limited as justice requires.

(2) A charitable subscription or a marriage settlement is binding under Subsection (1) without proof that the promise induced action or forbearance.

Some Modern Applications and Limits of Promissory Estoppel

Promise

Blatt v. University of Southern California—Court of Appeal of Cal., 2d District—1970

Facts: P law student did not get into Order of the Coif after D made representations that he would be “eligible” if he was in top-ten, which he was.—Used P.E. for sub. as consideration.
Rule of Law: “A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such action or forbearance is binding if justice can be avoided only by enforcement of the promise.”--§ 90 of the Restatement—870

The doctrine of promissory estoppel may not be invoked where the plaintiff was promised eligibility for election into a legal honor society, and was subsequently denied admission.

Spooner v. Reserve Life Insurance Co.—Supreme Court of Washington—1955

Facts: Ps were promised a “Renewal Bonus” if they maintained good business; in the bulletin, D expressed that the promise could be revoked or modified at any time.

Rule of Law: “Action in reliance upon a supposed promise creates no obligation on an individual or corporation whose only promise is wholly illusory.”—874

An illusory promise cannot amount to an enforceable contract, and action in reliance on such a promise similarly cannot bind the promisor to any illusory obligations.

Ypsilanti v. General Motors—Circuit Court of Michigan—1993 

Facts: Ps provided a tax abatement to D in exchange (implied) for maintaining a plant/jobs in the County; D decided to abandon the plant for another.

Rule of Law: “In order for a promise to be enforceable under the concept of promissory estoppel, there must be a (1) promise that the promisor should reasonably have expected to induce action of a definite and substantial character on the part of the promisee, (2) which in fact produced reliance or forbearance of that nature, (3) in circumstances such that the promise must be enforced if injustice is to be avoided.”—881—In Re Timiko Estate

The D’s promise to maintain operations at the Willow Run plant, including its promise to maintain 4,900 jobs, “is the type of promise that should be enforced by this Court to prevent an injustice.”—881
Ypsilanti v. General Motors II—Court of Appeals of Michigan—1993 

Facts: Ps provided a tax abatement to D in exchange (implied) for maintaining a plant/jobs in the County; D decided to abandon the plant for another.

Rule of Law: “Promissory estoppel requires an actual, clear, and definite promise.”  “Further, reliance is only reasonable if it is induced by an actual promise.”  State Bank of Standish v. Curry.—886

Class Notes: Promissory estoppel may be used in two ways:

1. consideration (goal is to enforce the contract—expectation)

2. alternative to breach of contract (goal is to get reliance interest)
Reasonable Reliance

Alden v. Presley—Supreme Court of Tennessee—1982

Facts: P was promised by D that he would pay off her mortgage; D died before he could pay; P sued but her agreement to pay the mortgage was not yet consummated.—P.E. could be argued as either consideration sub. Or alternative to breach of K.
Rule of Law: The doctrine of promissory estoppel requires that the plaintiff suffered a detriment because of her reasonable reliance on a promise.

“The limits of promissory estoppel are: (1) the detriment suffered in reliance must be substantial in an economic sense; (2) the substantial loss to the promisee in acting in reliance must have been foreseeable by the promisor; (3) the promisee must have acted reasonably in justifiable reliance on the promise as made.”—895—Simpson, Law of Contracts § 61.

Injustice of Nonenforcement
Cohen v. Cowles Media Co.—Supreme Court of Minn.—1990

Facts: P agreed to provide court documents about a political candidate to two newspapers that promised to keep his identity anonymous; both papers published his name.

Rule of Law: The doctrine of promissory estoppel does not preclude consideration of the First Amendment freedom of speech.

“Under a promissory estoppel analysis there can be no neutrality towards the First Amendment.”—898 

“The court must balance the constitutional rights of a free press against the common law interest in protecting a promise of anonymity.”—898
Cohen v. Cowles Media Co. II—U.S. Supreme Court—1991

Facts: P agreed to provide court documents about a political candidate to two newspapers that promised to keep his identity anonymous; both papers published his name.

Rule of Law: The First Amendment freedom of speech does not preclude recovery of damages under a state promissory estoppel law.

”This case … is … controlled … by the … well-established line of decisions holding that generally applicable laws do not offend the First Amendment simply because their enforcement against the press has incidental effects on its ability to gather and report the news.”—900

Cohen v. Cowles Media Co. III.—Supreme Court of Minn.—1992

Facts: P agreed to provide court documents about a political candidate to two newspapers that promised to keep his identity anonymous; both papers published his name.

Rule of Law: Damages awarded under a theory of promissory estoppel should be limited to compensate the plaintiff only for his detrimental reliance on the promise, not for anything beyond such reliance, for that would create an injustice.

“The remedy granted for breach may be limited as justice requires.”—904

Performance

Implied Duty of Good Faith Performance

Commercial Leases

Goldberg 168-05 Corp. v. Levy—Supreme Court of New York, Queens County—1938

Facts: Whether the implied covenant of good faith and fair dealing applies to leasehold contracts where one party terminated the lease as a result, allegedly, of mismanagement and negligence, so as to damage the other party

Rule of Law: The covenant of good faith and fair dealing exists in every contract.

The implied covenant of good faith and fair dealing applies to leasehold contracts where one party terminated the lease as a result, allegedly, of mismanagement and negligence, so as to damage the other party.

Mutual Life Insurance Co. of New York v. Tailored Woman—Court of Appeals of New York—1955

Facts: Whether a lessee has breached an implied covenant of good faith and fair dealing by moving some of its products to a location that would substantially lower the amount owed under a percentage rental agreement, but which is nevertheless permitted under the lease?—fur coats moved to fifth floor.

Rule of Law: In every contract there is an implied covenant of good faith and fair dealing.

A lessee has not breached an implied covenant of good faith and fair dealing by moving some of its products to a location that would substantially lower the amount owed under a percentage rental agreement, but which is nevertheless permitted under the lease.
Stop & Shop, Inc. v. Ganem—Supreme Judicial Court of Mass.—1964

Facts: Whether an implied covenant of good faith and fair dealing necessarily compels a lessee to continue operations where there is a percentage based rental agreement on top of a flat rate?

Rule of Law: “An omission to specify an agreement in a written lease is evidence that there was no such understanding….Covenants will not be extended by implication unless the implication is clear and undoubted.”—931

“Since the governing principle … is the justifiable assumption by one party of a certain intention on the part of the other, the undertaking of each promisor in a contract must include any promises which a reasonable person in the position of the promisee would be justified in understanding were included.”—931, 932—Williston on Contracts, § 1293.

Food Fair Stores, Inc. v. Blumberg.—Court of Appeals of Maryland—1963

Facts: Whether an implied covenant of good faith and fair dealing necessarily compels a lessee to operate in such a way as to guarantee a percentage rent to the lessor where the lease also includes a flat rental rate?

Rule of Law: “It has been held that where the percentage lease provides no minimum guaranteed rental or a purely nominal guarantee, the tenant is under an implied obligation to conduct the business in good faith … also… if the guaranteed rental provides the landlord an adequate return on his investment and the percentage rental feature is in the nature of a bonus, there is no obligation upon the tenant as to the manner of conducting the business not express in the lease … further… tenants under percentage leases are , or were not, under an implied obligation as to the manner of conducting tenants’ businesses, depending upon the intention of the parties, as expressed by the provisions of the particular leases, interpreted with a due consideration of the circumstances surrounding the execution of the lease contracts.”—934

The Original Great American Chocolate Chip Cookie Co. v. River Valley Cookies, Ltd..—7th Cir.—1992

Facts: None.

Rule of Law: “Contract law imposes a duty, not to be ‘reasonable,’ but to avoid taking advantage of gaps in a contract in order to exploit the vulnerabilities that arise when contractual performance is sequential rather than simultaneous.”—937

Employment Contracts
Monge v. Beebe Rubber Co.—Supreme Court of N.H.—1974

Facts: Whether employers have an absolute right to terminate employees hired for an indefinite period of time at will, without just cause?—Costa Rican teacher; sick.

Rule of Law: “[A] termination by the employer of a contract of employment at will which is motivated by bad faith or malice or based on retaliation is not in the best interest of the economic system or the public good and constitutes a breach of the employment contract.”—940

Class Notes: Good faith is implied in the absence of a contract for policy reasons.

Murphy v. American Home Products Corp.—Court of Appeals of N.Y.—1983

Facts: Whether employers have an absolute right to terminate employees hired for an indefinite period of time at will, without just cause?—59 year old snitch.

Rule of Law: “[U]nder New York law as it now stands, absent a constitutionally impermissible purpose, a statutory proscription, or an express limitation in the individual contract of employment, an employer’s right at any time to terminate an employment at will remains unimpaired.”—945

Texaco v. Pennzoil—Ct. of Appeals of Texas, Houston—1987

Facts: None.

Rule of Law: New York law provides: “Where the parties are under a duty to perform that is definite and certain the courts will enforce a duty of good faith, including good faith negotiation, in order that a party not escape from the obligation he has contracted to perform.”—952—Teachers Insurance Annuity Association of America v. Butler.

Class Notes: Good faith is ONLY implied after negotiation/contract formation.

Implied and Express Warranties

“The scope of performance is often defined by a warranty.  When parties are silent, contract law supplies some warranties by default.  Two provided by the UCC are the implied warranty of merchantability and the implied warranty of fitness for a particular usage.”—952 

Implied Warranties of Merchantability and Fitness for a Particular Purpose

Step-Saver Data Systems, Inc. v. Wyse Technology.—U.S. Dist. Court for E. Dist. Of Penn.—1990

Facts: Whether the trial court erred in “instructing the jury that in order to find liability for a violation of the implied warranty of fitness for a particular purpose the jury must find that Wyse ‘was aware of Step-Saver’s specific applications’ of the Wyse-60 terminals”?

Rule of Law: “The warranty of merchantability does not require that the goods be ‘outstanding or superior.’  They need only be ‘of reasonable quality within expected variations and for the ordinary purposes for which they are used.’”—954

Among the conditions required to recover under the implied warranty of fitness for a particular purpose are:

(1) The seller must have reason to know the buyer’s particular purpose. 

(2) The seller must have reason to know that the buyer is relying on the seller’s skill or judgment to furnish appropriate goods.

(3) The buyer must, in fact, rely upon the seller’s skill or judgment.”--§ 2-315 UCC 

“Merchantability ‘includes as an element the warranty that the goods will pass in the trade without objection under the contract description.”—954
§2-314—Implied Warranty: Merchantability; Usage of Trade

(1) Unless excluded or modified (Section 2-316), a warranty that the goods shall be merchantable is implied in a contract for their sale if the seller is a merchant with respect to goods of that kind.  Under this Section the serving for value of food or drink to be consumed either on the premises or elsewhere is a sale. 

(2) Goods to be merchantable must be at least such as

(a) pass without objection in the trade under the contract description; and 

(b) in the case of fungible goods, are of fair and average quality within the description; and 

(c) are fit for the ordinary purposes for which such goods are used; and

(d) run, within the variations permitted by the agreement, of even kind, quality and quantity within each unit and among all units involved; and

(e) are adequately contained, packaged, and labeled as the agreement may require; and

(f) conform to the promises or affirmations of fact made on the container or label if any.

(3) Unless excluded or modified (Section 2-316) other implied warranties may arise from course of dealing or usage of trade.

§ 2-315—Implied Warranty: Fitness for Particular Purpose

Where the seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller’s skill or judgment to select or furnish suitable goods, there is unless excluded or modified under next section an implied warranty that the goods shall be fit for such purpose.

§ 2-714—Buyer’s Damages for Breach in Regard to Accepted Goods

(2) The measure of damages for breach of warranty is the difference at the time and place of acceptance between the value of the goods accepted and the value they would have had if they had been as warranted, unless special circumstances show proximate damages of a different amount.

(3) In a proper case any incidental and consequential damages under the next section may also be recovered.

Express Warranties

“Express warranties are extremely common.  They entail a promise to make good for losses within their scope, whether or not such losses were foreseeable, uncertain, or avoidable.”

Royal Business Machines, Inc. v. Lorraine Corp.—7th Cir.—1980

Facts: D sold copiers to the P, but the copiers did not conform to various warranties.

Rule of Law: “an express warranty is made up of the following elements: (a) an affirmation of fact or promise, (b) that relates to the goods, and (c) becomes a part of the basis of the bargain between the parties.  When each of these three elements is present, a warranty is created that the goods shall conform to the affirmation of fact or to the promise.”—959  

“The decisive test for whether a given representation is a warranty or merely an expression of the seller’s opinion is whether the seller asserts a fact of which the buyer is ignorant or merely states an opinion or judgment on a matter of which the seller has no special knowledge and on which the buyer may be expected also to have an opinion and to exercise his judgment. …  General statements as to the effect that goods are ‘the best,’ … or are ‘of good quality,’ … or will ‘last a lifetime’ and be ‘in perfect condition,’ … are generally regarded as expressions of the seller’s opinion or ‘the puffing of his wares’ and do not create an express warranty.”—959 

“An affirmation of fact which the buyer from his experience knows to be untrue cannot form a part of the basis of the bargain.”—962 

“An expression of future capacity or performance can constitute an express warranty.”

§ 2-313—Express Warranties By Affirmation, Promise, Description, Sample

(1) Express warranties by the seller are created as follows: 

(a) Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the description.

(b) Any description of the goods which is made part of the basis of the bargain creates an express warranty that the goods shall conform to the description.

(c) Any sample or model which is made part of the basis of the bargain creates an express warranty that the whole of the goods shall conform to the sample or model.

(2) It is not necessary to the creation of an express warranty that the seller use formal words such as ‘warrant’ or ‘guarantee’ or that he have a specific intention to make a warranty, but an affirmation merely of the value of the goods or a statement purporting to be merely the seller’s opinion or commendation of the goods does not create a warranty.

CBS, Inc. v. Ziff-Davis Publishing Co.—Court of Appeals of N.Y.—1990

Facts: Whether the D should “be relieved from any contractual obligation under these warranties, as it contends that it should, because, prior to the closing, CBS and its accountants questioned the accuracy of the financial information and because CBS, when it closed, did so without believing in or relying on the truth of the information?”

Rule of Law: “Once the express warranty is shown to have been relied on as part of the contract, the right to be indemnified in damages for its breach does not depend on proof that the buyer thereafter believed that the assurances of fact made in the warranty would be fulfilled.  The right to indemnification depends only on establishing that the warranty was breached.”—968 

“the fact that the buyer has questioned the seller’s ability to perform as promised should not relieve the seller of his obligations under the express warranties when he thereafter undertakes to render the promised performance.”—969

Express Disclaimers of Warranty

Schneider v. Miller—Court of Appeals of Ohio.—1991

Facts: Whether the sale of an item “as is” in ordinary commercial transaction means that the buyer assumes the entire risk as to the quality of the item?—Car sale.

Rule of Law: The sale of an item “as is” in ordinary commercial transaction means that the buyer assumes the entire risk as to the quality of the item.

“It has been held that an integration clause such as this which provides that the entire agreement between the parties is contained within the four corners of the contract is effective to waive any implied warranty.”—977

Pelc v. Simmons—App. Court of Ill.—1993 

Rule of Law: “Words do have meaning.  ‘Sold as is’ when posted on a used car means just that; to rule otherwise would make it meaningless and create a new body of law as to what words need be published and what words need to be said or not said in order to sell something without a warranty.”—978

§2-316—Exclusion or Modification of Warranties

(1) Words or conduct relevant to the creation of an express warranty and words or conduct tending to negate or limit warranty shall be construed wherever reasonable as consistent with each other; but subject to the provisions of this Article on parol or extrinsic evidence (Section 2-202) negation or limitation is inoperative to the extent that such construction is unreasonable.

(2) Subject to subsection (3), to exclude or modify the implied warranty of merchantability or any part of it the language must mention merchantability and in case of a writing must be conspicuous, and to exclude or modify any implied warranty of fitness the exclusion must be by a writing and conspicuous.  Language to exclude all implied warranties of fitness is sufficient if it states, for example, that ‘there are no warranties which extend beyond the description on the face hereof.”

(3) Notwithstanding subsection (2)

(a) unless the circumstances indicate otherwise, all implied warranties are excluded by expressions like ‘as is,’ ‘with all faults’ or other language which in common understanding calls the buyer’s attention to the exclusion of warranties and makes plain that there is no implied warranty; and

(b) when the buyer before entering into the contract has examined the goods or the sample or model as fully as he desired or has refused to examine the goods there is no implied warranty with regard to defects which an examination ought in the circumstances to have revealed to him; and

(c) an implied warranty can also be excluded or modified by course of dealing or course of performance or usage of trade.

(4) Remedies for breach of warranty can be limited in accordance with the provisions of this Article on liquidation or limitation of damages and on contractual modification of remedy.

Morris v. Mack’s Used Cars—Supreme Court of Tenn.—1992

Facts: Whether express disclaimers necessarily preclude all future causes of action related to the item sold?

Rule of Law: “Disclaimers permitted by §47-2-316 of the Uniform Commercial Code may limit or modify liability otherwise imposed by the code, but such disclaimers do not defeat separate causes of action for unfair or deceptive acts or practices under the Consumer Protection Act, T.C.A. §§ 47-18-101 to –5002.”—980

Breach

Prospective Nonperformance

Anticipatory Repudiation

Albert Hochster v. Edgar de la Tour—English Case—1853
Facts: Whether a courier with a contract to act as a tour guide for the defendant, who subsequently breached the contract that was to commence on a given date, can file suit prior to the date of commencement for breach of contract?

Rule of Law: A courier with a contract to act as a tour guide for the defendant, who subsequently breached the contract that was to commence on a given date, can file suit prior to the date of commencement for breach of contract.

“[I]t cannot be laid down as a universal rule that, where by agreement an act is to be done on a future day, no action can be brought for a breach of the agreement till the day for doing the act has arrived.  If a man promises to marry a woman on a future day, and before that day marries another woman, he is instantly liable to an action for breach of promise of marriage.”—985

Harrell v. Sea Colony, Inc.—Ct. of Spec. App. of Md.—1977

Facts: P tried to get out of his contract to buy a condo; D agreed to let him, but said he was breaching, even though the D did not comply with the terms.

Rule of Law: “In order to constitute an anticipatory breach of contract, there must be a definite and unequivocal manifestation of intention on the part of the repudiator that he will not render the promised performance when the time fixed for it in the contract arrives.”—991
§ 2-610—Anticipatory Repudiation

When either party repudiates the contract with respect to a performance not yet due the loss of which will substantially impair the value of the contract to the other, the aggrieved party may

(a) for a commercially reasonable time await performance by the repudiating party; or

(b) resort to any remedy for breach (Section 2-703 or Section 2-711), even though he has notified the repudiating party that he would await the latter’s performance and has urged retraction; and

(c) in either case suspend his own performance or proceed in accordance with the provisions of this Article on the seller’s right to identify goods to the contract notwithstanding breach or to salvage unfinished goods.

§ 2-611—Retraction of Anticipatory Repudiation

(1) Until the repudiating party’s next performance is due he can retract his repudiation unless the aggrieved party has since the repudiation cancelled or materially changed his position or otherwise indicated that he considers the repudiation final.

(2) Retraction may be by any method which clearly indicates the aggrieved party that the repudiating party intends to perform, but must include any assurance justifiably demanded under the provisions of this Article (Section 2-609).

(3) Retraction reinstates the repudiating party’s rights under the contract with due excuse and allowance to the aggrieved party for any delay occasioned by the repudiation.

Adequate Assurances of Performance

Scott v. Crown—Court of Appeals of Colorado—1988

Facts: P required an assurance of performance of the D in a contract for wheat after he was told that the D was not trustworthy; P refused to perform; the request for an assurance was oral and to the D’s truck driver; Court deemed it insufficient.

Rule of Law: A demand for assurance of performance must be in writing unless the parties demonstrate a clear understanding that the suspension of the demanding party’s performance is an alternative if its concerns are not adequately addressed by the other party.

UCC § 4-2-609: “A contract for sale imposes an obligation on each party that the other’s expectation of receiving due performance will not be impaired.  When reasonable grounds for insecurity arise with respect to the performance of either party, the other may in writing demand adequate assurance of due performance and, until he receives such assurance, may if commercially reasonable suspend any performance for which he has not already received the agreed return.”—996

UCC

§ 2-609—Right to Adequate Assurance of Performance

(1) A contract for sale imposes an obligation on each party that the other’s expectation of receiving due performance will not be impaired.  When reasonable grounds for insecurity arise with respect to the performance of either party the other may in writing demand adequate assurance of due performance and until he receives such assurance may if commercially reasonable suspend any performance for which he has not already received the agreed return.

(2) Between merchants the reasonableness of grounds for insecurity and the adequacy of any assurance offered shall be determined according to commercial standards.

(3) Acceptance of any improper delivery or payment does not prejudice the aggrieved party’s right to demand adequate assurance of future performance.

(4) After receipt of a justified demand failure to provide within a reasonable time not exceeding thirty days such assurance of due performance as is adequate under the circumstances of the particular case is a repudiation of the contract.

When is Nonperformance Material?

Continental Grain Co. v. Simpson Feed Co. —U.S. District Court for E. Dis. Of Ark.—1951

Facts: P failed to provide shipping instructions within 48 hours of D’s request; D refused to provide any more soybeans; P sued on the grounds that its breach was not material or sufficient to permit the D to cancel the contract.

Rule of Law: A party may only cancel or refuse to perform its contractual obligations if the other party has committed a material breach.

Under Restatement § 275, “the factors to be considered in measuring the materiality of a breach of such a contract include the following: (1) the extent to which the injured party will obtain the substantial benefits which he could reasonably have anticipated; (2) the extent to which the injured party may be adequately compensated in damages for lack of complete performance; (3) the greater or less hardship on the party failing to perform in terminating the contract; (4) the willful, negligent, or innocent behavior of the party failing to perform; and (5) the greater or less uncertainty that the party failing to perform will perform the remainder of the contract.”—1005

§ 241—Circumstances Significant in Determining Whether a Failure is Material

In determining whether a failure to render or to offer performance is material, the following circumstances are significant:

(a) the extent to which the injured party will be deprived of the benefit which he reasonably expected; 

(b) the extent to which the injured party can be adequately compensated for the part of that benefit of which he will be deprived;

(c) the extent to which the party failing to perform or to offer to perform will suffer forfeiture;

(d) the likelihood that the party failing to perform or to offer to perform will cure his failure, taking account of all the circumstances including any reasonable assurances;

(e) the extent to which the behavior of the party failing to perform or to offer to perform comports with standards of good faith and fair dealing.

UCC

§ 2-612—Installment Contract; Breach

(1) An “installment contract” is one which requires or authorizes the delivery of goods in separate lots to be separately accepted, even though the contract contains a clause ‘each delivery is a separate contract’ or its equivalent.

(2) The buyer may reject any installment which is non-conforming if the non-conformity substantially impairs the value of that installment and cannot be cured or if the non-conformity is a defect in the required documents; but if the non-conformity does not fall within subsection (3) and the seller gives adequate assurances of its cure the buyer must accept that installment.

(3) Whenever non-conformity or default with respect to one or more installments substantially impairs the value of the whole contract there is a breach of the whole.  But the aggrieved party reinstates the contract if he accepts a non-conforming instrument without seasonably notifying of cancellation or if he brings an action with respect only to past installments or demands performance as to future installments.

Leazzo v. Dunham—App. Court of Ill.—1981

Facts: Original c/a was based on breach of contract and P sought the return of an earnest money deposit paid pursuant to a written contract to purchase real estate.  Whether the sellers were guilty of an anticipatory breach of contract, thereby entitling the buyers to rescind the written agreement and to regain the earnest money deposit?  YES
Rule of Law: “An anticipatory breach occurs when a party to an executory contract manifests a definite and unequivocal intent prior to the time fixed in the contract that it will not render its performance under the contract when the time arrives….  In such a case the other party may treat the contract as ended.”—1012

The Perfect Tender Rule: Cure and Rescission

Ramirez v. Autosport—S.Ct. of N.J.—1982

Facts: Whether a buyer who rejects delivery of a camper van with minor defects may cancel the contract for the purchase of the van and have the contract rescinded?—YES 

Rule of Law: The UCC § 2-608 “preserves the perfect tender rule to the extent of permitting a buyer to reject goods for any nonconformity.  Nonetheless, that rejection does not automatically terminate the contract.  A seller may still effect a cure and preclude unfair rejection and cancellation by the buyer.”—1020.

UCC

§ 2-106—Definitions…

(4) “Cancellation” occurs when either party puts an end to the contract for breach by the other and its effect is the same as that of “termination” except that the cancelling party also retains any remedy for breach of the whole contract or any unperformed balance.

§ 2-508—Cure by Seller of Improper Tender or Delivery; Replacement

(1) Where any tender or delivery by the seller is rejected because non-conforming and the time for performance has not yet expired, the seller may seasonably notify the buyer of his intention to cure and may then within the contract time make a conforming delivery.

(2) Where the buyer rejects a non-conforming tender which the seller had reasonable grounds to believe would be acceptable with or without money allowance the seller may if he seasonably notifies the buyer have a further reasonable time to substitute a conforming tender.

§ 2-601—Buyer’s Rights on Improper Delivery

Subject to the provisions of this Article on breach in installment contracts and unless otherwise agreed under the sections on contractual limitations of remedy (Sections 2-718 and 2-719), if the goods or the tender of delivery fail in any respect to conform to the contract, the buyer may

(a) reject the whole; or

(b) accept the whole; or

(c) accept any commercial unit or units and reject the rest.

§ 2-602—Manner and Effect of Rightful Rejection

(1) Rejection of goods must be within a reasonable time after their delivery or tender.  It is ineffective unless the buyer seasonably notifies the seller.

(2) Subject to the provisions of the two following sections on rejected goods (Sections 2-603 and 2-604), 

(a) after rejection any exercise of ownership by the buyer with respect to any commercial unit is wrongful as against the seller; and

(b) if the buyer has before rejection taken physical possession of goods in which he does not have a security interest under the provisions of this Article (subsection (3) of Section 2-711), he is under a duty after rejection to hold them with reasonable care at the seller’s disposition for a time sufficient to permit the seller to remove them; but

(c) the buyer has no further obligations with regard to goods rightfully rejected.

(3) The seller’s rights with respect to goods wrongfully rejected are governed by the provisions of this Article on Seller’s remedies in general (Section 2-703).

§ 2-606—What Constitutes Acceptance of Goods

(1) Acceptance of goods occurs when the buyer

(a) after a reasonable opportunity to inspect the goods signifies to the seller that the goods are conforming or that he will take or retain them in spite of their non-conformity; or

(b) fails to make an effective rejection (subsection (1) of Section 2-602), but such acceptance does not occur until the buyer has had a reasonable opportunity to inspect them; or

(c) does any act inconsistent with the seller’s ownership; but if such act is wrongful as against the seller it is an acceptance only if ratified by him.

(2) Acceptance of a part of any commercial unit is acceptance of that entire unit.

§ 2-607—Effect of Acceptance; Notice of Breach; Burden of Establishing Breach After Acceptance; Notice of Claim or Litigation to Person Answerable Over

(1) The buyer must pay at the contract rate for any goods accepted.  

(2) Acceptance of goods by the buyer precludes rejection of the goods accepted and if made with knowledge of a non-conformity cannot be revoked because of it unless the acceptance was on the reasonable assumption that the non-conformity would be seasonably cured but acceptance does not of itself impair any other remedy provided by this Article for non-conformity.

(3) Where a tender has been accepted

(a) the buyer must within a reasonable time after he discovers or should have discovered any breach notify the seller of breach or be barred from any remedy; and

(b) if the claim is one for infringement or the like (subsection (3) of Section 2-312) and the buyer is sued as a result of such a breach he must so notify the seller within a reasonable time after he receives notice for the litigation or be barred from any remedy over for liability established by the litigation.

(4) The burden is on the buyer to establish any breach with respect to goods accepted.

(5) Where the buyer is sued for breach of a warranty or other obligation for which his seller is answerable over

(a) he may give his seller written notice of the litigation.  If the notice states that the seller may come in and defend and that if the seller does not do so he will be bound in any action against him by his buyer by any determination of fact common to the two litigations, then unless the seller after seasonable receipt of the notice does come in and defend he is so bound.

(b) If the claim is one for infringement or the like (subsection (3) of Section 2-312) the original seller may demand in writing that his buyer turn over to him control of the litigation including settlement or else be barred from any remedy over and if he also agrees to bear all expense and to satisfy any adverse judgment, then unless the buyer after seasonable receipt of the demand does turn over control the buyer is so barred.

(6) The provisions of subsections (3), (4) and (5) apply to any obligation of a buyer to hold the seller harmless against infringement or the like (subsection (3) of Section 2-312).

§ 2-608—Revocation of Acceptance in Whole or in Part

(1) The buyer may revoke his acceptance of a lot or commercial unit whose non-conformity substantially impairs its value to him if he has accepted it

(a) on the reasonable assumption that its non-conformity would be cured and it has not been seasonably cured; or

(b) without discovery of such non-conformity if his acceptance was reasonably induced either by the difficulty of discovery before acceptance or by the seller’s assurances.

(2) Revocation of acceptance must occur within a reasonable time after the buyer discovers or should have discovered the ground for it and before any substantial change in condition of the goods which is not caused by their own defects.  It is not effective until the buyer notifies the seller of it.

(3) A buyer who so revokes has the same rights and duties with regard to the goods as if he had accepted them.

§ 2-709—Action for the Price

(1) When the buyer fails to pay the price as it becomes due the seller may recover, together with any incidental damages under the next section, the price

(a) of goods accepted or of conforming goods lost or damaged within a commercially reasonable time after risk of their loss has passed to the buyer; and 

(b) of goods identified to the contract if the seller is unable after reasonable effort to resell them at a reasonable price or the circumstances reasonably indicate that such effort will be unavailing.

(2) Where the seller sues for the price he must hold for the buyer any goods which have been identified to the contract and are still in his control except that if resale becomes possible he may resell them at any time prior to the collection of the judgment.  The net proceeds of any such resale must be credited to the buyer and payment of the judgment entitles him to any goods not resold.

(3) After the buyer has wrongfully rejected or revoked acceptance of the goods or has failed to make a payment due or has repudiated (Section 2-610), a seller who is held not entitled to the price under this section shall nevertheless be awarded damages for non-acceptance under the preceding section.

§ 2-711—Buyer’s Remedies in General; Buyer’s Security Interest in Rejected Goods

(1) Where the seller fails to make delivery or repudiates or the buyer rightfully rejects or justifiably revokes acceptance then with respect to any goods involved, and with respect to the whole if the breach goes to the whole contract (Section 2-612), the buyer may cancel and whether or not he has done so may in addition to recovering so much of the price as has been paid

(a) “cover” and have damages under the next section as to all the goods affected whether or not they have been identified to the contract; or

(b) recover damages for non-delivery as provided in this Article (Section 2-713).  

(2) Where the seller fails to deliver or repudiates the buyer may also

(a) if the goods have been identified recover them as provided in this Article (Section 2-502); or

(b) in a proper case obtain specific performance or replevy the goods as provided in this Article (Section 2-716).

(3) On rightful rejection or justifiable revocation of acceptance a buyer has a security interest in goods in his possession or control for any payments made on their price and any expenses reasonably incurred in their inspection, receipt, transportation, care and custody and may hold such goods and resell them in like manner as an aggrieved seller.
The Substantial Performance Doctrine

(“[T]his doctrine is best thought of as representing an approach to the proper measure of damages for those breaches of contract that do not justify or where the promisee does not seek rescission.”—1025)

Jacob & Youngs v. Kent—Court of Appeals of N.Y.—1921 

Facts: Whether the use of a similar, but not the same, brand of wrought iron pipe specified in a construction contract is sufficient to constitute substantial performance?-YES

Where substantial performance has taken place in a construction contract, what is the measure of damages?

Rule of Law: “[A]n omission, both trivial and innocent, will sometimes be atoned for by allowance of the resulting damage, and will not always be the breach of a condition to be followed by a forfeiture.”—1026

“Nowhere will change be tolerated, however, if it is so dominant or pervasive as in any real or substantial measure to frustrate the purpose of the contract.”—1027 

“The owner is entitled to the money which will permit him to complete, unless the cost of completion is grossly and unfairly out of proportion to the good to be attained.  When that is true, the measure is the difference in value (between the finished structure with the specified materials and the finished structure as constructed.)

Groves v. John Wunder Co.—Supreme Court of Minn.—1939 

Facts: Where a lessee has intentionally breached a contract in which it agreed to remove sand and gravel and “grade” the land, what is the proper measure of damages?

Rule of Law: “Even in case of substantial performance in good faith, the resulting defects being remediable, it is error to instruct that the measure of damage is ‘the difference in value between the house as it was and as it would have been if constructed according to contract’  The correct doctrine is that the cost of remedying the defect is the ‘proper’ measure of damages.”—1036—Snider v. Peters Home Building Co.
“the rule of the Restatement, Contracts, § 346, is that ‘the cost of remedying the defect is the amount awarded as compensation for failure to render the promised performance.’”
Peevyhouse v. Garland Coal Mining Co.—S.Ct. of Oklahoma—1963

Facts: Whether the proper measure of damages, in a construction contract where the defendant concedes a failure to perform the lease requirements, is the cost of the failed performance, or the difference in the value of the property after the work is done as opposed to the present value of the property?

Rule of Law: “[W]here, in a coal mining lease, lessee agrees to perform certain remedial work on the premises concerned at the end of the lease period, and thereafter the contract is fully performed by both parties except that the remedial work is not done, the measure of damages in an action by lessor against lessee for damages for breach of contract is ordinarily the reasonable cost of performance of the work; however, where the contract provision breached was merely incidental to the main purpose in view, and where the economic benefit which would result to lessor by full performance of the work is grossly disproportionate to the cost of performance, the damages which lessor may recover are limited to the diminution in value resulting to the premises because of the non-performance.”—1045
Restatement

§ 348—Alternatives to Loss in Value of Performance

(2) If a breach results in defective or unfinished construction and the loss in value to the injured party is not proved with sufficient certainty, he may recover damages based on

(a) the diminution in the market price of the property caused by the breach, or

(b) the reasonable cost of completing performance or of remedying the defects if that cost is not clearly disproportionate to the probable loss of value to him.”—1049 

Lack of Contractual Capacity

I. “A legal defense must describe comparatively unusual or exceptional circumstances if it is not to undermine the efficacy of the cause of action against which it defends.”—1062 

II. The three main types of defenses include:

A. Incompetence

B. Intoxication

C. Infancy

Incompetence

Ortelere v. Teachers’ Retirement Board of the City of New York—Court of Appeals of N.Y.—1969

Facts: Whether “an otherwise irrevocable election may be avoided for incapacity because of known mental illness which resulted in the election when, except in the barest actuarial sense, the system would sustain no unfavorable consequences?“—YES 

Rule of Law: “The well-established rule is that contracts of a mentally incompetent person who has not been adjudicated insane are voidable.”—1073 

According to the Restatement (2d) of Contracts, § 18c, “(1) A person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect … (b) he is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition.”—1075 

“When, however, the other party is without knowledge of the contractor’s mental illness and the agreement is made on fair terms, the proposed Restatement rule is: ‘The power of avoidance under subsection (1) terminates to the extent that the contract has been so performed in whole or in part or the circumstances have so changed that avoidance would be inequitable.  In such a case a court may grant relief on such equitable terms as the situation requires.’”—1075

§ 12—Capacity to Contract

(1) No one can be bound by contract who has not legal capacity to incur at least voidable contractual duties.  Capacity to contract may be partial and its existence in respect of a particular transaction may depend upon the nature of the transaction or upon other circumstances.

(2) A natural person who manifests assent to a transaction has full legal capacity to incur contractual duties thereby unless he is 

(a) Under guardianship, or

(b) An infant, or

(c) Mentally ill or defective, or

(d) Intoxicated..

§ 15—Mental Illness or Defect

(1) A person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect

(a) he is unable to understand in a reasonable manner the nature and consequences of the transaction, or

(b) he is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition.

(2) Where the contract is made on fair terms and the other party is without knowledge of the mental illness or defect, the power of avoidance under Subsection (1) terminates to the extent that the contract has been so performed in whole or in part or the circumstances have so changed that avoidance would be unjust.  In such a case a court may grant relief as justice requires.

Intoxication

In Re Good’s Estate—S.Ct. of Penn.—1910 

Facts: Whether a known abuser of controlled substances may void a contract for assignment of a monetary interest in an estate where the consideration was well below the value of the interest, but the P did not express any signs of intoxication at the time of contract formation?—NO 
Rule of Law: “Against imprudent and improvident contracts made by parties sui juris and of average intelligence the law affords no protection.”—1082

Williamson v. Matthews—S.Ct. of Alabama—1980 

Facts: Whether a seller may void a contract for sale of a home on the grounds of mental incapacity at the time of the contract, if the consideration provided was grossly below the actual value for the house?—YES 

Rule of Law: “Our rule … is that a party cannot avoid, free from fraud or undue influence, a contract on the ground of mental incapacity, unless it be shown that the incapacity was of such a character that, at the time of execution, the person had no reasonable perception or understanding of the nature and terms of the contract.”—1085

Class Notes: Disparity between value of item and terms of K are not enough to void a K.
§ 16—Intoxicated Persons

A person incurs only voidable contractual duties by entering into a transaction if the other party has reason to know that by reason of intoxication

(a) he is unable to understand in a reasonable manner the nature and consequences of the transaction, or

(b) he is unable to act in a reasonable manner in relation to the transaction.

Infancy

Webster Street Partnership, Ltd. v. Sheridan—S.Ct. of Nebraska—1985 

Facts: Whether two minors who rent an apartment, but fail to make the required payments, may void the lease on the grounds that the apartment is not a necessary, since they could move into their parents’ homes at any time?—YES 

Rule of Law: “As a general rule, an infant does not have the capacity to bind himself absolutely by contract.”—1090

“However, the privilege of infancy will not enable an infant to escape liability in all cases and under all circumstances.  For example, it is well established that an infant is liable for the value of necessaries furnished him. …  An infant’s liability for necessaries is based not upon his actual contract to pay for them, but upon a contract implied by law, or, in other words, a quasi-contract.”—1090

Brooke Shields v. Gross—Ct. of App. of N.Y.—1983 

Facts: Whether “an infant model may disaffirm a prior unrestricted consent executed on her behalf by her parent and maintain an action pursuant to section 51 of the Civil Rights Law against her photographer for republication of photographs of her?”—NO 

Rule of Law: The Civil Rights Law, Section 50 “makes it a misdemeanor to use a living person’s name, portrait or picture for advertising purposes without prior ‘written consent.’  Section 51 is remedial and creates a related civil cause of action on behalf of the injured party permitting relief by injunction or damages. … section 50 … provides that: ‘A person, firm or corporation that uses for advertising purposes of trade, the name, portrait or picture of any living person without having first obtained the written consent of such person, or if a minor of his or her parent or guardian, is guilty of a misdemeanor.”—1097
§ 14—Infants

Unless a statute provides otherwise, a natural person has the capacity to incur only voidable contractual duties until the beginning of the day before the person’s eighteenth birthday.

Obtaining Assent by Improper Means

Misrepresentation

Halpert v. Rosenthal—S.Ct. of R.I.—1970 

Facts: Whether innocent misrepresentations of a material fact warrant the granting of rescission?-YES—Termites in the house D was supposed to buy but didn’t.

Rule of Law: “[W]here one induces another to enter into a contract by means of a material misrepresentation, the latter may rescind the contract.  It does not matter if the representation was ‘innocent’ or fraudulent.”—1107 

“A misrepresentation becomes material when it becomes likely to affect the conduct of a reasonable man with reference to a transaction with another person.”—1107
§ 159—Misrepresentation Defined

A misrepresentation is an assertion that is not in accord with the facts..

§ 162—When a Misrepresentation is Fraudulent or Material

(1) A misrepresentation is fraudulent if the maker intends his assertion to induce a party to manifest his assent and the maker

(a) knows or believes that the assertion is not in accord with the facts, or

(b) does not have the confidence that he states or implies in the truth of the assertion, or

(c) knows that he does not have the basis that he states or implies for the assertion.

(2) A misrepresentation is material if it would be likely to induce a reasonable person to manifest his assent, or if the maker knows that it would be likely to induce the recipient to do so.

§ 164—When a Misrepresentation Makes a Contract Voidable

(1) If a party’s manifestation of assent is induced by either a fraudulent or a material misrepresentation by the other party upon which the recipient is justified in relying, the contract is voidable by the recipient.

(2) If a party’s misrepresentation of assent is induced by either a fraudulent or a material misrepresentation by one who is not a party to the transaction upon which the recipient is justified in relying, the contract is voidable by the recipient, unless the other party to the transaction in good faith and without reason to know of the misrepresentation either gives value or relies materially on the transaction.

§ 167—When a Misrepresentation is an Inducing Cause 

A misrepresentation induces a party’s manifestation of assent if it substantially contributes to his decision to manifest his assent.

Byers v. Federal Land Co.—8th Cir.—1924 

Facts: Whether the D materially misrepresented ownership of the land in question?-NO

Whether the D materially misrepresented the value of the land in question?-NO

Whether the D materially misrepresented the possession of the land in question?-YES
Rule of Law: “An honest opinion as to the monetary value of property, stated as an opinion, is not a fraudulent misrepresentation …, but a statement as an opinion, if it is not the real opinion may be a misrepresentation.”—1113

“A statement of the monetary value of property with no definite market value such as a mine, an invention, old and used goods or of lands, is generally made and understood as an expression of opinion only, and not as representation of a fact, and is not ordinarily an actionable misrepresentation.”—1114 

“A misrepresentation may be made by words, but it may also consist of conduct.”—1114

Vokes v. Arthur Murray, Inc.—District Court of Appeal of Fl.—1968 

Facts: Whether misrepresentations made by a dance studio/instructor as to a customer’s ability and potential are sufficient to constitute actionable misrepresentation?-YES
Rule of Law: “It is true that ‘generally a misrepresentation, to be actionable, must be one of fact rather than of opinion….’  But this rule has significant qualifications, applicable here.  It does not apply where there is a fiduciary relationship between the parties, or where there has been some artifice or trick employed by the representor, or where the parties do not deal at ‘arm’s length’ as we understand the phrase, or where the representee does not have equal opportunity to become apprised of the truth or falsity of the fact represented.”—1118
§ 168—Reliance on Assertions of Opinion

(1) An assertion is one of opinion if it expresses only a belief, without certainty, as to the existence of a fact or expresses only a judgment as to quality, value, authenticity, or similar matters.

(2) If it is reasonable to do so, the recipient of an assertion of a person’s opinion as to facts not disclosed and not otherwise known to the recipient may properly interpret it as an assertion

(a) that the facts known to that person are not incompatible with his opinion, or

(b) that he knows facts sufficient to justify him in forming it.

§ 169—When Reliance on an Assertion of Opinion is Not Justified

To the extent that an assertion is one of opinion only, the recipient is not justified in relying on it unless the recipient

(a) stands in such a relation of trust and confidence to the person whose opinion is asserted that the recipient is reasonable in relying on it, or

(b) reasonably believes that, as compared with himself, the person whose opinion is asserted has special skill, judgment, or objectivity with respect to the subject matter, or

(c) is for some other special reason particularly susceptible to a misrepresentation of the type involved.

In the Matter of Baby M—Sup. Ct. of N.J., Chancery Division—1987 

Facts: Ds claim three specific circumstances of fraud on the part of the Ps: Mrs. Stern was not actually infertile; nobody informed Ds as to Mrs. Stern’s multiple sclerosis; the Ds were not informed as to the psychological evaluation done by the ICNY psychologist.
Rule of Law: “Legal fraud has four elements: (1) a material misrepresentation of a fact; (2) known to be false; (3) upon which a party relied; and (4) to its damage.  Equitable fraud eliminates the element of knowledge.  Thus, even though the promisor did not know of the fact being false, it would be inequitable to permit contractual recovery and the injured party should be allowed the option to sustain the contract or rescind.”—1120
Duress

Improper Threats

Silsbee v. Webber—Sup. Judicial Court of Mass.—1898 

Facts: Whether a D who threatens to tell the P’s husband that her son has embezzled money from him may be liable for duress, thus entitling the P to cancel a contract for assignment of her father’s estate?-YES
Rule of Law: “If a party obtains a contract by creating a motive from which the other party ought to be free, and which in fact is, and is known to be sufficient to produce the result, it does not matter that the motive would not have prevailed with a differently constituted person whether the motive be a fraudulently created belief or an unlawfully created fear.”—1126 

The D takes the P as he finds her, regardless of her constitution.
§ 174—When Duress by Physical Compulsion Prevents Formation of a Contract

If conduct that appears to be a manifestation of assent by a party who does not intend to engage in that conduct is physically compelled by duress, the conduct is not effective as a manifestation of assent.

§ 175—When Duress by Threat Makes a Contract Voidable

(1) If a party’s manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable by the victim.

(2) If a party’s manifestation of assent is induced by one who is not a party to the transaction, the contract is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the duress either gives value or relies materially on the transaction.

§ 176—When a Threat is Improper

(1) A threat is improper if

(a) what is threatened is a crime or a tort, or the threat itself would be a crime or a tort if it resulted in obtaining property,

(b) what is threatened is a criminal prosecution,

(c) what is threatened is the use of civil process and the threat is made in bad faith, or

(d) the threat is a breach of the duty of good faith and fair dealing under a contract with the recipient.

(2) A threat is improper if the resulting exchange is not on fair terms, and

(a) the threatened act would harm the recipient and would not significantly benefit the party making the threat,

(b) the effectiveness of the threat in inducing the manifestation of assent is significantly increased by prior unfair dealing by the party making the threat, or

(c) what is threatened is otherwise a use of power for illegitimate ends.

Economic Duress

Hackley v. Headley—S.Ct. of Mich.—1881 

Facts: Whether a D’s offer that is substantially below the actual value of a service pertaining to cutting, hauling, and delivering logs, but is accepted by the P due to some financial emergency not of the D’s doing, constitutes economic duress?-NO

Rule of Law: “Duress exists when one by the unlawful act of another is induced to make a contract or perform some act under circumstances which deprive him of the exercise of free will.  It is commonly said to be of either the person or the goods of the party.  Duress of the person is either by imprisonment, or by threats, or by an exhibition of force which apparently cannot be resisted….  Duress of goods may exist when one is compelled to submit to an illegal exaction in order to obtain them from one who has them in possession but refuses to surrender them unless the exaction is submitted to….  But where the party threatens nothing which he has not a legal right to perform, there is no duress.”—1135

Austin Instrument v. Loral Corp.—Ct. of App. of N.Y.—1971 

Facts: Whether a threat to stop delivery of parts under a present contract unless the buyer agrees to a price increase is sufficient to constitute economic duress if the buyer is under an obligation to supply a third party and there are no alternative suppliers available?-YES

Rule of Law: “A contract is voidable on the ground of duress when it is established that the party making the claim was forced to agree to it by means of a wrongful threat precluding the exercise of his free will….  The existence of economic duress or business compulsion is demonstrated by proof that ‘immediate possession of needful goods is threatened’ … or, … by proof that one party to a contract has threatened to breach the agreement by withholding goods unless the other party agrees to some further demand….  However, a mere threat by one party to breach the contract by not delivering the required items, though wrongful, does not in itself constitute economic duress.  It must also appear that the threatened party could not obtain the goods from another source of supply and that the ordinary remedy of an action for breach of contract would not be adequate.”—1139
United States v. Progressive Enterprises—U.S. D.C. for E.D. Virginia—1976 

Facts: Whether a failure to protest a contract modification, while at the same time planning to breach because of a belief that the modification was invalid, is a violation of the standard of good faith and fair dealing, and binds the breaching party to the modified contract?-YES

Rule of Law: In order to avoid a violation of the standard of good faith and fair dealing implicit in all commercial contracts, “the buyer must at least display some protest against the higher price in order to put the seller on notice that the modification is not freely entered into.”—1145

Undue Influence

Odorizzi v. Bloomfield School District—D.C. of Appeal of Ca., 2d District—1966
Facts: Whether P’s free will had been overborne by the D’s agents at a time when P was unable to function normally, and was therefore subject to undue influence?-YES
Rule of Law: “Undue influence … is … persuasion which tends to be coercive in nature, persuasion which overcomes the will without convincing the judgment….  The hallmark of such persuasion is high pressure, a pressure which works on mental, moral, or emotional weakness to such an extent that it approaches the boundaries of coercion….  By statutory definition undue influence includes ‘taking an unfair advantage of another’s weakness of mind, or … taking a grossly oppressive and unfair advantage of another’s necessities or distress.”—1149 

“Undue susceptibility may consist of total weakness of mind which leaves a person entirely without understanding; or, a lesser weakness which destroys the capacity of a person to make a contract even though he is not totally incapacitated; or, the first element in our equation, a still lesser weakness which provide sufficient grounds to rescind a contract for undue influence.”—1150

“Undue influence in its second aspect involves an application of excessive strength by a dominant subject against a servient object.”—1151 

“Overpersuasion is generally accompanied by certain characteristics which tend to create a pattern.  The pattern usually involves several of the following elements: (1) discussion of the transaction at an unusual or inappropriate time, (2) consummation of the transaction in an unusual place, (3) insistent demand that the business be finished at once, (4) extreme emphasis on untoward consequences of delay, (5) the use of multiple persuaders by the dominant side against a single servient party, (6) absence of third-party advisers to the servient party, (7) statements that there is not time to consult financial advisers or attorneys.”—1152
§ 177—When Undue Influence Makes a Contract Voidable
(1) Undue influence is unfair persuasion of a party who is under the domination of the person exercising the persuasion or who by virtue of the relation between them is justified in assuming that that person will not act in a manner inconsistent with his welfare.

(2) If a party’s manifestation of assent is induced by undue influence by the other party, the contract is voidable by the victim.

(3) If a party’s manifestation of assent is induced by one who is not a party to the transaction, the contract is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the undue influence either gives value or relies materially on the transaction.

Unconscionability

Williams v. Walker-Thomas Furniture Co.—D.C. Cir.—1965 

Facts: Whether a contract provision for the lease of furniture that maintains an outstanding balance on all items purchased, thus permitting the seller to repossess any and all items in the event of a default, is unconscionable where the buyer does not have the financial means to pay for the furniture, and is of limited education?-YES

Rule of Law: “[W]e hold that where the element of unconscionability is present at the time a contract is made, the contract should not be enforced.”—1159

“Unconscionability has generally been recognized to include an absence of meaningful choice on the part of one of the parties together with contract terms which are unreasonably favorable to the other party.  Whether a meaningful choice is present in a particular case can only be determined by consideration of all the circumstances surrounding the transaction.”—1159 

“When a party of little bargaining power, and hence little real choice, signs a commercially unreasonable contract with little or no knowledge of its terms, it is hardly likely that his consent, or even an objective manifestation of his consent, was ever given to all the terms.  In such a case the usual rule that the terms of the agreement are not to be questioned should be abandoned and the court should consider whether the terms of the contract are so unfair that enforcement should be withheld.”—1161 

The test to determine fairness is whether “the terms are ‘so extreme as to appear unconscionable according to the mores and business practices of the time and place.’”

UCC

§ 2-302—Unconscionable Contract or Clause

(1) If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result.

(2) When it is claimed or appears to the court that the contract or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination.

§ 208—Unconscionable Contract or Term

If a contract or term thereof is unconscionable at the time the contract is made a court may refuse to enforce the contract, or may enforce the remainder of the contract without the unconscionable term, or may so limit the application of any unconscionable term as to avoid any unconscionable result.

§ 211—Standardized Agreements

(1) Except as stated in subsection (3), where a party to an agreement signs or otherwise manifests assent to a writing and has reason to believe that like writings are regularly used to embody terms of agreements of the same type, he adopts the writing as an integrated agreement with respect to the terms included in the writing.

(2) Such a writing is interpreted wherever reasonable as treating alike all those similarly situated, without regard to their knowledge or understanding of the standard of the writing.

(3) Where the other party has reason to believe that the party manifesting such assent would not do so if he knew that the writing contained a particular term, the term is not part of the agreement.

Wille v. Southwestern Bell Telephone Co.—S.Ct. of Kansas—1976 

Facts: Whether “an advertiser can recover damages for negligence or breach of contract from a telephone company for an omission in the yellow pages of a telephone directory when the contract entered into by the parties limits the company’s liability for errors and omissions to an amount equal to the cost of the advertisement”?-NO

Rule of Law: In order to deem a contract unconscionable, there must be unequal bargaining power in addition to additional factors, some of which may include: “(1) The use of printed form or boilerplate contracts drawn skillfully by the party in the strongest economic position, which establish industry wide standards offered on a take it or leave it basis to the party in a weaker economic position; (2) a significant cost-price disparity or excessive price; (3) a denial of basic rights and remedies to a buyer of consumer goods; (4) the inclusion of penalty clauses; (5) the circumstances surrounding the execution of the contract, including its commercial setting, its purpose and actual effect; (6) the hiding of clauses which are disadvantageous to one party in a mass of fine print trivia or in places which are inconspicuous to the party signing the contract; (7) phrasing clauses in language that is incomprehensible to a layman or that divert his attention from the problems raised by them or their rights given up through them; (8) an overall imbalance in the obligations and rights imposed by the bargain; (9) exploitation of the underprivileged, unsophisticated, uneducated and the illiterate; and (10) inequality of bargaining or economic power.”—1172

In the Matter of Baby M

Facts: Ds contend that the terms of the contract are unconscionable because they are manifestly unfair and oppressive.   The amicus in support of the Ds contend that the $10000 payment is unconscionable because it is so low.  Ds also claim that they should not be bound by the contract because they had no attorney representing them at the time they entered into it.
Reasoning: “These terms were known to Mrs. Whitehead from her earlier surrogate contracting experience.”—1174 

“To the issue of unconscionability, defendants fail to show proof of overreaching or disproportionate bargaining that result in an unfair contract.  Mrs. Whitehead was anxious to contract.  At the New Brunswick meeting, she pressed for a definitive statement by the Sterns.  She knew just what she was bargaining for.”—1175 

“either party could have walked away from the other.”—1175 

“Notwithstanding amicus’ position, all in this world cannot be equated with money.”1175 

“It is hornbook law that any person who possesses legal capacity may be bound by a contract even when it is entered without representation unless there is fraud, overreaching or undue influence which caused the party to enter the contract.”—1176
Carnival Cruise Lines v. Shute—S.Ct. 1991

Facts: Whether “the United States Court of Appeals for the Ninth Circuit correctly refused to enforce a forum-selection clause contained in tickets issued by petitioner Carnival Cruise Lines, Inc. to respondents Eulala and Russel Shute”?-NO
Rule of Law: A forum selection clause in a form contract is enforceable if it is reasonable in the circumstances.
Mistakes of Present Existing Facts

Mutual Mistakes

Sherwood v. Walker—Supreme Court of Mich.—1887

Facts: Whether a mutual mistake as to the fertility status of a cow is grounds for voiding a contract for sale of the cow?—YES 

Rule of Law: “[A] party who has given an apparent consent to a contract of sale may refuse to execute it, or he may avoid it after it has been completed, if the assent was founded, or the contract made, upon the mistake of a material fact, -- such as the subject-matter of the sale, the price, or some collateral fact materially inducing the agreement; and this can be done when the mistake is mutual.”—1197

Nester v. Mich. Land & Iron Co., Ltd.—S.Ct. of Mich.—1888 

Facts: Whether a contract for the sale of timber may be reformed based on a unilateral mistake in business judgment on the part of the buyer?—NO 

Rule of Law: A contract for the sale of timber may not be reformed based on a unilateral mistake in business judgment on the part of the buyer.

Wood v. Boynton—S.Ct. of Wisconsin—1885 

Facts: Whether the seller of a rough stone may rescind its sale upon the determination that the stone is actually an uncut diamond worth hundreds of times more than its purchase price?-NO 

Rule of Law: In order to rescind a sale, the seller must prove “that the vendee was guilty of some fraud in procuring a sale to be made to him; … [or] that there was a mistake made by the vendor in delivering an article which was not the article sold, -- a mistake in fact as to the identity of the thing sold with thing delivered upon the sale.”—1208 

“In the absence of fraud or warranty, the value of the property sold, as compared with the price paid, is no ground for rescission of a sale.”—1210

Lenawee County Board of Health v. Messerly—S.Ct. of Mich.—1982 

Facts: Whether there was a mistaken belief entertained by one or both of the parties involved in a contract for sale of a 3-unit apartment building with a faulty septic tank system, significant enough to render the contract void?-NO 

Rule of Law: “[W]e think the better-reasoned approach is a case-by-case analysis whereby rescission is indicated when the mistaken belief relates to a basic assumption of the parties upon which the contract is made, and which materially affects the agreed performances of the parties.”—1216

“Rescission is not available, however, to relieve a party who has assumed the risk of loss in connection with the mistake.”—1216 

“In cases of mistake by two equally innocent parties, we are required, in the exercise of our equitable powers, to determine which blameless party should assume the loss resulting from the misapprehension they shared.  Normally, that can only be done by drawing upon our ‘own notions of what is reasonable and just under all the surrounding circumstances.’”1217

§ 151—Mistake Defined
A mistake is a belief that is not in accord with the facts.

§ 152—When Mistake of Both Parties Makes a Contract Voidable

(1) Where a mistake of both parties at the time a contract was made as to a basic assumption on which the contract was made has a material effect on the agreed exchange of performances, the contract is voidable by the adversely affected party unless he bears the risk of the mistake under the rule stated in § 154.

(2) In determining whether the mistake has a material effect on the agreed exchange of performances, account is taken of any relief by way of reformation, restitution, or otherwise.

§ 154—When a Party Bears the Risk of a Mistake

A party bears the risk of a mistake when

(a) the risk is allocated to him by agreement of the parties, or

(b) he is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, or
(c) the risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so.
§ 157—Effect of Fault of Party Seeking Relief

A mistaken party’s fault in failing to know or discover the facts before making the contract does not bar him from avoidance or reformation under the rules stated in this Chapter, unless his fault amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing.
§ 158—Relief Including Restitution

(1) In any case governed by the rules stated in this Chapter, either party may have a claim for relief including restitution under the rules stated in §§ 240 and 376.

(2) In any case governed by the rules stated in this Chapter, if those rules together with the rules stated in Chapter 16 will not avoid injustice, the court may grant relief on such terms as justice requires including protection of the parties’ reliance interests.

Unilateral Mistakes and the Duty to Disclose

Tyra v. Cheney—S.Ct. of Minn.—1915 

Facts: Whether a contract holder may knowingly benefit from a construction contractor’s unilateral mistake in a written offer, resulting in a loss of $963 that was stipulated in a prior, oral agreement?-NO

Rule of Law: “One cannot snap up an offer or bid knowing that it was made in mistake.”—1223 

§ 153—When Mistake of One Party Makes a Contract Voidable

Where a mistake of one party at the time a contract was made as to a basic assumption on which he made the contract has a material effect on the agreed exchange of performances that is adverse to him, the contract is voidable by him if he does not bear the risk of the mistake under the rule stated in § 154, and

(a) the effect of the mistake is such that enforcement of the contract would be unconscionable, or

(b) the other party had reason to know of the mistake or his fault caused the mistake.

Laidlaw v. Organ—S.Ct.—1817 

Facts: Whether “the sale was invalid because the vendee did not communicate information which he received precisely as the vendor might have got it had he been equally diligent or equally fortunate”?-NO 

Rule of Law: A buyer is not bound to communicate information that may affect the value of the commodity bought if such information is equally available to the seller.

§ 160—When Action is Equivalent to An Assertion (Concealment)

Action intended or known to be likely to prevent another from learning a fact is equivalent to an assertion that the fact does not exist.

§ 161—When Non-Disclosure is Equivalent to an Assertion

A person’s non-disclosure of a fact known to him is equivalent to an assertion that the fact does not exist in the following cases only:

(a) where he knows that disclosure of the fact is necessary to prevent some previous assertion from being a misrepresentation or from being fraudulent or material.

(b) where he knows that disclosure of the fact would correct a mistake of the other party as to a basic assumption on which that party is making the contract and if non-disclosure of the fact amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing.

(c) where he knows that disclosure of the fact would correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part.

(d) where the other person is entitled to know the fact because of a relation of trust and confidence between them.

Changed Circumstances

Impossibility and Impracticability
Paradine v. Jane.—English 1647

Facts: Whether a lessee whose property has been overtaken by an army of “enemies” of the King, and thus cannot possess or profit from the property, is responsible to the lessor for past due rent?-YES

Rule of Law: “[W]here the law creates a duty or charge, and the party is disabled to perform it without any default in him, and hath no remedy over, there the law will excuse him….  But when the party by his own contract creates a duty or charge upon himself, he is bound to make it good, if he may, notwithstanding any accident by inevitable necessity, because he might have provided against it by his contract.”1232
Taylor v. Caldwell—English 1863

Facts: Whether a theatre owner who rents to another party for 4 “grand concerts” may be liable for breach of contract for failing to comply with the terms of the contract after an accidental fire destroyed the theatre?-NO

Rule of Law: “The principle seems to us to be that, in contracts in which the performance depends on the continued existence of a given person or thing, a condition is implied that the impossibility of performance arising from the perishing of the person or thing shall excuse the performance.”—1240

§ 261—Discharge by Supervening Impracticability

Where, after a contract is made, a party’s performance is made impracticable without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged, unless the language or the circumstances indicated the contrary.

§ 263—Destruction, Deterioration or Failure to Come Into Existence of Thing Necessary for Performance

If the existence of a specific thing is necessary for the performance of a duty, its failure to come into existence, destruction, or such deterioration as makes performance impracticable is an event the non-occurrence of which was a basic assumption on which the contract was made.

§ 2-613—Casualty to Identified Goods

Where the contract requires for its performance goods identified when the contract is made, and the goods suffer casualty without the fault of either party before the risk of loss passes to the buyer, or in a proper case under a ‘no arrival, no sale’ term (Section 2-324) then

(a) if the loss is total the contract is avoided; and

(b) if the loss is partial or the goods have so deteriorated as no longer to conform to the contract the buyer may nevertheless demand and at his option either treat the contract as avoided or accept the goods with due allowance from the contract price for the deterioration or the deficiency in quantity but without further right against the seller.

Eastern Air Lines v. Gulf Oil Corp. II—D.C. for S.D. of Fl.—1975 

Facts: Whether a contract for the sale of jet fuel is commercially impracticable where the escalator indicator does not work as the parties originally intended and the price of crude oil has risen substantially, while the escalation indicator has not?-NO

Rule of Law: “For U.C.C. § 2-615 to apply there must be a failure of a presupposed condition, which was an underlying assumption of the contract, which failure was unforeseeable, and the risk of which was not specifically allocated to the complaining party.  The burden of proving each element of claimed commercial impracticability is on the party claiming excuse.”—1243

§ 2-615—Excuse by Failure of Presupposed Conditions

Except so far as a seller may have assumed a greater obligation and subject to the preceding section on substituted performance:

(a) Delay in delivery or non-delivery in whole or in part by a seller who complies with paragraphs (b) and (c) is not a breach of his duty under a contract for sale if performance as agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made or by compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it later proves to be invalid.

(b) Where the causes mentioned in paragraph (a) affect only a part of the seller’s capacity to perform, he must allocate production and deliveries among his customers but may at his option include regular customers not then under contract as well as his own requirements for further manufacture.  He may so allocate in any manner which is fair and reasonable.

(c) The seller must notify the buyer seasonably that there will be delay or non-delivery and, when allocation is required under paragraph (b), of the estimated quota thus made available for the buyer.

§ 2-616—Procedure on Notice Claiming Excuse

(1) Where the buyer receives notification of a material or indefinite delay or an allocation justified under the preceding section he may by written notification to the seller as to any delivery concerned, and where the prospective deficiency substantially impairs the value of the whole contract under the provisions of this Article relating to breach of installment contracts (Section 2-612), then also as to the whole, 

(a) terminate and thereby discharge any unexecuted portion of the contract; or

(b) modify the contract by agreeing to take his available quota in substitution.

(2) If after receipt of such notification from the seller the buyer fails so to modify the contract within a reasonable time not exceeding 30 days the contract lapses with respect to any deliveries affected.

(3) The provisions of this Section may not be negated by agreement except in so far as the seller has assumed a greater obligation under the preceding section.

Frustration of Purpose

Krell v. Henry—English 1903

Facts: Whether a contract for the rental of an apartment for the purpose of viewing a coronation ceremony must be enforced if the coronation ceremony does not take place?-no
Rule of Law: “In each case one must ask oneself, first, what, having regard to all the circumstances, was the foundation of the contract?  Second, was the performance of the contract prevented?  Thirdly, was the event which prevented the performance of the contract of such a character that it cannot reasonably be said to have been in the contemplation of the parties at the date of the contract?  If all these questions are answered in the affirmative …, I think both parties are discharged from further performance of the contract.”—1254 

In other words, if the performance of a contract is frustrated by an event that affects the foundation of the contract, and the event was not reasonably foreseeable at the time of contract formation, the contract should not be enforced.

Lloyd v. Murphy—S.Ct. of Ca.—1944

Facts: Whether a partial government restriction on the sale of new cars is sufficient to excuse a lessee of its rental obligations where the lessee has suffered adverse effects from the restriction?-NO

Rule of Law: “The doctrine of frustration has been limited to cases of extreme hardship so that businessmen, who must make their arrangements in advance, can rely with certainty on their contracts….  The courts have required a promisor seeking to excuse himself from performance of his obligations to prove that the risk of the frustrating event was not reasonably foreseeable and that the value of counterperformance is totally or nearly totally destroyed, for frustration is no defense if it was foreseeable or controllable by the promisor, or if counterperformance remains valuable.”—1259

§ 265—Discharge by Supervening Frustration

Where, after a contract is made, a party’s principal purpose is substantially frustrated without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate the contrary.

Allocation of Risk in Long Term Contracts

I. Discrete contracts

A. “are characterized by short duration, limited personal interactions, and precise party measurements of easily measured objects of exchange….  Everything is clearly defined and presentiated….  Discreteness is the separating of a transaction from all else between the participant at the same time and before and after.  Its ideal, never achieved in life, occurs when there is nothing else between the parties, never has been, and never will be.  Presentiation, on the other hand, is the bringing of the future into the present.  Underlying both is the ideal of 100 percent planning of the future.”—1264 

II. Intertwined contracts

A. “are of significant duration (for example, franchising).  Close whole person relations form an integral aspect of the relation (employment).  The object of exchange typically includes both easily measured quantities (wages) and quantities not readily measured (the projection of personality by an airline stewardess.)”—1264 

III. Relational contract theory

A. “views a contract as existing within a complex web of relations that color and influence its meaning, both initially and especially as time goes by….”—1265 

IV. Classical contract theory

A. “looked largely to assent at the time of formation to determine the meaning of a contract that may extend long into the future.”—1264 

V. Neoclassical contract theory

A. attempts “to qualify classical contract with relational considerations.”-1265 

Aluminum Company of America v. Essex Group, Inc.—D.C. for W.D. of Penn.-1980 

Facts: Whether, when continued performance of a contract for the sale of molten aluminum will result in the seller’s loss of $75 million dollars, while the buyer will benefit from a windfall, the contract is impracticable and sufficient for reformation?-YES
Rule of Law: “Performance may be impracticable because extreme and unreasonable difficulty, expense, injury, or loss to one of the parties will be involved.”—1269

Northern Indiana Public Service Co v. Carbon County Coal Co.—7th Cir.—1986 

Facts: Whether a buyer who is party to a fixed contract for the purchase of coal may be excused from performance under a force majeure clause of the contract where it is forced through an administrative agency to purchase electricity elsewhere in order to avoid passing costs along to its customers?-NO
Rule of Law: A buyer in a fixed price contract may not be excused from performance under a force majeure clause of the contract where it is forced, through an administrative agency, to obtain the product elsewhere for cheaper, because it freely undertook the “risk of market price increases to the seller and the risk of market price decreases to the buyer.”-1284

