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Enforcing Private Agreements

The Nature and History of Contract

Shaheen v. Knight—Court of Common Pleas of Lycoming County, Penn.—1957

Facts: P contracted with D for a vasectomy; Dr. failed to perform the surgery; P had a baby; P sues for the costs incurred because of the unwanted child.

Rule of Law: “A doctor and his patient … are at liberty to contract for a particular result.  If that result be not attained, the patient has a cause of action for breach of contract.”

However, awarding damages to the P would in essence be like paying him for his loving and joyful relationship with his child.

Restatement (Second) of Contracts

§ 1—Contract Defined

A contract is a promise or a set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty.

§ 2—Promise; Promisor; Promisee; Beneficiary

(1) A promise is a manifestation of intention to act or refrain from acting in a specified way, so made as to justify a promisee in understanding that a commitment has been made.

(2) The person manifesting the intention is the promisor.

(3) The person to whom the manifestation is addressed is the promisee.

(4) Where performance will benefit a person other than the promisee, that person is a beneficiary
§ 3—Agreement Defined; Bargain Defined

An agreement is a manifestation of mutual assent on the part of two or more persons.  A bargain is an agreement to exchange promises or to exchange a promise for a performance or to exchange performances.

§ 4—How a Promise May be Made

A promise may be stated in words either oral or written, or may be inferred wholly or partly from conduct.

Freedom of Contract and Public Policy

Stern v. Whitehead—Superior Court of N.J.—1987

Facts: Ps sued D to give up their child; D was surrogate, but after birth she took the child and refused to give it up.

Rule of Law: In her failure to surrender “Baby M” to the Sterns and to renounce all parental rights to “Baby M,” Mrs. Whitehead did breach her previously established contract with the Sterns, entitling the Sterns to recover a remedy, in this case full legal custody of “Baby M.”

It is in the best interest of  “Baby M” to remain with her biological father and Mrs. Stern, as to follow the terms of the contract, due to the family structure, emphasis on education, and overall opportunities for “Baby M” with the Sterns.

Whitehead v. Stern—Supreme Court of N.J.—1988

Facts: Ps sued D to give up their child; D was surrogate, but after birth she took the child and refused to give it up.

Rule of Law: The trial court erringly failed to apply statutes concerning adoption, termination of parental rights, and payment of money in connection with adoptions to the surrogacy contract established between the Sterns and the Whiteheads.

Under current statutes and public policies of New Jersey, a surrogacy contract involving a monetary payment to the surrogate and an irrevocable termination of all parental rights of the surrogate prior to conception is illegal and unenforceable.

Bases for rendering contract invalid:

1. Statutory provisions

a. Money and adoptions

b. Parental rights terminated only if evidence of abuse/unfitness/abandonment

c. Revocable consent to relinquish parental rights

2. Public policy

a. Rights of natural parents to raise the child encouraged

b. Counseling connected with termination of parental rights necessary

c. Rights of natural parents are equal

d. Private exchange properly regulated by state

e. Selling babies against public policy

f. Potential for exploitation of lower class women

Johnson v. Calvert—Supreme Court of CA—1993

Facts: “Anna” contracted to be a surrogate for the Ps; D refused to give up the child because the Ps failed to pay for everything; Ps sue for specific performance.

Rule of Law: Under CA law, the genetic parents of the child are the only legally accepted “natural” parents of the child.

The constitutional rights of the woman who bears the child are not violated by not being considered the “natural” mother.

A surrogacy contract that calls for the implantation of a fertilized egg in the uterus of another woman for purposes of gestation is legal and enforceable under the public policy of CA.

Class Notes

I. Definitions/Terms

A. Assumpsit—c/a for problems arising from failure to perform in accordance with a promise

B. Negligence—Duty of care

C. Breach of contract—Failure to act or not act

D. All contracts involve promises

1. All promises are not contracts

a. Must be recognized by the court and state a remedy for breach

2. Contracts may be oral, written, or inferred through the conduct of a party

3. Intent of the parties is all important in determining judgement for breach of contract

4. Contract may be breached at any time, but only if one is willing to pay the consequences

§ 178—When a term is Unenforceable on Grounds of Public Policy

(1) A promise or other term of an agreement is unenforceable on grounds of public policy if legislation provides that it is unenforceable or the interest of its enforcement is outweighed by a policy against the enforcement of such terms;

(2) In weighing the interest in the enforcement of a term, account is taken of

(a) the parties’ justified expectations
(b) any forfeiture that would result if enforcement were denied

(c) any special public interest in the enforcement of the particular term

(3) In weighing a public policy against enforcement of a term, account is taken of

(a) the strength of that policy as manifested by legislation or judicial decisions,

(b) the likelihood that a refusal to enforce the term will further that policy,

(c) the seriousness of any misconduct involved and extent to which it was deliberate, and

(d) the directness of the connection between the misconduct and the term.

§179--Bases for Public Policies Against Enforcement

A Public policy against the enforcement of promises or other terms may be derived by the court from:

(a) Legislation relevant to such a policy, or

(b) The need to protect some aspect of the public welfare, as is the case for the judicial policies against, for example,

(i) restraint of trade §§186-188

(ii) impairment of family relations §§ 189-191, and

(iii) interference with other protected interests §§ 192-196, 356

Damages for Breach of Contract

The Three Damage Interests

Introduction to Damage Interests

Hawkins v. McGee—Supreme Court of N.H.—1929

Facts: D dr. promised to give P a new hand in surgery; P suffered complications; P sued; D claimed he never promised anything; D objected to damages, they were lowered; P appealed.

Rule of Law: In the case of a breach of contract, the damages allowable are determined by taking the difference between the anticipated value of the product had the contract been performed accordingly, and the value of the product prior to the breach of contract, including gains prevented and losses sustained, and such other damages as could be reasonably anticipated by the parties as consequential to the breaching of the contract.

McGee v. United States Fidelity and Guaranty Co.—1st Cir.—1931

Facts: At trial, P was found liable for breach of contract by failing to meet the requirements of providing Hawkins with a 100% perfect hand; insurance co. refuses to pay for the damages.

Rule of Law: D stipulates in its contract that it will not be liable for cases where the doctor makes a contract to perfect a cure or guarantees the result of his treatment.

Because P was found to have established a “special contract” with Hawkins in the prior case, the D cannot be held liable for the P’s damages or attorney’s fees.

Class/Book Notes

I. According to Fuller and Perdue, there are 3 damage interests

A. Expectation

1. Promisee is put in the position in which the promisee would have been had the promise been performed(i.e. there was no breach.)

B. Reliance

1. Promisee is put back in the position in which the promisee would have been in had the promise not been made.

a. Usually less generous than expectation interest damages.

C. Restitution

1. Promisor is put back in the position in which the promisor would have been had the promise not been made.

a. Generally less than recovery measured by promisee’s expectation or reliance interest.

b. Protects against unjust enrichment.

Restatement of Contracts

§ 347--Measure of damages in general

Subject to the limitations stated in §§350-353, the injured party has a right to damages based on his expectation interest as measured by

(a) The loss in the value to him of the other party’s performance caused by its failure or deficiency, plus

(b) Any other loss, including incidental or consequential loss, caused by the breach, less
(c) Any cost or other loss that he has avoided by not having to perform.

Nurse v. Barns—English Case—1644

Facts: P contracted with D to lease iron mills; D breached; P sued and recovered damages; D appealed claiming P is not entitled to the full damages.

Rule of Law: In a breach of contract, the non-breaching party is entitled not only to all damages arising out of the breach, but also to all damages incidental and consequential to the breach as well.

Class Notes

I. Bailey relies on 13th and 14th Amendments

A. 13th Amendment

1. Protects against involuntary servitude and slavery

B. 14th Amendment 

1. Secures freedom to contract and equal protection under the law

II. Bailey charged with intentional injuring or defrauding of his employer

III. Peonage

A. Compulsory service to pay off a debt (not possible to pay it off)

IV. Normative law

A. The way it should be ideally

V. Positive law

A. The way it is in reality

VI. Lochner expressed the tension between the 13th and 14th Amendments and also between the holdings in Lochner and Bailey

A. This tension is an intraconstitutional conflict

VII. While the expectancy interest provides the normal upper limit of contract damages:

A. There are three common limitations to this idea

1. Remoteness or foreseeability of harm

2. Certainty of harm

3. Avoidability of harm

Tongish v. Thomas—Supreme Court of Kansas—1992

Facts: D sold sunflower seeds to Thomas; dispute; breach; two statutes regarding contract breach; question as to which to follow.

Rule of Law: When there is a conflict between two statutes that both deal with damages, preference should be given to the specific statute, unless it appears that the legislature attempted to make the general statute controlling.

UCC

§ 1-106—Remedies to be Liberally Administered

(1) The remedies provided by this Act shall be liberally administered to the end that the aggrieved party may be put in as good a position as if the other party had fully performed but neither consequential or special nor penal damages may be had except as specifically provided in this Act or by other rule of law…

§ 2-712—“Cover”; Buyer’s Procurement of Substitute Goods

(1) After a breach within the preceding section the buyer may “cover” by making in good faith and without unreasonable delay any reasonable purchase of or contract to purchase goods in substitution for those due from the seller.

(2) The buyer may recover from the seller as damages the difference between the cost of cover and the contract price together with any incidental or consequential damages as hereinafter defined (Section 2-715), but less expenses saved in consequence of the seller’s breach.

(3) Failure of the buyer to effect cover within this Section does not bar him from any other remedy.

§ 2-713—Buyer’s Damages for Non-Delivery or Repudiation

(1) Subject to the provisions of this Article with respect to proof of market price (Section 2-723), the measure of damages for non-delivery or repudiation by the seller is the difference between the market price at the time when the buyer learned of the breach and the contract price together with any incidental and consequential damages provided in this Article (Section 2-715), but less expenses saved in consequence of the seller’s breach.

(2) Market price is to be determined as of the place for tender or, in cases of rejection after arrival or revocation of acceptance, as of the place of arrival.

§2-715—Buyer’s Incidental and Consequential Damages

(1) Incidental damages resulting from the seller’s breach include expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commissions in connection with effecting cover any other reasonable expense incident to the delay or other breach.

(2) Consequential damages resulting from the seller’s breach include
(a) any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; and

(b) injury to person or property proximately resulting from any breach of warranty.

§ 2-717—Deduction of Damages from the Price

The buyer on notifying the seller of his intention to do so may deduct all or any part of the damages resulting from any breach of the contract from any part of the price still due under the same contract.

Three Limitations on Damages

Remoteness or Foreseeability of Harm

Hadley v. Baxendale—English Case—1854

Facts: P tried to get D to deliver a shaft to get it fixed ASAP; D took a long time; P sued for lost profits; dispute as to whether D knew of P’s immediate need for the shaft.

Rule of Law: When both parties fully understand the probable consequences arising from a breach of contract at the time that the contract was made, the breaching party will be liable for those damages that may have been reasonably contemplated as being a probable result of such a breach.  When both parties do not fully understand the probable consequences arising from a breach of contract at the time the contract was made, the breaching party is liable only for those damages naturally arising from the breach.

Restatement (Second) of Contracts

§ 351—Unforeseeability and Related Limitations on Damages

(1) Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made.

(2) Loss may be foreseeable as a probable result of a breach because it follows from the breach

(a) in the ordinary course of events, or

(b) as a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know.

(3) A court may limit damages for foreseeable loss by excluding recovery for loss of profits, by allowing recovery only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation.

Morrow v. First National Bank of Hot Springs—Supreme Court of Ark.—1977

Facts: Ps were coin collectors; tried to get a safe deposit box from D; P’s house robbed and their coins stolen after D got boxes and didn’t tell the Ps; Ps claim D breached K.

Rule of Law: In order to establish liability for consequential damages resulting from a breach of contract, a defendant must not only have knowledge of special damages that would be incurred for a breach of contract, but must also at least tacitly agree to assume responsibility for those damages.

Certainty of Harm

Chicago Coliseum Club v. Dempsey—Ill. Court of Appeals—1932

Facts: P tried to get D to fight in a boxing match; D allegedly agreed; D breached and tried to fight somewhere else; P sued for lost future profits and TRO to stop D.

Rule of Law: In order to recover damages for profits and expenses that may foreseeably have been earned/incurred were a contract not breached, there must be evidence supporting a reasonable degree of certainty of said profits/expenses.

Winston Cigarette Mach. Co. v. Wells-Whitehead Tobacco Co.—Supreme Court of N.C.—1906

Facts: None.

Rule of Law: Courts have attempted, in the case of a breach of contract, to limit the damages awarded to the amount of loss or less than that amount, by rejecting those damages not clearly in evidence.

When there is no standard by which to guide the jury, damages cannot be allowed.

Simply because damages cannot be clearly delineated, a breaching party cannot escape liability.

The law, however, must be followed, rather than created, and stare decisis must provide the foundation upon which to be guided.

Economics Background: The Subjectivity of Valuation

Restatement of Contracts

§ 346—Availability of Damages

(1) The injured party has a right to damages for any breach by a party against whom the contract is enforceable unless the claim for damages has been suspended or discharged.

(2) If the breach caused no loss or if the amount of the loss is not proved under the rules stated in this Chapter, a small sum fixed without regard to the amount of loss will be awarded as nominal damages.

§ 349—Damages Based on Reliance Interest

As an alternative to the measure of damages stated in § 347, the injured party has a right to damages based on his reliance interest, including expenditures made in preparation for performance or in performance, less any loss that the party in breach can prove with reasonable certainty the injured party would have suffered had the contract been performed.

§ 352—Uncertainty as a Limitation on Damages

Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty.

Anglia Television Ltd. v. Reed—English Case—1971

Facts: P sued D who was to act in a play; D breached and P sued and recovered damages in reliance both before and after contract was signed.

Rule of Law: In a case of wasted expenditure arising from a breach of contract, the party who breaches the contract is responsible for all damages incurred both before and after the contract was agreed upon, assuming that the breach is the cause of the damages in question.—Minority opinion
Mistletoe Express Service v. Locke—Court of Appeals of Texas—1988

Facts: P contracted with D to deliver freight; D tried to terminate contract; P sued for reliance interest even though she lost money on the entire contract.

Rule of Law: In the case of a losing contract, the losing party has the option to forego recovery of lost profits in exchange for recovering damages based on reliance interest and expenditures, less any loss that the breaching party can prove that the losing party would have earned had the contract been fulfilled, made in both the preparation of performing the contract and in performing the contract.

Cases

Avoidability of Harm

Clark v. Marsiglia—N.Y. Supreme Court—1845

Facts: P hired to clean a painting; D tried to terminate contract; P kept working, sued for lost profit; D claimed he had a right to terminate contract, and owes P for only part.

Rule of Law: Once a contract is established in performance, the performing party has no right to continue in full performance subsequent to the cancellation of the contract.

Parker v. Twentieth Century Fox Film Corp.—Supreme Court of CA—1970

Facts: P contracted to be in one movie; D tried to change movie; P refused to act and did not mitigate damages; P sued for damages she would have gotten from first movie.

Rule of Law: The measure of recovery by a wrongfully discharged employee is the amount of money agreed upon minus the amount of money that the employer proves that the employee has earned or with reasonable effort might have earned from other comparable or substantially similar employment.

Neri v. Retail Marine Corp.—N.Y. Court of Appeals—1972

Facts: P tried to buy a boat from D; P breached and wanted his down payment back; D refused to give him his money; P sued; D maintained it lost profits from the deal.

Rule of Law: When market damages are not sufficient to place the seller in as good a position as he/she would have been if performance had been completed, a seller may recover lost profit and incidental damages arising from the breach in accordance with §2-708(2) of the U.C.C. which holds that “If the measure of damages provided in subsection (1) is inadequate to put the seller in as good a position as performance would have done then the measure of damages is the profit (including reasonable overhead) which the seller would have made from full performance by the buyer, together with any incidental damages provided in this Article (Section 2-710), due allowance for costs reasonably incurred and due credit for payments or proceeds of resale”.

Sales contracts: The Uniform Commercial Code

§2-706.  Seller’s resale including contract for resale

(1) Under the conditions stated in section 2-703 on seller’s remedies, the seller may resell the goods concerned or the undelivered balance thereof.  Where the resale is made in good faith and in a commercially reasonable manner the seller may recover the difference between the resale price and the contract price together with any incidental damages allowed under the provisions of this Article (section 2-710), but less expenses saved in consequence of the buyer’s breach.

(2) Except as otherwise provided in subsection (3) or unless otherwise agreed resale may be at public or private sale including sale by way of one or more contracts to sell or of identification to an existing contract of the seller.  Sale may be as a unit or in parcels and at any time and place and on any terms but every aspect of the sale including the method, manner, time, place and terms must be commercially reasonable.  The resale must be reasonably identified as referring to the broken contract, but it is not necessary that the goods be in existence or that any or all of them have been identified to the contract before the breach.

(3) Where the resale is at private sale the seller must give buyer reasonable notification of his intention to resell.

(4) Where the resale is at public sale

(a) only identified goods can be sold except where there is a recognized market for a public sale of futures in goods of the kind; and

(b) it must be made at a usual place or market for public sale if one is reasonably available and except in the case of goods which are perishable or threaten to decline in value speedily the seller must give the buyer reasonable notice of the time and place of the resale; and

(c) if the goods are not to be within the view of those attending the sale the notification of sale must state the place where the goods are located and provided for their reasonable inspection by prospective bidders; and

(d) the seller may buy.

(5) A purchaser who buyer in good faith at a resale takes the goods free of any rights of the original buyer even though the seller fails to comply with one or more of the requirements of this section.

(6) The seller is not accountable to the buyer for any profit made on any resale.  A person in the position of a seller (section 2-707) or a buyer who has rightfully rejected or justifiably revoked acceptance must account for any excess over the amount of his security interest, as hereinafter defined (subsection (3) of section 2-711).

§2-708.  Seller’s Damages for non-acceptance or repudiation

(1) Subject to subsection (2) and to the provisions of this Article with respect to proof of market price (Section 2-723), the measure of damages for non-acceptance or repudiation by the buyer is the difference between the market price at the time and place for tender and the unpaid contract price together with any incidental damages provided in this Article (Section 2-710), but less expenses saved in consequence of the buyer’s breach.

(2) If the measure of damages provided in subsection (1) is inadequate to put the seller in as good a position as performance would have done then the measure of damages is the profit (including reasonable overhead) which the seller would have made from full performance by the buyer, together with any incidental damages provided in this Article (Section 2-710), due allowance for costs reasonably incurred and due credit for payments or proceeds of resale.

§2-710.  Seller’s incidental damages

Incidental damages to an aggrieved seller include any commercially reasonable charges, expenses or commissions incurred in stopping delivery, in the transportation, case and custody of goods after the buyer’s breach, in connection with return or resale of the goods or otherwise resulting from the breach.

§2-718  Liquidation or limitation of damages; deposits

(1) Damages for breach by either party may be liquidated in the agreement but only at an amount which is reasonable in the light of the anticipated or actual harm caused by the breach, the difficulties of proof of loss, and the inconvenience or nonfeasibility of otherwise obtaining an adequate remedy.  A term fixing unreasonably large liquidated damages is void as a penalty.

(2) Where the seller justifiably withholds delivery of goods because of the buyer’s breach, the buyer is entitled to restitution of any amount by which the sum of his payments exceeds

(a) the amount to which the seller is entitled by virtue of terms liquidating the seller’s damages in accordance with subsection (1), or

(b) in the absence of such terms, 20% of the value of the total performance for which the buyer is obligated under the contract or $500, whichever is smaller.

(3) The buyer’s right to restitution under subsection (2) is subject to offset to the extent that the seller establishes

(a) a right to recover damages under the provisions of this Article other than subsection (1), and

(b) the amount or value of any benefits received by the buyer directly or indirectly by reason of the contract.

(4) Where a seller has received payment in goods their reasonable value or the proceeds of their resale shall be treated as payments for the purposes of subsection (2); but if the seller has notice of the buyer’s breach before reselling goods received in part performance, his resale is subject to the conditions laid down in this Article on resale by an aggrieved seller (Section 2-706).

Grinnell v. Voorhees—3rd Cir.—1924

Facts: P contracted to install a sprinkler system for D; D did not pay; D was purchased by another company which paid for completion of installation; P sued for lost profits.

Rule of Law: When it can be determined from the contract what the non-breaching party would have earned had the contract not been breached, the non-breaching party may recover damages amounting to the profit that it would have realized.

In contracts for personal services, it is the duty of the performing party to use every reasonable effort and proper opportunity to secure another contract to mitigate the damages on the breached contract.  However, when the contract is for manufacturing or specific work where personal services are not involved, and the subject matter of the contract is not in the possession of the plaintiff, the performing party is not required to mitigate the damages on the breached contract.
Restatement (Second) of Contracts

§350 Avoidability as a Limitation on Damages

(1) Except as stated in subsection (2), damages are not recoverable for loss that the injured party could have avoided without undue risk, burden or humiliation.

(2) The injured party is not precluded from recovery by the rule stated in subsection (1) to the extent that he has made reasonable but unsuccessful efforts to avoid loss.

Sales Contracts: The UCC

§§2-706 restated

§ 2-712—“Cover”; Buyer’s Procurement of Substitute Goods

(1) After a breach within the preceding section the buyer may “cover” by making in good faith and without unreasonable delay any reasonable purchase of or contract to purchase goods in substitution for those due from the seller.

(2) The buyer may recover from the seller as damages the difference between the cost of cover and the contract price together with any incidental or consequential damages as hereinafter defined (Section-2-715), but less expenses saved in consequence of the seller’s breach.

(3) Failure of the buyer to effect cover within this Section does not bar him from any other recovery.

Contracting Around the Default Rules of Damages

Express Limitations on Consequential and Incidental Damages

I. Default rules

A. Rules that can be contracted around by inserting an expressed clause to the contrary.

B. Liability for breach of default rules with regard to damages may be either expanded or contracted.

C. Liquidated damage clauses act to limit or expand damages.

D. Warranty clause

1. Expressly intended to be the exclusive remedy for breach of contract, thereby excluding all other damages for foreseeable losses.

Sales contracts: The UCC

§2-719—Contractual Modification or Limitation of Remedy

(1) Subject to the provisions of subsections (2) and (3) of this Section and of the preceding section on liquidation and limitation of damages

(a) the agreement may provide for remedies in addition to or in substitution for those provided in this Article and may limit or alter the measure of damages recoverable under this Article, as by limiting the buyer’s remedies to return of the goods and repayment of the price or to repair and replacement of non-conforming goods or parts; and 

(b) resort to a remedy as provided is optional unless the remedy is expressly agreed to be exclusive, in which case it is the sole remedy.

(1) Where the circumstances cause an exclusive or limited remedy to fail of its essential purpose, remedy may be had as provided in this Act.

(2) Consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable.  Limitation of consequential damages for injury to the person in the case of consumer goods is prima facie unconscionable but limitation of damages where the loss is commercial is not.

Liquidated Damages v. Penalty Clauses

Cases

Kemble v. Farren—English Case—1829

Facts: D comedian agreed to act at P’s theatre for some years; D breached; contract stipulated that liquidated damages may be withheld in case of breach, but specified that it was not to be a penalty.

Rule of Law: A liquidated damages clause within the terms of a contract is not valid if the damages are in actuality based on a penalty.

Reliance Insurance Co. v. Utah Department of Transportation—Supreme Court of Utah—1993

Facts: Young was to raise a highway for D; Young was behind schedule; D was entitled to withhold liquidation damages; P sued D for “excessive” damages withheld.

Rule of Law: Liquidation damages may be assessed if the specified amount is a “reasonable forecast of just compensation for the harm that is caused by the breach” and “the harm that is caused by the breach is one that is incapable or very difficult of accurate estimation”. (Restatement(Second) of Contracts, §339)

Restatement (Second) of Contracts

§355—Punitive Damages

Punitive damages are not recoverable for a breach of contract unless the conduct constituting the breach is also a tort for which punitive damages are recoverable.

§356—Liquidated Damages and Penalties=§ 339 of Restatement 1st
(1) Damages for breach by either party may be liquidated in the agreement but only at an amount that is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.  A term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty.

(2) A term in a bond providing for an amount of money as a penalty for non-occurrence of the condition of the bond is unenforceable on grounds of public policy to the extent that the amount exceeds the loss caused by such non-occurrence.

§2-718 of UCC restated

Lake River Corp. v. Carborundum Co.—7th Cir.—1985

Facts: No facts.

Rule of Law: In order to be considered valid, liquidation damages must be based on a reasonable estimate at the time of contract formulation as arising from the breach and they must also be necessitated by the difficulty of measuring the actual damages arising from the breach of contract after the breach occurs.

Punitive Damages and Arbitration Clauses

Book Notes

I. Clauses requiring ADR

A. These clauses allow for contracting around the legal system itself.

Cases

Garrity v. Lyle Stuart, Inc.—N.Y. Court of Appeals—1976

Facts: P contracted with D to write 2 books; D didn’t pay,  harassed P; P sued; parties went to arbitration; D walked out; P was awarded damages by arbitrators; D appealed.

Rule of Law: An arbitrator does not have the authority to award punitive damages in any circumstances, even when the parties to the contract agreed to arbitrator imposed punitive damages.

Willoughby Roofing and Supply Co. v. Kajima International, Inc.—District Court for N.D. of Alab.—1984

Facts: No facts.

Rule of Law: Public/federal policy allows parties to agree, within the terms of their contract, to allow arbitrators to impose punitive damages for fraud in the inducement or performance of a contract, despite contrary state law or policy.

Other Remedies and Causes of Action

Specific Performance and Injunctions

Book Notes

I. Money damages 

A. Represent the normal damages for a breach of contract

B. Known as legal relief

I. Extraordinary damages

A. Injunctions, etc.

B. Known as equitable relief

II. Contracts for land

A. Justice Oliver Wendell Holmes maintained that the only remedy available in principle in every case is money damages.  He did not, however, say that specific damages were not in some cases awardable.

B. The reason for the award of specific damages/performance

1. When the legal relief is inadequate.

2. The inadequacy arises from the uniqueness of the issue

a. Land or property is such a unique issue

i. In land contracts, specific performance is the norm for damages.

ii. In sales of personal property, no such presumption of the uniqueness is apparent, and in order to prove that damages are inappropriate or inadequate under normal monetary damages, the victim of the breach has the burden of proof to show why.

Contracts for Land

Cases

Loveless v. Diehl—Supreme Court of Ark.—1963
Facts: Ps leased a farm from Ds with the option to buy; Ps tried to sell to a third party; Ds refused to allow the sale and forcibly took over the land.
Rule of Law: Despite the fact that specific performance may be the requested form of damages, if an award of monetary damages would be sufficient to place the plaintiff in the position that they would have been in had the contract not been breached, then a court may sua sponte award only monetary damages.

Loveless v. Diehl II—Supreme Court of Ark.—1963

Facts: Ps leased a farm from Ds with the option to buy; Ps tried to sell to a third party; Ds refused to allow the sale and forcibly took over the land.

Rule of Law: In the event that a plaintiff has requested specific performance as damages in a land dispute, a court may not sua sponte forego awarding specific performance and instead award monetary damages.  The remedy of specific performance provides “complete and perfect” relief, and should therefore be awarded “as a matter of course.”

Contracts for Goods

Cumbest v. Harris—Supreme Court of Miss.—1978

Facts: D gave P a loan for $10000; P gave collateral of his stereo equipment; D avoided P when time to pay; P tried to pay and after he did, D did not return the stereo.

Rule of Law: Personal property may come under the exception of the general rule that specific performance will not be provided in a case involving personal property if (1) there is no adequate remedy at law; (2) Where the specific articles of property are of peculiar, sentimental or unique value; and (3) Where due to scarcity the chattel is not readily obtainable.  81 C.J.S. Specific Performance §§ 81-83 (1977).

Scholl v. Hartzell—Court of Common Pleas of Penn.—1981

Facts: P tried to buy 1962 Chevy Corvette for $4000; D said he didn’t want to sell.

Rule of Law: Specific performance can only be granted in cases of personal property when the facts clearly establish the plaintiff’s right to the property, no adequate remedy exists for the breach of contract, and where justice requires it.

Sedmak v. Charlie’s Chevrolet, Inc.—Missouri Court of Appeals—1981

Facts: Ps tried to purchase special edition Chevy pace car; D sold to someone else for more.

Rule of Law: Specific performance is recoverable in cases of property if the property is sufficiently unique such that no adequate remedy at law is available or covering would require excessive expense, trouble, loss, and delay.  U.C.C. §2-716 governs this case.

UCC

§2-716—Buyer’s Right to Specific Performance or Replevin

(1) Specific performance may be ordered where the goods are unique or in other proper circumstances. 

(2) The judgement (decree) for specific performance may include such terms and conditions as to payment of the price, damage, or other relief as the court may deem just.

(3) The buyer has a right of replevin for goods identified to the contract if after reasonable effort he is unable to effect cover for such goods or the circumstances reasonably indicate that such effort will be unavailing or if the goods have been shipped under reservation and satisfaction of the security interest in them has been made or tendered.

Contracts for Personal Services

The Case of Mary Clark, A Woman of Colour—Supreme Court of Judicature of Ind.—1821

Facts: Free Black woman agreed to indentured servitude for 20 years for P; she breached; P seeks damages for breach of contract.

Rule of Law: The Indiana constitution expressly forbids indentured servant contracts, voluntarily or involuntarily entered into by African-Americans.  

Neither the common law nor the statutes of Indiana permit the coercion of specific performance of contracts.

Lumley v. Wagner—English Case—1852

Facts: D entered into exclusive contract to sing opera for P; D breached and tried to perform for D other opera theatre.

Rule of Law: A court has the authority to prevent the personal services of a breaching party from being performed for another party through injunctive relief.

Ford v. Jermon—District Court of Phila.—1865

Facts: D was to sing/act in P’s theatre; D breached; P seeks injunctive relief to prevent the D from performing at all if not for him.

Rule of Law: A contract for personal services may not be enforced through injunctive relief.

Duff v. Russell—Supreme Court of N.Y.—1891

Facts: D contracted with P to sing opera in his theatre; D breached because she had to wear tights; signed a contract with another theatre; P sued to restrict D from singing.

Rule of Law: Injunctive relief may be granted to a non-breaching party in the absence of a negative stipulation by which the breaching party promised not to perform for others.

Dallas Cowboys Football Club v. Harris—Court of Civil Appeals of Texas—1961

Facts: P sued D for failing to perform under a contract; D was with LA Rams; decided not to play next season; instead signed with another team; Rams had option to trade D, and did to the P.

Rule of Law: Injunctive relief may be granted to restrain an employee from breaching a contract in a personal services contract if the employee is “a person of exceptional knowledge, skill and ability in performing the service called for in the contract.”

Class Notes

I. Hawkins v. McGee

A. Dr. promised to provide the P with a 100% perfect hand

B. Only three to four days in hospital

C. Dr. has done this before

II. Efficient breach

1. Breach of contract when the breaching party is expecting to benefit from the breach by being enriched/advantaged in some other way, despite being sued for the breach of contract

III. Hadley v. Baxendale

A. Revolves around foreseeability of damages at the time of contract formation

1. The probable consequences of a breach must be reasonably foreseeable at the time of contract formation in order to be recovered

a. Foreseeability applies to both incidental and consequential damages

i. Consequential damages flow directly from the breach

ii. Incidental damages arise without relation to the breach, and would have arisen without the contract

IV. Winston v. Chicago Coliseum Club

A. Lost profits are not necessarily too speculative to be considered for damages

B. However, if lost profits are not reasonably foreseeable, then they may not be recovered

C. Majority rule

V. Anglia Television Ltd. v. Reed

A. Minority rule

B. Reliance damages both before the contract was established and after it was established, but before the breach, may be considered for damages if all damages are reasonably foreseeable as arising from the breach

VI. Clark v. Marsiglia

A. P wanted expectation interest damages

VII. Neri v. Marine Retail

A. P attempted to get restitution under UCC § 2-718

B. D claims he could have sold two boats

C. Under § 2-708 of the UCC, D is entitled to lost profit+incidental damages, with an offset of the original deposit

D. The D had an unlimited supply of boats, and was therefore capable of making multiple sales

VIII. Grinnel Co.  v. Voorhees

A. P attempted to prevent the breaching party from deriving a benefit from their breach because of the non-breaching party’s failure to mitigate damages

IX. Rules

A. Default rules

1. Can be contracted around (damage rules)

B. Immutable rules

1. Cannot be contracted around (public policy)

X. Clauses 

A. Express clauses

B. Liquidated damages clauses

C. ADR clauses

D. Lotus 1,2,3 warranty

1. Considers Hadley v. Baxendale foreseeable damages

2. License fee=purchase price

XI. Garrity v. Lyle Stuart, Inc.

A. Punitive damages can be awarded if there is moral culpability and the contract terms explicitly state that punitive damages are available OR judges may award punitive damages if there is moral culpability

XII. Loveless v. Diehl

A. Land is unique/monetary damages cannot adequately remedy a breach 

B. Specific performance must be awarded to adequately resolve the conflict

C. Even if there were two identical plots of land, and the seller attempted to change the contract, thus selling plot B when plot A was originally stipulated, the buyer would be entitled to plot A

Constitutional Background: The Thirteenth Amendment and Contractual Freedom

Bailey v. State of Alabama—U.S. S.Ct.—1911

Facts: Bailey entered into a contract with employer; he was paid $15 for one month and then breached, did not refund the money; P claims Bailey violated the statute in Alabama.

Rule of Law: §4730 of the Code of Alabama which states “the refusal of any person who enters into such contract to perform such act or service, or refund such money, or pay for such property, without just cause, shall be prima facie evidence of the intent to injure his employer, or to defraud him” is unconstitutional in that it violates the 13th amendment by enforcing involuntary servitude.

Lochner v. New York—Supreme Court—1905

Facts: Employee of D’s was working more than 60 hours per week; P charged D with violating a N.Y. statute restricting work hours to 60 per week.

Rule of Law: Yes, §110 of Article 8, Chapter 415 of the laws of 1897 which prohibits the wrongful and unlawful requirement that an employee work more than 10 hours per day does violate the 14th amendment right of freedom to contract.

Class Notes

Contracts for Goods

I. Presumptive remedy is always the legal remedy (Money)

A. However, if the goods are so unique that monetary damages cannot adequately remedy the loss, then specific performance may be allowed.

1. Land is always considered sufficiently unique to warrant the award of specific performance.

a. In a case involving breach of contract for land, the buyer may opt for legal relief or specific performance if he/she wants.

I. Cumbest v. Harris

A. If goods are unique enough, goods may be granted—1962 Chevy Corvette.

II. Scholl v. Hartzell

A.  Replevin—P claims right to the object in the possession of the D.

III. Sedmak v. Charlie’s Chevrolet, Inc.

A. The special edition pace car (Chevrolet Corvette) was sufficiently unique to warrant specific performance.

IV. The Case of Mary Clark, A Woman of Colour

A. In Indiana, all indentured servant contracts are void and unenforceable by law.

V. Breach of personal services contract

A. If the employee breaches, the employer is entitled to either “restitution interest” or “expectation interest.”

B. If the employer breaches, the employee is entitled to “reliance interest.”

Book Notes

I. The legal concept of restitution

A. Generally applies to situations where one person has, without intending to make a gift, conferred a benefit on another.

B. Restitution may arise as a part of contract law, as a possible remedy for breach of contract.

C. Restitution may also comprise a separate c/a.

1. There is a separate Restatement of Restitution.

2. This c/a is sometimes called quantum meruit or quasi-contract.

Restitution—Damage Interest and Cause of Action

Restitution for Breach of Contract

Bush v. Canfield—Supreme Court of Errors in Conn.—1818

Facts: Superfine flour; P tried to buy the flour from D; D failed to deliver; P had paid a down payment already; the price of flour dropped significantly in the meantime.

Rule of Law: The general rule is that a plaintiff is entitled to the market price for the product at the time and place of delivery, even if the market price may have dropped between the time of contract formation and the breach.  However, when the contract has been breached before the breaching party has complied with any terms of the contract, then a plaintiff is entitled to restitution interest damages, even if the market price for the product dropped between contract formation and the breach.

Restatement (Second) of Contracts

§ 371—Measure of Restitution Interest

If a sum of money is awarded to protect a party’s restitution interest, it may as justice requires be measured by either

(a) the reasonable value of the other party of what he received in terms of what it would have cost him to obtain it from a person in the claimant’s position, or

(b) the extent to which the other party’s property has been increased in value or is other interests advanced.

§ 373—Restitution when Other Party is In Breach

(1) Subject to the rule stated in subsection (2), on a breach by nonperformance that gives rise to a claim for damages for total breach or on a repudiation, the injured party is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance.

(2) The injured party has no right to restitution if he has performed all of his duties under the contract and no performance by the other party remains due other than payment of a definite sum of money for that performance.

Restitution to the Party in Breach

Britton v. Turner—Supreme Court of Judicature of N.H.—1834

Facts: P agreed to work for D for one year; P breached, but wanted partial payment for partial performance; D refused because P breached.

Rule of Law: The general rule for labor contracts to be performed for a specified price is that if the laborer breaches the contract before the date agreed upon, he or she may not recover damages for partial completion of the contract.

However, if a contract is made for labor and there is no established agreement as to the result of a breach, and the employer has derived a benefit from the labor already completed that is more than the total damage caused by the laborer’s breach, then the laborer may recover damages under quantum meruit for partial completion of the contract.

Restatement (Second) of Contracts

§ 374—Restitution in Favor of Party in Breach

(1) Subject to the rule stated in subsection (2), if a party justifiably refused to perform on the ground that his remaining duties of performance have been discharged by the other party’s breach, the party in breach is entitled to restitution for any benefit that he has conferred by way of part performance or reliance in excess of the loss that he has caused by his own breach.

(2) To the extent that, under the manifested assent of the parties, a party’s performance is to be retained in the case of breach, that party is not entitled to restitution if the value of the performance as liquidated damages is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.

Restitution and Quasi-Contract

Cotnam v. Wisdom—Supreme Court of Ark.—1907

Facts: D got into accident; P doctors operated on D; D died; Ps trying to get money for medical services performed, even though D didn’t agree because he was unconscious.

Rule of Law: In the case of an emergency, an implied contract by law will be established when a physician performs medical services on an injured party even when the injured party did not agree to the performance of the medical services.  However, the injured party’s ability to pay may not be taken into account when determining what damages will be awarded to the physician.  The damages must be based on a reasonable compensation for the service rendered.

Tortious Interference with Contract

Lumley v. Gye—English Case—1853

Facts: P sued D for tortious interference with a contract when an opera singer was supposed to work for P exclusively breached her contract to work for D, another theatre.

Rule of Law: The general rule is that damages for breach of contract may only be awarded to the contracting parties.  However, damages may be awarded in an action of tort.  In order to maintain a prima facie case for tortious interference with a contract, it must be shown that: there must be injury and loss resulting from the injury; the injury or wrong must arise out of the conduct of the defendant; the loss must be a direct and natural consequence of the defendant’s conduct.

Restatement (Second) of Torts
§766—Intentional Interference with Performance of Contract by Third Person

One who intentionally and improperly interferes with the performance of a contract (except a contract to marry) between another and a third person by inducing or otherwise causing the third person not to perform the contract, is subject to liability to the other for the pecuniary loss resulting to the other from the failure of the third person to perform the contract.

Texaco v. Pennzoil—Court of Appeals, Texas, 1st Dist.—1987

Facts: P tried to buy Getty Oil; D interfered with the contract.

Rule of Law: Tortious interference with a contract requires knowledge of the contract’s existence, even if the knowledge is confined to facts, without an understanding of the legal recognition of the contract; and active interference through persuasion to terminate the prior contract.

With regard to the punitive damages, the amount awarded must depend on (1) the nature of the wrong; (2) the character of the conduct involved; (3) the degree of culpability of the wrongdoer; (4) the situation and sensibilities of the parties concerned, and (5) the extent to which the conduct offends a public sense of justice and propriety.

Class Notes

Restitution

I. Restitution for Breach of Contract

A. Bush v. Canfield

1. Expectation=amount of money needed to buy 2000 barrels of flour at the time of the breach ($5.50/barrel).

2. Restitution=amount paid to D before the breach ($5000).

3. By enforcing the terms of the contract, Expectation damages would be the award.

4. § 371 of the Restatement allows you to take either restitution as measured by:

a. Reasonable value to the other party of what it would have cost to obtain the property from a person in the claimant’s position, or

b. The extent to which the other party’s property has been increased in value or his other interests advanced.

II. Restitution to the Party in Breach

A. Britton v. Turner

1. In a K where the non-breaching party accepts a benefit conferred upon him by the breaching party, the breaching party is entitled to damages under quantum meruit.  He doesn’t want enforcement of the contract, but only compensation for labor already performed.

III. Tortious Interference with Contract

A. Lumley v. Gye

1. Lumley v. Wagner=Breach of K.

2. Lumley v. Gye=Tortious interference with K.

3. Gye is a third party in this case, so a contract case cannot be brought against him.

a.  Only a tort case may be maintained against a third party not originally a party to the contract that was breached.
Book Notes

Mutual Assent

Reaching an Agreement
I. A contract requires:

A. Two elements

1. Mutual assent of both parties

2. Illustration that the assent is the kind that the law will enforce

Introduction to Offer and Acceptance

Dickinson v. Dodds I--English Case—1876

Facts: P claims D agreed to sell land to him by a certain time; P waited, then tried to pay; D sold to someone else without telling the P.

Rule of Law: If a unilateral contract is accepted in accordance with the terms of the contract by the offeree, the contract is binding on both parties.

Dickinson v. Dodds II—English Case—1876

Facts: P claims D agreed to sell land to him by a certain time; P waited, then tried to pay; D sold to someone else without telling the P.

Rule of Law: A contract results when the parties involved are of the “same mind” up until the time of final acceptance.  And the offeror may retract his offer prior to final acceptance without providing formal withdrawal of his offer.

Restatement (Second) of Contracts

§ 17—Requirement of a Bargain

(1) Except as stated in subsection (2), the formation of a contract requires a bargain in which there is a manifestation of mutual assent to the exchange and a consideration.

(2) Whether or not there is a bargain a contract may be formed under special rules applicable to formal contracts or under the rules stated in §§ 82-94.

§ 18—Manifestation of Mutual Assent

Manifestation of mutual assent to an exchange requires that each party either make a promise or begin or render a performance.

§ 22—Mode of Assent: Offer and Acceptance

(1) The manifestation of mutual assent to an exchange ordinarily takes the form of an offer or proposal by one party followed by an acceptance by the other party or parties.

(2) A manifestation of mutual assent may be made even though neither offer nor acceptance can be identified and even though the moment of formation cannot be determined.
§ 24—Offer Defined

An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.

§ 25—Option Contracts

An option contract is a promise which meets the requirements for the formation of a contract and limits the promisor’s power to revoke an offer.

§ 35—The Offeree’s Power of Acceptance

(1) An offer gives to the offeree a continuing power to complete the manifestation of mutual assent by acceptance of the offer.

(2) A contract cannot be created by acceptance of an offer after the power of acceptance has been terminated in one of the ways listed in § 36.

§ 36—Methods of Termination of the Power of Acceptance

(1) An offeree’s power of acceptance may be terminated by

(a) rejection or counter-offer by the offeree, or

(b) lapse of time, or

(c) revocation by the offeror, or

(d) death or incapacity of the offeror or offeree.

(2) In addition, an offeree’s power of acceptance is terminated by the non-occurrence of any condition of acceptance under the terms of the offer.

§ 37—Termination of Power of Acceptance Under Option Contract

Notwithstanding §§ 38-49, the power of acceptance under an option contract is not terminated by rejection or counter-offer, by revocation, or by death or incapacity of the offeror, unless the requirements are met for the discharge of a contractual duty.

§ 42—Revocation by Communication from Offeror Received by Offeree

An offeree’s power of acceptance is terminated when the offeree receives from the offeror a manifestation of an intention not to enter into the proposed contract.

§ 43—Indirect Communication of Revocation

An offeree’s power of acceptance is terminated when the offeror takes definite action inconsistent with an intention to enter into the proposed contract and the offeree acquires reliable information to that effect.

Sales Contracts: the UCC

§ 2-206—Offer and Acceptance in Formation of Contract

(1) Unless otherwise unambiguously indicated by the language or circumstances

(a) an offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances;

(b) an order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of conforming or non-conforming goods, but such shipment of non-conforming goods does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer.

(2) Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance.

§ 2-205—Firm Offers

An offer by a merchant to buy or sell goods in a singed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed 3 months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror.

Objective Theory of Assent
Embry v. Hargadine, McKittrick Dry Goods Co.—St. Louis Court of Appeals—1907

Facts: P wanted to renew his contract for employment, claims D told him don’t worry, it is taken care of; P was terminated; D said he never told him all was okay.

Rule of Law: A contract may be established when a reasonable person may consider the offeror’s words to imply the establishment of a contract, even if the offeror’s intention may be to the contrary.  In such a case, when the words are ambiguous, it is left to the jury to decide whether a reasonable person may, in fact, construe the words in such a way as to imply the establishment of a contract.

Texaco v. Pennzoil II—Court of Appeals of Texas, 1st Dist.—1987

Facts: D allegedly interfered with P’s contract to buy Getty Oil.

Rule of Law: Under New York Law, “the existence of a binding contract is not dependent upon the subjective intent of the parties…Rather, it is the objective manifestations of the intent of the parties, as expressed by words and deeds, that determine whether the parties have actually entered into a contract…”

Lucy v. Zehmer—Supreme Court of Appeals of VA—1954

Facts: P offered to buy D’s farm; both men were drunk; D agreed and drew up a contract allegedly in jest; he and his wife signed it; P wants farm; D claims he was joking.

Rule of Law: The outward expression of a manifestation of intent, rather than the secret or hidden intent, is the primary factor used in determining a manifestation of intent.  If this outward expression of manifestation of intent is perceived by the offeree as a sincere representation of the offeror’s intent, then the contract is deemed to be binding on both parties.

Restatement (Second) of Contracts

§ 17—Requirement of a Bargain

Comment
“Meeting of the minds.”  The element of agreement is sometimes referred to as a “meeting of the minds.”  The parties to most contracts give actual as well as apparent assent, but it is clear that a mental reservation of a party to a bargain does not impair the obligation he purports to undertake.  The phrase used here, therefore, is “manifestation of mutual assent,” as in the definition of “agreement” in § 3.

U.S. v. Braunstein—S.D.N.Y.—1947

Facts: CCC solicited bids for spoiled raisins to be used in alcohol production; D submitted a bid, was given the contract; P made a mistake saying 10 cents per box instead of 10 cents per pound; D did not respond; P contracted elsewhere for less; P sued for loss.

Rule of Law: A contract must be “unequivocal, positive and unambiguous, and must comply with the requirements of the offer.”

“[I]f a purported acceptance repeats the terms of the offer, the acceptor takes the risk of his own clerical error in repetition.”

Agricultural Insurance Co. v. Constantine—Supreme Court of Ohio—1944

Facts: Woman parked car in a lot; given a ticket with terms limiting liability; car was damaged; woman sued; lot owner claimed P agreed to give up right to sue via the ticket.

Rule of Law: In the absence of assent to the terms of a contract that limit liability, that are printed on a token for identification, the printed conditions in no way impose a binding contract on the bailor.  Thus, bailees are held to the usual standard of care imposed by law.

Class Notes

Restitution

IV. Damage Limitations

A.  All three apply to all three forms of damages

1. Reasonable foreseeability

2. Certainty of damages

3. Avoidability

V. Expectation interest

A. Lost profits can be recovered

VI. Restitution

A. Only comes into play when there is unjust enrichment

VII. Contract can result:

A. only IF the accepting party believes that the offer is a manifestation of willingness to carry through with the offer

B. Under Restatement § 17, in two ways:

1. Offer and acceptance

2. Under Special Rules in §§ 82-94

C.  “Meeting of the Minds”

1. More figurative than literal

2. An actual meeting of the minds is not necessary

3. Only express manifestation of intent counts

4. Underlying intent or mind state is irrelevant

VIII. Types of contracts

A. Unilateral

1. Promise for performance

B. Bilateral

1.  Promise for a promise

IX. Firm offer

A. Can only be made by a merchant

B. Must be in writing and signed

X. Nudum Pactum

A.  Bare or naked promise, without consideration
XI. Embry

A. Whatever you say (expressly) will be the basis for judging your intent

XII. Motion in Limine

A. Attempt to restrict irrelevant information at trial or attempt to insure that such relevant information that you have is admissible

Book Notes/Cases

What is an Offer?

Preliminary Negotiations

Nebraska Seed Co. v. Harsh—Supreme Court of Nebraska—1915

Facts: 1800 bushels of millet seed

Rule of Law: Invitations to trade, though made privately, are not offers that can be turned into an agreement through acceptance.

Restatement (Second) of Contracts

§ 26—Preliminary Negotiations
A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of intent.

§ 29—To Whom an Offer is Addressed

(1) The manifested intention of the offeror determines the person or persons in whom is created a power of acceptance.

(2) An offer may create a power of acceptance in a specified person or in one or more of a specified group or class of persons, acting separately or together, or in anyone or everyone who makes a specified promise or renders a specified performance.

§ 33—Certainty

(1) Even though a manifestation of intention is intended to be understood as an offer, it cannot be accepted so as to form a contract unless the terms of the contract are reasonably certain.

(2) The terms of a contract are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy.

(3) The fact that one or more terms of a proposed bargain are left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or as an acceptance.
The UCC
§ 2-204—Formation in General

(1) A contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such contract.

(2) An agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined.

(3) Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.

§ 2-305—Open Price Term

(1) The parties if they so intend can conclude a contract for sale even though the price is not settled.  In such a case the price is a reasonable price at the time for delivery if:

(a) nothing is said as to price; or

(b) the price is left to be agreed by the parties and they fail to agree; or

(c) the price is to be fixed in terms of some agreed market or other standard as set or recorded by a third person or agency and it is not so set or recorded.

(3) A price to be fixed by the seller or by the buyer means a price for him to fix in good faith.

(4) When a price left to be fixed otherwise than by agreement of the parties fails to be fixed through fault of one party the other may at option treat the contract as cancelled or himself fix a reasonable price.

(5) Where, however, the parties intend not to be bound unless the price be fixed or agreed and it is not fixed or agreed there is no contract.  In such a case the buyer must return any goods already received or if unable so to do must pay their reasonable value at the time of delivery and the seller must return any portion of the price paid on account.

§ 2-308—Absence of Specified Place for Delivery

Unless otherwise agreed

(a) the place for delivery of goods is the seller’s place of business or if he has none his residence; but

(b) in a contract for sale of identified goods which to the knowledge of the parties at the time of contracting are in some other place, that place is the place for their delivery; and

(c) documents of title may be delivered through customary banking channels.

§ 2-309—Absence of Specific Time Provisions; Notice of Termination

(1) The time of shipment or delivery or any other factor under a contract if not provided in this Article or agreed upon shall be a reasonable time.

(2) Where the contract provides for successive performances but is indefinite in duration it is valid for a reasonable time by either party.

(3) Termination of a contract by one party except on the happening of an agreed event requires that reasonable notification be received by the other party and an agreement dispensing with notification is invalid if its operation would be unconscionable.

§ 2-310—Open Time for Payment or Running of Credit; Authority to Ship Under Reservation

Unless otherwise agreed

(a) payment is due at the time and place at which the buyer is to receive the goods even though the place of shipment is the place of delivery; and

(b) if the seller is authorized to send the goods he may ship them under reservation, and may tender the documents of title, but the buyer may inspect the goods after their arrival before payment is due unless such inspection is inconsistent with the terms of the contract; and

(c) if delivery is authorized and made by way of documents of title otherwise than by subsection (b) then payment is due at the time and place at which the buyer is to receive the documents regardless of where the goods are to be received; and

(d) Where the seller is required or authorized to ship the goods on credit the credit period runs from the time of shipment but post-dating the invoice or delaying its dispatch will correspondingly delay the starting of the credit period.

Written Memorial Contemplated
Sanders v. Pottlitzer Bros. Fruit Co.—N.Y. Court of Appeals—1894

Facts: Ten carloads of apples; D requested modifications to original contract

Rule of Law: An oral or other unwritten contract in which the terms and conditions are mutually understood and agreed upon is as valid and binding as a written contract, even if the agreement stipulates the need to formally write the contract.

Restatement (Second) of Contracts

§ 27—Existence of Contract Where Written Memorial is Contemplated

Manifestations of assent that are in themselves sufficient to conclude a contract will not be prevented from so operating by the fact that the parties also manifest an intention to prepare and adopt a written memorial thereof; but the circumstances may show that the agreements are preliminary negotiations.

Texaco v. Pennzoil III—Court of Appeals of Texas, 1st Dist.—1987

Facts: D Texaco alleges that there was no contract between Gettys and Pennzoil after the board meeting.

Rule of Law: Under New York law, “if there is no understanding that a signed writing is necessary before the parties will be bound, and the parties have agreed upon all substantial terms, then an informal agreement can be binding, even though the parties contemplate evidencing their agreement in a formal document later.”

“Only the outward expressions of intent are considered – secret or subjective intent is immaterial to the question of whether the parties were bound.”

What is an Acceptance

Acceptance by Correspondence—The “Mailbox Rule”

Morrison v. Thoelke—District Court of Appeal, Florida—1963

Facts: P changed his mind about a contract after mailing, and attempted to revoke, arguing that he could maintain “control” of the acceptance by intercepting the letter.

Rule of Law: A contract is binding when a letter of acceptance is mailed, thus barring repudiation prior to delivery.

Lewis v. Browning—Supreme Judicial Court of Mass.—1880

Facts: A woman in California had her husband send a letter to Boston; Boston replied via telegraph rather than mail.

Rule of Law: The offeror may make the formation of a contract dependent upon the actual communication to himself of the acceptance.  However, the manner requested is irrelevant, as long as the acceptance is communicated???

Restatement (Second) of Contracts

§ 63—Time when Acceptance Takes Effect

Unless the offer provides otherwise

(a) an acceptance made in a manner and by a medium invited by an offer is operative and completes the manifestation of mutual assent as soon as put out of the offeree’s possession, without regard to whether it ever reaches the offeror; but

(b) an acceptance under an option contract is not operative until received by the offeror.

§ 64—Acceptance by Telephone or Teletype

Acceptance given by telephone or other medium of substantially instantaneous two-way communication is governed by the principles applicable to acceptances where the parties are in the presence of each other.

§ 65—Reasonableness of Medium of Acceptance

Unless circumstances known to the offeree indicate otherwise, a medium of acceptance is reasonable if it is the one used by the offeror or one customary in similar transactions at the time and place the offer is received.

§ 66—Acceptance Must be Properly Dispatched

An acceptance sent by mail or otherwise from a distance is not operative when dispatched, unless it is properly addressed and such other precautions taken as are ordinarily observed to insure safe transmission of similar messages.

Acceptance by Silence

Hobbs v. Massahoit Whip Co.—Supreme Judicial Court of Mass.—1893

Facts: Eel skins were sent to D but he let them sit and deteriorate; the two had an understanding that D would accept the skins if 22 inches long or longer.

Rule of Law: “Conduct which imports acceptance or assent is acceptance or assent in the view of the law, whatever may have been the actual state of mind of the party.”

Restatement (Second) of Contracts

§ 69—Acceptance by Silence or Exercise of Dominion

(1) Where an offeree fails to reply to an offer, his silence and inaction operate as an acceptance in the following cases only:

(a) Where an offeree takes the benefit of offered services with reasonable opportunity to reject them and reason to know that they were offered with the expectation of compensation.

(b) Where the offeror has stated or given the offeree reason to understand that assent may be manifested by silence or inaction, and the offeree in remaining silent and inactive intends to accept the offer.

(c) Where because of previous dealings or otherwise, it is reasonable that the offeree should notify the offeror if he does not intend to accept.

(2) An offeree who does any act inconsistent with the offeror’s ownership of offered property is bound in accordance with the offered terms unless they are manifestly unreasonable.  But if the act is wrongful as against the offeror it is an acceptance only if ratified by him.

Acceptance by Performance and “Unilateral” Contracts

Carlill v. Carbolic Smoke Ball Co.—English Case—1893

Facts: Smoke balls advertised as cure/preventive measure; offered 100 l reward for people who got the flu while using properly.

Rule of Law: In a continuing offer that does not require notice of acceptance, the offeror can obtain notice of acceptance only through performance.  This form of acceptance is sufficient when notice of acceptance is not required and the class of persons covered in the offer is specified.

Restatement (Second) of Contracts

§ 54—Acceptance by Performance; Necessity of Notification to Offeror

(1) Where an offer invites an offeree to accept by rendering a performance, no notification is necessary to make such an acceptance effective unless the offer requests such notification.

(2) If an offeree who accepts by rendering a performance has reason to know that the offeror has no adequate means of learning of the performance with reasonable promptness and certainty, the contractual duty of the offeror is discharged unless

(a) the offeree exercises reasonable diligence to notify the offeror of acceptance, or

(b) the offeror learns of the performance within a reasonable time, or

(c) the offer indicates that notification of acceptance is not required.

White v. Corlies & Tifft—N.Y. Court of Appeals—1871

Facts: P builder attempted to perform contract that he did not expressly accept, but D revoked the offer the next day.

Rule of Law: When an offer is made between two parties who are not in proximity to one another, the acceptance must be manifested in such a way as the offeror will know that the offer has been accepted.

When the performance of the act, in the absence of an express acceptance, may be interpreted equally as an acceptance or a rejection, then the performance is not sufficient to constitute acceptance.

Restatement (Second) of Contracts

§ 19—Conduct as Manifestation of Assent

(1) The manifestation of assent may be made wholly or partly by written or spoken words or by other acts or by failure to act.

(2) The conduct of a party is not effective as a manifestation of his assent unless he intends to engage in the conduct and knows or has reason to know that the other party may infer from his conduct that he assents.

(3) The conduct of a party may manifest assent even though he does not in fact assent.  In such cases a resulting contract may be voidable because of fraud, duress, mistake, or other invalidating cause.

§ 30—Form of Acceptance Invited

(1) An offer may invite or require acceptance to be made by an affirmative answer in words, or by performing or refraining from performing a specified act, or may empower the offeree to make a selection of terms in his acceptance.

(2) Unless otherwise indicated by the language or the circumstances, an offer invites acceptance in any manner and by any medium reasonable in the circumstances.

§ 32—Invitation of Promise or Performance

In case of doubt an offer is interpreted as inviting the offeree to accept either by promising to perform what the offer requests or by rendering the performance, as the offeree chooses.

Crook v. Cowan—Supreme Court of North Carolina—1870

Facts: D attempted to buy two carpets from P; P did not respond, but did ship the carpets; D did not know they were shipped, bought new carpets elsewhere.

Rule of Law: An unconditional offer requires only performance, rather than formal acceptance, to constitute a binding contract.

Class Notes

Preliminary Negotiations

I. Preliminary Negotiations

B. Nebraska Seed Co. v. Harsh

1. Harsh’s letter was not an offer because it was simply an ad sent to many companies.  If it were an offer, then all of the companies could sue for b/k.

C. Sanders v. Pottlitzer

1. The buyer changed the terms of the offer, so it is not an acceptance but a counteroffer.

2. An oral agreement in which the parties stipulate the drafting of a written agreement is as valid as the written agreement if the terms are clearly stated.

D. Texaco III

1. If what you think is the same as what the other person thinks, even though there is no outward manifestation of intent, then it is relevant.

2. Under UCC § 2-204, even if some provisions of a contract are left open, the contract may still be binding.

E. Mailbox Rule

1. ONLY applies to acceptances.

2. At the point of mailing, the acceptance is a binding contract IF mail is an acceptable medium of communication.

F. Carlill v. Carbolic Smoke Ball 

1. An ad is an offer when it provides conditions for the acceptance of the offer.

2. The D’s act of putting the money in the bank represents an outward manifestation of intent to follow the contract.

3. P accepted the contract when she satisfied all of the conditions of the offer.
Petterson v. Pattberg—N.Y. Court of Appeals—1928

Facts: P attempted to pay off mortgage, D sold mortgage, P sued for the money he would have saved had he been able to pay off the mortgage.

Rule of Law: “Any offer to enter into a unilateral contract may be withdrawn before the act requested to be done has been performed.”  Langdell’s Summary of the Law of Contracts, § 4.

Petersen v. Ray-Hof Agencies, Inc.—District Court of Appeal of Florida—1960

Facts: P was injured in one state, employed in another, attempted to get worker’s comp. In another.

Rule of Law: “If an offer for a unilateral contract is made, and part of the consideration requested in the offer is given or tendered by the offeree in response thereto, the offeror is bound by a contract.”

The general rule is that a contract is made in the state where the last act needed to make a binding contract was completed.

Restatement (Second) of Contracts

§ 45—Option Contract Created by Part Performance or Tender

(1) Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it.

(2) The offeror’s duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer.

§ 50—Acceptance of Offer Defined; Acceptance by Performance; Acceptance by Promise

(1) Acceptance of an offer is a manifestation of assent to the terms thereof made by the offeree in a manner invited or required by the offer.

(2) Acceptance by performance requires that at least part of what the offer requests be performed or tendered and includes acceptance by a performance which operates as a return promise.

(3) Acceptance by a promise requires that the offeree complete every act essential to the making of the promise.

Interpreting Assent

Filling Gaps in Assent
I. Unfilled gaps

A. May be implied in fact

1. Terms actually, though implicitly agreed upon.

B. May be implied in law

1. Terms thought to be imposed on parties without their consent.

I. Two types of judicially supplied gap-fillers

A. Default rules

1. Parties may contract around them.

B. Immutable rules

1. Parties may not contract around these rules.

Agreements to Agree

Sun Printing & Publishing Assn. v. Remington Paper & Power Co.—N.Y. Court of Appeals—1923

Facts: Contract for paper for a newspaper; D refused to deliver because of gaps in the contract.

Rule of Law: When two parties leave unfilled gaps, whether by design or inadvertence, in the terms of a contract, and only agree to agree, then there is no binding contract between the parties.

§ 34—Certainty and Choice of Terms; Effect of Performance on Reliance

(1) Terms of a contract may be reasonably certain even though it empowers one or both parties to make a selection of terms in the course of performance.

(2) Part performance under an agreement may remove uncertainty and establish that a contract enforceable as a bargain has been formed.

(3) Action in reliance on an agreement may make a contractual remedy appropriate even though uncertainty is not removed.

§ 204—Supplying an Omitted Essential Term

When the parties to a bargain sufficiently defined to be a contract have not agreed with respect to a term which is essential to a determination of their rights and duties, a term which is reasonable in the circumstances is supplied by the court.

Texaco v. Pennzoil IV—Court of Appeals of Texas, 1st District—1987

Facts: Texaco claims the contract was too vague to be enforceable.

Rule of Law: When the parties’ intent is not readily discernible, “extrinsic evidence of relevant events is properly considered on the question of that intent.”

“For a contract to be enforceable, the terms of the agreement must be ascertainable to a reasonable degree of certainty.”

Illusory Promises

New York Central Iron Works Co. v. United States Radiator Co.—N.Y. Court of Appeals—1903

Facts: D refused to provide extra feet of radiator since the extra amount differed from that provided in the past.

Rule of Law: A buyer may not take advantage of an open contract by requesting an amount of goods that is unreasonable in the circumstances, in order to reap additional profits due to an increase in the market price for the goods requested.

Good faith and fair dealing must be asserted in every transaction.

Cohen v. Clayton Coal Co.—Supreme Ct. of Colorado—1929

Facts: P refused to honor a contract for lack of mutual assent for coal, though it provided part performance.

Rule of Law: A contract that fails to provide for the specific amount of goods required, while allowing the buyer to increase or decrease demand in accordance with the fluctuation of market prices, is necessarily invalid and unenforceable as lacking mutuality.

A contract must contain a promise to sell on the one hand, and a promise to buy on the other hand, and without these elements, the contract cannot be considered valid.

Part performance does not constitute a valid contract that lacks mutuality.

Eastern Air Lines, Inc. v. Gulf Oil Corp.-- U.S. District Court for the S.D. of Fl.—1975

Facts: D attempted to increase the price of jet fuel by 400%, but P refused to pay, saying that the D breached their contract.  D contends that the contract didn’t specify the actual amount of oil, but relied on the “requirements.”

Rule of Law: Under § 2-306(1) of the UCC, “a contract for output or requirements is not too indefinite since it is held to mean the actual good faith output or requirements of the particular party.  Nor does such a contract lack mutuality of obligation since, under this section, the party who will determine quantity is required to operate his plant or conduct his business in good faith and according to commercial standards of fairly dealing in the trade so that his output or requirements will approximate a reasonably foreseeable figure.”

Wood v. Lucy, Lady Duff-Gordon—N.Y. Court of Appeals—1917

Facts: Parties agreed to allow the P to find clients for the D to endorse, they were to split profits, but D endorsed some garments on her own, and didn’t share profits.  P sued.

Rule of Law: A promise may be lacking in express formalism, but may be sufficient as “instinct with an obligation,” imperfectly expressed.

§ 205—Duty of Good Faith and Fair Dealing

Every contract imposes upon each party a duty of good faith and fair dealing in its performance and enforcement.

Sales Contracts: the UCC

§ 1-203—Obligation of Good Faith

Every contract or duty within this act imposes an obligation of good faith in its performance or enforcement.

§ 2-103—Definitions and Index of Definitions.

(1) In this article unless the context otherwise requires…

(b) “Good faith” in the case of a merchant means honesty in fact and the observance of reasonable standards of fair dealing in trade.

§ 2-306—Output, Requirements and Exclusive Dealings
(1) A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded.

(2) A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale.

Class Notes

Mutual Assent—Reaching an Agreement

I. Reaching an Agreement

G. Crook v. Cowan

2. Two ways of looking at the situation.

a. Option I--Manufacturer = offeror (selling carpets) vs. buyer = offeree (buying carpets).  Minority opinion (dissent)

b. Option II--Manufacturer = offeree (accepting buyer’s offer) vs. buyer = offeror (making the initial offer).  Majority opinion

H. Damages Practice Question

3. Expectation--$200,000 in accordance with Grinnel v. Voorhees
4. Reliance--$-100,000 because LOST PROFITS ARE NOT CONSIDERED (B1 was only entitled to the money spent up until the time of breach, but he received $300,000, so he has to return $100,000.

5. Restitution—Market price = $0 vs. K price = $150,000 because the owner would be unjustly enriched by getting the house for $150,000 less than he would have gotten it for.

I. Agreements to Agree

3. Parties may agree to write into a contract a term that they will agree to come to terms with at a later date.

4. BUT, when an essential term is missing, the contract cannot be binding.

5. HOWEVER, if the missing term is not essential, then the contract is not necessarily defeated.

Book Notes/Cases/Restatements/UCC

Interpreting Assent Subjectively or Objectively

Raffles v. Wichelhaus—English Case—1864

Facts: Agreement to buy cotton, misunderstanding about which ship, because two different ones had the same name, “Peerless;” D refused to accept delivery.

Rule of Law: If there is an unresolved ambiguity in the contract, the parties’ actual understanding of the ambiguity will be given effect.  Thus, if there is no meeting of the minds, there is no binding contract.

Oswald v. Allen—2d Cir.—1969

Facts: Coin collector from Switzerland couldn’t speak English, misunderstanding about which “Swiss Coins” were included; D terminated contract before it was completed.

Rule of Law: “Even though the mental assent of the parties is not requisite for the formation of a contract … the facts found by the trial judge clearly place this case within the small group of exceptional cases in which there is ‘no sensible basis for choosing between conflicting understandings.’”

The Restatement of Contracts, § 71 adopts the rule of Raffle: “When any of the terms used to express an agreement is ambivalent, and the parties understand it in different ways, there cannot be a contract unless one of them should have been aware of the other’s understanding.”

Restatement (Second) of Contracts

§ 200—Interpretation of Promise or Agreement

Interpretation of a promise or agreement or a term thereof is the ascertainment of its meaning.

§ 201—Whose Meaning Prevails

(1) Where the parties have attached the same meaning to a promise or agreement or a term thereof, it is interpreted in accordance with that meaning.

(2) Where the parties have attached different meanings to a promise or agreement or a term thereof, it is interpreted in accordance with the meaning attached by one of them if at the time the agreement was made

(a) that party did not know of any different meaning attached by the other, and the other knew the meaning attached by the first party; or

(b) that party had no reason to know of any different meaning attached by the other, and the other had reason to know the meaning attached by the first party.

(3) Except as stated in this Section, neither party is bound by the meaning attached by the other, even though the result may be a failure of mutual assent.

§ 202—Rules in Aid of Interpretation

(1) Words and other conduct are interpreted in the light of all the circumstances, and if the principal purpose of the parties is ascertainable it is given great weight.

(2) A writing is interpreted as a whole, and all writings that are part of the same transaction are interpreted together.

(3) Unless a different intention is manifested;

(a) where language has a generally prevailing meaning, it is interpreted in accordance with that meaning;

(b) technical terms and words of art are given their technical meaning when used in a transaction within their technical field.

(4) Where an agreement involves repeated occasions for performance by either party with knowledge of the nature of the performance and opportunity for objection to it by the other, any course of performance accepted or acquiesced in without objection is given great weight in the interpretation of the agreement.

(5) Wherever reasonable, the manifestations of intention of the parties to a promise or agreement are interpreted as consistent with each other and with any relevant course of performance, course of dealing, or usage of trade.

UCC

§ 2-208—Course of Performance or Practical Construction

(1) Where the contract for sale involves repeated occasions for performance by either party with knowledge of the nature of the performance and opportunity for objection to it by the other, any course of performance accepted or acquiesced in without objection shall be relevant to determine the meaning of the agreement.

(2) The express terms of the agreement and any such course of performance, as well as any course of dealing and usage of trade, shall be construed whenever possible as consistent with each other; but when such construction is unreasonable, express terms shall control both course of dealing and usage of trade.

(3) Subject to the provisions of the next section on modification and waiver, such course of performance shall be relevant to show a waiver or modification of any term inconsistent with such course of performance.
Weinberg v. Edelstein—Supreme Court, Special Term, New York County—1952

Facts: Two stores in the same building entered into a restrictive covenant not to sell certain items of ladies’ clothing; at issue was a two piece blouse/skirt outfit.

Rule of Law: Restrictive covenants are construed strictly against the person seeking its enforcement, particularly when the intent of the restriction is ambiguous.

Frigaliment Importing Co. v. B.N.S. International Sales Corp.—U.S. District Court—S.D.N.Y.—1960

Facts: Chicken!!!  What is it???  Young chickens vs. stewing/older chickens; P claimed the D sent the wrong type, D contended that any chickens would suffice.

Rule of Law: “When one of the parties is not a member of the trade or other circle, his acceptance of the standard must be made to appear” by proving either that he had actual knowledge of the usage or that the usage is “so generally known in the community that his actual individual knowledge of it may be inferred.”

A party seeking to construe the language of a contract narrowly has the burden of proving that the narrow meaning was the meaning understood by the other party.

Wadick v. Mace—N.Y. Court of Appeals—1908

Facts: Property being sold; dispute about the boundaries; D failed to survey the land as requested.

Rule of Law: In order to award specific performance, the contract must be sufficiently clear regarding key stipulations.

Written Manifestations of Assent

Interpreting a Writing—The Parol Evidence Rule
Thompson v. Libbey—Supreme Ct. of Minn.—1885

Facts: Logs for sale; dispute as to quality of the logs; D argued that there was a warranty as to the quality, but it was not expressly provided for in the contract.

Rule of Law: “Where the parties have deliberately put their engagements into writing in such terms as to import a legal obligation, without any uncertainty as to the object or extent of such engagement, it is conclusively presumed that the whole engagement of the parties, and the manner and extent of their undertaking, was reduced to writing.”

“[P]arol contemporaneous evidence is inadmissible to contradict or vary the terms of a valid written instrument.”

Brown v. Oliver—Supreme Court of Kansas—1927

Facts: Hotel furniture; dispute as to whether it was included in the contract for sale of the land on which stood a hotel.

Rule of Law: Parol evidence is not admissible in complete contracts that do not explicitly address an issue, but which partially integrate it into the contract.

Restatement (Second) of Contracts

§ 209—Integrated Agreements

(1) An integrated agreement is a writing or writings constituting a final expression of one or more terms of an agreement.

(2) Whether there is an integrated agreement is to be determined by the court as a question preliminary to determination of a question of interpretation or to applications of the parol evidence rule.

(3) Where the parties reduce an agreement of a writing which in view of its completeness and specificity reasonably appears to be a complete agreement, it is taken to be an integrated agreement unless it is established by other evidence that the writing did not constitute a final expression.

§ 210—Completely and Partially Integrated Agreements

(1) A completely integrated agreement is an integrated agreement adopted by the parties as a complete and exclusive statement of the terms of the agreement.

(2) A partially integrated agreement is an integrated agreement other than a completely integrated agreement.

(3) Whether an agreement is completely or partially integrated is to be determined by the court as a question preliminary to determination of a question of interpretation or to application of the parol evidence rule.

§ 213—Effect of Integrated Agreement on Prior Agreements (Parol Evidence Rule)

(1) A binding integrated agreement discharges prior agreements to the extent that it is inconsistent with them.

(2) A binding completely integrated agreement discharges prior agreements to the extent that they are within its scope.

(3) An integrated agreement that is not binding or that is voidable and avoided does not discharge a prior agreement.  But an integrated agreement, even though not binding, may be effective to render inoperative a term which would have been part of the agreement if it had not been integrated.

§ 214—Evidence or Prior or Contemporaneous Agreements or Negotiations

Agreements and negotiations prior to or contemporaneous with the adoption of a writing are admissible in evidence to establish

(a) that the writing is or is not an integrated agreement; 

(b) that the integrated agreement, if any, is completely or partially integrated; 

(c) the meaning of the writing, whether or not integrated; 

(d) illegality, fraud, duress, mistake, lack of consideration, or other invalidating cause;

(e) ground for granting or denying rescission, reformation, specific performance, or other remedy.

§ 216—Consistent Additional Terms

(1) Evidence of a consistent additional term is admissible to supplement an integrated agreement unless the court finds that the agreement was completely integrated.

(2) An agreement is not completely integrated if the writing omits a consistent additional agreed term which is 

(a) agreed to for separate consideration, or 

(b) such term as in the circumstances might naturally be omitted from the writing.

UCC

§ 2-202—Final Written Expression: Parol or Extrinsic Evidence

Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented

(a) by course of dealing or usage of trade (§1-205) or by course of performance (§2-208); and

(b) by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement.

Pacific Gas and Electric Co. v. G.W. Thomas Drayage & Rigging Co.—Supreme Court of Ca.—1968

Facts: D hired to fix some machinery, which was subsequently damaged (rotor); P made the D take out insurance, but D contends that the indemnity clause only applies to third party property, not the P’s property, and seeks to submit evidence to that effect.

Rule of Law: “If the court decides, after considering this evidence, that the language of a contract, in the light of all the circumstances, is “fairly susceptible of either one of the two interpretations contended for...extrinsic evidence relevant to prove either of such meanings is admissible.”—Minority Rule
Class Notes

Interpreting Assent--Illusory Promises

I. Illusory Promises

J. No actual obligation to do anything

K. New York Central Iron Works Co. v. United States Radiator Co.

1. With an open stipulation/element of the K, you are not limited to the amount requested in the past

a. The new request, however, must be reasonable and in good faith

L. Eastern Air Lines, Inc. v. Gulf Oil Corp.

1. Contracts for present or future amounts of goods must be reasonable compared to the demands of the past.

2. Restatement § 205 applies to performance and enforcement, but NOT NEGOTIATION.
3. Good faith obligation in UCC § 2-103 is an immutable rule—Cannot be contracted around.

4. UCC § 2-306 covers all illusory promises.

D. Requirement Contracts

E. Wood v. Lucy, Lady Duff-Gordon

1. The contract in this case is exclusive because it deals with Lucy’s name, which is exclusive property

F. Interpreting Assent Subjectively or Objectively

G. Raffles v. Wichelhaus

1. Subjective intent

a. Lack of detail/Ambiguity in the actual contract

2. Objective intent

a. Detailed, but interpreted differently by the parties

H. Wadick v. Mace

1. Contained a liquidated damages clause that permitted the seller to keep $1000 in case of breach, but the contract never existed, so it couldn’t have been breached, so he doesn’t keep the money.

II. Parol Evidence Rule

A. Thompson v. Libbey

1. Integrated agreement

B. Brown v. Oliver

1. Partially integrated, because the issue of the hotel is mentioned, but not the furniture, thus, the mentioning makes the contract complete, and the parol evidence rule does not apply.

2. The court determines whether a contract is integrated or not, and whether the parol evidence rule applies (Question of Law)

3. Parol evidence rule may only be applied to evidence from prior agreements made BEFORE the contract in question.

4. § 213 of the Restatement is the parol evidence rule

5. § 2-202 is the parol evidence rule in the UCC

C. Pacific Gas and Electric Co. v. G.W. Thomas Drayage & Rigging Co.

1. Parol evidence rule is always admissible because words are always ambiguous (MINORITY RULE!!!)
Book Notes/Cases/Restatements/UCC

Trident Center v. Connecticut General Life Insurance Co.—9th Circuit, 1988
Facts:  D took out a 56 million dollar loan from the P at 12.5% interest, wanted to get out of it, but the contract only allowed the P to allow the loan to be paid off within the first 12 years.

Rule of Law: Under California law as expressed in Pacific Gas & Electric Co. v. G.W. Thomas Drayage & Rigging Co., “it matters not how clearly a contract is written, nor how completely it is integrated, nor how carefully it is negotiated, nor how squarely it addresses the issue before the court: the contract cannot be rendered impervious to attack by parol evidence.”

Parol evidence may be admissible whenever a party claims an alternative interpretation of a contract, regardless of how clear or unambiguous it appears on its face.--Minority

The general rule is that “extrinsic evidence is inadmissible to interpret, vary or add to the terms of an unambiguous integrated written instrument…”--Majority

Reforming a Writing—Mistakes in Integration

The Travelers Insurance Co. v. Bailey—Supreme Court of Vt.—1964

Facts: P made an error in the annuity portion of a life insurance policy, D saw the error and wanted the P to abide by it, P sought to reform (amend) the policy to its original form.

Rule of Law: “[W]here there has been established beyond a reasonable doubt a specific contractual agreement between parties, and a subsequent erroneous rendition of the terms of the agreement in a material particular, the party penalized by the error is entitled to reformation, if there has been no prejudicial change of position by the other party while ignorant of the mistake.”

Restatement (Second) of Contracts

§ 155-When Mistakes of Both Parties as to Written Expression Justifies Reformation

Where a writing that evidences or embodies an agreement in whole or in part fails to express the agreement because of a mistake of both parties as to the contents or effect of the writing, the court may at the request of a party reform the writing to express the agreement, except to the extent that rights of third parties such as good faith purchasers for value will be unfairly affected.

Interpreting Conflicting Writings—The “Battle of the Forms”

Langellier v. Schaefer—Supreme Court of Minn.—1887

Facts: P tried to buy the D’s land.  D agreed, but when P accepted, he changed the terms of the contract significantly.

Rule of Law: Under the “mirror image” rule, “[w]here the negotiations are by letters, they will constitute no agreement unless the answer to the offer is a simple acceptance, without the introduction of a new term…”

In order for an agreement to be binding, the acceptance must “mirror” the terms proposed in the initial offer.

Step-Saver Data Systems, Inc. v. WYSE Technology—3d Cir.—1991
Facts: Software program with box-top license.  P sold packages of software and hardware together, including the D’s software.  Customers complained, P seeks damages.

Rule of Law: Under § 2-207 of the UCC, “proceeding with a contract after receiving a writing that purports to define the terms of the parties’ contract is not sufficient to establish the party’s consent to the terms of the writing to the extent that the terms of the writing either add to, or differ from, the terms detailed in the parties’ earlier writings or discussions.”
UCC

§ 2-207—Additional Terms in Acceptance or Confirmation

(4) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.

(5) The additional terms are to be construed as proposals for addition to the contract.  Between merchants such terms become part of the contract unless:

(a) the offer expressly limits acceptance to the terms of the offer;

(b) they materially alter it; or

(c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received.

(6) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract.  In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provision of this Act.
§2-316—Exclusion or Modification of Warranties

(1) Words or conduct relevant to the creation of an express warranty and words or conduct tending to negate or limit warranty shall be construed wherever reasonable as consistent with each other; but subject to the provisions of this Article on parol or extrinsic evidence (§2-202) negation or limitation is inoperative to the extent that such construction is unreasonable.

(2) Subject to subsection (3), to exclude or modify the implied warranty of merchantability or any part of it the language must mention merchantability and in case of a writing must be conspicuous, and to exclude or modify any implied warranty of fitness the exclusion must be by writing and conspicuous.  Language to exclude all implied warranties of fitness is sufficient if it states, for example, that “there are no warranties which extend beyond the description on the face hereof.”

Requiring a Writing—The Statue of Frauds

Restatement (Second) of Contracts

§110—Classes of Contracts Covered
(1) The following classes of contracts are subject to a statute, commonly called the Statute of Frauds, forbidding enforcement unless there is a written memorandum or an applicable exception:
(a) a contract of an executor or administrator to answer for a duty of his decedent (the executor-administrator provision);

(b) a contract to answer for the duty of another (the suretyship provision); 

(c) a contract made upon consideration of marriage (the marriage provision); 

(d) a contract for the sale of an interest in land (the land contract provision); 

(e) a contract that is not to be performed within one year from the making thereof (the one-year provision).

(2) The following classes of contracts, which were traditionally subject to the Statute of Frauds provisions of the Uniform Commercial Code: 

(a) a contract for the sale of goods for the price of $500 or more (UCC § 2-201);

(b) a contract for the sale of securities (UCC § 8-319);

(c) a contract for the sale of personal property not otherwise covered, to the extent of enforcement by way of action or defense beyond $5000 in amount or value of remedy (UCC § 1-206).

(3) In addition the UCC requires a writing signed by the debtor for an agreement which creates or provides for a security interest in personal property or fixtures not in the possession of the secured party.

(4) Statutes in most states provide that no acknowledgement or promise is sufficient evidence of a new or continuing contract to take a case out of the operation of a statute of limitations unless made in some writing signed by the party to be charged, but that the statute does not alter the effect of any payment of principal or interest.

(5) In many states other classes of contracts are subject to a requirement of a writing.
The Statute and its Exceptions
(6) Boone v. Coe—Court of Appeals of Kentucky—1913

Facts: P contracted with D to move onto his land in Texas to farm it for one year, D breached after P got there.

Rule of Law: “[I]t is the general rule that damages cannot be recovered for violation of a contract within the statue of frauds.”

There is an exception to this rule with regard to a contract for personal services, but in order to fall under this exception, the defendant must have received some benefit from the part performance.

Restatement (Second) of Contracts

§ 125—Contract to Transfer, Buy, or Pay for an Interest in Land

(1) A promise to transfer to any person any interest in land is within the Statute of Frauds

(2) A promise to buy any interest in land is within the Statute of Frauds, irrespective of the person to whom the transfer is to be made.

(3) When a transfer of an interest in land has been made, a promise to pay the price, if originally within the Statute of Frauds, ceases to be within it unless the promised price is itself in whole or in part an interest in land.

(4) Statutes in most states except from the land contract and one-year provisions of the Statute of Frauds short-term leases and contracts to lease, usually for a term not longer than one year.

§ 129—Action in Reliance; Specific Performance

A contract for the transfer of an interest in land may be specifically enforced notwithstanding failure to comply with the Statue of Frauds if it is established that the party seeking enforcement, in reasonable reliance on the contract and on the continuing assent of the party against whom enforcement is sought, has so changed his position that injustice can be avoided only by specific enforcement.

§ 130—Contract Not to be Performed Within a Year

(1) Where any promise in a contract cannot be fully performed within a year from the time the contract is made, all promises in the contract are within the Statute of Frauds until one party to the contract completes his performance.

(2) When one party to a contract has completed his performance, the one-year provision of the Statute does not prevent enforcement of the promises of other parties

Riley v. Capital Airlines, Inc.—U.S. District Court, S.D. Ala.—1960

Facts: P entered into a contract with the D, which he claimed was for five years, to supply water methanol exclusively for the D.  D terminated relations.  D always paid for each delivery separately, as if there was no binding contract, but a series of individual contracts.

Rule of Law: “Unless there is some artificial rule of law which has taken the place of natural justice in relation to the measure of damages, it would seem quite clear that the claimant ought at least to be made whole for his losses and expenditures.”  United States v. Behan.  S.Ct.

A plaintiff is entitled to reliance interest damages if such damages “were incurred in the fair endeavor to perform the contract which he assumed … which the court finds were reasonable.”

UCC

§ 2-201—Formal Requirements; Statute of Frauds

(1) Except as otherwise provided in this Section a contract for the sale of goods for the price of $500 or more is not enforceable by way of action or defense unless there is some writing sufficient to indicate that a contract for sale has been made between the parties and signed by the party against whom enforcement is sought or by his authorized agent or broker.  A writing is not insufficient because it omits or incorrectly states a term agreed upon but the contract is not enforceable under this paragraph beyond the quantity of goods shown in such writing.

(2) Between merchants if within a reasonable time a writing in confirmation of the contract and sufficient against the sender is received and the party receiving it has reason to know its contents, it satisfies the requirements of subsection (1) against such party unless written notice of objection to its contents is given within 10 days after it is received.

(3) A contract which does not satisfy the requirements of subsection (1) but which is valid in other respects is enforceable

(a) if the goods are to be specially manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller’s business and the seller, before notice of repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer, has made either a substantial beginning of their manufacture or commitments for their procurement; or

(b) if the party against whom enforcement is sought admits in his pleading, testimony or otherwise in court that a contract for sale was made, but the contract is not enforceable under this provision beyond the quantity of goods admitted; or

(c) with respect to goods for which payment has been made and accepted or which have been received and accepted (§2-606).

Restatement (Second) of Contracts

§ 139—Enforcement by Virtue of Action in Reliance

(1) A promise which the promisor should reasonably expect to induce action or forbearance on the party of the promisee or a third person and which does induce the action or forbearance is enforceable notwithstanding the Statute of Frauds if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach is to be limited as justice requires.

(2) In determining whether injustice can be avoided only by enforcement of the promise, the following circumstances are significant; 

(a) the availability and adequacy of other remedies, particularly cancellation and restitution;

(b) the definite and substantial character of the action or forbearance in relation to the remedy sought;

(c) the extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence;

(d) the reasonableness of the action or forbearance;

(e) the extent to which the action or forbearance was foreseeable by the promisor.

Class Notes

Written Manifestations of Assent

I. Written Manifestations of Assent

A. Last shot rule

1. The last modification of a contract by letter is a counteroffer, not a modified version of the actual offer.

Statute of Frauds

I. Statute of Frauds

A. Deals with types of contracts that must be in writing.

B. MYLEGS—Categories of contracts under the SOF

1. Marriage

2. Year (contract not performed within one year of contract formation)

3. Land (contract for the sale of land)

4. Executor (contract of an executor or administrator to answer for a duty of his decedent)

5. Guaranty

6. Suretyship (contract to answer for the duty of another)

II. Boone v. Coe

A. Case falls within the SOF because the contract was for 1 year, but it took the P time to get to Texas, so the contract was not performed within one year of formation.

B. In a unilateral contract, it may be argued that the contract is not formed until performance is complete.

Book Notes/Cases/Restatements/UCC

Satisfying the Requirement of a Writing

Schwedes v. Romain—Supreme Court of Montana—1978

Facts:  Ps wanted to buy land from D, but D’s lawyer told them that they didn’t have to pay until later, though he was not authorized to do so; Ds sold to another buyer.

Rule of Law: “A contract is not made so long as, in the contemplation of both parties thereto, something remains to be done in order to establish contract relations.”

“[A] contract for the sale of real estate is invalid unless it, or some note or memorandum thereof is in writing subscribed by the parties to be charged.”

“The attorney, as any other agent, has no power to bind respondents in this case unless his authority to act on behalf of respondents is in writing, subscribed by respondents.”

“[I]n order to remove the contract from the operation of the statute of frauds, a party may rely only on his part performance and not on the purported partial performance of others.”

Restatement (Second) of Contracts

§ 131—General Requisites of a Memorandum

Unless additional requirements are prescribed by the particular statute, a contract within the Statute of Frauds is enforceable if it is evidenced by any writing, signed by or on behalf of the party to be charged, which

(a) reasonably identifies the subject matter of the contract,

(b) is sufficient to indicate that a contract with respect thereto has been made between the parties or offered by the signer to the other party, and

(c) states with reasonable certainty the essential terms of the unperformed promises in the contract.

§ 133—Memorandum Not Made as Such

Except in the case of a writing evidencing a contract upon consideration of marriage, the Statue may be satisfied by a signed writing not made as a memorandum of a contract.

Parma Tile Mosaic & Marble Co. v. Estate of Fred Short—Supreme Court, Queens County—1992

Facts: Subcontract where P required D to guarantee that it would pay if the subcontractor didn’t; D sent a fax that wasn’t signed, but had its name on the top, guaranteeing; the subcontractor didn’t pay, P sued, D maintained that guarantee wasn’t valid because not signed.

Rule of Law: Under GOL5-701(a)(2), “The signature required does not necessarily have to be written in ink at the bottom of the purported guarantee but may include any symbol or signature; whether written, printed or stamped; on any part of the document so long as the intent to be bound is demonstrated.”

Multiparty Transactions

Transferring Rights or Duties to Third Parties
Assignment of Contractual Rights

Kelly Health Care v. The Prudential Insurance Co. of America—Supreme Court of VA—1983

Facts: P claims that Green “assigned” payment to D in two writings, but neither of them explicitly stated the word “assign.”

Rule of Law: “An assignment is a transfer, but a transfer is not necessarily an assignment.  If the transfer is less than absolute, it is not an assignment; the obligee must have intended, at the time of the transfer, to dispossess himself of an identified interest, or some part thereof, and to vest indefeasible title in the transferee.”

Restatement (Second) of Contracts

§ 317—Assignment of a Right

(1) An assignment of a right is a manifestation of the assignor’s intention to transfer it by virtue of which the assignor’s right to performance by the obligor is extinguished in whole or in part and the assignee acquires a right to such performance.

(2) A contractual right can be assigned unless

(a) the substitution of a right of the assignee for the right of the assignor would materially change the duty of the obligor, or materially increase the burden or risk imposed on him by his contract, or materially impair his chance of obtaining return performance, or materially reduce its value to him, or

(b) the assignment is forbidden by statute or is otherwise inoperative on grounds of public policy, or 

(c) assignment is validly precluded by contract.

In RE Nance—1st Cir.—1977

Facts: Football player; indebted to a bank; signed documents agreeing to let his deferred compensation serve as collateral for his debts; some of the deferred compensation was actually earned already when he signed the documents.

Rule of Law: Mass. Gen. Laws Ann. Ch. 154, § 3 only allows dischargeability for future earnings, and deferred compensation already earned does not constitute future earnings.

Restatement (Second) of Contracts

§ 321—Assignment of Future rights

(1) Except as otherwise provided by statute, an assignment of a right to payment expected to arise out of an existing employment or other continuing business relationship is effective in the same way as an assignment of an existing right.

(2) Except as otherwise provided by statute and as stated in Subsection (1), a purported assignment of a right expected to arise under a contract not in existence operates only as a promise to assign the right when it arises and as a power to enforce it.

Kendall v. Ernest Pestana, Inc.—Supreme Court of CA en banc—1985

Facts: Lessee wanted to sell his business to another party; lessor refused to allow the transfer, and was authorized to do so under contract.

Rule of Law: “[B]oth the policy against restraints on alienation and the implied contractual duty of good faith and fair dealing militate in favor of adoption of the rule that where a commercial lease provides for assignment only with the prior consent of the lessor, such consent may be withheld only where the lessor has a commercially reasonable objection to the assignee or the proposed use.”—Minority Rule

“[A] majority of jurisdictions have long adhered to the rule that where a lease contains an approval clause … the lessor may arbitrarily refuse to approve a proposed assignee no matter how suitable the assignee appears to be and no matter how unreasonable the lessor’s objection.”—Majority Rule

Class Notes

I. Assignment of Rights

A. If A sells a book to B for $10, A has a right to the $10, and B has a right to the book.  Further, A has a duty to sell the book to B, and B has a duty to pay A $10.  If either A or B delegates a duty in the contract to C, A or B remains liable for the breach, if any.

II. Sally Beauty Co. v. Nexxus Products Co.

A. Exclusive distributorship agreement

1. Best had the duty to distribute Nexxus’ products in good faith

2. Court decided that you cannot delegate duties to competitive distributorships

B. Assignment = rights

C. Delegation = duties

D. With every duty there is a right, but if you delegate a duty, assignment of right is not implied/if you assign a right, delegation of duty is not implied

E. If you assign your rights to a party, you are no longer liable for any breach that may occur by a third party

F. If you delegate a duty to a party, you remain liable for any breach that may occur by a third party

III. New England Educational Training Service, Inc. v. Silver Street Partnership

A. 2 main policies discussed

1. Compromises over disputed liability are favored by the court as a matter of public policy

2. Attorneys must act with respect to their clients’ wishes

Delegation of Contractual Duties

Sally Beauty Co. v. Nexxus Products Co.—(7th Cir. 1986)
Facts:  Best was in contract with Nexxus to distribute hair care products; Best acquired by Sally; Sally owned by Alberto-Culver which produces competing products; Nexxus terminated contract; Sally sued for breach.

Rule of Law: “[T]he duty of performance under an exclusive distributorship may not be delegated to a competitor in the market place – or the wholly-owned subsidiary of a competitor – without the obligee’s consent.”

UCC

§ 2-210—Delegation of Performance; Assignment of Rights

(1) A party may perform his duty through a delegate unless otherwise agreed or unless the other party has a substantial interest in having his original promisor perform or control the acts required by the contract.  No delegation of performance relieves the party delegating of any duty to perform or any liability for breach.

(2) Unless otherwise agreed all rights of either seller or buyer can be assigned except where the assignment would materially change the duty of the other party, or increase materially the burden or risk imposed on him by his contract, or impair materially his chance of obtaining return performance.  A right to damages for breach of the whole contract or a right arising out of the assignor’s due performance of his entire obligation can be assigned despite agreement otherwise.”

(3) Unless the circumstances indicate the contrary a prohibition of assignment of ‘the contract’ is to be construed as barring only the delegation to the assignee of the assignor’s performance. 

(4) An assignment of ‘the contract’ or of ‘all my rights under the contract’ or an assignment in similar general terms is an assignment of rights and unless the language or the circumstances (as in an assignment for security) indicate to the contrary, it is a delegation of performance of the duties of the assignor and its acceptance by the assignee constitutes a promise by him to perform those duties.  This promise is enforceable by either the assignor or the other party to the original contract.

(5) The other party may treat any assignment which delegates performance as creating reasonable grounds for insecurity and may without prejudice to his rights against the assignor demand assurances from the assignee.

Manifesting Assent Through an Agent: Types of Authority

Restatement (Second) of Agency

§ 1—Agency; Principal; Agent
(1) Agency is the fiduciary relation which results from the manifestation of consent by one person to another that the other shall act on his behalf and subject to his control, and consent by the other so to act.

(2) The one for whom action is to be taken is the principal.

(3) The one who is to act is the agent.

New England Educational Training Service, Inc. v. Silver Street Partnership—Supreme Court of Vermont—1987
Facts: One party buys another’s property, finds out later that there is an existing mortgage; previous owner refuses to help pay it off; buyer’s attorney authorized to settle for $10,000, but he settled for $60,000 without authorization.

Rule of Law: “[R]etention of an attorney to represent one’s interest in a dispute, with instructions to conduct settlement negotiations, without more, does not confer implied authority to reach an agreement binding on a client.”

Sauber v. Northland Insurance Co.—Supreme Court of Minnesota—1958
Facts: P bought a car from his bro. In law; transferred car insurance by calling the company; secretary said it was okay to drive; company later denied sec. Had authority to act, sec. Also denies saying that; bro. In law borrowed the car and got in a crash, they sued for recovery of insurance benefits.

Rule of Law: “[W]hen an employee of the business place answers the telephone at such established place of business and purports to act for such concern, a presumption arises that such person has authority to act.”  “This presumption rests on the apparent authority of an agent and is based on the law that a principal is bound by the acts of his agent within the apparent authority which he knowingly or negligently permits the agent to assume or which he hold the agent out as possessing.”

Jennings v. Pittsburgh Mercantile Co.—Supreme Court of Pennsylvania—1964
Facts: P was asked to solicit offers for sale of all real property (Extraordinary transaction--$1.5 million); Egmore said if an offer was accepted P would get a commission; one offer was accepted, then rejected.  P sued for commission.  D claimed it gave Egmore no authority to act as he did.

Rule of Law: The D did not “clothe[ ] its agent with the apparent authority to accept an offer for the sale and leaseback thereby binding it to the payment of the brokerage commission, the agent having had, admittedly, no actual authority to do so”.

“Apparent authority is defined as that authority which, although not actually granted, the principal (1) knowingly permits the agent to exercise or (2) holds him out as possessing.”

“[A] disclosed or partially disclosed principal cannot be bound on the doctrine of apparent authority by virtue of the extra-judicial representations of an agent as to the existence or extent of his authority or the facts upon which it depends.”  Restatement (2d) Agency § 168.

International Telemeter Corp. v. Teleprompter Corp.—2d Cir.—1979
Facts: Patent infringement claim.  D offered to settle.  P rejected, but after one party dropped out, D’s attorney arranged settlement with the remaining party.  The attorney had authority to negotiate a binding settlement.

Rule of Law: An attorney who is “acting within the ambit of his apparent authority” may bind his client to a settlement agreement, even though a written agreement was never signed and delivered.

Third-Party Beneficiaries of a Contract

Intended Beneficiaries

Seaver v. Ransom—N.Y. Court of Appeals—1918
Facts: Judge Beman drew up wife’s will; wife originally left house to husband, but later said she wanted her niece (P) to have it; Judge promised to provide for the house or comparable monetary sum equivalent; Judge failed to do so; Niece sues heirs of Judge for his money.

Rule of Law: “Where a legatee promises the testator that he will use property given him by the will for a particular purpose, a trust arises.”

“The general rule, both in law and equity … was the privity between a plaintiff and a defendant is necessary to the maintenance of an action on the contract.  The consideration must be furnished by the party to whom the promise was made.  The contract cannot be enforced against the third party, and, therefore, it cannot be enforced by him.   On the other hand, the right of the beneficiary to sue on a contract made expressly for his benefit has been fully recognized in many American jurisdictions, either by judicial decision or by legislation, and is said to be ‘the prevailing rule in this country.’”

Restatement (Second) of Contracts

§ 302—Intended and Incidental Beneficiaries
(1) Unless otherwise agreed between promisor and promisee, a beneficiary of a promise is an intended beneficiary if recognition of a right to performance in the beneficiary is appropriate to effectuate the intention of the parties and either

(a) the performance of the promise will satisfy an obligation of the promisee to pay money to the beneficiary; or

(b) the circumstances indicate that the promisee intends to give the beneficiary the benefit of the promised performance.

(2) An incidental beneficiary is a beneficiary who is not an intended beneficiary.

Distinguishing Intended from Incidental Beneficiaries

Sisters of St. Joseph of Peace, Health, and Hospital Services v. Russell—Supreme Court of Oregon—1994
Facts: Russell was injured, Aetna was his employer for workman’s comp.  The two entered a DCS (disputed claim settlement); P owned the hospital that Russell was a patient in; P sued for the hospital bills on the grounds that it was made a third-party beneficiary of the DCS agreement.

Rule of Law: “[A] third party’s right to enforce a contractual promise in its favor depends on the intention of the parties to the contract.  Oregon case law recognizes three categories of third party beneficiaries: donee beneficiaries, creditor beneficiaries, and incidental beneficiaries.”  “For a plaintiff to be a creditor beneficiary, the performance … by [the promisor] must be to ‘satisfy an actual or supposed or asserted duty of the promisee … to the [plaintiff].”

§ 315—Effect of a Promise of Incidental Benefit

An incidental beneficiary acquires by virtue of the promise no right against the promisor or the promisee.

