Criminal Law Checklist

Act Requirement

Voluntary act

Omission to act ((1) statute imposes duty—(2) status relationship—(3) contractual duty to care—(4) voluntarily assumed care and secluded others—(5) created the peril—(6) landowner—(7) duty to control conduct of third party)

Possession (must have ability to exercise control or dominion) (constructive possession (knowledge and exercise of control and dominion))

Status crimes (Unconstitutional)

MPC § 2.01

Mens Rea

Purpose; Knowledge; Recklessness; Negligence; Strict liability

General intent (no extra mental state); e.g. RAPE

Specific intent (extra mental state); e.g. LARCENY

MPC § 2.02 (NO differentiation between General or Specific intent crimes)

Ostrich Defense (high probability of existence of AC, but not awareness)

Defenses

Mistake of fact (Defense for general intent ONLY if REASONABLE; Defense for specific intent EVEN if UNREASONABLE if sincere)

Mistake of law (Defense if: (1)law not published—(2)reasonable reliance on later invalidated statute—(3)reasonable reliance on court decision—(4)reasonable reliance on public official in position to interpret statute); Mistake of same law (NEVER a defense unless notice requirements are not met); Mistake of different law (DEFENSE for SPECIFIC intent crime only if it negates mental state for prosecuted crime; NEVER a defense for general intent crime or strict liability crime)

MPC § 2.04 (Mistake as to law or fact a DEFENSE if it negates mens rea)

Intoxication (Voluntary is NEVER an EXCUSE For SPECIFIC intent crime; MAY be a DEFENSE if it negates mens rea requirement of crime; in GENERAL intent crimes, Voluntary is NEVER a DEFENSE; Involuntary is ALWAYS a DEFENSE if it negates mens rea)

MPC § 2.08 (Voluntary is DEFENSE only if it negates mens rea, but only for PURPOSE or KNOWLEDGE, NOT recklessness)

Strict liability crimes (NO mens rea required)(MPC does not have strict liability crimes)

Vicarious liability (NO ACT by D required; employees acts are attributed to him)

Corporate liability (Corporation can be liable for employee’s acts when in scope of employment)(MPC accepts this view)

MPC § 2.05

MPC § 2.07 (Corporations may be convicted for acts of employees in scope of employment)

MPC § 1.13

Homicide

Elements ((1)An act (2) that causes death (3) and your purpose is to cause death))

General intent crime because purpose goes to death

Intentional homicide (1st Degree; Cold-blooded; unlawful killing with malice aforethought; wilful/deliberate/premeditated/poison/lying in wait (premeditation proved by Anderson Test: (1) prior relationship evidencing motive; (2) prior actions showing intent to kill; (3) nature of killing illustrating preconceived design)

MPC § 210.2 (NO degrees of murder)(Purpose or knowledge required, OR recklessness manifesting extreme indifference to value of human life; recklessness presumed if engaged in robbery, rape, etc.)

Voluntary manslaughter (Crime that would otherwise be murder but is (1) done in the heat of passion; (2) is generally provoked by the victim; (3) where a reasonable person would have been so provoked by the victim into the heat of passion; (4) OR where a reasonable person would not, and this particular defendant did not, cool off) (Reasonable man standard (1) Categorical (serious assault or battery; witnessing an act of adultery by one’s wife; mutual combat; unlawful arrest; commission of a crime against a close relative); (2) Case-by-case (MPC always case-by-case) (Reasons are compassion and comparative fault) (Words may be provocation only if what they describe would be sufficient provocation)

MPC § 210.3 (Manslaughter is committed recklessly or would otherwise be murder but under extreme mental or emotional disturbance)

Second Degree Murder (Unreasonable hot-bloodedness; Purpose to cause death or SBI; Knowledge that actions will cause death or SBI; Depraved Heart (usually criminal recklessness plus something else, e.g. high probability of death, OR extreme recklessness; OR high probability that conduct will result in death; subjective appreciation of risk; base anti-social purpose or motive))

Involuntary manslaughter (Usually characterized by (1) ordinary negligence; OR (2) gross negligence or ordinary criminal negligence; OR (3) criminal negligence with high degree of risk; OR (4) criminal recklessness) (Generally requires a substantial risk of death)

MPC § 210.4 (Negligent homicide is committed negligently)

Felony Murder

MPC has NO felony murder rule, but does provide for a variation in §210.2(1)(b)

Inherent dangerousness is required (Abstract approach (always involves inherent danger); Case-specific approach (on facts of THIS case, was felony inherently dangerous?)

Merger doctrine (If the same evidence for murder would prove elements of underlying felony, then felony merged with murder and felony murder rule does NOT apply) (Minority of courts reject the merger doctrine)

Agency doctrine (Act of killing must be committed by D or his accomplice in furtherance of the common design) (Proximate cause approach; deaths of co-felons sufficient; underlying felony must cause death; must be foreseeable; misdemeanor manslaughter rule)

Forcible Rape

Elements ((1) Forcible, (2) nonconsensual, (3) sexual intercourse (4) by a man (5) with a woman (6) not his wife)

Mens rea (General intent crime requiring only negligence at common law)

Actus reus (Generally, only reasonable resistance is required by the victim; force necessary is usually only that of nonconsensual penetration; conduct, as well as words, may illustrate the D’s threats; usually, the fear of the victim need be only reasonable judged subjectively, and sometimes it need not be reasonable; fraud is not sufficient to constitute force)

MPC (lack of consent is not an element; fear of victim need not be reasonable; maintains the corroboration requirement)

MPC § 213.0

MPC § 213.1

MPC § 213.2

MPC § 213.3

MPC § 213.4

Theft

Larceny

Elements ((1) Trespassory (2) taking and (3) carrying away (4) of the personal property (5) of another (6) with intent to deprive permanently)

Nature of property (Must be tangible/movable; use of property usually is not sufficient to constitute property; many states now include real property; electricity, gas, water, etc. are generally considered property; animals are property; only minimal value of property is required)

Permanently to deprive (May include borrowing for useful life of property/exposing property to risk/placing some condition on the property’s return) (Claim of right negates this element; borrowing without intent permanently to deprive may negate this element)

Intention to pay (May negate the trespassory element)

MPC (Everything is property)

MPC § 223.0

MPC § 223.1

MPC § 223.2

MPC § 223.3

Asportation and Caption (Carrying away (asportation) requires any movement (horizontal, not vertical); taking (caption) requires actual possession)

Lost or mislaid property (Property must not be abandoned; must be clue as to owner; intent permanently to deprive must be present at time of taking) (Constructive possession for true owner ends once property is taken)

MPC § 223.5

MPC § 223.6

MPC § 223.7

Mistaken delivery (In addition to other requirements for larceny, there must be mistake as to the nature or the amount of property at time of taking; intent permanently to deprive must exist at time of taking) (The point of delivery is either when you receive the mistakenly delivered property though without knowledge, or when you actually are aware of the mistakenly delivered property)

MPC (Intent to deprive permanently is not necessary at time of taking—can develop later)

Larceny by trick

Elements ((1) Obtaining of (2) personal property of (3) another (4) by deception but (5) without transfer of title) 

Receipt of stolen property

Elements ((1) Property was received, concealed, and withheld by the accused; (2) such property had been stolen; (3) the accused knew the property had been stolen)

Embezzlement

Elements ((1) Fraudulent (2) appropriation (3) of property (4) of another (5) by one who has been entrusted with possession)

Fraudulent (Means with the intent to deprive, or in some jurisdictions, intent to permanently deprive)

Appropriation (Means using property inconsistently with what is authorized)

Claim of right (Majority holds that this is NOT a defense)

MPC § 223.8

False pretenses

Elements ((1) A misrepresentation by the D (2) of a present or past material fact (3) with the intent to defraud the victim; (4) the victim relies on the misrepresentation, and (5) title is transferred to the victim)

Past or present material fact (Generally, future transactions are not incorporated into the rule) (Opinions are not considered misrepresentations of fact)

Intent to defraud (Means that D knew misrepresentation was false or did not know if it was true or false and nevertheless represented it as true)

Affirmative act is necessary

Burglary

Elements ((1) Breaking (2) and entering (3) the dwelling house (4) of another (5) in the nighttime (6) with the intent to commit a felony therein) (Most modern statutes require only (1) unauthorized (2) entry (3) of a building or structure (4) with the intent to commit any crime)

Robbery

Elements ((1) Trespassory (2) taking (3) and carrying away (4) of personal property (5) of another (6) with intent to permanently deprive (7) by force or by causing the victim to fear the possibility of immediate force and (8) the taking must be from the person or from the immediate presence and control of the victim)

Various (Dead people can’t be robbed; there must be some struggle for property; either force OR fear is required, but not both; threat of force against victim’s family or person in their company is sufficient; armed robbery; dangerous weapon; claim of right negates mens rea)

MPC § 222.1 (Requires infliction or threat of SBI)

Extortion

Elements ((1) Using a threat (2) in an attempt to obtain (or in some states actually obtaining) (3) property from another, or action by another)

Threats (Most common threats are: (1) injure V; (2) accuse V of crime; (3) expose or disgrace V; (4) publish defamatory matter; (5) injure V’s family; (6) injure anyone) (Extortion usually requires threat to use FUTURE force, as opposed to robbery, which requires immediate force) (Claim of right is usually NOT a defense to extortion)

MPC (Permits a “good faith” claim of right to be a defense to extortion) (Blackmail)

MPC § 223.4

Defenses

Justification (Law does not condemn or even welcomes)

Self-Defense (Objective vs. Subjective; majority rule is Objective, requiring a reasonable AND honest fear; minority rule is Subjective, requiring only an honest fear, even if unreasonable) (In Objective jurisdictions, some adopt the doctrine of imperfect self-defense, which means that where the D honestly but unreasonably believed defensive force was necessary, he/she will only be convicted of voluntary manslaughter, rather than murder) (Majority rule (Objective) requires that amount of force used must be reasonable in light of the risk; Minority rule is Subjective, and only requires that D felt force was appropriate)

Use of deadly force

Elements ((1) D must reasonably believe (2) that imminent or immediate danger will result (3) in death or SBI and (4) D cannot be the first aggressor (in some jurisdictions, D has duty to retreat first)) (In minority jurisdictions that employ duty to retreat, duty to retreat is only where deadly force is used by aggressor, and D must know that he could escape with “complete” safety) (Majority rule does not require duty to retreat) (Retreat rule generally requires retreat only where D uses deadly force and they can retreat with complete safety) (Castle exception says you need not retreat from your home; MPC does recognize the castle exception)

Battered Women syndrome (Reasonable person usually takes into account D and V’s physical characteristics (size, age, strength, physical condition) but not race or gender) 

Defense of home and property (Deadly force is not permitted unless you are in danger; greater leeway is provided for use of deadly force in defense of home; MPC permits only nondeadly force if X believes force is immediately necessary to protect home or property and she first asks the perpetrator to stop interfering)

MPC § 3.04

MPC § 3.05

MPC § 3.09

Necessity

Elements ((1) A threat of (2) imminent injury to person or property (3) for which no reasonable alternatives are available and (4) D’s acts must prevent an equal or more serious harm and (5) D must not have created the condition or dilemma)

Prison escape (5 element test: (1) prisoner is faced with specific threat of death, sexual attack, or substantial bodily injury in immediate future; (2) no time to inform authorities; (3) no time to resort to courts; (4) no evidence of force or violence against innocent persons; (5) immediate report to authorities once safe) (Homicide is usually not permitted as a crime with necessity defense) (MPC did not require imminence requirement)

MPC § 3.02

Excuse (Law does condemn as wrong but asserts that actor should not be punished)

Duress

Elements ((1) A well founded fear generated by (2) a threat from a human being of (3) imminent (immediate) (4) SBI or death (5) to himself of a near relative (6) that is not of his own doing (7) and done in order to get the D to commit a crime) (Generally, homicide cannot be excused by duress defense)

Policy (Crime is not of D’s own doing/no mens rea for crime)

MPC § 2.09

Entrapment

Elements (Subjective (majority rule; all federal courts): (1) Government (2) inducement (3) to do something that you were not predisposed to do) (Factors to consider in predisposition for subjective jurisdiction include: (1) prior arrests; (2) prior unconnected bad acts; (3) prior convictions; (4) did government suggest crime; (5) for profit or not?; (6) did D show reluctance?; (7) nature of the inducement) (Objective rule (minority rule and MPC): (1) Was government (2) conduct likely to induce (3) reasonably innocent people (4) not ready and willing (5) to commit the crime) (Hybrid approach: Defense is satisfied if either test is met) (Some states require BOTH tests) (One is predisposed when he/she is ready and willing to commit the crime charged whenever presented with the opportunity)

MPC § 2.13

Insanity

Elements (M’Naghten rule: (1) As a result of mental disease or defect (2)(a) one does not know the nature and quality of the act OR (2)(b) does not know right from wrong) (Wrong could mean illegal or morally wrong; Know could mean cognitively or affectively)  

Policies (Protect against unfair treatment of innocent (insane) victims) (Insanity Defense Reform Act of 1984 adopted M’Naghten rule above)

Mental disease or defect (NOT defined in the MPC or M’Naghten) (This is more of a political than a mental judgement/policy issues come into play)

Diminished capacity (Not sufficient for insanity, but maybe enough to negate mens rea)

Irresistible impulse 

MPC § 4.01

Attempt

Elements ((1) An intent to do an act or cause results which constitute a crime; (2) an act that goes beyond mere preparation)

Types of attempts (3 kinds: (1) Do everything but due to mistake of AC no result; (2) Do everything but no result for some reason; (3) interrupted in course of attempt)

Mens rea (Majority rule requires purpose; Minority rule requires recklessness or negligence if those are the mental states for the crimes)

Distinguishing preparation from attempt (6 tests: (1) physical proximity doctrine; (2) dangerous proximity doctrine; (3) indispensable element test; (4) probable desistance test; (5) abnormal step approach; (6) res ipsa loquitur or unequivocality test)

MPC § 5.01 

Renunciation (Once there is an attempt, it cannot be renounced; There is a modern trend to recognize, as does the MPC, a defense of renunciation for attempt)

Legal and factual impossibility (Factual impossibility is NEVER a defense; Legal impossibility is a defense) (In order to distinguish legal/factual, use public policy)

Solicitation

Elements ((1) Encouraging or advising another to commit a crime (2) with the intent that the other commit the acts constituting that crime) (Modern statutes require solicitation for enumerated crimes only; no need for crime to have been committed; some courts hold that solicitation need not be communicated to be liable (MPC for example); others require communication; solicitation does not equal attempt; Majority rule says solicitation cannot be renounced; New trend, with MPC, says that complete and voluntary renunciation could be a defense)

Accomplice liability

Old common law categories (Principal in the first degree; principal in the second degree; accessory before the fact; accessory after the fact)

Generally (aid or encouragement need not be substantial; only an accomplice if you INTEND to aid or encourage; encouragement or aid not communicated is insufficient for accomplice liability; omissions may be sufficient if one has a duty to act and has mens rea; doctrine of innocent agency (one who uses an innocent agent is deemed the principal in the first degree; accomplice may be convicted even if principal is not; majority of courts require purpose to be an accomplice; minority view is that knowledge is sufficient; one may withdraw if they fully withdraw all aid and encouragement or give police timely notice; in some states, withdrawal is not a defense if motivated by fear of apprehension; accomplice liability is NOT A SEPARATE CRIME like attempt; you are convicted for the crime of the other party, even if you did not do it; common law does not recognize innocent agent rule; MPC DOES recognize innocent agent rule) 

Accessory after the fact ((1) A felony has been committed; (2) the D knows the felon committed the crime; (3) D aids the felon for purpose of hindering his apprehension)

MPC § 2.06

MPC § 242.3

Conspiracy

Elements ((1) An agreement between two or more people; (2) an overt act in furtherance of the agreement (required in a majority of jurisdictions); (3) purpose to promote the unlawful act that is the object of the conspiracy; and (4) knowledge that the unlawful act is indeed unlawful (required in a minority of jurisdictions)

Prosecutorial advantages (Co-Conspirator hearsay exception; venue; joint trial of Ds; Pinkerton doctrine; statute of limitations)

Generally (Agreement need not be formal, but must exist; object of conspiracy must be a crime; must be at least two parties to agreement (bilateral approach); MPC has unilateral approach requiring only one party actually agreeing; conspiracy is a separate crime; Wharton rule (when the substantive crime requires at least two people, the two parties cannot be convicted of conspiring to commit it; e.g. dueling, adultery; MPC rejects Wharton rule; MPC and majority require proof of purpose to promote or facilitate the commission of the underlying crime; most states require an overt act beyond the agreement, though it need not be an act beyond mere preparation; overt act need not be unlawful)

Chain conspiracies (Linear relationship; specialized functions; community of interest; knowledge of other parties, though it need not be specific)

Wheel conspiracies (Several subsidiary parties all connected to one common main party; if there is no “rim” around the wheel, then there are several conspiracies, rather than one large one)

MPC § 5.03

Pinkerton doctrine (Conspirator is liable for all foreseeable crimes committed “in furtherance” of the conspiracy; MPC rejects Pinkerton doctrine; one may withdraw, and their liability for crimes under Pinkerton doctrine ends; an affirmative act is required to inform others before one has withdrawn; in withdrawal, you are still liable for conspiracy, but not crimes; Renunciation involves complete absence of liability for conspiracy AND crimes)

Generally (Majority and MPC rule is you can be charged with ONLY ONE conspiracy; statute of limitations running out is a complete defense)

RICO

Generally (Racketeer Influenced and Corrupt Organizations Act of 1970; enterprise is any group of associated individuals, whether legal or illegal; pattern of racketeering requires any two acts of racketeering within a 10 year period)

Elements ((1) Using income derived from a pattern of racketeering activity to acquire an interest in an enterprise; OR (2) acquiring or maintaining an interest in an enterprise through a pattern of racketeering activity; OR (3) conducting the affairs of an enterprise through a pattern of racketeering activity; OR (4) conspiring to commit any of these offenses)

